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L Introduction

A. Distinction between original notice of hearing published in the DC Register on
May 23, 2008, and subsequent Office of Planning (OP) reports

B. Discussion keyed to OP report, dated September 15, 2008
11 Overarching policy issues

A. Whether to incorporate into Zoning Regulations clarifications of the
Act of 1910

. 8 Zoning Regulations are not the place to interpret the Act of
1910

a) OP describes confusion about the Act and its
application but that is not the case

b) Many of the modifications suggested by OP are directly
contrary to decades of interpretation and application of

the Act
= Regulations and Act have completely different underlying
regulatory schemes for height
ZONING COMMISSION
District of Columbia

a) Act controls by width of street
onseNS QL

EXHIBIT NO: ot e
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b) Regulations control by zone district

Act was adopted before there was a Zoning Commission or
any zoning regulations

Other District statutes, codes and regulations affect
development but are not included in the Zoning Regulations;
e.g.:

a) Subdivision regulations
b) Historic landmark controls
c) Environmental regulations

Regulations include general statement that between zoning
and other regulations, more restrictive controls

Rationale for encouraging expansive rather than restrictive
interpretation of height regulations

L

Regardless of the Regulations, Act imposes limits on height of
buildings

Any interpretations of the Regulations and Act can only be
done within the framework of what the Act allows

All surrounding jurisdictions (Fairfax, Arlington and
Alexandria, Virginia and Prince George's and Montgomery
Counties, Maryland) allow greater heights and have taller
buildings

No reason for the District to be restrictive rather than
expansive in applying height controls within the limits of the
Act

Effect on existing buildings — creation of nonconformities

1.

Proposed regulations contain substantial differences from
existing regulations and applications thereof

Many differences create more restrictive regulations or change
current interpretations in more restrictive manner (e.g.,
exterior walls, point of measurement, what constitutes a
building)
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3. Proposed regulations will create nonconformities in many
areas for little gain in the regulatory context
III.  Frontage on multiple streets (Recommendation A.1)
A. Concept:
1. Width of any street abutting property line may be used to determine
maximum height
2. No requirement for presence of an entrance for a building to front on any

particular street
B. Comment: Agree
IV.  Buildings confronting Federal Reservation or Open space (Recommendation A.2)
A. Concept:

1. For a building abutting a public open space or reservation, width of any
single right-of way not divided by the open space or reservation may be
used to determine permitted height

2. May only use street that is adjacent and parallel to a side of the open space
or reservation

B. Comments:

B This provision should not be part of the Zoning Regulations
since it relates exclusively to the Act of 1910

2. Zoning Regulations do not define height in relation to width of
streets

3. This is contrary to consistent interpretation of the Act

a) Have been allowed to measure across the full width of
the space or reservation, including streets on both
sides, to determine the width (see discussion by the
D.C. Court of Appeals in Techworld Development v. D.C.
Preservation League (648 F. Supp. 106 (D.D.C., 1986, at
121, attached as Exhibit 1); examples include:

(1)  Army-Navy Club at 17" and | Streets

(2) McPherson Building at 15" and | Streets
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(3) Techworld itself, on K Street between 7" and 9"
Streets

b) Have not been allowed to use a street which is not in
front of the building (i.e., have not been able to use a
street which abuts a side of the space or reservation but
is not in front of the building)

When a property confronts a triangular reservation, rule has
been to allow the diagonal avenue to be used as the street the
width of which serves as the basis for determining the
permitted height; we assume that rule is incorporated in the
concept set forth above

V. Residence and business streets (Recommendation A.3)

A. Concept:

L.

2.

Residence street is one where the entire block face is zoned residential or
where any part of the block face is located in a low to moderate residential
zone

Business street is any other block face

B. Comments:

1.

Have always understood that a portion of a street takes the
character (business or residence) from the zoning applicable
to the private property immediately adjacent (see the Opinion
of the Corporation Counsel, March 6, 1962, attached as Exhibit

2)

Where part of a block face is zoned commercial and part is
zoned residential, then part of the street is a business street
and part is a residence street

Where opposite sides of the street are zoned differently, then
each half of the street takes on the appropriate designation

If there are incompatibilities caused by adjacent zone districts,
that can be cured by changing the zoning or requiring some
kind of step-down within the zone district
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VI.  Single vs. multiple buildings (Recommendation A.4)

A. Building is a structure with a roof supported by columns or walls for the shelter,
support or enclosure of persons, animals or tangible property

B. When separated by common division walls, each portion shall be deemed a
separate building unless there is open access between all portions on at least half
the floors

C. Two physically separate structures cannot be combined to form a single building
through any type of physical connection, including a trellis, walkway, garage or
tunnel

D. Comments:

Significant deviation from current regulations, which require
only a connection at one level at or above the main floor

- i Open access across half of the floors is problematic

a) Mixed use projects would likely have different floor-to-
floor heights and therefore upper floors would not align

b) Many buildings have been built with separate tower over
a single connected base

(1) The Westbridge, at Pennsylvania Avenue and M
and 26" Streets (when it was built, it was held out
as the optimum example of mixed use
development in the West End)

(2) The Watergate
(3) Columbia Plaza, at Virginia Avenue and 23™ Street

(4) The Towers apartments at New Mexico and
Cathedral Avenues

3. Combining separate portions of buildings into a single
building allows no greater height than could be achieved if the
site was built all at once
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VII. Location of bottom measuring point (Recommendation B.1)

A. Concept:

L. Option 1: street chosen for the width to determine the maximum height
must be the street from which the height is measured

2 Option 2: any street may be used for the point of measurement
B. Comments:
1. This provision should not be part of the Zoning Regulations
since it relates exclusively to the Act of 1910
2. Zoning Regulations do not define height in relation to width of
streets

3. Option 1 is directly contrary to the language of the Act and the
consistent way it has been applied

a) Two different sections of the Act, one for the width and
one for the measuring point

b) Opinion of the Corporation Counsel, April 28, 1950, the
District's chief legal officer whose opinion was binding
on all District employees and agencies

4. Favor retention of option 2

VIII. Elevation of bottom measuring point (Recommendation B.2)

A. Concept
1. Measure height from midpoint of building property line
2 Elevation determined by level of curb plus gradient of 2% up to a

maximum of 12 inches
B. Comments/questions:

1. Zoning Regulations now require measurement from the curb
opposite the middle of the front of the building

2. Act requires measurement from the sidewalk
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No reason to change the current Regulations ("If it's not
broken, don't fix it.")

Does the OP proposal mean measuring from the midpoint of
the building or the midpoint of the property line?

There is no reason to impute a measuring point; a surveyor or
civil engineer can determine and certify the precise measuring
point

IX. Natural grade (Recommendation B.3)

A.

Concept

L.

Natural elevation or natural grade is that which existed prior to the
issuance of first permit for building in question

Where natural elevation is interrupted by a bridge, viaduct, embankment,
ramp, abutment, tunnel or other type of artificial elevation, height to be
measured from either:

a) A street frontage not affected by the artificial elevation; or

b) A level determined by the Zoning Administrator to represent
logical continuation of surrounding street grade not affected by
discontinuation of natural elevation

Comments:

; F

Height should be based on the finished grade, rather than on
the grade existing before construction begins

a) It is common for construction to remove existing curbs
and replace them with curbs that may not be at the same
elevation (could be higher or lower)

b) District has often rebuilt streets and changed curb
grades as a result; DDOT controls setting of the curb
elevations

c) For projects outside of the central area, site
development frequently changes grades across the
board, especially for larger sites; using pre-development
grades may make no sense to the actual conditions
upon which development is to occur
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d) Provision could be included to preclude extreme
manipulations in grade

Expands the current definition, which is limited to bridge or
viaduct

Need to be sure that, for the development over the Center Leg
Freeway, which will be built on a platform over the roadway
and which will restore F and G Streets to the existing grades to
the east and west but will be built on the platform, height can
be measured from the curbs on the new street grades and not
the existing condition before the first permit is issued (i.e., not
from the grade at the bottom of the freeway)

“"Ground elevation that existed prior" is at variance with not
being able to measure off an embankment

Distinguish bridge or viaduct (where there is air below) from
embankment, abutment or ramp (where there is solid ground
below)

X. Top measuring point (Recommendation B.4)

A.

Concept:

1.

Measure to top of roof including parapet or any other continuation of
exterior walls

If below the limit permitted by the Act of 1910, may exclude parapet or
balustrade up to 4 feet

Comment/question:

1.

2.

What about tower, dome or other architectural feature which is
an extension of the exterior walls?

Support exclusion of parapet up to 4 feet (1 foot increase from
current Regulations) but only if consistent with the Act

XI.  Classification of roof structures (Recommendation C.1)

A.

L.

Concept:

Identifies three classes of features which may exceed normal height limits:

a) Ornamental features
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B.

b) Utilitarian features
c) Amenity features

No structures for human habitation shall be constructed on a roof unless
otherwise authorized by District law or regulation

Comments/question:

1.

Current practice allows roof structures for purposes expanded
beyond the literal language of the Act (see the Opinion of the
Corporation Counsel, July 27, 1953, attached as Exhibit 3)

Have doubts whether amenity features can include permanent
enclosed space for human occupancy if over the limit of
height under the Act

Can an architectural embellishment, other than a spire, tower,
dome, pinnacle or minaret, exceed the limit of height under the
Regulations if not in excess of the limit of height under the
Act?

XII.  Height, width and massing of roof structures (Recommendation C.2)

A.

Concepts

L;

2.

Space enclosed by walls shall be limited to 40% of roof area
Enclosing walls need not be vertical or of uniform height

Multiple roof structures are permitted

Utilitarian and amenity features may not exceed 20 feet above the roof

Ornamental features may not exceed 30 feet above the roof, but BZA may
approve more as a special exception

If approved as a special exception, utilitarian and amenity features could
be enclosed within an ornamental feature without meeting the setback
requirements

Comments/question:

7

Support allowing multiple roof structures and walls that are
not vertical or are of unequal height



Report to the Zoning Commission

Case No. 08-06-1
Page 10

Support increasing height of roof structures from 18 feet, 6
inches to 20 feet

Don't understand rationale for 40% limitation, if meet all
setback requirements

Oppose establishing a maximum height of 30 feet for
ornamental features and requiring BZA approval above that

a) Effect on religious institutions (e.g., National Cathedral,
Shrine of Immaculate Conception)

b) Absence of limit in current Regulations has not led to
any apparent abuses ("If it's not broken, don't fix it.")

c) What standards would the BZA apply?

XIII.  Setbacks for roof structures (Recommendation C.3)

A. Concepts

L.

Utilitarian and amenity features must be setback 1:1 from:
a) Exterior walls
b) Any wall that is setback from and facing a lot line; and

c) Any lot line wall built higher than the greater of the neighboring
building's actual height or the matter-of-right height

2 Certain elements exempted
3. BZA may approve relief as a special exception
B. Comments/question:

1. Clarify that "facing a lot line" means without any intervening
building

2. Clarify that roof structure setback requirements do not apply
to elements which are entirely below the limit of height in a
particular zone

3. Clarify that a safety railing around a roof deck is permitted
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4. Why should a building's height be determined by the height of
an adjacent building, which may change and is not under the
control of the building at issue?

XIV. Exterior wall (Recommendation C.4)

A. Concepts: an exterior wall is one which faces a public street, alley or area
dedicated to the District for the public use of pedestrians or vehicles

B. Comments:

1. Same term, "exterior wall," has been interpreted differently in
the Act and the Regulations

2. Under the Act, 'exterior wall" has meant a wall facing a street
(see Report of the Zoning Advisory Council, July 15, 1958,
attached as Exhibit 4)

8 The District should not be precluding the BZA from granting
setback relief from other than a street wall

4. OK to apply concept to street or alley under the Regulations
but should not apply to easement areas

XV. Conclusions

A. Remain committed to the Act of 1910 and to working within the
limitations established by the Act

B. The Regulations should not be amended to attempt to incorporate
"interpretations" or "clarifications" of the Act

C. There are a lot of changes proposed in the notice (which we have
been told is not the focus of this hearing but is still out in the public
record) which require closer examination and scrutiny

D. The changes which decrease requirements and add greater flexibility
to do thing in more creative ways are generally good things

E. The reverse is also true: The changes which increase requirements
and provide less flexibility are generally not good things
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. The notion of not fixing things which are not broken should be
adhered to; there are things which are not justified and which seem
to be changed for the sake of change (or perhaps because other
jurisdictions do them and therefore the District should also)
Attachments

#5621276_v1
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tacking the accuracy of the Department
values, to show by a preponderance of
the evidence what the accurate values
are,

Burlington Northern Railroad Co. v
Bair, 766 F.2d at 1226,

The railroad has not met its burden. The
only evidence it offered was not satisfac-
tory to the Court for the reasons given
above. The Court concludes, on the basis
of the evidence presented and by giving
deference to the assessments of the De
partment of Revenue that the assessed val-
ues and market values of all other commer-
cial and industrial property are the same,

CONCLUSION

The Court in this ruling has attempted to
set forth principles, specific figures, find-
ings of facts and conclusions of law that
will enable the parties, by using their ex-
pertise, to arrive at the four factors to be
included in the formula set out above. The
computation will reveal whether the ratio
of the assessed value of the railroad’s real
property to its true market value is at least
5% greater than that ratio of all other
commercial and industrial property in Iowa,
as identified herein.

As the Court cannot determine at this

time which is the prevailing party, the
Court directs the plaintiff to take the re-
sponsibility for the preparation of an Order
for Judgment in accordance with this Rul-
ing and Order and submit the same to the
defendant for comment or approval. Any
questions about the Ruling and Order may
be submitted to the Court.

IT IS SO ORDERED.

648 FEDERAL SUPPLEMENT

TECHWORLD DEVELOPMENT CORP.,
et al., Plaintiffs,

Y.

D.C. PRESERVATION LEAGUE, et
al., Defendants,

D.C. PRESERVATION LEAGUE, et
al.,, Plaintiffs,

V.

INTERNATIONAL DEVELOPERS,
INC,, et al, Defendants.

UNITED STATES of America, Plaintiff,
v.

TECHWORLD HOTEL ASSOCIATES,
et al,, Defendants.

Civ. A. Nos. 86-0252, 86-0266
and 86-0837.

United States District Court,
District of Columbia.

Aug. 5, 1986.

The District of Columbia city council
passed two acts closing portion of street
and transferring title of that portion of the
street to developers who planned to create
international trade center covering two city
blocks. Preservationists filed suit for de-
claratory and injunctive relief against de-
velopers, several D.C. government officials,
and the National Capital Planning Commis-
sion. The developers also filed action seek-
ing declaration as to legality of the project.
Two actions were consolidated. The De-
partment of the. Interior filed action to
quiet title to street in question. This action
was consolidated with the other two. Title
insurance company intervened. All parties
filed motions to dismiss or for summary
judgment. The District Court, Bryant,
Senior District Judge, held that: (1) the
closing acts were valid exercises of the
council’'s authority under the Home Rule
Act; (2) Congress, by authorizing the coun-
cil to close city streets, did not make coun-
cilmen “officers of the United.States” and
thus closing acts were not invalid under the
appointments clause; -(3) implied covenant
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did not exist requiring developers to pro-
ceed as planned unit development; and (4)
the District of Columbia Historic Landmark
and Historic District Protection Act did not
apply to construction of the international
trade center.

So ordered.

1. District of Columbia €¢=22

Acts, which were passed by the Dis-
trict of Columbia city council closing por-
tion of particular street and transferring
title to that portion of the street to develop-
ers, who planned to create internationa)l
trade center covering two city blocks on
that portion of the street, were valid exer-
cises of couneil's authority under the Home
Rule Act, even though the HRA prohibited
counci! from passing Aects concerning
“functions or property of the United
States” and even though title to street in
question was vested in the United States.
D.C.Code 1981, §§ 1-211 et seq, 1-
233(a)3).

2. Constitutional Law ¢=58

Congress, by authorizing the District
of Columbia city council to close city
streets, did not make councilmen “officers
of the United States,” and councilmen, who
passed acts closing portion of particalar
street and transferring title to that portion
of the street to developers who planned to
create international trade center’covering
two city blocks on that portion of the
street, did not exercise significant Federa)
authority; therefore, acts were not invalid
under the appointments clause. U.S.C.A.
Const. Art. 2, § 2, ¢cl. 2.

3. District of Columbia =8

Implied covenant, that developers
would proceed as planned unit developinent
and seek Zoning Commission approval for
proposed international trade center cover-
ing two city blocks, did not exist, even
though developers stated to the city council
when proposing plan that they would pro-
ceed as PUD, where council imposed five
express covenants in connection with trans-
fer of title to portions of street to develop-
ers for the center without mentioning any

covenant to proceed as PUD and where
mayor and city couneil were satisfied that
all conditions of transfer were satisfied.

4. Health and Environment ¢25.5(8)
Closing of portion of particular street
in the District of Columbia and transfer-
ring title to that portion of the street to
developers who planned to create interna-
tional trade center covering two city blocks
on that portion of the street was not feder-
al “undertaking,” for purposes of the Na-
tional Historic Preservation Act; therefore,
fact that the advisory council on historic
preservation was not given opportunity to
provide nonbinding recommendations con-
cerning the closing did not invalidate the
closing. D.C.Code 1981, § 7-422; National
Historic Preservation Aet, §§ 1, 108, as
amended, 16 U.S.C.A. §§ 470, 470f.

See publication Words and Phrases
for other judicial coustructions and
definjtions.

5. Zoning and Planning €570

Issue concerning maximum height per-
missible under the Height of Buildings Act
for international trade center, which was to
cover two city blocks in the Distriet of
Columbia, was ripe for resolution, even
though Jocal authorities had not yet issued
construction permit allowing developers to
rise to any specific height, where develop-
ers made clear their intention to build cen-
ter to height of 130 feet and where federal
Government and preservationists had made
equally clear their position that such height
was unlawful. D.C.Code 1981, § 5-405.

6. Zoning and Planning ¢764

Preservationists, who sought to pre-
vent developers from constructing interna-
tional trade center in the District of Colum-
bia to height of 130 feet, had no right of
action under the Height of Buildings Act.
D.C.Code 1981, § 5-405.

7. Zoning and Planning 764

Federal Government's property inter.
est in property, which was neighboring
property to proposed site for international
trade center in the District of Columbia,
provided basis for Government to have
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right of action under the Height of Build-
ings Act to prevent developers from build-
ing center to height of 130 feet.”-D.C.Code
1981, § 5-405.

8. Zoning and Planning =253

Determination of the corporation coun-
cil, that the Height-of Buildings Act per-
mitted proposed international trade center
in the District of Columbia to be 130 feet
high, was based .on consistent, demonstra-
ble, administrative practice and was reason-
able and consistent with language of the
HBA; therefore, alternative interpretations
of the HBA did not provide basis to over-
turn corporation council’s determination.
D.C.Code 1981, §§ 1-361, 5-405.

9. Health and Environment ¢=25.5(8)

Description in the D.C. inventory of
historic sites of street vista was so flawed
that it was impossible to know what was
described; therefore, the District of Colum-
bia Historic Landmark and Historic District
Protection Act did not apply to construction
of internatiopal trade center on portion of
that street and mayor was not required to
refer all future construction permits for
the international trade center to the Histor-
ic Preservation Review Board for its com-
ments. D.C.Code 1981, §§ 51001 et seq.,
5-1002(6), 5~1005(b).

Maureen E. Mahoney, Eric A. Stern, La-
tham, Watkins & Hills, Washington, D.C,,
for D.C. Preservation League and Commit-
tee of 100 on the Federal City.

Wiliam G. Thomas, Roy Niedermayer,
Nancy E. Lasater, Thomas & Fiske, Wash-
ingron, D.C., for Techworld.

John H. Suda, James R. Murphy, Robert
J. Harlan, Jr., .Office of Corp. Counsel,
Washington, D.C., for District of Columbia.

James T. Draude, Lynn Johnson, F. Hen-
ry Babicht, III, Land & Natural Resources
Div.,, US. Dept. of Justice, Washington,
D.C., for Federal defendants.

648 FEDERAL SUPPLEMENT

MEMORANDUM
BRYANT, Senior District Judge.
BACKGROUND

The present action arises from the at-
tempt of a group of real estate developers,
including International Developers, Inc.,

“Techworld Realty, Inc., Techworld Develop-

ment Corp., and FF Realty Corp., to create
Techworld. Techworld is a proposed Inter-
pationa! Trade Center for high technology
and information industries, in downtown
‘Washington. It will include 700,000 square
feet of showrooms, a conference.center
with 159,000 square feet of meeting space,
a 800 room convention hotel, 70,000 square
feet of retail, restaurant and public service
facilities, underground loading facilities,
and a garage for 2,000 cars.

The project will be located on two city
blocks on the south side of Mt Vernon
Square, between Seventh and Ninth Streets
and K and I Streets, Northwest Wash-
ington. The portion of Eighth Stfeet run-
ning through the middle of the project will
be converted to a pedestrian plaza with
shops and restaurants. Approximately 75
feet above this plaza a five-story -bridge
will connect the top five stories of the main
structures on either side of Eighth Street,
unifying the entire project into ome large
building. The entire building is planned to
rise to a height of 130 feet.

In order to realize their conception of
integrating Eighth Street into Techworld,
the developers sought to have it elosed by
the city of Washington, and to have title to
the street transferred to them. . Title to
Eighth Street was vested in the United
States government. The Street and Alley
Closing Procedures Act of 1982 (the “’82
Act”), D.C.Code § 7421, -et "seq. (1985
Supp.), provides a mechanism whereby the
D.C. City Council may be petitioned to pass
legislation closing streets in the city and
transferring title. Pursuant to the '82 Act,
the developers filed an application with the
Surveyor of the District of Columbia to
close Eighth Street between I and K
Streets, and an alley on the Techworld site.
The Surveyor solicited comments from a
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broad spectrum of city agencies, including
the Fire and Police Departments, the De-
partment of Environmental Services, the
Office of Planning, and the Department of
Housing and Community Development.
Each of these groups reviewed the propos-
al and, recommended the Council grant the
application. The National Capital Planning
Comimission, a federal agency, also ap-
proved the street closing. The Historic
Preservation Review Board opposed.

These agencies made several suggestions
as to limitations and conditions which
should be placed on the developers, to-in-
sure the street closing would be advanta-
geous to the city. Apparently in response
to some of the concerns raised, the City
Council imposed five covenants to run with
Eighth Street, as a condition to the closing.
The Council demanded .an easement for
emergency vehicles, a 45,000 square feet
easernent for pedestrian circulation, and
another easement to preserve the view be-
tween along Eighth Street and the Carne-
gie Library at Mt Vernon Square to the
north and the Museum of American
Arts/National Portrait Gallery to the
south. The Council also required the devel
opers to commit themselves to the basic
components of the project they had
presented, and to install a sprinkler sys-
tem. At the request of the Council, the
developers worked out the language for
these covenants together with the D.C. Of-
fice of Planning.

In April 1984, Mayor Barry forwarded
the application to the City Council. The
Council’'s Committee on public works held
hearings on the application, at which many
interested groups expressed their opinions.
Included were neighborhood groups from
nearby Chinatown, the D.C. Chamber of
Commerce, and the University of the Dis-
trict of Columbia. The Deputy Mayor for
Economic Development, representing the
Mayor’s Office, enthusiastically supported
the project, writing that:

We are very exited about this major in-

vestment and exciting project in the

downtown area. The short and long
term benefits of this mixed-use develop-

ment, the diverse activities and proposed

target tenant population make it even

more exciting and attractive. = This
project will enable the District to diversi-
fy its economic base and achieve a goal
that underlies all of our economie devel-
opment plans.... I strongly hope this
development project and its many benefi-
cial contributions will be able to proceed
promptly.

Moore Committee

Group Exhibit 8, at T.

The Committee found that the project
will have a “positive fiscal impact". on the
District. It will provide 330 full time jobs
during construction, and over 1,300 jobs
after completion. (The developers antic-
ipate 6,800 full time jobs will be generated
by 1989). Sixty-six percent of these .jobs
will go to District residents. The Commit-
tee also anticipated $22,000,000 in tax reve-
nue for the District during construction,
and over $15,000,000 annually thereafter.

In its final report, dated September 26,
1984, the Committee reported favorably on
the propesed legislation, and recommended
Eighth Street be closed. ’

In November 1984, the Council voted
unanimously to close the street and trans-
fer dtle to the developers. It passed two
acts, the Eighth Street Closing Acts, effect-
ing the closing and transfer. Transfer of
title was conditioned upon the developers
executing and recording the five covenants
previously agreed to. The developers exe-
cuted and recorded them with the D.C.
Recorder of Deeds on November 16. The
Mayor signed the Acts on November 29.
As required by the District of Columbia
Self-Government and Governmental Reor-
ganization Act, D.C.Code § 1-211 et seq.,
the Eighth Street Closing Acts were for-
warded to both houses of Congress for a
mandatory 30-day review period. Con-
gress did mot exercise its right to veto the
legislation, and at the end of the 30 days,
the Acts became law.

Throughout these lengthy proceedings
leading up to the Eighth Street closing, the
developers expressed their intention to ap-
ply to the Zoning Comimission as a Planned

Report, Techworld
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Unit Development (“P.UD."). P.UD. ap
proval allows a structure to exceed or oth-
erwise vary from the regulatory limits es-
tablished in zoning regulations. The devel-
opers specifically sought Zoning Commis-
sion authorization to exceed the regulatory
density limits, and to obtain a waiver of the
set-back requirement- fronting on Mt. Ver
non Square.

Beginning November 1984, the Commis-
sion held extensive hearings on the P.UD.
application. The Commission granted the
application, but in its June 21 order, it
established 37 conditions regarding Tech-
world’s use, height, design, employment of
minorities, and construction. The Commis-
sion required that one-third of Techworld
be used as a trade center perpetually, and
imposed strict ratios of showroom, display
and office floor areas which the developers
must employ.

This last condition was especially oner-
ous to the developers, as it interferred with
efforts to obtain financing. They therefore
withdrew their P.U.D. application, deter-
mining to proceed with Techworld under
the mandated regulatory zoning Limita-
tions, including the proseribed density and
set-back limitations. The design the devel-
opers intend to proceed with, however, does
pot differ significantly from the design ap-
proved by the Zoning Commission.

The D.C. Preservation League and the
Committee of 100 on the Federal City, are
organizations concerned with protection of
landmarks and the historic character of the
District. They are also dogged opponents
of Techworld. They testified #a opposition
at the hearings on the Eighth Street Clos-
ing Acts, and at the Zoning Commission
hearings. On October 1985, they wrote to
the regional Director of the Department of
the Interior's National Capital Region, ar-
_ guing that the Eighth Street Closing Acts
were an unlawful appropriation of United
States property. .The preservationists de-
manded in their letter that the Department
immediately move to reclaim the street,
and they threatened a mandamus action if
the Department refused. The preserva-
tonists also persistently threatened the de-
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velopers and D.C. Government officials
with a lawsuit to halt Techworld’s develop-
ment.

These threats came to fruition on Janu-
ary 28, 1986, when the preservationists
filed suit for declaratory and injunctive re-
lief against the developers, several D.C.
Government officials, and the National
Capital Planning Commission. They also
sued the Department of the Interior for
mandamus relief, as they promised in their
October letter. The same day the preser-
vationists filed their complaint, the develop-
ers filed an action seeking a declaration as
to the legality of the project, in order to
remove the cloud of lJegal uncertainty
which had arisen. These two actions were
congolidated on February 5.

On March 28, apparently in response to
the preservationists mandamus action, the
Department of the Interior filed an action
to quiet title to Eighth Street. The preser-
vationists thereafter consented to having
the mandamus claim dismissed. The feder-
al government action was consolidated with
the other two. 'On "March 29, 1986, the
Lawyers Title Insurance Co., which has
insured the developers’ good title to Eighth
Street, intervened into the consolidated ac-
tions. Finally, the court has received three
amicus briefs all in favor of the Techworld
project.

All parties have filed motions to dismiss
or for summary judgtment. The preserva-
tonists and the federal govermment have
contrived several arguments to demon-
strate how either the developers or the
District of Columbia government have vio-
lated the law in the course of developing
Techworld. Several arguments challenge
the City Council’s authority to pass the
Eighth Street Closing Acts. The govern-
ment argues that the City Council’s closing
the street violated a provision of the Home
Rule Act. The preservationists argue that
the Council's action was unconstitutional
The preservationists also argue that the
developers’ decision to withdraw their
P.U.D. application violated an implied cove-
nant imposed by the Eighth Street Closing
Acts. The preservationists also c¢laim the
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procedures leading up to the passage of the
Acts were deficient for failure to follow the
requirements of the National Historic Pres-
ervation Act

Besides these claims concerning the clos-
ing of Eighth Street, the federal govern-
ment argues that the proposed 130 feet
height of Techworld violates the Height of
Buildings Act. And the preservationists
argue that all permits issued by the Mayor
in connection with Techworld must conform
to the procedures of a local District of
Columbia historic preservation law.

We address each of these arguments in
turn, and, for the reasons stated below,
grant summary judgment for each ome in
favor of the developers and the District of
Columbia.

THE BOME RULE ACT

{1] The District of Columbia Self-
Government and Governmental Reorgani-
zation Act, D.C.Code §§ 1-211 et seq., com-
monly known as the Home Rule Act, cre-
ates the D.C. local governmept and vests it
with authority to pass legislation. The fed-
eral government argues that the Eighth
Street Closing Acts are invalid extensions
of the Council's authority under the Home
Rule Act. The government specifically re-
fers to this provision:

The Council shall have no authority to

... [elnact any act, or epact any act to

amend or repeal any act of Congress

which concerns the functions or property

of the United States....
Section 1-233(a}(3). ' Because title to Eighth
Street was vested in the United States, the
government argues the Eighth Street Clos-
ing Acts are acts concerning United States
property within the meaning of the Home
Rule Act’s prohibition and, therefore, are
void.

The government’s argument only is plao-
sible if one considers the above-quoted lan-
guage in total isolation, and casts a blind
eye to more than 50 years of congressional
delegation of street closing authority to
19&1 D.C. government. This history, con-
sidered together with the treatment Con-
gress has continued to give street.closings
Performed by the Council under the Home

Rule Act, exposes the glaring superficiality
of the government’s argument. - Congress
never intended the Home Rule Act to'cir
cumscribe the street closing authority D.C.
govermments have so long enjoyed.

The Constitution grants Congress plena-
ry authority over the District of Columbia.
Art. I, § 8, ¢l 17. The Supreme Court
recognized early on that Congress would
need to establish a municipal governing
body, to be responsible for matters which
are characteristicly local in nature.

They [original proprietors] must. also

have contemplated that a munitipal cor

poration must soon be created to manage
the concerns, and police, and public inter-
ests of the city; and that such a corpora-
tion would and ought to possess the ordi-
nary powers for municipal purposes
which are usually confined to such corpo-
rate bodies. Among these are certainly
the aathority to widen or alter streets,
and to merge and in many instances to
dispose of public property, or vary its
appropriation.

Van Ness v. City of Washington, 29 U.S.

(4 Pet.) 232, 281, 7 L.Ed. 842 (1830).

Authority over the streets of the city is a
paradigmatic municipal function; the sort
of function one should expect a municipali-
ty to have. As the Supreme Court stated
over 100 years ago:

... the care and superifitendence of

streets, alleys, and highways, the regula-

tion of grades, and the opening and clos-
ing of old streets, are peculiarly munici-
pal duties. No other power can so wisely
and judiciously control this subject as the
authority of the immediate locality where
the work is to be done.... [TThe gener-
al judgment of the country has always
accepted the municipal organization as
the one subject to the least ovbjection for
the execution of this duty. In fnguir-
ing, therefore, where the power” was
vested in a particular case, we should
expect to find that it was given to the
municipality.

Barnes v. District of Columbia, 91 US. (1

Otto) 540, 547, 23 L.EQ. 440 (1875) (empha-
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sis added). It is unsurprsing, then, that
Congress also viewed the power to close
and dispose of streets in the District of
Columbia as a municipal power, and that it
chose to delegate that muhicipal power to
the municipal government it had created.
Congress performed this delegation by
passing the Street Readjustment Act of
1932, D.C.Code § 7.401 et seq. ('32 Act).

Prior to 1932, each street closing re-
quired the Commissioners of the District to
obtain an individual piece of legislation
from Congress. That the local Distriet
government did not have the authority to
close its own streets without congressional
consent was deemed '‘manifestly inappro-
priate,”” by the National Capital Park and
Planning Commission, which encouraged
Congress to pass the ‘32 Act. S.Rep. No.
688, 72d Cong., lst Sess. 3 (1932). Con-
gress agreed that the D.C. government
should have the power to close D.C.
streets, because that is a characteristic mu-
nicipal power enjoyed by other city govern-
ments:

The object of this bill is to give the

District Commissioners the same power

and authority that the city councils al-

ready have in various cities of the coun-
try.
75 Cong.Rec. 287 (1932) (Remarks of Cong.
Patmar).

But Congress passed the '"32 Act and
empowered the D.C. government to close
streets not out of some altruistic desire to
vest the city government with more pres-
tige; rather Congress wished to spare it-
self the chore of having to take up such
banal, parochial matters as whether to
close some street in the District. The con-
gressional deliberations leading up to the
passage of the "32 Act reveal Congress was
of one mind: the Act was needed to rectify
the ridiculous fact that the national legisla-
tive body for the entire United States had
to stop all its business and consider a re
quest by a city commissioner to close a
street.

Representative of such sentments are
the remarks of Congressman Underhill:
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It is ridiculous to take the time of Con-
gress with such things, when we have so
little time to consider matters of great
importance. Each time the pecessities of
the District require that an alley be
closed or a street opened or some little
minor matter of detail attended to in the
conduct .of the affairs of the District,
which should be taken eare of not by the
Commissioners, but by some superintend-
ent of streets or some head of a depart-
ment, it is ridiculous to have to bring
such things before the Congress and
have it act upon them. I hope this bill
will pass and, in consequence, that Con-
gress will be relieved of these minor de-
tails, which have no place in this- body.
75 Cong.Rec. 287 (1932).
“In the same vein, Congressman Bla
stated: )
It is highly absurd that the Congress of
the United States, [carrying ob its shoul
ders the weighty problems of the coun-
try, should have to pass separate acts
every time the District Commissioners
require a blind alley to be closed in
Washington, -or some side street that
does not mean anything.
Id

The Act was passed over no sigpificant
objection. It gave the local D.C. govern-
ment the authority to close streets in its
diseretion, and to transfer title to those
streets.  Significantly, it provided that
when title to the street in question is vest-
ed in the United States, the local govern-
ment still may close it and still may trans-
fer or dispose of that title, “to the best
advantage of the locality and the properties
therein and thereby affected....” D.C.
Code § 7-401. Congress believed the
street closing was no less local, and no
more worthy of congressional attention, be-
cause title to the street is vested in the
United States.

This street closing power was exercised
by the city government at least ten times
from 1932 to 1967. See Appendix to Memo-
randum of Intervenors Lawyers Title In-
surance Corporation (“Intervenors’ appen-
dix”). In 1967, the form of local govern-
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ment was changed, but the street closing
authority was expressly passed on to the
new government, which continved to exer-
cise it at least five times untﬂ 1973, . See
Reorganization Plan No. 3 of 1967, 81 Stat.
948, § 402 (168) (1967); Intervenors’ appen-
dix.

In 1973 Congress again restructured the
District government, by passing the Home
Rule Act. The Home Rule Act delegates to
the present District government all powers
which had. been granted ‘the previous
government. D.C.Code § 1-227(a). At the
time this Act was passed, the street closing
authority had been in place for many years,
and had frequently been exercised. That
authority, then, continues to be enjoyed by
the present government, unless, in passing
the Home Rule Act, Congress specifically
intended to revoke it

It is -highly unlikely .that Congress in-
tended to revoke a municipal authority like
street-closing in the comtext of a law in-
tended to relieve Congress of its municipal
responsibilities over the District. .As the
Home Rule Act states, its purpose is to:

relieve Congress of the burden of legis--

lating upon essentially local District mat-

ters.
D.C.Code § 1-201(a). The Home Rule Act
is designed to accomplish in a broader way
the same thing the '32 Street-Reorganiza-
tion Act was designed to accomplish: to
spare Congress the chore of considering
municipal matters. As Senator Eagleton
stated:

I believe it is not in the interest of this

body, nor is it in the interest of the

citizens of the United States we are elect-
ed to represent, or even of the citizens of
the District of Columbia, that the time of
the United States Senate be spent pre-

paring, holding bearings, considering and .

debating matters that are purely local in

pature. Rather, as your committee pro-

poses in this bill, Congress should del-
egate the making of these local regula-
tions to a body elected by the citizens of
the District of Columbia..
Home Rule for the sttnct of Co]umbxa,
1973-1974, Background and Legislative

History of H.R. 9056, H.R. 9682, and Relat-

-ed Bills Culminating in the District of Co-

lumbia Self-Government and Governmental’
Reorganization Aect, Pub.l. 93-198, 93d
Cong., 2d Sess. at 2755 (“History™). - Con-
gress expressed no regret at imposing its
municipal authority on the local District
government:
Happily, [Congress] will not be con-
cerned with sanitation commissions, and
with closing” alleys and determining
whether or not one can fly kites. 1 will
be concerned only with those broader
aspects of oversight of the District of
Colummbia Government. That is what the
Congress of the United States is for, not
to be a city council, so long as the Feder-
al interest is protected, and I submit it
aptly is.
History at 2177-78.

In 1932, Congress granted the local D.C.
government authority to close streets and
transfer title because it believed such clos-
ings are local matters, undeserving of con-
gressional attention. In 1973 Congress
passed the Home Rule Act to relieve Con-
gress of the burden of legislating on local
matters. It would be bizarre to read the
Home Rule Act as reclaiming for Congress
the burden of deliberating on local street
closings. If Congress intended to repos-
sess this one local function, in the course of
passing a law divesting itself of local re-
sponsibilities, one would expect to find
some reference in the legislative history to
this exceptional effect,.or some concern
that street closing authority is one local
responsibility Congress should reclaim
There is no such reference.

The history up to the passage of the
Home Rule Act concerning street closing
authority in the District definitively demon-
strates Congress’ desire that the local
government effect street ‘closings : and
transfers of title. The subsequent history
of street closings effected since the pas-
sage of the Act conclusively demonstrates
Congress’ ongoing satisfaction with the lo-
cal government’s exercise of that authon-
ty.
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Under -the ‘Home Rule Act,-each act
passed by the City Council must be for
warded.to both honses -of ‘Congress "for
review.2.The legislation does:not become
effective for 30 days; “during .which -time;
Congress 'may :veto it. . .D.C.Code 1-
233(c)X1). - - (The Council -also :may pass
emergency legislation which has provision-
al effect for 90 days, still subject to.con-
gressional review and, veto Id). Between
the effective date of tbe Home Rule Act
and 1982, several streét closmgs were per-
formed by the City Council. .See Inter-
venor’s Appendix. Each closing was for-
warded to Congress for review. None was
ever objected to or vetoed.

In 1982, .the City Council passed the
Street and Alley Closing Procedures Act of
1982, D.C.Code § 7421 et seq. (1985
Supp.). This law altered the procedures by
which the Council may close streets. This
law,-too, was sent to both houses of -Con-
gress, which thereby were ¢onfronted ‘di
rectly with a law reaffirming ‘the - City’
Council’s’ street “closing ~authority.”* Con-’
gress showed no objection and allowed thdt.
legislation to become law. '

Since the passage ot the Closing Proce-
dures Act, several more streets have’ been
closed under the new procedures, including
Eighth Street, at issue here. See Inter-
venor’s Appendxx. Each of these closings
also was forwarded to Oong'ress, which had
the opportunity to review, " object ' to, and
veto each closing ndividually. In every
case Congress allowed the street dosmg to
take effect., and expmsea its tacit approv-_
al = 'See Alaska Airlines v Dono'van, 766
F.2d 1550, 1556 (D.C.Cir.1985).

Over 50 years ago Congress determined
it had no desire to consider street closings
in the District of Columbia, and it autho-
rized the local government to close streets
and transfer title. Over 50 years of prac-
tice have -reaffirmed ‘that commitment.
The Federal govemment in this case cannot
point to one expression of congressional
desire to repossess that authority. Con-
gressiopal satisfaction with "the ‘present
scheme has never been clearer than since
the passage of the Home Rule Act, under
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which Congress has individually reviewed
each street closing. The deleganon of
street closing authority has become so ac-
cepted over time, that even federal agen-
cies 'seeking to close a streat for their own
purposes have petitioned the City Council
for a street closing act See Memorandum
of the Distriet of Columbia, exhibits 1, 2
and 3. In .the face of all this, how the
Federal government can maintain that in
passing the Home Rule Act, Congress m-
tended to revoke street closing authority, is
nearly beyond comprehension.

In support of its argument, the govern-
ment only can point repeatedly to the lan-
guage in the Home Rule Act which prohx’b-
its the City Council from passing any acts
concerning the “functions or property of
the United States.” D.C.Code § 1-233.
The District of Columhla Court of Appeals
considered that language in another ease,
and arrived at an interpretation of it which’
is persuasive, consistent with the tenor-of
the Home Rule Act, and sensible in the
context of street closings.

In Dwtnct of Columbiac v. Greater
Washmgton Centrnl Labar . Council,
AFL-CIO, 442 A.2d 110 ) (D.C. 1982). a union
challenged the City Council’s passage of a
workman’s compensation act for the Dis-
trict. As the old workman’s compensation
law had been passed by Congress, was
administered by the Secretary of- Labor,
and was adjudicated in federal courts,” the
uniop argued workman’s compensation in
the District was a federal matter, and that’
the new law affected a “function of the
United States,” and was mvahd. "The court
rejected this arg'ument, ﬁndmg that - the
language of the Home Rule Act, § 1-233,
was included to “safeguard the operations
of the federal government on the national
level.” ~Jd at 116.° The court quoted the
following language from the legislative his-
tory:

The functions reserved to the federal lev-

el would be those related to federal oper-

ations in the District, and to property
beld and used by the federal government
for conduct of its administrative, judicial,
and legislative operations; and for the
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monuments pertaining to the nation's

past-
Id

This court agrees that the limitation of
§ 1-233 is included to ensure that the local
government does not encroach on matters
of national concern. It withholds authority
over property used by the United States in
connection with federal governmental func-
tions, and over property of national signifi-
cance. The Council may not concern itself
with the Lincoln Memorial, or the White
House, or with the United States Court-
house. The closing of a small street in
Northwest Washington, however, is pre-
cisely the sort of local matter Congress
wishes the D.C. Council to manage.

‘Congress did not intend, by the language
of § 1-233, to revoke the District .govern-
ment’s traditional authority to close streets
and transfer title to streets in the District,
even where title is vested in the United
States. The Eighth Street Closing Acts,
which were individually reviewed by Con-
gress and which Congress allowed to be-
come law, are valid exercises of Council
authority under the Home Rule Act.

THE APPOINTMENTS CLAUSE

[2] The preservationists argue that the
Eighth Street Closing Acts run afoul of the
Appointments Clause of the United States
Constitution, art. II, § 2, cl. 2. The Ap-
pointments Clause provides that “Officers
of the United States”” must be nominated
by the President, and that the more impor-
tant presidential nominees must also be
confirmed by the Senate. (Inferior officers
- need pnot be confirmed.) They rely entirely
on one line in Buckley v. Valeo, 424 US. 1,
96 S.Ct 612, 46 L.Ed.2d 659 (1976), which
states that,

. any appointee exercising sighificant
authority pursuaot to the laws of the
United States is “an Officer of the Unit-
ed States,” and must, therefore, be ap-
pointed in the manner proscribed by [the
Appointments Clause].

Id 424 U.S. at 126, 96 S.Ct. at 685. The
Preservationists argue that when the Dis-
trict of Columbia Council closed Eighth
Street, it exercised significant federal au-

thority, which under Buckley only may be
exercised by one appointed pursuant to the
Appointments Clause. Because the City
Council is elected, not appointed, the
Eighth Street closing must be declared in-
valid.

The preservationists’ argument is based
on one line cavalierly plucked out of an
extraordinarily lengthy -and complex ease.
Even a brief investigation of Buckley re-
veals it addressed facts and significant fed-
eral concerns completely absent from the
present case. The holding and reasoning
of Buckley simply have little or nothing to
do with the City Council closing a one block
section of Eighth Street.

Buckley involved a challenge to a Feder-
al law establishing rules governing national
elections and establishing a commission to
monitor and administer those rules on an .
ongoing basis. Congress reserved for it-
self the right to appoint some members of
the commission. This arrangement was
challenged on the basis that Congress was
encroaching on the sphere of the executive
branch of government by appointing Feder-
la.l officials with ‘“wide-ranging rulemaking
and enforcement powers with respect to
the substantive provisions of the Act.”
Buckley, 424 U.S. at 118, 96 S.Ct. at 682
The appellants argued that presidential ap-
pointment, “is the exclusive method by
which those charged with executing the
laws of the United States may be chosen.”
Id

This propesition was accepted by the
Court The Court discussed the impor
tance of the Appointments Clause to main-
taining the separation of powers, and the
concern of the framers that the legisiative
branch not “aggrandize itself” at the ex-
pense of the other branches. Id 424 U.S.
at 129, 96 S.Ct. at 687. Congressional ap-
pointment of the Federal Election Commis-
sion was invalid because the commissioners
exercised executive authorily, specifically,
“enforcement power, exemplified by .
discretionary power to seek judicial relief.”
Id. 424 US. at 138, 96 S.CL at 691, This
duty to enforce the laws through legal
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action is onme especially entrusted to the
President. Id

The Court remained clear, however, that
not all congressional appointments violate
the Appointments Clause.

Insofar as the powers confided in the

Commission are essentially of an inform-

ative nature, falling in the same general

category as the powers which Congress
might delegate to one of its own commit-
tees, there can be no question that the

Commission as presently constituted may

exercise them.

Id The Court concluded that Congress
may make appointments

... in 2id of the functions that Congress’

may carry out by itself, or in an area

sufficiently removed from the adminis-
tration and enforcement of the public law
as to permit their being performed by
persons not “Officers of the United
States.”
Id 424 U.S. at 139, 96 S.Ct. at 691,

The present case, concerning the closing
of Eighth Street by the City Coundil,
presents no separation of powers problems.
Congress has plenary authority over the
District of Columbia. U.S. Const, art. I,
§ 8, cl. 17, and it is indisputable that Con-
gress could, if it chose, pass an act closing
Eighth Street. Finding its responsibility
over municipal matters onerous, however,
Congress delegated the authority to close
streets to the local government. Each such
action must, under the Home Rule Act, be
individually reviewed and allowed to pass
by Corigress. This merely amounts to a
delegation of authority to the Councid to
initiate legislation, which always must be
reviewed by Congress. The Council “oper-
ates merely in 2id of Congressional authori-
ty to legislate.” Id. 424 US. at 141, 96
S.Ct. at 692. The Appointments Clause
does not prohibit Congress from delegation
of legislative authority, so long as Con-
gress does not attempt to extend its power
beyond its legislative domain. As Con-
gress can pass the Eighth Street Closing
Acts itself, the Appointments Clause does
not forbid it from allowing the City Council
to pass it, subject to congressional review.
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See Washington v. Confederated Bands
and Tribes of the Yakima Indian Nation,
439 U.S. 463, 501, 99 S.Ct. 740, 761, 58
LEd2d 740 (1979; United States “v.
Sharpnack, 355 US. 286, 78 S.CL 291, 2
L.Ed.2d 282 (1958).

Furthermore, the authority conferred on
the City Connell is not federal authority
which must-be performed by “Officers of
the United States.” Congress has a unique
“dual authority” over the District of Co-
lumbia: it may legislate as the Federal
legislative body, as it does for the 50
states, or it- may legislate as the state
legislative body. Xeller v. Potomac Elec-
tric Co., 261 U.S. 428, 443, 43 S.Ct. 445,
448, 67 L.Ed. 731 (1922).

Not only may statutes of Congress of
otherwise pationwide application be ap-
plied to the District of Columbia, but
Congress may exercise all the police and
regulatory powers which a state legisla-
ture or municipal government would
have in legislating for-state of local pur-
poses.... [TThe power of Congress un-
der Clause 17 permits it to legislate for
the District in a manner with respect to
subjects that would exceed its powers, or
at least would be very unusual, in the
context of national legislation enacted
under other powers delegated to it under
Article 1, § 8.

Pglmore v. United States, 411 -U.S. 389,
39798, 93 S.Ct. 1670, 1676, 36 L.Ed.2d 342
(1972). See also District of Columbia v.
Thompson Co., 346 U.S. 100, 109, 73 S.Ct
1007, 1012, 97 L.Ed. 1480 (1952).

The power Congress has given the local
government over streets in the District
falls within this second, unique power of
Congress to legislate over the District as a
state legislature. A$ discussed in the pre-
vious section, Congress plainly believed in
passing the 1932 streets closing legislation
that its authority over the city streets—in-
cluding those with United States title—was
a purely municipal authority. And the
Home Rule Act also is legislation confer-
ring ordinary municipal powers on the mu-
nicipal government, not federal power.
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When the City. Council acts to close a city
street xt i3 pot exercising any significant
federal aut.honty. pursuant to any law of
pational application. ..Rather, it acts as a
miunicipality, .pursuant to a congressional
law unique to the District of Columbia. - By
suthorizing the City Council to close city
streets, Congress does not make the coun-
cilmen “Officers of -the .United States.”
None of the concerns of Buckley v. Valeo
are implicated.--The Appointments Clause
is aimed at federal appointments of com-
mon national significance. -1t is inapplica-
ble to this case.

THE ZONING PROCEEDING

{3] Throughout the proceedings leading
up to the passage of the Eighth Street
Closing - Acts, the developers represented
that they intended to build Techworld as a
Planned Unit Development (“P.UD.").
This meant they would seek Zoning Com-
mission approval, rather .than proceeding
under the normal “mather-of.nght" regula-
tions, which require no approval. The de-
velopers did undergo the Zoning Commis-
sion pmceedmgs at considerable. expense,
but whe_g_!;he Zomng Comnnssxdn restric-
them - prohibmve!y ‘burdensome. _They
thereafter withdrew their P.U.D. “applica-
tion, and elected to proceed as a matter-of-
right.

The preservationists argue that because
the developers stated to the City Council
that they would proceed as a P.U.D,, that
the court should find the Council transfer-
red title to Eighth Street with an implied
covenant that development must proceed as
a P.UD. . This_court should also find that
by proceeding as a matter-of-right, the de-
velopers have violated that implied cove-
nant, and that it should be enforced as a
condition of the developers continuing fur-
ther.

Neither the Eighth Street Clozing Acts
nor the 1982 Closing Procedures Act mens
tion anything about zoning requirements
on their face.. The preservationists concede
this, but argue this court should find that
the Council intended this implied covenant

when it passed the Eighth Street Closing
Acts.

The preservationists must find this argu-
ment an upcomfortable one to make.” A

-nonlawyer might think that if the Counecil

and the Mayor did intend an implied cove-
nant which was not honored, that they
would be the ones complaining. But they
are satisfied. The Council and the Mayor
are before this court arguing there is no
such covenant " Their presence here was
necessitated by the lawsuit bronght agsinst
them by the preservationists, who seem
determined to prove to the Council and the
Mayor that they did intend a covenant,
whether they think so or not.

Present statements by the Couneil and
the Mayor of their intent in passing the
Closing Acts are not dispositive of legisia-
tive intent. Common sense dictates, how-
ever, that this court note that the Council
and the Mayor, two years after the passage
of the Closing Acts, believe the Acts were
satisfactorily complied with, and that they
request the court to so find.

The weakness of the preservationists’
posture reflects the weakness of their sub-
stantive position. - Five explicit covenants
were imposed on ‘the developers by the
Council as conditions for closing Eighth
Street These covenants concern access
for emergency vehicles, pedestrian circula-
tion, fire safety, and presefvation of the
view between the Carnegie Library, to the
north of Eighth Street, and the National
Portrait Gallery to the south. The cove-
pants were duly filed by the developers
with the D.C. Recorder of Deeds. <As the
Council imposed five express covenants, it
is highly unlikely they intended a sixth
which they forgot to include. The doctrine
of erpressio unius est exclusio alterius
suggests that if the Council intended a
sixth covenant, they would have expressed
it with the other five. .See National Ratl-
road Passenger Corp. v. National Associ-
ation of Ratlroad Passengers, .414 U.S.
453, 458, 94 S.Ct. 690, 693, 38 L.Ed2d 646
(1974).

This is especially true because the five
covenants which were imposed were re
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sponsive to concerns raised before the
Council by the many groups testifying be-
fore it. One suggestion made by oppo-
nents of Techworld was that the Council
ot close Eighth Street until after the Zon-
ing Commission acted on the P.UD. See
Moore Committee Report, Techworld exhib-
it 8, at 4. Further, the City Office of
Planning originally retommended that the
closing be contingent upon P.U.D. approv-
al. Id at 6. Thus the very covenant the
preservationists now argue was implied,
was placed squarely before the City Coun-
cil at the time it imposed the five express
covenants. Its failure to include a sixth
enacting these suggestions must be
deemed a deliberate rejection of the idea.
Cf. National Railroad Passenger Corp.,
414 U.S. at 458, 94 S.Ct. at 693.

The full weakness of the preservation-
ists’ argument, however, becomes clearer
with an understanding of the regulatory
zoning scheme in the District of Columbia.
Title 11 of the D.C. Regulations provides
for various, specific limitations on develop-
ment in differently zoned areas in the city.
If a developer remains within these mita-
tions, he may proceed as a matter-of-right;
that is, without Zoning Commission pro-
ceedings. The Zoning Commission proceed-
ing is employed if a8 developer wishes to
exceed the matter-of-right limitations. As
the preservationists state in their papers,
“the P.U.D. -regulatory process requires
Zoning Commission approval, whereas mat-
ter-of-right development does not” Pres-
ervationists Reply Memorandum at 10.

Under this system, the choice whether to
proceed as a P.U.D. or as a matter-of-right
is the developers’. The Director of the
D.C. Office of Planning testified to this
before the Council:

You can’t force someone to go forward

with a PUD or a matter of right develop-

ment.... In other words, you have a

piece of property. I can’t force you to

come down to the Zoning Commission
and do anything. It's only if you want to
get certain things done.
May 22, 1984 hearing before City Council,
Preservationists exhibit 36, at 9. The cove-
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nant the preservationists argue was intend-
ed would create a radical exception to this
regulatory scheme. It would mean the
Council took away the developers’ choice,
and committed the developers to go
through the Zoning Commission, even if
they intend to proceed within the normal
regulatory limitations. It is unclear what
such a proceeding would even consist of, as
the purpose of P.U.D. applications is to
obtain authorization to vary matter-of-right
limitations.

If the Council intended to impose such a
unique burden on the Techworld develop-
ers, one which carves out a peculiar excep-
tion to the regulatory' scheme, one would
expect tw find some clear evidence of this
intent. Indeed, as the Council was made
aware of the strictly voluntary nature of
P.U.D. proceedings, if they wished to make
them' mandatory for Techworld, they would
have discussed and acted upon this in some
copcrete way. There is no evidence that
the Council intended such exceptional treat-
ment for Techworld. Rather, the evidence
shows that the Council was apprised that
Zoning Commission proceedings are volun-
tary, and took mo steps to change that

The Techworld developers originally
sought P.U.D. approval to achieve greater
density than the zoning regulations allow,
and to obtain a waiver of the set-back
requirement fronting on Mt Vernon
Square. By withdrawing their P.U.D. ap-
plication, the developers have given up
their intention to exceed the regulatory
limitations and have submitted themselves
to them. Absent some clear indication that
the Council specifically forbade such an
otherwise permissible course of action, this
court declines the preservationists’ invita-
tion to fashion an exception to the zoning
regulations.

THE NATIONAL HISTORIC PRESERVA.
TION ACT

{4} The preservationists level one final
argument against the procedural validity of
the Eighth Street closing, based on the
National Historic Preservation Act of 1966,
16 US.C. § 470 et seq. (“NHPA"). The
NHPA provides that federal agencies re-
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sponsible for.a federal *‘undertaking” in-
volving certain historic areas, must allow
the Advisory Council on Historic Preserva-

tion 8 “reasonable opportunity” to make a.

ponbinding ‘comment. The only federal
agency involved with the Eighth Street
closing is the National Capital: Planning
Commission (“NCPC”) which, pursuant to
the '82 Closing Procedures Act, made a
ponbinding recommendation to the City
Council during the Council’s deliberations.
in practical terms, the presérvationists ar-
gue that before the NCPC made its non-
binding recommendation to the City Coun-
¢, it should have given the Advisory Coun-
cil a reasonable opportunity to provide a
nonbinding recommendation -to_ it. ~ The
NCPC's failure to do so imvalidates the
entire Eighth Street closing.

In legal terms, whether the Eighth
Street closing triggers the NHPA depends
on whether the NCPC participation trans-
formed this purely local proceeding into a
federal “undertaldng”, within the meaning
of the statute. Section 470f of the Act
provides: '

The head of any Federal agency hav-
ing direct or indirect jurisdiction over a
proposed Federal or federally assisted
undertaking in any State and the head of
any Federal department or independent
agency “having authority to license any
undertaking shall, prior to the approval
of the expenditure of any Federal funds
on the undertaking or prior to the is-
stance of any license, as the case may
be, take into account the effect of the
undertaking on aby district, site, build-
ing, structure, or object that is included
in or eligible for inclusion in the National
Register.. The head of any such Federal
agency shall afford the Advisory Council
on Historic Preservation established un-
der sections 470i to 470v of this title a
reasonable opportunity to comment with
regard to such undertaking, -

A federal nndertaking is where a federal
agency has direct or indirect jurisdiction
over a project involving the expenditure of
federal funds, or the issuance of a federal
license. The only role the NCPC had in

this case was t) make a nonbinding recom-
mendation to the Mayor. See D.C.Code
§ 7-422. The Mayor is free to follow or
‘ignore the recommendation as he sees fit.
The NCPC neither approves the expendi
ture of federal funds, nor issues any feder-
a} license in connection with the street ¢clos-
ing. On its face, section 470f plainly is
inapplicable to the NCPC in the context of
the Eighth Street closing.

In its papers, the preservationists con-
cede that the “limited” language of section
470 does not support their argument. ~See
Preservationists Reply Memorandum at 21.
They rely instead on the purportedly broad-
er definition of undertaking in the regula-
tions, 36 C.F.R. § 800.2(c). .In 1930, when
Congress passed amendments to the
NHPA, a House Committee referred to the
regulatory definition as “acceptable.” See
HRep. No. 1457, 97th Cong., 2d Sess. 45
{1980), US.Code Cong. & AdminNews
1980, p. 6378. The preservationists con-
tend that Congress thereby endorsed a
broader application of the NHPA than it
originally intended.

This proposition—that a remark by a
House Cornmittee constitutes formal con-
gressicnal adoption of a new statutory defi-
pition—is dubious under any circumstane-
es. But in the present case it is utterly
preposterous. In 1980 the eptire Congress
amended the NHPA to include an explicit,
statutory definition of undertaking. This
definition states that, * ‘undertaking’
means any action as described in section
470f of this title.” Section 470w(7). Rath-
er than adopt any new definition of under-
taking, Congress explicitly reaffirmed the
original language of section 470f. The lan-
guage of that section—which the preserva-
tionists acknowledge does not support the
argument—is dispositive,

Furthermore, the regulatory definition of
undertaking only corroborates the conclu-
sion that the Eighth Street closing is no
federal undertaking. The lznguage of
§ 800.2(3) clearly requires a leve] of federal
involvement in local projects far deeper
than the NCPC’s modest role in the Eighth
Street closing. A local project only be-
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comes a federal undertaking when a feder-
al agency lends its “. .. approval, sanction,
assistance, or support....” Jd.- Examples
of such federal involvement . inchide
projects directly undertaken by the agency,
projects supported by federal loans or con-
tracts, projects licensed by the agency, or
projects proposed by the federal agency for
congressional funding “or authorization.
Id. The regulation requires the federal
agency be substantially involved in the lo-
cal project, either with its initiation, its
funding, or its authorization, before a local
project is transformed into a federal under-
taking.

Again, the NCPC’s only role in a street
closing in the District of Columbia is to
provide the Mayor with a nonbinding rec-
ommendation. This minimal participation
is insufficient to trigger the NHPA. The
NCPC is correct in its own assessment,
which it provided the Justice Department in
a litigation report:

. when the NCPC has a purely adviso-
ry role, as it does with review of street
and alley closings, it does not consider
the act an “‘undertaking” requiring com-
pliance with section 106 of the NHPA

NCPC Litigation Report, Techworld exhibit
17, at 4.

THE HEIGHT OF BUILDINGS ACT

The developers intend to build Techworld
to a height of 130 feet. The height of
buildings in the District of Columbia is
regulated by the relevant provision of the
Height of Buildings Act of 1910, ("HBA"),
which provides;

(a) No building shall be erected, al
tered, or raised in the District of Colum-
bia in any manner so as to exceed in
height above the sidewalk the width of
the sweet, avenue, or highway in its
front, increased by 20 feet; but where a
building or proposed building confronts a
public space or reservation formed at the
intersection of 2 or more streets, ave-
nues, or highways, the course of which is
not interrupted by said public space or
reservation, the limit of height of the
building shall be determined from the
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width of the widest -street, avenue or

highway.
D.C.Code § 5-405. The .federal govern-
ment and the preservationists argue that
the HBA limits the maximum height ‘of
Techworld to 110 feet. The developers, the
government, and the preservationists all
seek a declaration as to the maximum per-
missible height of ‘Techworld.

-[5] Two preliminary concerns must be
addressed before proceeding to the merits.
First, the Corporation Counsel argues for
the District government that this issue is
not yet ripe for resolution because the local
authorities have not yet issued a construe-
tion permit allowing Techworid to rise to
any specific height. But this case is ripe
because the developers have made plain
their intention of building Techworld to 130
feet, most recently in the complaint in this
action. The federal government and the
preservationists have made equally plain
their position that such a height is unlaw-
ful. Al parties request a determination,
and “there is a substantial controversy,
between parties of adverse legal interests,
of sufficient immediacy and reality.” Lake
Carriers’ Association ». MacMullen, 406
U.S. 498, 506, 92 S.Ct 1749, 1755, 32 L.Ed.
257 (1972), quoting Maryland Casualty
Co. v. Pactfic Coal & Oil Co., 312 US. 270,
213, 61 S.Ct. 510, 512, 85 L.Ed 826 (1941).

Second, the developers argue the en-
forcement provision of the D.C.Code § 5~
408 gives the D.C. Corporation Counsel ex-
elusive authority to bring suit to enforce
the HBA, and that therefore neither the
preservationists nor the federal govern-
ment have a right of action.

[6,7) The developers are correct that
there is no general private right of action
for the HBA, and therefore the preserva-
tionists’ claim must be dismissed. But the
federal government stands on a different
footing. It owns Mt Vernon Square, ad-
joining the Techworld site. The statute
indirectly authorizes a neighboring proper-
ty owner, such as the government, to bring
an action to enforce the HBA. See D.C.
Code §§ 5426, 5418(a). Furthermore, the
federal government has the general right
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to initiate suits to protect the interests and
property of the United States. . United
States v Jacinto Tin Co., 125 US. 273,
279, 8 S.Ct. 850, 853, 81 L.Ed. 747 (1888).
In this case, the government’s property
interest in Mt Vernon Square provides a
basis for it to bring an HBA claim.

[8] Even though the government may
bring an action in this case, Congress ex-
plicitly entrusted the Corporation Counsel
with primary responsibility for enforcing
the HBA. In addition, the Corporation
Counse! is the chief legal advisor for the
District, with authority to enforce the D.C,
Code. See D.C.Code § 1-361. Therefore,
opinions rendered by the Corporation Coun-
sel concerning the application of the HBA
are entitled to substantial deference, and
should only be overturned by this court if
they are plairly unreasonsble or contrary
to legislative intent Chevron, US.A .
National Resources Defense Council, 467
US. 837, 844, 104 S.Ct. 2778, 2782, 81
LEd2d 694 (1983); Williams v. Wash-
ington Metropolitan Transit Company,
472 F.2d 1258, 1264 (D.C.Cir.1972).

The Corporation Counsel has issued two
opinion letters in which it states the HBA
permits Techworld to be 130 feet high. It
also argues the same position before the
court in this case. It presents two distinct
justifications for its opinion. Because the
government has failed to show how either
of these justifications is unreasonable or
contrary to the legislative intent, this court
upholds the Corporation Counsel’s determi-
nation.

(a) The General Rule

The general rule of the HBA is that a
building may be built to a height equal to
‘the width of the street on which it fronts
plus 20 feet. In applying the HBA, the
Corporation Counsel may request a deter-
mination of the width of a fronting street,
from the Surveyor of the District of Colum-
bia. To determine this width, the Surveyor
either checks the recorded width, or if o
width has previously been recorded, he
makes an official determipation by refer-
ring to the King Plats of the City. See

Deposition of D.C. Surveyor Ralph B,
Sheaffer, US. exhibit 10, at 12-13. The
King Plats are the definitive First Survey

. of the District of Columbia; prepared ‘by.' .
Nicholas King in 1803, Id at 14. Kitg,a'+'.

contemporary of L'Enfant, was the ﬁ;at. .
sarveyor of the District. Id g

e,

When a fronting street forms part of.a' s e ~'.

public.traffic circle, square, or other public
space, the Surveyor determines its width
by measuring full across the entire public
space depicted on the plat Jd. at 35-36;
Opinion Letter of Deputy Corporation
Counsel, Qect. 1984, U.S. exhibit 3, at 2. He
has on several occasions deemed the offi-
cial width of such streets to be not less
than 110 feet, even where the width of the
street considered without the public space
is less. The Corporation Counsel has em-
ployed such determinations on several occs-
sions in approving building heights. See
id. at 2-3.

The Farragut Building on Farragut
Square is 130 feet high, and the new Army-
Navy Club will be 130 feet high, even
though the actual widths of the streets
they front on are less than 110 feet. The
Prudential Building on-McPherson Square
will reach a height of 130 feet, even though
it fronts on a street less than 110 feet wide.
In all these cases, the Surveyor determined
the widths of the fronting streets to be not
less than 110 feet, because of their loca-
tions on public spaces, and the Corporation
Counsel has relied on these determinations
in applying the HBA. See id; Sheaffer
deposition exhibits B, C, and D.

The Corporation Counse] applied this con-
sistent administrative practice to Tech-
world. Techworld fronts on the south side
of Mt. Yernon Square, a public space. Ac-
cordingly, the Corporation Counsel opined
that K Street fronting the Techworld site is
not less than 110 feet wide, 2 determination
consistent with the depiction of the Square

“on the King Plat The maximum allowable

height of Techworld is 110 feet plus 20
feet, or 130 feet. "84 Opinion Letter at 24,

That this interpretation reflects a con-
sistent, demonstrable administrative prac-
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tice, further adds to the weight of the
Corporation Counsel’s opinion. See Udall
2. Tellman, 380 US. 1, 17, 85 S.CL 792,
801, 13 L.Ed.2d 616 (1964). The pernitious
result of undoing this longstanding prac-
tice would be to expose at least three other
buildings in downtown Washington to HBA
claims.

The .government argues the Corporation
Counsel’s '84 opinion should be discounted
because it apparently was drafted by a law
firm retained by the Techworld developers.
This argument has no bearing on the opin-
ion's authoritative status. Once the Corpo-
ration Counsel signed and issued the '84
opinion, it became the official position 6f
the city, just as if this court signed a
proposed order submitted by the govern-
ment, that order drafted by the govern-
ment would become the official order of the
court.

More to the point, the governrment also
argues the Corporation Counsel’s opinion is
unreasonable becagse of its reliance on the
King Plats. The Plats wére drafted before
the existence of ‘*public reservations,”
which are areas appropriated by the Feder-

al government. Many public spaces depict- -

ed on the King Plats are now public reser-
vations, including Mt. Vernon Square. Be-
cause the Plats do not reflect the public
reservations, they cannot-be used to deter-
mine street widths of public spaces.

A public reservation, however, is only a
jurisdictional concept. As the D.C. Survey-
or stated:

U.S. reservations are merely pumbers

for inventory purposes, so the Park Ser-

vice can identify and mzake referegce to a

piece of ground that it has jurisdiction

over.
Sheaffer deposition at 15. The existence of
federal jurisdiction over an area depicted
on a plat does not disturb the accuracy of
the dimensions on the plat. The existence

of public reservations make no difference.

to the Surveyor's determinations of the dis-
tances and proportions reflected on the
plat.

The King Plats remain the definitive sur-
vey of the District of Columbia. The Sur-
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veyor i3 fully justified in using them to
determine street widths. Furthermore, the
Corporation Counsel need not go out with a
yardstick and measure the width of the
street himself. - He is fully justified in rely-
ing on the determination of the expert su~
veyor of the .District. The Corporation
Counsel’s opinion regarding the application
of the HBA to Techworld is consistent and
reasonable, and this covrt has no reason to
disturd it.

(b} The Public Reservation Ezception

In the '84 and '85 opinion letters, the
Corperation Counsel provided another justi-
fication for its determination that Tech-
world may rise to 130 feet. The HBA
provides an exception to the general rule,
which provides that when a building fronts
on a public space or reservation,

Formed at the intersection of two or

more streets, avenues or highways, the

course of which is not interrupted by said
public space or reservation, the hmit of
height of the building shall be deter-
mined from the width of the widest
street, avenue, or highway.
D.C.Code § 5-405. In the opinion of the
Corporation Counse], Techworld satisfies
this exception, because it fronts on Mt.
Vernon Square, a ; public reservation
formed by the convergence of several
streets.

Specifically, the Corporation Counsel
found that the course of K Street is unin-
terrupted. This is because K Street enters
the Square on one side, travels without a
break around the Square, and emerges
from the opposite side. See '84 Opinion
Letter at 2. Also, the “course” of K Street
is its directon or compass heading. K
Street enters and exits Mt. Vernon Square
on the same heading; it shows no displace-
ment of its axis, and so its course is unin-
terrupted. See '85 Opinion Letter at 2;
Black’s Low Dictionary, 424 (Rev. 4th ed.,
1969),

This analysis of the course of K Street is
consistent with that of the D.C. Surveyor.
He testified that the course of K Street, as
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well as the courses of Massachusetts Ave-
pue and New York Avenue, are uninter-
rupted, because there is no break in their
alignment going into and coming out:of the
Square. See Sheaffer deposition at 29-30.

K Street-converges with Seventh and
Ninth Streets, which also are uninterrupt-
ed. Therefore, the Corporation Counsel be-
lieves Mt. Vernon Square is a public reser-
vation, formed by the intersection of two or
more streets, the courses of which are not
interrupted by the Square. The Corpora-
tion Counsel used the public reservations
exception to calculate the maximum per-
missible height of Techworld. The width
of X Street at its widest point entering the
Square allows a height of 130 feet. See '85
Opinion Letter.at 2-3.

The government disagrees with this
analysis, and argues that the course of K
Street is interrupted -by -Mt. Vernon
Square, because traffic on K Street must
skirt around the Square in order to pass it.
That is, because K Street bends around Mt.
Vernon Square, the government argues its
course is interrupted, and that the public
reservations exception does not.apply.

Once again, -the government miscon-
ceives this court’s role in reviewing the
Corporation Counsel’s opinion. See Chev-
ron, U.S.A., 467 US. at 845, 104 S.Ct. at

2783. That opinion will only be overturned

if the government demonstrates it is plain-
ly unreasonable or contrary to legislative
intent. Instead of such argument, the
government merely offers.an alternative
interpretation of tbe HBA. . This court

finds the Corporation Counsel’s interpreta- .

tion "reasonable, and consistent “with the”

language of the HBA. "There is no basis on
which to overturn it
THE HISTORIC LANDMARK AND HIS-
TORIC DISTRICT PROTECTION ACT
[9) ..In their final claim, the preserva-
Honists argue that Techworld is subject to
the District of Columbia Historic Landmark
and Historic District Protection Act, D.C.
Code § 5-1001 et seq. ("HLHDPA™). The
HLHDPA provides, inter alia, that prior to
issuing permits to alter the exterior of a
historic landmark, the Mayor must refer

the permit application to the Historic Pres-
ervation Review Board for its comments.
Section 5-1005(b). " In their’ eomp]z.mf, “the
preservationists argued the ‘Mayor's is-
suance of an excavation penmt mﬂmnt
first seeking the Board’s comments was 3
violation of the HLHDPA. : In their papers,
however, they admit an excavation cannot
alter a vista, which is the purported land-
mark, and they restrain themselves to ar-

‘guing that the Mayor must refer all future

construction permits to the Board for their
nonbinding recommendation.

The HLHDPA -applies -to historie .Jand-
marks which it defines as sites listed in the
D.C..Inventory of Historic Sites. Section
5-1002(6). -That inventory lists hundreds
of entries, one of which is the “Eighth
Street Vista from Mt Vernon Square to
National Archives.”..See Inventory, Tech--
world exhibit 15. Because of this ﬁshng,
the presérvationists -argue :that™: the
HLHDPA applies to Techworld, which lies
on_Eighth Street south of Mt .Vernon
Square.

The listing upon which the preservation-
ists rely, however, ‘contains ‘an inscrutable
inaccuracy.  “Vista”_Tmeans view. See
Webster's New International’ Dictionary
2851 (2d ed. 1945). There simply is no view
down Eighth Street, from Mt Veinon
Square to the National Archives, as the
Inventory deseribes. The National Portxait
Gallery is on Eighth Street between these
two sites, and it eomplet.ely obscures the
view. One cannot possibly see the Ar
chives from Mt. Vernon Square, nor can
one see the Square from the Archives—the
Portrait Gallery is in thé way.~The Inven-
tory, therefore, describes a view that does

not exist It is impossible to know what is
meant by the listing.

The preservationists argue there is such
a thing as an “interrupted vista,” and that
the Inventory describes an interrupted vis-
ta running from Mt Vernon Square,
through the Portrait Gallery, and on to the
Archives. The evidence in the record, how-
ever, is sorely deficlent in demonstrating”
such an oxymoronic concept. The preser-
vationists point to a report by the Historic
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Preservation Review Board, which discuss-
es the arrangement of the buildings along
Eighth Street but which does not discuss
the concept of an interrupted vista. Pres-
ervationists exhibit 10, at 2-3. They also
refer to a hopelessly muddled passage by
an expert witness who testified before the
D.C. Zoning Commission; a passage which
explains nothing at all. Preservationists
exhibit 21,

The preservationists also argue that be-
cause the Eighth Street vista was included
in the Inventory by a panel of experts, they
must have known what they meant. But

this begs the guestion: by describing some- _

thing which does not exist, the court cannot
know what they meant. It is also trueé that
the Eighth Street vista listing was merely
one of hundreds, and the fact that it is s0
inserutable suggests the compilers-of the
Inventory were not always able to exercise
a constant degree of care.

Because the description in the Inventory
of the Eighth Street vista is so flawed that
it is impossible to kmow what is described,
the BLHEDPA does not apply to Techworld.

EQUAL EMPLOYMENT OPPORTUNI-
TY COMMISSION, Plaintiff,

v.

STATE OF MISSOUR], DEPARTMENT
OF SOCIAL SERVICES, DIVISION
OF AGING, Defendant

No. 86 MISC 77.

United States District Court,
ED. Missouri, E.D.

Aug. 29, 1986.

Equal Employment Opportunjty Com-
miasion petitioned for enforcement of two
subpoenaes duces tecum served on state
agency pursuant to charge filed by termi
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nated employee contending that state dis-
criminated against her on basis of race.
State moved to dismiss enforcement peti-
tion on ground -that court did not have
jurisdiction -to consider it The District
Court, Limbaungh, J., held that EEQC could
compel state to respond to subpoenaes duc-
es tecum, though only Attorney General
could bring diserimination action.

Motion dismissed; petition sustained.

1. Administrative Law and Procedure
=465
Civil Rights ¢34

Equal Employment Opportunity Com-
mission was entitled to compel state depart-
ment of social services to respond to sub-
poenaes duces tecum arising from Title VII
complaint made by terminated employee
alleging racial discrimination, in that perti-
nent provision of Natioral Labor Relations
Act allowed investigating agency to seek
information from *‘person,” term which, un-
like “employer” did not exclude state
governments. National Labor Relations
Act, §§ 1 et seq., 2(2), 11, as amended, 29
U.S.C.A. §§ 151 et seq., 152(2), 161; Civil
Rights Act of 1964, §§ 701 et seq., 710, as
amended, 42 US.CA. §§ 2000e et seq.,
2000e-9,

2. Administrative Law and Procedure
464

Civil Rights &34
Equal Employment Opportunity Com-
mission had authority to bring subpoena
enforcement action against state agency
pursuant to investigation made under Title
VII alleging racial discrimination in em-
ployment, though only Attorney General of
United States could actually file eivil com-
plaint in federal district court. Civil Rights
Act of 1964, § 706(e), as amended, 42 U.S.

C.A. § 2000e-5(f)1).

Robert Johnson, E.E.O.C., St. Louis, Mo.,
for plaintiff.
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FOR THE DISTRICT Of COLUMBIA CIRCUIT

No. 86-5630 September Term, 1936

C.A. No. 86-00252
Techworld Development Corporation, et al.

v.

D.C. Preservation League, et al.

Jnited States Courul Rpyve:

Committee of 100 on the Federal City, meemsmcw!culumbiaGircmt
Appellant ‘
FILED JUN 2 1987
And consolldated cases ' éEA_F'ISHER
GEOR! =

BEFORE: Walg, Chief Judge
Mikva and Buckley, Circuit Judges

ORDER

Upon consideration of appellants' motion to vacate judgment
and the opposition thereto, it is

ORDERED by the court that the appeals be dismissed. It is

PURTHER ORDBRED by the court that the motion to vacate
judgment be granted for the reasons set forth in the accompanying
memor andum. The judgment of the district court on appeal herein
is vacated and the case is remanded to the district court with
instructions to dismiss the cases as moot.

The Clerk is directed to withhold issuance of the mandate
herein until seven days after disposition of any timely petition
for rehearing. See D.C. Cir. Rule 14.

Per Curiam | 6;%__/-§/__:>6'0:f
l_-—.-—-h_—‘_“"—"'—n.
) . DIPATTMENT OF
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Nos. 86-5630, B86-5631, 86-5632, 86-5633 ~ Techworld Development

Corp., et al. v, D.C. Preservation League, et al.

MEMORANDUM

In 1984, Techworld Development Corp. (Pechworld) and other
real estate developers filed an application with the District of
Columbia (District) to close Eighth Street, NW, to allow
development of the Techworld project - a proposed International
Trade Center for high technology and information industries.
Despite opposition from various groups, including the Committee
of 100 On The Pederal City (Committee) and the D.C. Preservation
League (DCPL), the City Council voted to close the street and
transfer title to the developers. As required by the District of
Columbia Self-Government and Governmental Reorganization act,
D.C. Code § 1-211 et seg., the Eighth Street Closipg Acts, D.C.
Act No. 5-206 and D.C. Law No. 5-148, were forwarded to both
houses of Congress for a mandatory 30-day review period.
Congress did not exercise its veto and the Acts became law,

Three actions were filed in the district court: (1) the
Committee and DCPL filed suit for declaratory and injunctive

relief seeking, inter alia, a determination that the Height of

Buildings Act, D.C. Code § 5-405(a), limits the height of the
Techworld project, the D.C. Council lacks authority to transfer
title to Eighth Street from the United States to the Techworld
parties, and any delegation of authority to dispose of federal
ptoperty, such as Eighth Street, to elected D.C. officials
violates the Appointments Clause of Article 11, §2, of the

Constltution; (2) Techworld filed an action seeking a declaration
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as to the legality of the project; and (3) the United States
filed an action seeking a judgment (a) quieting title to Eighth
Street in the United States on the ground that under the Home
Rule Act the D.C. City Council lacked authority to vest title to
the street in private parties and (b) declaring that the planned
height of the Techworld project violates the Height of Buildings
Act,

Oon August 5, 1986, the district court entered judgment
adverse to all the claims of the United States and the
Committee. Specifically, the district court held that the D.cC.
Law transferring title to Techworld did not violate the Self-
Government Act and that authority to close and convey streets is
among the powers granted the Council by Congress. The court also
held that delegation of congressional authority over street
closings to the District's legislature does not violate the
Appointments Clause of the Constitution. Finally,.the court held
that the District had correctly interpreted and enforced the
Beight of Buildings Act.l

On October 30, 1986, the President signed the Continuing
Appropriations Act for Fiscal Year 1987, Public Law 99-591, which
contained a provision "reaffirm{ing]" the City Council’'s power to

close and convey Eighth Street. See 132 Cong. Rec. H10656 ({(daily

1. The district court also held that: the Eighth Street Closing
Acts contained no implied covenant that Techworld must be
developed as a Planned Unit Development; the National Historic

Preservation Act, 16 U.S.C. § 470, does not apply to the Eighth
Street Closing; and that Techworld is not subject to the Historic

Landmark and Historic Oistri:ct Protection Act, D.C. Code § 5~
1007.
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ed., Oct. 15, 1986). On November 7, 1986, the United States and
the Committee executed a settlement agreement with Techworld to
which the District is not a party. 1In the agreement, Techworld,
the United States, and the Committee agreed to compromise and
settle all claims against each other.

As a result of the congressional action and the ensuing
settlement agreement, appellants now move this court to vacate
the district court judgment. Appellants argue that these cases
are now moot due to the enactment of the congressional
legislation and the settlement agreement. We agree.

In United States v. Munsingwear, Inc., 340 U.S. 36 (1950),

the Supreme Court stated:

The established practice of the Court in . dealing with
a ¢ivil case from a court in the federal system which
has become moot while on its way here or pending our
decision on the merits ig to reverse or vacate the
judgment below and remand with a direction to dismiss.
That was said in Duke Power Co. v. Greenwood County,
299 U.S. 259, 267, to be "the duty of the appellate
court.” That procedure clears the path for future
relitigation of the issues between the parties and
eliminates a judgment, review of which was prevented
through happenstance.

340 U.S. at 39-40. This court has generally followed that

rule. See, e.g., Aviation Enterprises, Inc. v. Orr, 716 F.2d

1403, 1407-08 (D.C. Cir. 1983); Douglas v. Donovan, 704 F.2d

1276, 1280 (pD.C. Cir, 1983).

The District relies on one recent case in this circuit,

Center for Science in the Public Interest v. Regan, 727 F.2d

1161, 1165 (D.C. Cir, 1984), to argue that where a district court
decision becomes moot "not by ‘'happenstance' but by the

deliberate action of the losing party before the district court,”
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this court should refuse to vacate the decision. Center for
Science involved the recission by the Department of the Treasury
of requirements for alcoholic beverage labeling. The district
court found the recission invalid, and ordered the Department to
set a new effective date for the labeling requirement. The
Department appealed only from the "effective date” portion of the
order; however, several industry group intervenors appealed the
substance of the decision. Pending appeal, the Department
adopted new superseding rules, and the appeal became moot. This
court dismissed the appeal, and vacated that portion of the order
setting the "effective date.®™ This court, however, refused to
vacate the substantive portion of the order (which the Department
had not appealed), finding that appellate review was prevented
"by the deliberate action of the losing party before the district
court, the Treasury." Id. at 1165.

Center for Science does not contrcl the instant case. In

Center for Science, the only reason for the Treasury's adoption

of new superseding rules was the adverse district court

decision. Center for Science involved a deliberate, unilateral

action by an agency to supersede its own rules in order to moot
the case. In the instant case, however, an independent
intervening congressional act reaffirmed the District's transfer
of title which undoubtedly formed the impetus for appellants’
desire to settle with all parties (except the District). It is
clear that the congressional act caused the partieg to settle

which in turn mooted the action. Therefore, Center for Science

is not persuasive precedent for departing from the Munsingwear
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doctrine in this case.

The absence of a concrete title dispute over particular
property would make any decision by this court on the home rule
and appointments clause issues merely an advisory opinion.
Consequently, because these cases have become moot, we are forced

by the prescription of Munsingwear to dismiss the appeals, vacate

the judgment below and remand with directions to dismiss the

cases as moot. See United States v. Munsingwear Inc., 340 U,S.

38 (1950).
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UNITED STATES DISTRICT COURT

FOR. THE DISTRICT OF COLUMBIA FILED

SEP 21987

CLERK, U.S. DISTRICT COU"~
NISTRICT OF COLUMR!-

TECHWORLD DEVELOPMENT
CORPORATION, et al.,

Plaintiff,

C.A. No. 86-0252 #o-/-t/- 2003
and consolidated cases
C.A. No. B6-0266 G- ~/r397 7 v—

C.A. No. 86—0837-9‘0.1.5,;467/

Ve

e VS sg PP €1 g9 e

D.C. PRESERVATION LEAGUE,
et aloy

Defendants.

ORDER

08100

This court, in accordance with the order of the United

States Court of Appeals for the District of' Columbia Circuit

filed June 2, 1987, hereby

ORDERS that these cases be dismissed as moot,

JU0 HOIIYIILI TV H#aNIg

Fw S d35 I8

WILLIAM B. BRYANT
SENIOR UNITED STATE nlsmﬁcmﬁmms

SeptemberjzzL, 1987
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INEREx Supplementak opinlon concerning the: permissible: hetght
of buildings in. the: Columbla Plaza Project Area.. {CCCr
79%.E - Columbia: Plaza)

COMMISSIONERS QF TEEZ DISTRICT. OF COLUMBIA.
Centiemens

Inamopinion dated Decamber 2{, 1881, concerning three:
quastions: ralsed by Coleonel Thomas X. Fullerton, Asgistanbic
the: Enginesr Commissiconer, I expressed the view thai the Zoning
Commission cf the Diztrict of Coiumbia is withouti autherity io
dznominate: 2 stiset as & "business sireet"” within the. msaning
of the- second paragraph of section S of the Act epproved juns 1.
19107 (36 Stat. 452), as amended: {sec. 5405, D. C. Code,
1961 ed.), and thatthe use of the terar “business sirest or
avenue'™ in that prevision of law has reference to. & "business
street denominated as such by the: Commissioners under the
authority of the: Act of July L, 1828, as amended (secs. 7-1205
and: 8-108,. Dt C. Code,. 1861 ed.). I stated inthat opinfomn
that,. i view of this, the Zoning Commission iz without anthority
toadopt section 753111 of the Zoning Regulations of the Distmict
of Columbia, reading 2s followsy

"7S1I.1. For the purpose of administering
these:requiaticns that portion of the Actreferred
tor i Section 7510 designating certain strests
as: 'husiness srreets’, Lo interpreted to mean
those sides and pertions of any steet loccated
i a Specisl Purpose, Ccmmercial, or Induairial
District.™ (italics omitted)



1 have considered furzher the problem of reconciling the
Zoning Act of juns 20, iS38 {secs. 5-41Z threugh 5-428, D. C.
Coda, 1961 ed.) with the provisions of the Act of Juns 1, 1210
(c=cs. 5-401 through 5-409, D. C. Gode, 1961 ed.), rsguiating
the height of buildings, and the last proviso in section 2 of ths
Act of July 1, 1898, as amended {aezs. 7-1205 and 3-108, D. C.
Code, 1261 ad.}, insofar as the provisions of these Acts relate
to the denominaiion cf "business sivesisz”, As a result of this
consideration, I am of iha view tha:i the apnlicable provisicns
of these threz Acts can be consiruad so 28 to retain in the Com-
missioners the authority to denominate "business strests® for
the purpose of alliowing the use of public spaca thereon ict
business purposes, while at thae same tlme allowing the Zoning
Commission c consider siraets locared in 8 Special FPurpose,
Commercial, or Industrial Dicirict 28 "business sests or
avenues"” for the purpose of determining svhether buildings
located on such siresets or avenues may be bulll to a maximum
height of 130 feet.

The Act of June 1, 1310, zugza, in the firsi throe para-
graphs of section 5, makes tha following distincdons:

"No building shall be erected, aliersd, or
raised in the Disixict of Columbia in any manner
80 a8 to exceed in height asbove the sidewslk
the width of the street, avanue or highway in
ite front, increassd by twenty fset; . . .

"No bullding shall be erecied, alisred, or
raised in any manner as to exuceed the height of
130 feet 0on a business sireet or avenue as the
same {5 now or hersaiter may b2 lawfully dasig-
nated, . . »

"On a residence street, avenue, or high-
way no bullding shall be erscted. aliered, or
raised in any manner 20 85 {0 D over npinsty
feet in height at the highsst part of the rock
or parapet, . . ."



It should be noted from the foregoing that Congress, by the 2ct

of June 1, 1910, classified the streets of the District of Ceolumbia
as "residence street(z)® and "business strest(s)®. Furthsar, ths
efiect of the first three paragraphs cf section 5 of the Act of

jupe 1, 1910, is that on sirssets other than residence sireets
buildings may rise to a maximum height of 130 icet, excapt as
such height may be reduced by the application of the first nara-
graph of such section, fixing the maximum height of a bullkding

at the width of the strest plus twenty fest.

With the enactment of the Act of March 1, 1220 {41 Stat,
500), establishing @ zoning system for the Disirict of Columbia,
the methed of ceonirelling the height of buildings ceonstructed in
the District was changed. The Zoning Commissicn, creaised by
the first section cf such Act, was required by sscticn 2 of the
Act tQ ==

¥, . . divide the District of Columbia intc cer-
tain districts, to be known, respsctively, as
height, ar=2a, and usg districis, and . . . 2cdopt
regulations specifying the height and amea of
bulldings thersaiter to be erected cor aifsred
therein, . . ."

By the fellowing proviso this secticn of the Act of Ms?.rch 1., 1820,
limited the authority of th=2 Zoning Commission in establishing the
height of bulldings:

. . «» Provided further, That the permissible
helght cf cuildings in any disivict shall noi
axceed the maxdmum helght of buildings now
authorized upcn any street in any part of that
district by the Act of Congress approvead

June 1, 1810, and amendmzents thereto, rag—
ulating the neight of bulldings in the District
cf Columbia. . ."

I am of tho opinlon, thercfore, that the Zoning Act of Masch 1,
1920, and particularly the language I have set forth above, was
intended by tha Congress to authorize the Zening Commission,



created by that Act, Lo consider as a "businsss street or avenue”
any street or avenue located in a disitrict zened othor than resi-
dential. 1 am impelled to this belicf by reason of the fact 2hat
Congress may be presumad (o have racognized the distincticn it
had mede in section 5 of the Act of Tune 1, 19190, zupra, as
between a “"residence street” and a "business strest”. Thus,
when in section 2 of the Act cf iMarch 1, 1220, sunra, the
Congress referred to "any sizeet in any part of f2at district” it
reccgnized that the Zoning Commission would be dealing with
scme districts which contained “residence stresis” and other
districts which containzd "businssa sireets”.

And while the language ¢f gection 6 of the Zoning Act of
June 20, 1238 {which supsrsedes all but the first secticn of the
Zoning Act of March 1, 1920) varies to a dagres rom the language
set forth in the above-quoted proviso of section 2 of the Act of
March 1, 1929, by its use of the phrase "in any part of the Dig-
trict of Columbia™ in lisu cf "in any part of that district”,
nevertheless I am of the view that the siight change in the
languags of such seciicn & of the Act of Iune 20, 18328, do=zs
not alter the situaticn.

Accordingly, I am of the cpinion that whenever the Zoning
Commission, acting under the suthority of the Act of june 20, 1338,
as amended, zones any area of the Disizict of Columbia for a use
other than a residential use, all of the streets within such arsa
become "business streets” within the meaning of section 5 of the
Act approved June 1, 1910, supra. Tais is not to say that the
Zoning Commission has, by its actlon, dencminaied such sireets
as business sireets within the m2aning of the Act of Juiy 1. 1893,
as amended, supia, so as to permit the ese cof public space on
such sireets for business purpeses. [ am of the view that under
existing law conly the Commissionsra can lawfully denominate a
street or portion of a strect as @ "business atrest" on which use
may be made of tha publlc spacs for business purnozes., Naver-
theless, inscifar as determining the masdmum permissible height
of buildings 15 concernad, I am cf the view that when thse Zoaing
Commission zones an area as residentizal, on the ons hand, and
as special purpose, commercial, cr ladustricl, on the other hand,




in the first case those provizions of seclicn § of the Act of Tuns 1,
1910, relating to a "residence sircet® will 2pply in datzrminin
the permissible heloht of buiidings on such smecis, and in ks
second case, those provicions of section 3 of the Act of junc 1,
1310 relating to the heigit of Suildings oa 2 “busin2ss strsot”

will apply.

As noted earller, section 7511.1 of the Zoning Reguiations
of the District of Columbia, under the caption "Streats Deancminaiad
Businzss Strests” states that --

"For the purpese of adminisiaring thesa
regulaticns that portion of the Act sefesred 2
in Secticn 7510 designating certain sirzetls
as 'business streets’®, iz interpreted io m=an
those sides and porticns of any sizeet lgcated
in a Special Purpese, Commercial, or Induairial
District. "

I am cf the view,. however, that the foregeing languaga is ndt an
apt statement of the situaniticn. In my opinica a beiizsr siaisment
i3 the following:

(2

"Saction 7811 - Bustiness Slrsets

n7511.1. Each sizect or portion of strae
within a Speclal Purpose, Commorcial, or in-
dustrial District 13 a ‘businsss sirest’ within
the meaniag of gsection 5 of the Act refzrred 0
in section 7510, for the purpose of detsrmin-
ing the maximum helght of any bullding which
may bs constiructed on progerty abutiing such
atreet or portlon of street.®

In conclusicn, I am of the view that while only the Com-
missicners have authority to denominate a sieet or portion of
street as @ "businoss street” for the purpose of allowing the use
for business purposes of sidewalk space on any s8irost ¢F pertion
of stxest, the Zening Commissicn has autherizy under the Act of
June 20, 1933, to provide by regulaticn that any sircel or posticn
of street lecated in a speciel purposs, commercizi, of {ndustrial



uza district s a businsss streat within the mezning of sectien 5
of the Act of June 1, 1210, guora, {or the purposs of determining
the maximum height of bulldings bullt cn any such strest or por—
tion of siveet.

Respectivlly submitted,

/s/ Chester H. Gray

CHESTER H. GRAY
Coerporaticn Counsel, D. C.

2-27-62
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703 THE COMMISSTIORERS

IR EX: Whether penthouses msy be cétnstructed above the hedght
1ixits established by the Act of Comgress approved Jwme
1, 1910, regulating the height of tmildings, feor pure
poses othar than to cover elesvator shafis; and whather
the presemnce of an coperating engineer in such pent-
houses constitvtes Thuman cocupamcy® within the meane
ing of such Act.

There have bean referred to thia office for an opiniocn certain
questicons which have been raised by the Chief Pnginesr of the Department
of Imspestiem, relating to the permiasible uwse of peathouses constructed
ebove the height limits establizhed by section 5 of the Aot of Congress
approved Jeme 1, 1910 (36 Stat. 152, as amended; sec. 5-4405, D. C. Codes,
1951 ed.)e These questiens may be expressed briefly as follows:

le May the Act of Jume 1, 1910, permitting the constructiom of
*penthouses over elevatar shafis® to0 a greater height than
exy limit set by the Act, be construved toc permit the coa~
struction of penthousea for the purpose of houaing air-
conditiening equipment, heating equipment, and perhaps other
kKrds of equipment which ordinarily might be located within
a building?

2. Does the phrsse "human ocCupancy®™ as used in the Act of
Jume 1, 1910, in coanectien with the constructien or use
of penthouses, preclede the presencs of sm cperating enginser
in penthouses comtaining air-corditioning or bhesating equip-
ment, imcluding boilers?

The saswers to the foregoing questiions depend wpom am interpretatioca
of the 1mdt parzgraph of Sectian 5 of the Act of June 1, 1910, the per-
timent part of which reeds a8 fellowag

wSpires, towers, doe=es, minarets, pinmacles, pemt
houses ovsr elevator shafts, ventilation shafis, chimneys,
emokestacks, and fire sprimkler tamks mxy be srected t0 &
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greater height than any limit prescribed in the Act

when end as the ssme may be approved by the Commissicners
of the District of Columbia: Provlided, however, That such
structures when above such 1i=it of height shall be fire-
preoof, and mo floor or compartment thereof shall be con-
structed or used for human occupsncy above the top story
of the bullding upon which such structures are placed:

And provided, That pent houses, ventilation shafts, and
$5nle 55aTT be set back from the erterior walls distancea

equal to thelr respective heights asbove the adjacent roof:
' EE XN

In connection with the first of the above questions, however, it is
also neecessary, in construing the statute, to consider any long-standing
edministrative interpretations of the statute with respect to the con-
struction of penthouses for other uses than "over elevator shafts®,
inasmuch ag the "leng~comtinued contemporanecus and practical inter-
pretation of a statute by the executlve officers cherged with its
administretion # # # # % constitutes an invalusble ald in determdning
the meaning of a doubtful statute.® Sutherlard, Statutory Construnctien,
sec. 5103, It might be sald that the phrase ®"penthouses over alevator
ghafts® is plain and unambiguvous, permitting the construction of pent-
housee only over slevater shafts, and that therefore there is not nesd
for admdnistrative comstructiom of this phrase, But it may hardly be
gaid that Congress, by the use of thls phrssé, intended, for example,
to prohibit the construction of penthouses over stairwsys lezding to
the roof of a building, as is commonly the practice in the construction
of buildings, eand as was the practice at the time the Act of Jume 1, 1910
was enacted, sccording to persons im the Depariment of Inspectien having
knowledge of the construction practices =zt ithbat time,

It would appear, thearefore, that the phrase "pemt.houses over
elevator shafts®, rathor than bedng plain and unsmbiguovs, has required
interpretation by the officials of the Pistrict of Colwmbia charged with
the sdministration of the statute contaiming the phrase. The Director
el Inspecidon over the years has intsrpraeted the statuts a3 permitting
the constructicn over the height lixit of penthouses to provide shelter
for air-conditioning equipment sveh as watar towers, evaporative con-
densers, and air-conditioning fans. The question now arfises, however,
ir the light of echanged ceoastruction prectices, whether ths Directors
irterpretatica of the statute miy extand to permitting the comstructiom
of penthouses to shelter heating equipment including boilers. Much of
the zir-ecopditioning axd heating ecuiprent in use today requires the
services of operatding engineers, and the presénce of operaling engineers
in peathouses constructed sbove the perrissible height 1imit also in-
velves an interproteation of thes msening of the phrase “hman cccupancy®,
&3 used in the Act of Jume 1, 1510,

In carnection vitk the ccinzidezrzticn of both of the guestions dis-
crzsed in this &zdndon, 4t is of interest to consider the intent of ks
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Congress in enscting the Act of June 1, 1910. Strengely emough, al-
though it is commonly believed that the purpose of the Act was to pre-
serve the skyline of the city ard to prevent the overshadowing of the
Capitol by excessively tall buildings, it would nol appear that the
Congrees, at the time it wes considering the bill that later becams

the Act of Jume 1, 1910, had such a purpose in mind. Rather, &ccording
to & statement by one of the sponsors &f the bill during debats in the
House of Representatives, the principal concern of the Congress involved
the lack of fireproofing on the "upper or mansard stories® of buildings
then constructed, and the sponsor stated ®thig act is for the purpose of
requiring that buildings of a cexrtain height shall be of firepreof material
throughout.® Congressional Record, Vol. k5, pe 4535.

Another consideration of the Congress during its debate om what
later became the Act of June 1, 1910, would sppear to relate to matters
of light and ventilation, as the following exchange dnring the dsbats
snuld indicate:

"MR, CAMPBELL (a sponsor of the bill) The buildings on
Pennsylvania avenue would be limited to the height pro-
vided for in this bill (160 feet).

"MR, SIMS. Now, why should they be permitted to be, zay 30
feet higher on Pemmslyvania avenue thsn any other business
street or otherwise in the city?

"MR. CAMPBELL. It is the widest street in the ciﬁy.
"MR. SIMS. Is not New York avenmue fully as wide?
"MR, CAMPBELl. Noj Penpslyvenias Avemue is the wider,

*MR, SIMS, I8 it the cbject snd purpose of regulating the
height of buildings in the District of Colurbia that the
height of buildings should be regulated on each street in
reference to the width of that particular street?

“MR, CAMPBELL, We are far below the limit of height that
could be provided for on Pemnsylvania Avenue when wa pro-
vide for 160 feet." (Conge Record, Vol. L5, pe 6799;
perenthetical notations added)

Accordingly, it would seem that the last paragraph of secticn 5 of
the sct of June 1, 1910, should be construed in the light of the intent
of the Congress in enacting the Act; i.e., in terms of fireproofing and
of light snd ventilation,

o this besie, therefors, it would appear that ths blst Camgress,
inscfar as penthouses were involved, umrs nol conterned eo mwsh wilh ithe
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use to which such penthouses would be put as with the fireproofing of
such penthouses, and it would seem there was no objection on the part
of Congress to the construction of fireproof penthouses above the height
limit, just so such penthouses were (1) set back from the exterior walls,

sepparently for reasons of light and ventilstion, and (2) were not con-
structed or used for human occupancy.

The term "human occupancy™ moreover, perhaps should be construed in
the 1light of the intent of the Congress in emacting the Act. The Con-
gress, in specifically recognizing the necessity for elevator machinery
above the height 1imit, obviously did not intend that no elevator mach-
inery repairman could enter the penthouse over sush mashinery for the

purpose of repairing it. Yet in one sense this is “bwian occupancy® of
such a penthouss,

The term ®“occupancy" means, to quote Webster's New International
Dictionary, 2nd Edition, the "act of taking or holding possessionn,
An roccupani®, to quote the same authority, is "one who occupies or takes
poasession; one who has the actual use or possesgion of a thing"; “occupy®
means "to take or enter uwpon possession of; to hold possession of, %o hold
or keep for use; to udem; while foccupation” means "actual possession or
control®, I am of the view, tharefore, that the prohibition of "human
occupancy", in the last paragraph of section 5 of the Act of June 1, 1910
was intended by the Congresa to prevent the use of enclosed space above
the height 1imit for residential, office or business purposes, either by
the owner of & building or by any tensnt holding undsr him, but was not
intended to preclude the use of such space in connection with the maine
tenance of such building and the operation of its utilities, ] am of the
view, therefare, that the last parasgraph of section 5 of the Act of June 1,
1910, does not prohibit the presence of building maintenance persomnel in
fireproof structures constructed above the permissible height limit,

In summation, I caused a study to be made of the Act approved
June 1, 1910, and the legislative history of such Act, wkth particular
reference to the last paragraph of section 5 of such Act, as a result of
which I have concluded that the phrase in such paragraph, "penthouses
over elevator shafts®, may be construed to include penthouses over staire
ways leading to the roof and penthouses over other utdlities necessary in
connection with the operation of a building, but not to include penthouses
to be used for residential, office or busineas pwrposes, Further, I have
concluded that the term "human occupsncy™ &s it is used in such paragraph
should be construed to preclude the constructiom or use of penthouses for
residential, office or business purposes, but not to preclude the presence
in such penthouses of building maintenance personnel charged with the
coperation and maintensnce of the kuilding's utilities,

Tthe mezmorandum of the Chief Engineer of the Department of Inspection
algo refers to paragraph nusbsred 1 of Ssction XITII of the Zoning Regula-
tions of the District of Columbdbis, as smended, which reads ss follows:
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#]l., fThe proviszions of the Act of June 1, 1910, as to
spires, tovers, domes pinnacles (sic), penthouses over
elevator shafts, ventilation shafts, chimneys, smoke stacks,
and fire-sprinkler tanks shall continue in full force and
effect, except that on bulldings herafier erected the Com-
misgioners of the District of Coluzbia shall not gpprove the
cons truction of fire-sprinkler tanks, water tewers, or bhous-
ing for ailr conditicning to & height in exress of 130 feet
measured from the lavel of the curd cppesite the middls of
the front of the bullding. Fire sprinkler tanks, water
towers, or housing for air conditioning equipaent may be
erected or enlarged on bulldingas exiating prior to Decamber
1, 19k} as provided under Section XXIII of these regulations,.
(u amended Dec, 1’ ].9“[ and Febo 25’ 19&80)’

This regulation of the Zoning Commission, as has been peinted out in
the memorandum of the Chiel Engineer of the Department of Inspection, would
appear to have a double effect, First, it irposes a limitation on the Act
of June 1, 1910, stmce it prohibita the constiruction of fire-sprinkler
tanks and water towers above 130 feet, although the June 1, 1910, Act
specifically permits fire-sprinkler tanks above the 130-foot height limit,
end By be construed to permit water towers above that limit. But more
important, the regulation would sppear to delimit the Act of Jwme 1, 1910,
by impliedly authoriszing the construction of housing for air conditioning
equipment above any height limit established by the June 1, 1910, 2ct,
with the exception of the 130-foot height 1limit, It would appear, there-
fore, that the Zoaing Commissien, like the Direstor of Inspections, hsas
conatyrued the phrase "penthouses over elevator shafts" to permit the
construction of housing for alreconditioning equipment above all hLeight
1imits except the 130-foot helght limit,

The Zoning Regulations of the District of Columbia, &8 smended, hzave
been premulgated by the Zoming Commission of the District of Columbia
under the asuthority contained in the Act epproved June 20, 1938 (52 Stat.
797, a8 amended; Title 5, sections Ij33 through 428, D. C. Code, 1951 ed.).
Among other things, such Act empowers the Zoning Commission to regulats -
the height of buildings, except the permissible height of my building
shall not excead the maximum height of buildings authorigzed by the Act
of June 1, 1910, supra. Further, secticn 12 of the Act of June 20, 1938
(Section 5-42L, D, %. Coda, 1951 ed.) provides:

"Sec, 12, Wherever the regulations made under the authority
of this Act require a greater width or sige of yards, courts, or
other copen Bpaces, or require a lower bheight of bulldings or
w2aller number of stories, or require a greater pereentage of
lot to be left unoccupied, or impose other higher standards thasa
are required in or vndsr any other stetuls or mumicipal regulations,
the regulsticns =2ds wdsr suthority of this Aet shall govern, # # 5,1
Tnderssering swpplisd) i o
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Accordingly, I am of the opinion that although the Act of Jume 1,
1910, may be construed to permit the camstruction, sbove the maximm
height limite established by such Act, of penthouses sheltering building
utilities, providing such penthouses meet the other requirements of such
Act, neverthaless paragraph 1 of Section XIII of the Zoning Regulations
of the District of Columbia has the effect of prohibiting the constructien
of such penthouses sbove the 130 foot hedght limit, although impliedly
permitting the construction of peathouses for air conditioning equipment
gbove the lower helght limits established by the June 1, 1910, Act.

The Chief Engineer of the Department of Inspection concludes his
memorandum of Jue 16, 1953, with the following paragraphs;

"It 18 apparent that a situstion difficuli both for this
office and for the architects, omers, and mechanicel engineers
will continue to exist until both the Act of 1910 and the Zon-

ing Regulations are clarified and a consistent and equitable
policy established for both,

nT{ seems to me that the intent and limitation of the
Act of 1910 should be established by Commissioners directive,
and that thereafter the Zoning Regulations be clarified in
order to be consistent with such directive,

"It is recommended that such directive clearly establish
what equipment may be in a 'penthouse' above the height limit
as established by the Act of 1910, that there be a limiting
zige to such pent-house based on a percentage of roof ares,
and that the Zoning Commiszion establish regulations con-
sistent therewith, also for such pent-houses as exceed the
goning height linita bub are not above the limits established
by the Act of June 1, 1910,%

Inasnuch 88 in my view, the Act of June 1, 1910, may be construed to
permit the comstruction, above the various height limits established by
such Act, of penthouses to house utilitiea necessary in the cperation of
buildings, and to permit the presence in such penthouses of perscmnel re-
quired to operate such utilities, the only action required of the Com~
miszsioners with respect to establishing "“the intent and limitation of
the Act of 1910" would be to direct thelr Secretary to forward a copy
of this opinien %o the Director of Inspection for his information and
g'u:l.dance.

But as hes been pointsed out earliexr, the comstructien of the pct of
June 1, 1910, is not all that is required to furnish the ®clarificatica®
rescazended by the Chief Engineer, Since the Zomirng regulatioms prohibit
the construction of fire-sprinkler tanks, wmier towers, or bousing, for
asir-condi tisning equipment abeve 130 feot, suvch regulations effsctively
eateblisk, for all buildings, an extre=e haight of 130 feet, not ine
eleding epires, domes, pimmacles, penthouses over dlevater shuofis,
veatilation shafts, chiizmeys, and ezokestacks,



RECGMMENDATIONS

1, That although the Act of June 1, 1910, regulating the height
of buildings, may be construed to permit the constructiem, above the
various height limits established by such Act, of penthouses to shelter
building utilities of all kinds, and to permit the presence in such
penthouses of building maintenance perscunel, paragraph 1 of section XITII
of the Zoning Regulations prohibitez the construction above a height of
130 feet of fire-sprinkler tanks, water towers, and penthouses for air
conditioning equipment,

2, Thét should the Commissioners desire to authorize the Director
of Inspection to spprove plans for the construction, above the maximm
height limits established by the/ Act cof June 1, 1910, of penthouses to
shelter building utilities, it would appear necessary that there first

be a change in the Zoning Regulations of the District of Columbia, which
are controlling.

3. That the Commissioners forward & copy of this opinion to (1) the
Director of Inspection, D. C., and (2) the D. C. Bullding Code Advisory
Cormri ttee, for appropriate recommendation relating to the desirabllity
of amending the Zoning Regulations of the District of Columbia so as to
clarify the present uncertalnty rezarding the construction, above certain
height 1imits, of penthouses to shelter building utilities,

/8/ VERNON E. WEST,
Corporation Counsel, D. C,

RFK:hs
7/2L/53



GOVERNMENT OF THE DISTRICT OF COLUMBIA
ENGINEER DEPARTMENT
DEPARTMENT OF INSPECTION
WABHINGTON 4. D. C.

ADDRESS REPLY TO
DIRECTOR or INSPECTION

May 13, 1953.

To Whom It May Concerns

Re: Housing for air conditioning equipment
above 130 foot level,

Prior to December 1, 194L, fire-sprinkler tanks, water
towers and air conditioning equipment were permitted above
height 1imits of buildings as established by the Zoning Regu-
lations and the Act of June 1, 1910, whichever was the more
restrictive,

On November 15, 19LL, a public hearing was held by the
Zoring Commission to consider amendments regarding the location
of air conditioning equipment above the 130 foot height limit,
The Commission evidently felt that air conditioning equipment
was unsigntly, and where fans were used they created a noise
nuisance, The upshot was that the following amendment in part
was promulgated: w# # # % the Commissioners of the
District of Columbia shall not approve the construction of fire-
sprirkler tarks, water towers, or housing for air conditioning
equiprent to a height in excess of 130 feet measured from the level of
the curb opposite the middle of the front of the building, # # "

The erection of ventilating shafts permitted by the Act of
June 1, 1910 was not included in the above mentioned prohibitions,
However, I am of the opinion that the installation of fans is not
permitted,

The American Society of Heating and Ventilating Engineers
defines "Alr Conditioning: The simultaneous cofitrol of all, or at
least the first three, of those factars affecting both the physical
and chemical conditions of the atmosphere within any structure,
These factors include temnrerature, humidity, motion, distribution,
dust, bacteria, odors and toxic gases, most of which affect in
greater or lesser degree human health or &omfort," and ®Ventilation:
The process of supplying or removing air, by nature or mechanical
means, to or from any space,"

For purposes of administration, air conditioning and forced
ventilation should be considered as synomnymous,

;7?/;4//‘1’.//.‘24%
ROBERT H, DAVIS,
Tirector of Inspection, D. C,
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July 15, 1958
REPORT OF THC ZONTHG ADVISORY COWICTL
O IROPOSED AENDIENTS TO THe ZOULHG
i L TICh?:
JULY 16, 1958, HEARDIG
"3201.26 An elevator or stairway penthouse may be erected to a heizht
in excess of that authorized in the district in which located, provided
such penthouse is set back from all 16t Xnes of the structure upon

which located a distance equal to0 its height above the roof of the
structure.

"4201.22 An elevatar or stairway penthouse may be erected to a height
in excess of that authorized in the SP District provided such penthouse
is set back from all 1ot lines of the building or other structure
upon which located a distance equal to its height above the roof of the
building or structure.”

"5201.,23 An elevator or stzirway penthouse may be erected to a height
in excess of thoat authorized in the district in vhich located, provided
such penthouse is set back from all ot lines of the building or
other structure uvpon which located a distance equal to its height above
the roof of the building or structure,”

¥6201,22 An elevator or stairwvay penthouse may be erected to a height
in excess of that authorized in the district in vhich located, provided
such penthouse is set back from all 1lot lines of the building or
other structure upon tvhich located a distance equal to its height above
the roof of the bullding or structure.”

These proposed amendments relate to the location of elevator and
stairvay penthouses, Set back provisions of such aprurtenances are
contained in the Act of June 1, 1910, (36 Stat. L52), regulating the height
of buildinzs in the District of Columbia, The Act provides that vhen above
the limit of height, a penthouse, etc., shall be set back {rom the exterior
walls of the buildinz on which it is located a distance equal to its height
above the adjacent roof, Under the regulations recently rcpealed, the
application of this wrovision was construed by the Zoning Camission to
mean exterior w=lls from the street sides only, an interpretation considered
in harmony with the /ct and not in violation thereof. Vhile regulations
promulgated by the Commission are subject to minimum standards provided
by the Act of June 1, 1910, ample authority exists to incorporate more

restrictive rrovisions into the regulations which has been done in numerous

instances tith respect to other rrovisions of the Act,

EXHIBIT 3
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The principal difficulty encountered in applying the provision of the
new remulations is that the required set back of penthouses fram all outside
walls of the building does not in many instances serve any useful nurpose
since a set back from yards or courts required or provided is umnecessary

to protect light and air for adjoining properties. It is for this reason

that modification of these paragraphs in some form appears fully justified.

There are several ways in vhich these paragraphs could be amended,
each of uhich merits consideration, In addition to the method advertised
for thls hearing, the Commission right either arnly the set back to only
those sides of a building abutting public streets, or to only those sides
of a building abutting public streets or alleys; or to only those sides of
a buildinz abutting public streets, 2llers, or a lover heisht district,
There anpears to be more sumport from builders and architects for one of
the latter methods than there is for adontion of the ;ronosal now before
the Commission. However, the Council is of the oninion that the method
wroposed here will more closely follow tre intent of the 1910 Act znd assure
adequate li~ht and 2ir for adjoining vpronerties under all conceiveble
circumstances, hereas adoption of one of the other methods rdi-<ht in some
instarces acversely c.ifect cdjoinin~ stnuctures, The amendment as proposed’
does not provide a remedy for every conceivatle situation since there will
be a fev buildings on narrow lots which will be unable to provide the set
back and must therefore be erected (with penthouse) within the total height
envelope, such penthouse zrea coumting as a part of the floor area ratio,
Since these cases will te limited and since there is arple orportunity to
conforn because of the decreased bulk of buildings naw required, it is
believed that no material hardship will result,

For the reasons outlined, anprovel of the amendments as advertised is

recamended,

(S) R. 0, CLOUSER
(S) T BHWIR A B irres (ArELMey
(S) WILLLUY® F. McINTOSH
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