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I. Introduction 

A. Distinction between original notice of bearing published in the DC Register on 
May 23, 2008, and subsequent Office of Planning (OP) reports 

B. Discussion keyed to OP report, dated September 15, 2008 

II. Overarching policy issues 

A. Whether to incorporate into Zoning Regulations clarifications of the 
Act of 1910 

1. Zoning Regulations are not the place to interpret the Act of 
1910 

2. 

a) OP describes confusion about the Act and its 
application but that is not the case 

b) Many of the modifications suggested by OP are directly 
contrary to decades of interpretation and application of 
the Act 

Regulations and Act have completely different underlying 
regulatory schemes for height 

a) Act controls by width of street 
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b) Regulations control by zone district 

3. Act was adopted before there was a Zoning Commission or 
any zoning regulations 

4. Other District statutes, codes and regulations affect 
development but are not included in the Zoning Regulations; 
e.g.: 

a) Subdivision regulations 

b) Historic landmark controls 

c) Environmental regulations 

5. Regulations include general statement that between zoning 
and other regulations, more restrictive controls 

B. Rationale for encouraging expansive rather than restrictive 
interpretation of height regulations 

1. Regardless of the Regulations, Act imposes limits on height of 
buildings 

2. Any interpretations of the Regulations and Act can only be 
done w ithin the framework of what the Act allows 

3. All surrounding jurisdictions (Fairfax, Arlington and 
Alexandria, Virginia and Prince George's and Montgomery 
Counties, Maryland) allow greater heights and have taller 
buildings 

4. No reason for the District to be restrictive rather than 
expansive in applying height controls within the limits of the 
Act 

C. Effect on existing buildings- creation of nonconformities 

1. Proposed regulations contain substantial differences from 
existing regulations and applications thereof 

2. Many differences create more restrictive regulations or change 
current interpretations in more restrictive manner (e.g., 
exterior walls, point of measurement, what constitutes a 
bui lding) 
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3. Proposed regulations will create nonconformities in many 
areas for little gain in the regulatory context 

ill. Frontage on multiple streets (Recommendation A.l) 

A. Concept: 

1. Width of any street abutting property line may be used to determine 
maximum height 

2. No requirement for presence of an entrance for a building to front on any 
particular street 

B. Comment: Agree 

IV. Buildings confronting Federal Reservation or Open space (Recommendation A.2) 

A. Concept: 

l . For a building abutting a public open space or reservation, width of any 
single right-of way not divided by the open space or reservation may be 
used to determine permitted height 

2. May only use street that is adjacent and parallel to a side of the open space 
or reservation 

B. Comments: 

1. This provision should not be part of the Zoning Regulations 
since it relates exclusively to the Act of 191 0 

2. Zoning Regulations do not define height in relation to width of 
streets 

3. This is contrary to consistent interpretation of the Act 

a) Have been allowed to measure across the full width of 
the space or reservation, including streets on both 
sides, to determine the width (see discussion by the 
D.C. Court of Appeals in Techworld Development v. D.C. 
Preservation League (648 F. Supp. 106 (D.D.C., 1986, at 
121 , attached as Exhibit 1 ); examples include: 

(1) Army-Navy Club at 1 J'h and I Streets 

{2) McPherson Building at 15th and I Streets 
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(3) Techworld itself, on K Street between 7th and g th 

Streets 

b) Have not been allowed to use a street which is not in 
front of the building (i.e., have not been able to use a 
street which abuts a side of the space or reservation but 
is not in front of the building) 

4. When a property confronts a triangular reservation, rule has 
been to allow the diagonal avenue to be used as the street the 
width of which serves as the basis for determining the 
permitted height; we assume that rule is incorporated in the 
concept set forth above 

V. Residence and business streets (Recommendation A.3) 

A. Concept: 

1. Residence street is one where the entire block face is zoned residential or 
where any part of the block face is located in a low to moderate residential 
zone 

2. Business street is any other block face 

B. Comments: 

1. Have always understood that a portion of a street takes the 
character (business or residence) from the zoning applicable 
to the private property immediately adjacent (see the Opinion 
of the Corporation Counsel, March 6, 1962, attached as Exhibit 
g) 

2. Where part of a block face is zoned commercial and part is 
zoned residential, then part of the street is a business street 
and part is a residence street 

3. Where opposite sides of the street are zoned differently, then 
each half of the street takes on the appropriate designation 

4. If there are incompatibilities caused by adjacent zone districts, 
that can be cured by changing the zoning or requiring some 
kind of step-down within the zone district 



Report to the Zoning Commission 
Case No. 08-06-1 
Page5 

VI. Single vs. multiple buildings (Recommendation A.4) 

A. Building is a structure with a roof supported by columns or walls for the shelter, 
support or enclosure of persons, animals or tangible property 

B. When separated by common division walls, each portion shall be deemed a 
separate building unless there is open access between all portions on at least half 
the floors 

C. Two physically separate structures cannot be combined to form a single building 
through any type of physical connection, including a trellis, walkway, garage or 
tunnel 

D. Comments: 

1. Significant deviation from current regulations, which require 
only a connection at one level at or above the main floor 

2. Open access across half of the floors is problematic 

a) Mixed use projects would likely have different floor-to­
floor heights and therefore upper floors would not align 

b) Many buildings have been built with separate tower over 
a single connected base 

(1) 

(2) 

(3) 

(4) 

The Westbridge, at Pennsylvania Avenue and M 
and 26th Streets (when it was built, it was held out 
as the optimum example of mixed use 
development in the West End) 

The Watergate 

Columbia Plaza, at Virginia Avenue and 23'd Street 

The Towers apartments at New Mexico and 
Cathedral Avenues 

3. Combining separate portions of buildings into a single 
building allows no greater height than could be achieved if the 
site was built all at once 
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VII. Location of bottom measuring point (Recommendation B.l) 

A. Concept: 

1. Option 1: street chosen for the width to determine the maximum height 
must be the street from which the height is measured 

2. Option 2: any street may be used for the point of measurement 

B. Comments: 

1. This provision should not be part of the Zoning Regulations 
since it relates exclusively to the Act of 1910 

2. Zoning Regulations do not define height in relation to width of 
streets 

3. Option 1 is directly contrary to the language of the Act and the 
consistent way it has been applied 

a) Two different sections of the Act, one for the width and 
one for the measuring point 

b) Opinion of the Corporation Counsel, April 28, 1950, the 
District•s chief legal officer whose opinion was binding 
on all District employees and agencies 

4. Favor retention of option 2 

Vill. Elevation of bottom measuring point (Recommendation B.2) 

A. Concept 

1. Measure height from midpoint of building property line 

2. Elevation determined by level of curb plus gradient of 2% up to a 
maximum of 12 inches 

B. Comments/questions: 

1. Zoning Regulations now require measurement from the curb 
opposite the middle of the front of the building 

2. Act requires measurement from the sidewalk 
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3. No reason to change the current Regulations ("If it's not 
broken, don't f ix it.") 

4. Does the OP proposal mean measuring from the midpoint of 
the building or the midpoint of the property line? 

5. There is no reason to impute a measuring point; a surveyor or 
civil engineer can determine and certify the precise measuring 
point 

IX. Natural grade (Recommendation B.3) 

A. Concept 

1. Natural elevation or natural grade is that which existed prior to the 
issuance of first permit for building in question 

2. Where natural elevation is interrupted by a bridge, viaduct, embankment, 
ramp, abutment, tunnel or other type of artificial elevation, height to be 
measured from either: 

a) A street frontage not affected by the artificial elevation; or 

b) A level determined by the Zoning Administrator to represent 
logical continuation of surrounding street grade not affected by 
discontinuation of natural elevation 

B. Comments: 

1. Height should be based on the finished grade, rather than on 
the grade existing before construction begins 

a) It is common for construction to remove existing curbs 
and replace them with curbs that may not be at the same 
elevation (could be higher or lower) 

b) District has often rebui lt streets and changed curb 
grades as a result; DDOT controls setting of the curb 
elevations 

c) For projects outside of the central area, site 
development frequently changes grades across the 
board, especially for larger sites; using pre-development 
grades may make no sense to the actual conditions 
upon which development is to occur 
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d) Provision could be included to preclude extreme 
manipulations in grade 

2. Expands the current definition, which is limited to bridge or 
viaduct 

3. Need to be sure that, for the development over the Center Leg 
Freeway, which will be built on a platform over the roadway 
and which will restore F and G Streets to the existing grades to 
the east and west but will be built on the platform, height can 
be measured from the curbs on the new street grades and not 
the existing condition before the first permit is issued (i.e., not 
from the grade at the bottom of the freeway) 

4. "Ground elevation that existed prior" is at variance with not 
being able to measure off an embankment 

5. Distinguish bridge or viaduct (where there is air below) from 
embankment, abutment or ramp (where there is solid ground 
below) 

X. Top measuring point (Recommendation B.4) 

A. Concept: 

1. Measure to top of roof including parapet or any other continuation of 
exterior walls 

2. If below the limit permitted by the Act of 1910, may exclude parapet or 
balustrade up to 4 feet 

B. Comment/question: 

1. What about tower, dome or other architectural feature which is 
an extension of the exterior walls? 

2. Support exclusion of parapet up to 4 feet (1 foot increase from 
current Regulations) but only if consistent with the Act 

XI. Classification of roof structures (Recommendation C.l) 

A. Concept: 

1. Identifies three classes of features which may exceed normal height limits: 

a) Ornamental features 
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b) Utilitarian features 

c) Amenity features 

2. No structures for human habitation shall be constructed on a roof unless 
otherwise authorized by District law or regulation 

B. Comments/question: 

1. Current practice allows roof structures for purposes expanded 
beyond the literal language of the Act (see the Opinion of the 
Corporation Counsel, July 27, 1953, attached as Exhibit 3) 

2. Have doubts whether amenity features can include permanent 
enclosed space for human occupancy if over the limit of 
height under the Act 

3. Can an architectural embellishment, other than a spire, tower, 
dome, pinnacle or minaret, exceed the limit of height under the 
Regulations if not in excess of the limit of height under the 
Act? 

Xll. Height, width and massing of roof structures (Recommendation C.2) 

A. Concepts 

1. Space enclosed by walls shall be limited to 40% of roof area 

2. Enclosing walls need not be vertical or of uniform height 

3. Multiple roof structures are permitted 

4. Utilitarian and amenity features may not exceed 20 feet above the roof 

5. Ornamental features may not exceed 30 feet above the roof, but BZA may 
approve more as a special exception 

6. If approved as a special exception, utilitarian and amenity features could 
be enclosed within an ornamental feature without meeting the setback 
requirements 

B. Comments/question: 

1. Support allowing multiple roof structures and walls that are 
not vertical or are of unequal height 
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2. Support increasing height of roof structures from 18 feet, 6 
inches to 20 feet 

3. Don't understand rationale for 40% limitation, if meet all 
setback requirements 

4. Oppose establishing a maximum height of 30 feet for 
ornamental features and requiring BZA approval above that 

a) Effect on religious institutions (e.g., National Cathedral, 
Shrine of Immaculate Conception) 

b) Absence of limit in current Regulations has not led to 
any apparent abuses ("If it's not broken, don't fix it.") 

c) What standards would the BZA apply? 

Xill. Setbacks for roof structures (Recommendation C.3) 

A. Concepts 

1. Utilitarian and amenity features must be setback l: l from: 

a) Exterior walls 

b) Any wall that is setback from and facing a lot line; and 

c) Any lot line wall built higher than the greater of the neighboring 
building's actual height or the matter-of-right height 

2. Certain elements exempted 

3. BZA may approve relief as a special exception 

B. Comments/question: 

1. Clarify that "facing a lot line" means without any intervening 
building 

2. Clarify that roof structure setback requirements do not apply 
to elements which are entirely below the limit of height in a 
particular zone 

3. Clarify that a safety railing around a roof deck is permitted 
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4. Why should a building's height be determined by the height of 
an adjacent building, which may change and is not under the 
control of the building at issue? 

XN. Exterior wall (Recommendation C.4) 

A. Concepts: an exterior wall is one which faces a public street, alley or area 
dedicated to the District for the public use of pedestrians or vehicles 

B. Comments: 

1. Same term, "exterior wall," has been interpreted differently in 
the Act and the Regulations 

2. Under the Act, 'exterior wall " has meant a wall facing a street 
(see Report of the Zoning Advisory Council, July 15, 1958, 
attached as Exhibit 4) 

3. The District should not be precluding the BZA from granting 
setback relief from other than a street wall 

4. OK to apply concept to street or alley under the Regulations 
but should not apply to easement areas 

XV. Conclusions 

A. Remain committed to the Act of 1910 and to working within the 
limitations established by the Act 

B. The Regulations should not be amended to attempt to incorporate 
"interpretations" or "clarifications" of the Act 

C. There are a lot of changes proposed in the notice (which we have 
been told is not the focus of this hearing but is still out in the public 
record) which require closer examination and scrutiny 

D. The changes which decrease requirements and add greater flexibility 
to do thing in more creative ways are generally good things 

E. The reverse is also true: The changes which increase requirements 
and provide less flexibility are generally not good things 
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F. The notion of not fixing things which are not broken should be 
adhered to; there are things which are not justified and which seem 
to be changed for the sake of change (or perhaps because other 
jurisdictions do them and therefore the District should also) 

Attachments 

# 5621276_vl 



106 648 FEDERAL SUPPLEMENT 

tacking the accuracy of the Department 
values, to show by a preponderance of 
the evidence what the accurate values 
are. 

Burlington Northern Railroad Co. v. 
Bair, 766 F.2c:l at 1226. 

The railroad bas not met its burden. The 
on)y evidence it offered was not satisfac­
tory to the Court for the reasonS given 
above. The Court concludes, on the basis 
of the evidence presented and by giving 
def~rence to the assessments of the De­
partment of Revenue that the assessed val­
ues IUld market values of all other commer­
cial and industrial property 3re the same. 

CONCLUSION 
The Court in this ruling bas attempted to 

set forth principles, specific figures, find­
ings of facts and conclusions of law that 
WiJI enable the parties, by using their ex­
pertise, to arrive at the four factors to be 
included in the formula set out above. The 
computation will reveal whether the ratio 
of the assessed value of the railroad's real 
property to its true market value is at least 
5'?o greater than that ratio of all other 
commercial and industrial property in Iowa, 
as identified herein. 

As the Court cannot determine at this 
time which is the prevailing party, the 
Court directs the plaintiff to take the re­
sponsibility for the preparation of an Order 
for Judgment in accordan~e with this Rul­
ing and Order and submit the same to the 
defendant !or comment or approvaL Any 
questions about the Ruling and Order may 
be submitted to. the Courl 

IT IS so ORDERED. 

TECHWORLD DEVELOPMENT CORP., 
et al.. Plaintiffs, 

v. 

D.C. PRESERVATION LEAGUE, et 
al., Defendants. 

D.C. PRESERVATION LEAGUE, et 
al., Plaintiffs, 

\', 

INTERNATIONAL DEVELOPERS, 
INC •• et al., Defendants. 

UNiTED STATES of America, Plaintiff, 

v. 

TECHWORLD HOTEL ASSOCIATES, 
et aL, Defendants. 

Civ. A. Nos. 86-0252. 86-0266 
and 86-0837. 

United States District Court, 
District of Columbia. 

Aug. 5, 1986. 

The District of Columbia city council 
passed two acts closing portion of street 
and transferring title of that portion of the 
street to deveJopers who planned to create 
international trade center covering two city 
blocks. Preservationists filed suit for de­
claratory and injunctive relief aga_inst de­
velopers, several D.C. government officials, 
and the National Capital Planning Commis· 
sion. The developers also fiJed action seek­
ing declaration as to legality of the project. 
Two actions were consol~dated. The De­
partment of the. Interior filed action to 
quiet tiUe to street in question. Thill action 
was consolidated with the other two. Title 
insurance company intervened. All parties 
filed JTIOtions to dismiss or for summary 
judgment The District Court, Bryant. 
Senior District Judge, held that: (1) the 
closing acts were valid exercises of· the 
council's authority under the Home Rule 
Act; (2) Congress. by authorizing the coun· 
cil to close city streets, did not make coun­
cilmen "officers of the United.States" and 
thus closing acts were not invalid under the 
appointments clause; -(3) implied covenant 
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did not exist requiring developers to pro- covenant to proceed as PUD and where 
ceed as planned unit development; and {4) mayor and city council were satisfied that 
the District of Columbia Historic Landmark all conditions of transfer were satisfied. 
and Historic District Protection Act did not 
apply to construction of the international 
trade center. 

So ordered. 

1. District of Columbia *='22 
Acts, which were passed by the Dis­

trict of Columbia city council closing por­
tion of particular street and tnnsferring 
title to that portion of the street to develop­
ers, who p~n_ned to create in~tiona) 
trade center covering two city blocks on 
that portion of the street, were valid ex~ 
cises of eouno1's authority und~ the Home 
Rule Act, even though the HRA prohibited 
council from passing Acts concerning 
"functions or property of the United 
States" and even though title to street in 
question was vested in the United States. 
D.C.Code 1981, §§ 1-211 et seq., l-
233(a)(3). 

2. Constitutional Law <S=>58 
Congress, by authorizing the District 

of Columbia city council to elose city 
streets, did not make councilmen "officers 
of the United States," and councilmen, who 
passed acts closing portion of particular 
street and transferring title to that portion 
of the street to developers who planned to 
create international trade center' covering 
two city blocks on that portion of the 
street, did not exerc4;e signif"JCallt Federal 
authority; therefore, acts were not invalid 
under the appointments clause. U.S.C.A. 
Const. Art. 2, § 2, cl. 2. 

3. District of Colum_bia 4=>8 
Implied covenant, that developers 

would proceed as planned unit development 
and seek Zoning Commission approval for 
proposed international tra~e center cover­
ing two city blocks, did not exist, even 
though developers stated to the city council 
when proposing plan that tl)ey would pro­
ceed as PUD. where council imposed five 
express covenants in connection with trans­
fer of title to portions of street to develop­
ers for the center without mentioning any 

4. }:lealth and Environment ¢=>25.5{8) 

Closing of portion of particular st.J-eet 
in the District of Columbia and transfer· 
ring title to that portion of the street to 
developers who planned to create interna­
tional trade center covering two city blocks 
on that portion of the street was not feder­
al "undertaking," for purposes of the Na­
tional Historic Preservation Act; therefore, 
fact that the advisory council on historic 
preservation was not given opportunity to 
provide nonbinding recommendations con­
cerning the dosing did not invalidate the 
dosing. D.C.Code 1981, § 7-422; National 
Historic Preservation Act, §§ 1, 106, as 
amended, 16 U.S.C.A. §§ 470, 470f. 

See publication Words and Phrases 
for other judicial construc~ions and 
definitions. 

5. Zoning and Planning cs=>570 

Issue concerning maximum height per· 
missible under the Height of B~ildings Act 
for international trade center, which was to 
cover two city blocks in the District of 
Columbia, was ripe for resolution, even 
though local authorities had not yet issued 
eonstructioJ) permit allowing developers to 
rise to any specific height, where develop­
ers made clear their intention to build cen­
ter to height of 130 feet and where federal 
Government and preservationists had made 
equally clear their position that such height 
was unlawful. D.C.Code 1981, § 5-405. 

6. Zoning and Planning e=>764 
Preservationists, who sought to pre­

vent developers from constructing interna­
tional trade center in the District of Colum­
bia to height of 130 feet, had no right of 
action under the Height of Buildings AcL 
D.C.Code 1981, § 5--405. 

7. Zoning and Planning e=>764 
Federal Government's property inter· 

est in property, which was neighboring 
property to proposed site for international 
trade center in the District of Columbia, 
provided basis for Government to have 
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right of action under the Height of Build­
inp Act to prevent developers from build­
ing 'center to height of 130 feet.'•·D.C.Code 
1981, § 5-405. 

8. Zoning and Planning ~253 

Detennination of t:pe eorpo~tion coun­
cil, that the Height· of Buildings Act per­
mitted proposed international trade eenter 
in the District of Columbia to be 130 feet 
high, was based .on consistent, demonstra­
ble, administrative practice and was reason­
able and consistent with language of the 
HBA; therefore, alternative interpretations. 
of the HBA did not provide basis to over­
torn corporation cotincil's determination., 
D.C.Code 1981, §§ 1-361, 5-405. 

9. Health and Environment ~25.5(8) 

Description in the D.C. ·inventory of 
historic sites of street Vista Wa.S so flawed 
that it was impossible to know 'What was 
descn"bed; therefore, the District of Colum­
bia Historic Landmal"k and Historic District 
Protection Act did not apply to construction 
of international trade center on portion of 
that street and mayor was not required to 
refer all future construction permits for 
the international trade center to the Histor­
ic Preservation Review Board for its com­
ments. D.C.Code 1981, §§ &-1001 et seq., 
&-1002(6), &-1605(b). 

Maureen E. Mahoney, Erie A. Stern, La­
tham, Watkins & Hills, Washington, D.C., 
for D.C. Preservation League and Commit­
tee of 100 on the Federal City. 

William G. Thomas, Roy Niedermayer, 
Nancy E. Lasater, Tholl!3S & Fiske, Wash­
ington. D.C., for Techworld. 

John H. Suda, James R. Murphy, Robert 
J. Harlan, Jr., .Office of Corp. Counsel, 
Washington, D.C., for District of Columbia. 

James T. Draude, Lynn Johnson, F. Hen­
ry Habicht, III, Land & Natural Resources 
Div., U.S. Dept. of Justice, Washington, 
D.C., for Federal defendants. 

MEMORANDUM 

BRYANT, Senior District Judge. 

BACKGROUND 

The present action arises from the at­
tempt of a group of real estate developers, 
including International Developers, Inc., 

· Teehworld Realty, Inc., Teehworld Develop­
JDeDt Corp., and FF Realty Corp., to create 
Teehworld. TeCbworld is a proposed Inter­
national Trade Center for high technology 
and information industries, in downtown 
Washington. It wf:ll include 700,000 square 
feet of showrooms, a conference . center 
with 150,000 square feet of meeting space, 
a 800 room convention hotel, 70,000 square 
feet of retail, restaurant and public service 
facilities, underground loading facilities, 
and a garage for 2,000 cars. 

The project will be located on two city 
blocks on the south side of Mt. Vernon 
Square, between Seventh and Ninth Streets 
and K and I Streets, Northwest Wash­
ington. The portion of Eighth Stteet run­
ning through the middle of the project will 
be converted to i pedestrian plaza with 
shops and restaurants. Approximately 75 
feet above this pla;a a five-story ·bridge 
will connect the top five stories of the main 
structures on either side of Eighth Street, 
unifying the entire project into 011e large 
building. The entire building is planned to 
rise to a height of 130 feet. 

In order to realize their conception of 
integrating Eighth Street into Tecllworld, 
the developers soqght to have it closed by 
the 'city of Washington, and to have title to 
the .. street transferred to them. . Title ·to 
Eighth Street was vested in the United 
States government. The Street and Alley 
Closing Procedures Act of 1982 (the •• '82 
Act''), D.C.Code § 7-421, · et ·seq. (1985 
Supp.), provides a mechanism whereby the 
b. C. City Council may be petitioned to pass 
legislation closing· streets in the city and 
transferring title. Pursuant to the '82 Act, 
th~ developers filed an application with the 
Su.rVeyor of the District of Columbia to 
close Eighth Street between I and K 
Streets, and an alley on the Techworld site. 
The Surveyor solicited comments from a 
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broad spectrum of city agencies, including 
the Fire and Police Departments, the De­
partment of Environmental Services, the 
Office of Planning, and the Department of 
Housing ·and Community Development. 
Each of these groups reviewed the propos· 
al and, teeommended the Council gra,nt the 
application. The National Capital Planning 
Commission, a federal agency, also ap­
proved the street closing. The Historic 
Preser-Vation Review Board opposed. 

These agencies made several suggestions 
as to limitations and eonditions which 
should be placed on the developers, to · in· 
sure the street closing would be advanta· 
geous to the city. Apparently in response 
to some of ~e concerns raised, the City 
Council imposed five covenants to rtU? with 
Eighth Street, as a eondltion to the closing. 
The Council demanded .an easement for 
emergency vehicles, a 45,000 square feet 
easement for pedestrian circulation, and 
another wement to preserve the view be­
tween along Eighth Street and the Carne­
gie Ll.orary at Mt. Vernon Square to the 
north and the Museum of American 
Arts/National Portrait Gallery to the 
south. The CoWldl also required the devel­
opers to commit themselves to the basic 
components of the project they had 
presented, and to install a sprinkl~ sys· 
tem. At the request of the Council, the 
developers worked out the language for 
these covenants together with the D.C. Of­
fice of Planning. 

In April 1984, Mayor Barry forwarded 
the application to the City Council. The 
Council's Committee on public works held 
hearings on the applieatioti. at which many 
interested groups expressed their opinions. 
Included were neighborhOod groups from 
nearby Chinatown. the .D.C. C~ber of 
Commerce, and the University of the Dis­
trict of Columbia. The Deputy Mayor for 
Economic Development, representing the 
Mayor's Offiee, enthusiastically supported 
the project, writing that: 

We are very exited about this major in­
vestment and e;;citing project in the 
downtown area. The short a.nd long 
term benefits of this mi:xed·u.se develop-

ment, the diverse· aetivities and proposed 
target tenant population make it even 
more . exciting and . attractive. . This 
project will e:aable the District to diversi­
fy its eeonomie base and achieve a goal 
that .u.aderlies all of our economic devel­
opment plans. • • . I strongly hope this 
development project and its many benefi. 
cial contributions will be able to proceed 
promptly. 

Moore Committee Report, Techworld 
Group Exhibit 8, at 1. 

The Committee found that the project 
will have a "positive fiscal impact''. on the 
District. It will provide 330 full time jobs 
during ~nstruction, and over _1,300 jobs 
after completion. {The developers antic­
ipate 6,800 fnll time jobs will be generated 
\ly 1989). Sixty-six percent of these jobs 
will go to District residents. The Commit· 
tee abo anticipated $22,000,000 in tax reve­
nue for the District during construc:t:ion. 
and over $15,000,000 annually thereafter. 

In its final report, dated September 26, 
1984, the Committee reported favarably on 
the proposed legisla~on, and recommended 
Eighth Street be closed. 

In November 1984, the Council voted 
unanimously to clo5e the street and trans­
fer title to the developers. It passed two 
acts, the Eighth Street Closing Acts, effect· 
ing the closing and transfer. Transfer of 
title was conditioned upon the developers 
executing .and recording the five eovenants 
previously agreed to. The developers exe­
cuted and recorded them with the D.C. 
Re<:order of Deeds on November 16. The 
Mayor signed the Acts on November 29. 
As required by the District o_f Columbia 
Se}f.Govemment and Governmental Reor­
ganization Act, D.C.Code § 1-211 et seq., 
the Eighth Street Closing Acts were for· 
warded to both houses of Congress for a 
mandatory 30-day review period. Con­
gress did not exercise its right to veto the 
legislation, and at the end of Ute 30 days, 
the Acts became law. 

Throughout these lengthy proceedings 
leading up to the Eighth Street closing, the 
developers expressed their intention to ap­
ply to the Zoning Commission as a Planned 
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Unit Development ("P.U.D."). P.U.D. ap­
proval allows a strueture to exceed or oth­
erwise vary frQm the regulatory limits es­
tablished in zoning regulations. The deveJ.. 
opers specifically sought Zoning Commis· 
sion authorization to exceed· the regl$toey 
density limits, and to obtain a waiver of the 
s~t-bw:k reqlrlrement·fronting on Mt. Ver­
non Square. 

Beginning November 1984, the Commis­
sion held eXtensive bearings on the P.UJ>. 
application. Tbe Commission granted the 
application, but in its June 21 order, it 
established 37 conditions regarding rech­
world's use, height, design, employment af 
minorities, and construction. The Commis· 
sion required that one-third of Techworld 
be used as a trade center perpetually, and 
imposed strict ratios of showroom, display 
and office floor areas which the developers 
must employ. 

This last condition was especially oner· 
ous to the developers, as it interferred with 
efforts to ob~ financing. They therefore 
withdrew th.eir P.U.D. application, deter· 
mining to proceed with Techworld u,nder 
the mandated regulatory zoning limita· 
tions, including the proscribed density and 
set-baek limitations. The design the devel· 
opers intend to proceed with. however, does 
not differ significantly from t,!le design ap­
proved by tl;le Zoning Commission. 

1'be D.C. Preservation League and the 
COmmittee of 100 on the Federal City, are 
organizations eon,cerned with proteetion of 
landmarks and the historic character of the 
District. They are also dogge4 opponents 
of Teebworld. They testified in opposition 
at the hearings on the Eighth Street Clos· 
ing Acts, and at the Zoning Commission 
hearings. On October 1985, they wrote to 
the regional Director of the Department of 
the Interior's National Capital Region, ar· 
g:uing that the Eighth Street Closing Acts 
were an un_l;lwful appropriation of United 
States property .. The preservationists de­
manded ~their letter that the Department 
itnll)ediately move to reclaim the street, 
and they threatened a mandamus action if 
the Department refused. The preserva· 
tionists also persistently threatened the de-

velopers and D.C. Gov~ent officials 
with a lawsuit to halt Techworld's develop­
ment. 

These threats came to fruition on Janu­
ary 28, 1986, when the preservationists 
filed suit for declaratory and injunctive ~ 
lief apinst the developers, several D.C. 
GOvernment officials. and the National 
Capital Planning Commission. They also 
sued the Department of the Inteljor for 
mandamus relief, as they promised in their 
October letter. The same day the preser­
vationists fil~ their complaint, the develop­
ers filed an action seeking a "declaration as 
to the legality of the project, in order to 
remove the cloud of legal uncertainty 
wfrich bad arise,n. These two actions were 
consolidated on Februaly 5. 

On March 28, apparently in response to 
the preservationists mandamus action, the 
Department of the Interior :filed an action 
to quiet title to Eighth Street. The preser­
vationists thereafter consented to having 
the mandamns claim dismissed. The feder­
al government action w:,u consolidated with 
the other two. ·on ·March 29, 1986, the 
Lawyers Title l.p.suranee Co., which bas 
insured the developers' good title to Eighth 
Street, intervened into .t:he consolidated ac­
tions. Finally, the court has received three 
amicus briefs all in favor of the Teehworld 
project. 

All parties have filed mol:ions to dismiss 
or for summary judgment. The preserva· 
tionists and the federal gov~t have 
contrived several arguments to demon­
strate how either the developers or the 
District of Columbia gove~ent have· vio­
lated the law in the colirse of developing 
Teehworld. Several arguments challenge 
the City Council's authority to pass the 
Eighth Street Closing Acts. The govern­
ment argues that the City Council's closing 
the street violated a provision of the Home 
Rule Act. The preservationists argue that 
the Council's action was unconstitutional 
The preservationists also argue that the 
developers' decision t.o withdraw their 
P.U.D. application violated an implied cov~ 
nant imposed by the Eighth Street Closing 
Acts. The preservationists also claim the 
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procedures leading up to the passage of the 
Acts were deficient for failure to follow the 
requirements of the National Historic Pres­
ervation Aet. 

Besides these claims concerning the clos· 
ing of Eighth Street, the ~ederal govern­
ment argues that the proposed 130 feet 
height of Te:chworld violates the Height of 
Buildings Act. And the· preservationists 
argue that all permits issued by the Mayor 
in conneetion with Teehworld must conform 
to the procedures of a local District of 
Columbia historic preservation law. 

We address each of these arguments in 
turn, and, for the reasons stated belo'l!, 
grant summaey judgment for each one in 
favor of the developers and the District of 
Columbia. 
THE HOME RULE Ar::r 

(1) The District of Columbia Self· 
Government and Governmental Reorgani· 
ution Act, D.C.Code §§ 1-211 et seq., com· 
monly known as the Home Rule Act, cre­
ates the D.C. loeal government and vests it 
with authority to pass legislation. The fed· 
era) government argues that the Eighth 
Street Closing Ac:ts are invalid extensions 
of the Council's authority UDder the Home 
Rule Ac:t. The government speci:fica.lly re­
fers to this provision: 

The Council shall h;lve no authority to 
..• [e]naet any act. or enact any act to 
amend or repeal any act of Congress 
which concerns the functions or property 
of the United States •••• 

Section l-233(a)(3). Because title to Eighth 
Street wu vested in the United States, the 
government argues the Eighth Street Clos· 
ing Ac:ts are ac:ts concerning United States 
property within the meaning of the Home 
Rule A~s prolu"bition and. therefore, are 
voi4, 

The government's argument only is piau· 
sible if one considers the above-quoted lim· 
guage in total isolation, aud casts a blind 
eye to more than 50 years of congressional 
delegation of street closing authority to 
local D.C. government. This history, eon· 
sidered together with the treatment Con­
gi'ess has continued to give street. closings 
performed by the Council under the Home 

Rule Ac:t, exposes the glaring super£iciality 
of the government's argument · Congress 
never intended the Home ~e Act to· cir­
cumscribe the street closing authority l).C. 
g1>vemments have so. long enjoyed. 

The Constitution grants Congress plena­
ry authority over the District of Columbia. 
~ I, § 8, el. 17. The Supreme Court 
recognized early on that Congress· would 
need to establish a municipal governing 
body, to be responsible for mat;ters which 
are eharac:teristicly locaJ in nature. 

They [original proprietors] must. also 
have -eontemplate<i that a m~pal eor-. 
poration must soon be created tD manage 
the concerns, and police, and public inter­
ests of the city; and that such a corpora· 
tion would and ought to possess the ordi­
nary powers for DlJlDic:ipal purposes 
which are usually confined to sueh corpo­
rate bodies. Among these are certainly 
the anthority to widen or a1_ter streets, 
and to merge l!Jld in many instances to 
dispose of public property, or vary its 
appropriation. 

Van Ness 11. City of Washington, 29 U.S. 
(4 Pet.) 232, 281, 7 L.Ed. 842 USSO). 

Authority over the streets of the city is a 
paradigmatic municipal function; the sort 
of fuilction one should expect a m:unicipali­
ty to have. As the Supreme Conrt stated 
over 100 years ago: 

• . • the care and superintendence of 
streets, alleys, and highways; the regula· 
tion of grades, and the opening and elos· 
iDg of old stree~. are peculiarly munici­
pa_l duties. No other power ean so wisely 
and juclicionsly control this subject as ~e 
authority of the immediate loeality where 
the work is to be done. . • • [T]he gener­
al judgment of the count;ry has always 
accepted the municipal organiZation as 
the one subject to the least objection for 
the execution of this duty. In inquir­
ing, the-refore, · 'IDhere the potDer·' fDG3 

vested in c particular ccue. we should 
e:r:pect to find that it was given to the 
municipa.lity. 

Barnes 11 • .District of Columbia, 91 U.S. (1 
Otto) 540, 547, 23 L.Ed. 440 (1875) (empha-
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sis added). It is unsurp~ing, then, that 
Congress also viewed the power to close 
and dispose of streets in the District of 
Columbia as a municipal power, and that it 
chose to delegate that municipal power to 
the municipal governmen~ it had created. 
Congress performed this delegation by 
passing the Street Readjustment Act of 
1932, D.C.Code § 7.401 et seq. ('32 Act). 

Prior to 1932, each street closing re­
quired the Commissioners of the District to 
obtain an individual piece of legislation 
from Congress. That the local District 
government did not have the authority tq 
close its own streets without congressional 
consent was deemed "manifestly inappro­
priate.'' by the National Capital Park and 
Planning Commission, which encouraged 
Congress to pass the '32 Act. S.Rep. No. 
688, 72d Cong., 1st Sess. 3 (1932). Con­
gress agreed that the D.C. government 
should have the power to close D.C. 
streets, because that is a characteristic mu­
nicipal power enjoyed by other city govern­
ments: 

The object of this bill is to give the 
District Commissioners the same power 
and authority that the city councils al­
ready have in various cities of the coun­
try. 

75 Cong.Rec. 287 (1932) (Remarks of Cong. 
Patmar). 

But Congress passed the '32 Act and 
empowered the D.C. government to close 
streets not out ot some altruistic desire to 
vest the city government with more pres­
tige; rather Congress wished to spare it­
self the chore of having to take up such 
banal, parochial ma~ as whether to 
close some street in the District. The con­
gres~ional deh"berations leading up to the 
passage of the '32 Act reveal Congress was 
of one mind: the Act was needed to rectify 
the ridiculous fact that the nationallegisla· 
tive body for the entire United States had 
to stop all its business and consider a re­
quest by a city commissioner to close a 
street. 

Representative of such sentiments are 
the remarks of Congressman Underhill: 

It is ridiculous to take the time of Con­
gress with such things. when we have ttO 

little time to consider matters of great 
importance. Each time the necessities of 
the Dist:riet require that an alleY be 
closed or a street opened or some little 
minor matter of detail attended to in the 
conduct .of the affairs of the District, 
which should be taken care·of not by the 
9<>mmissioners, but by some superintend­
ent of streets or some head of a depart­
ment, it is ridiculous to have to bring 
such things before the Congress and 
have it act upon them. I hope this bill 
will pass and. in consequence, that eon. 
gress Will be relieved of th~ minor de­
tails, which have no place in this· body. 

75 Cong.Rec- 287 (1932). 
"In the same vein. Congressman Black 

stated: 
It is highly absurd that the Congress of 
the United States, ,carrying on its shoul­
ders the weighty problems of the coun­
try, should have to pass separate acts 
every time the District Commissioners 
require a blind alley to be closed in 
Washington. · or some side street that 
does not mean anything. 

/d. 
The Act was passed over no significant 

objection. It gave the local D.C. govern_. 
ment the authority to close streets in its 
discretion, and to transfer title to those 
streets. Significantly, ij: provided that 
when title to the street in question is vest­
ed in the United States, the local govern­
ment still may close it and still u:my trans· 
fer or dispose of that title, "to the best 
advantage of the locality and the properties 
therein and thereby affected .... " D.C. 
Code § 7-401. Congress ·believed the 
stree~ closing Wa.s no less local, and no 
more worthy of congressional attention, be­
cause title to the street is vested in the 
United States. 

This street closing power was exer:ci.sed 
by the city government at least ten times 
from 1932 to 1967. See Appendix to Memo­
randum of Iotervenors Lawyers Title In­
surance Corporation ("Intervenors' appen· 
dix"). In 1967, the form of local govern-
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ment was changed, but the. street closing 
authority was expressly passed on to the 
new government, which eo~~ued to ~er­
dse it at least. five times until 1973 •. See 
Reorganiz&tion :Plan No.3 of 196'7, 8i"Stat. 
948, § 402 (168) (196'7); Intervenors' appen­
dix. 

In 1973 Congress again restructured the 
District government, by passing the Home 
Rule Act. .'l'he Home Rule Act delegates to 
the present District government all powers 
which had. been granted ·the previous 
government. D.C.Code § 1-227(a). At the 
time this Act ~ passed, the street closing 
authority had been in place for many years, 
and had frequently been exercised. Ti-.at 
authority, then, continues to be enjoyed by 
the present government. unless, in passing 
the Home Rule Act, Congress specifically 
intended to revoke it. 

It is .highly unlikely .that Congress in­
tended to revoke a municipal authority like 
street-closing in the· context of a law in­
tended to relieve Con~s of its municipal 
responsibilities over the District. . As the 
Home Rule Act states, its purpose is to: 

relieve Congres.s of the burden of legis-· 
lating upon eSsentially local District mat· 
ters. 

D.C.Code § l-20l(a). The Home Rule Act 
is designed tQ accomplish in a broader way 
the same thing the '32 Street-Reorganiza­
tion Act w-as designed to accomplish: to 
spare Congr-eSS the chore of considering 
municipal matters. As Senator Eagleton 
stated: 

I believe it is not in the interest of this 
body, nor is it in the interest of the 
citizens of the United States we are elect­
ed to represent, or even of the citi:z.ens of 
the District of Columbia. that the time of 
the United States Senate be spent pre­
paring, holding hearings, <:()nsidering and. 
debating ma~ that are purely local in 
nature. Rather, as your committee pro- . 
poses in this bill, Congress should del­
egate the making of these local regula· 
tions to a body elected by the citizens of 
the District of Columbia .... 

Home Rule for the District of Columbia. 
1973-1974, Background and Legislative 

History of H.R. 9056, KR. 9682, and Relat· 
. ed Bills Culminating in tbe Dist,riet. of Co­
lumbia Self-Gov~ent and Govemme~tal· 
Reorganization Act, Pub.L. 93-198, 93d 
Cong., 2d Sess. at 2755 ("$storyii. ·Con­
gress expressed no regret at imposing its 
municipal authority on the local District 
government: 

Happily, (Congress] will not be con­
l:etned with sanitation commissions, and 
with Closing · alleys and determining 
whether or not one em fly kites. It will 
be concerned only with those broader 
3c5pect.S of oversight of the District of 
Columbia Government. That is what the 
Congress of the United States is for, not 
to be a city council, so long as the Feder-­
al interest is protected, and I submit it 
aptly is. 

History at 2177-78. 

In 193~ Congress granted the local D.C. 
government authority to close streets ~d 
transfer title because it believed such clos­
ings are local matters, undeserving of con­
gressional attention. In 1973 Congress 
passed the Home Rule Act to relieve Con­
gress of the burden of legislating on local 
matters. It would be bizarre to i:ead the 
Home ~ule Act as reelaiming for Congress 
the burden of deliberating on local street 
closings. If Congress intended to repos­
sess this one local function, in the course of 
passing a law divesting itself of local re. 
sponsibilities, one would expect to find 
some reference in the legislative history to 
this exceptional effect, . or some concern 
that street closing authority is one local 
re_sponsibility Congress should reclaim. 
There is no such reference. 

The history up to the passage of the 
Home Rule Act concerning street closing 
authority in the District definitively demon­
strates Congress' desire that the local 
government effect street · cl9sitlgs : and 
tr.msfers of title. The subsequent history 
of street closings effected since the pas­
sage of the Act conclusively demonstrates 
Congress' ongoing satisfaction with the lo­
cal government's exercise of that authori­
ty. 



Under ·the ·Home Rule Act, ·each act 
passed by the C'rty Council mnst be ··for­
warded. "to both .ho"lises ·of ·Congress ·for 
reviewj1 The ·legislation 'de>eS~not become 
effective· for so days;:dnring:.wl:iiCh .·time; 
Co11gress :may ·:·veto it. .. D.C.Code · 1.:.. 
233(c)(1) •.. (The· .Council ·also :may pass 
emergency legislation which baa provision­
al effect for 90 days, still snbject· to , c:Qn­
gression,al_~~ew ~d.~etO:-. i~): Between 
the effective date of the Home .Rule Act 
and 1982, sever.il street'~.QiiDs;· were~~r­
formed by the .City Councfi. •. Sse Inter­
veiiiir'~ . Appendii. Each- closiDg was !Or­
warded to Congress for ~view • .None was 
ever objected to or ·vetoed. 

In 198~ . the City Council passed the 
Street and ADey Qlosing Procedures Act of 
1982, D.C.Code § 7-421 et seq. (1985 
Supp.). This la.w altered the procedures by 
which the Council may close streets. 'This 
law,- too, was sent to both houses of ·Con­
gress;· which thereby ·.were. COn!rOntea-~­
rectly with a law reaffirming :the· City' 
Council':!~' ·street .. closing- atithority.·:;·eon:.· 
gress shOwed no objection and"ll}lowed that• 
legislation to become law. 

Since the passage ?t ~e _Qosing ·~­
dures Act, several more streets have been 
closed Under the· new procedlires,'inclu'wng 
Eighth Street, at issue here. See Inter­
venor's AppenOix. . Each of these c::losings 
also Wa.s forwai-ded to Congress, which bad 
the opportunity to reView; object. to, ··and 
veto each closing individually: .. Ixi even 
case Congress ·allowed the street clos~g to 
take ·effect, and e:q,ieSSea its tacit a.pprov­
al.·:·see Alo3ka.Airiines-:U:'Donovan, 76Er 
F .2d 1550, 1556 (D.C.Cir.l985). 

Over 50 years ago Congress determined 
it had no desire to consider street clositlgs 
in the District of Columbia, a.nd it autho­
rized the 1~ government to close streets 
and transfer title. Over ·50 years of prac­
tice have .reatfirmed that. coml:nitment. 
The Federal government·in thi,g. case ·cannot 
point to one expression of con~sional 
desire to ·repossess that authority. Con­
gressional satisfaction with rthe -present 
scheme has never been clearer than since 
the passage of the Home Rule Act, under 

which Congress has individually reviewed 
each street closing. The delegition . of 
street closing authoritY 'has beeoine ·ao ae: 
eepted over ~e. that even f~ agen: 
cies ·seeking to close a street for theu. own 
pWj>oses have· petitioned the City Councii 
for a street closing act. See .Memorandum 
of the District of Columbia, exhibms 1, 2 
and 3. In . the face of all this, how the 
Federal government can ·maintain 'that in 
Passing the Home Rule Act, Congre&s iii­
tended to revoke street closing !lUthoritJ, ·is. 
nearly beyond comprehension. 

In support of its argument, the gov~. 
ment orily c:a.D point repeatedly to the lan­
guage i:l the Home· RUle Act whieh promO:: 
its the City Council from passing any .acts 
concerning the ·"functions or ProPertY of 
t:he · United States." D.C.Code § 1-233: 
The District of Columbia Court of Appeals· 
considered that language in anOther ease, 
a.nd arrived at an interpretation of it which· 
is persuasive, conSistent·. with tlie· b!Dar:of 
the Home Rule Act, and sensible· in the" 
context of street closings. 

In District of Columbia 11. Gnater 
~ash~nptOn '1-:,:~h-a(_ Labo~~ ~-~?&CiZ. 
AFL-CIO, ·442 A.2d 110 (D.C.l982); a·Unio_n 
cllallenged the yity COuncil's passage of a 
worlanan's compensation act for the Dis-­
trict. As the old workman's compeDSation 
law bad been passed by CongresS, was 
administered by the Secretary of J..abor; 
a.nd was adjudicated in federal i:O'Urt.s; the· 
union ·argued workman's compensation· in 
the District was a federal matter, and that· 
the new law affected a "funetion ·of the 
United States," and was·inYalid. _.The eo~ 
lejecte<J this arguroent, · fiDding · that : the 
language ·of the Home Rule Act, § 1-233, 
was included to "safeguard the operations 
of the federal government on the national 
level." .. ld. at 116. · The court quoted the 
following language from the legisla.tive·rus­
tory: 

The functions reserved to the federal lev· 
el would be those related tO federal Ope. 
ations in the District, · and to property 
held and nsed by the federal government 
for conduct of its "administrative, judicial,' 
and legislative· operations; and for the 
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monuments 
past. 

pertainbig to the nation's thority, which under Buckley only may be 

!d. 
This court agrees that the limitation of 

§ 1-233 is included to ensure that the local 
government does ~ot eneroach on matters 
of national concern. It withholds authority 
over property used by the United States in 
coni.lection with fe4eral governmental func­
tions, and over·property of national signifi­
cance. The Council may not cone~ itself 
with the Lineol~ Memorial, or the White 
Bouse, or with the United States Court­
house. The closing of a small street in 
Northwest .Washington, however, is pre­
cisely the sort of local matter Congress 
wishes the D.C. Counol to ma_nage. 

·Congress did not intend, by the language 
of § 1-233, to revoke the District .govern­
ment's traditional authority to .close streets 
and transfer title to streets in the District, 
even where title is vested in the United 
States. The Eighth Street Closing Acts, 
which were individually reviewed by Con­
gress and which Congress allowed to be­
come law, are valid exercises of Council 
authority under the Home Rule Act. 
THE APPOINTMENTS CLAUSE 

[21 The preservationists argue that the 
Eighth Street Closing Acts run afoul of the 
Appointments Clause of the United States 
Constitution, art. ll, § 2, cL 2. The Ap­
point:nlent;s Clause provides that "Officers 
of the United States" must be nol$lated 
by the President, and that the more impor­
tant presidential nominees must also be 
confumed by the Senate. (Inferior officers 

· need not be confinned.) They rely entirely 
on one line in Buckley v. Valeo, 424 U.S. 1, 
96 S.CL 612, 46 L.Ed.2d 659 (1976), which 
states that, 

. . . any appointee exercising significant 
authority pursuant to the laws of the 
United States is "an Officer of the Unit· 
ed States," and must, therefore, be ap­
pointed in the manner proscribed by [the 
Appointments Clause). 

ld. 424 U.S. ~t 126, 96 S.Ct. at 685. The 
preservationists argue that when the Dis­
trict of Columbia Council closed Eighth 
Street, it exercised significant federal au· 

exercised by one appointed pursuant to the 
Appointments Clause. Because the City 
Council is elected. not appointed, the 
Eighth Street closing ~ust be declared in­
valid. 

The preservationists' argument is based 
on one line cavalierly plucked out of an 
.e.'ttraordinarily lengthy ·and complex case. 
Even a brief investigation of Buckley re­
veals it addressed facts and significant fed­
era.! concerns completely absent from the 
present ease. The holding and reasoning 
of Buckley simply have little or nothing to 
do with the City Council closing a one block 
section of Eighth Street: 

Buckley involved a challenge to a Feder­
a:Ilaw establishing rules governing national 
eJections and establishing a commission to 
monitor and adniinister those rilles on an . 
ongoing basis. Congress reserved for it­
self the right to appoint some members of 
Ule commission. This arrangement was 
challenged on the basis that Congress was 
encroac_hing on the sphere of the executive 
branch of government by appointing Feder· 
al officials with "wide-ranging rulemaking 
'and eri:forcement powers with respect to 
the substantive provisions of the Ac:t." 
Buckley, 424 U.S. at 118, 96 S.Ct. at 682. 
The appellants argued that presidential ap­
pointment, "is the exclusive method by 
which those charged wit.b executing the 
laws of the United States may be chosen." 
I d. 

This proposition was accepted by the 
Court. The Court discussed the impqr­
ta.nce of the Appointments Clause to main­
taining the separation of powers, and the 
concern of the framers that the legislative 
branch not "aggrandize itself' at the ex­
pense of the other branches. IrL 424 U.S. 
at 129, 96 S.Ct. at 687. CongressionalllP". 
pointment of the Federal Election Commis­
sion was invalid because the commissioners 
exercised executive authority, specifically, 
"enforcement power, exemplified by ... 
discretionary power to seek judicial relief." 
IrL 424 U.S. at 138, 96 S.Ct. at 691. This 
duty to enforce the laws through legal 
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action is one especially entrusted to the 
President. !d. 

The Court remained clear, however, that 
not all congressional appointments Violate 
the J\.ppointm~ts Clause. 

Insofar as the powers confided in the 
Cc:>tnm~sion are essentially of an inform­
ative natun, falling in the same general 
category as the powers which Congress 
might delegate to one of its own commit­
tees, there ean be no question that the 
Commission as presently constituted Dl3Y 
exercise them. 

!d. The Court concluded that Congress 
may make appointments 

. . . in aid of the functions that Congress· 
may cany out by itself, or in an area 
sufficiently removed from the adminis­
tration and enforcement of the public law 
a.s to permit their being performed by 
persons not "Officers of the United 
States." 

!d. 424 U.S. at 139, 96 S.Ct. at 691. 

The present case, concerning the closing 
of Eighth Street by the City Council, 
presents no separation of powers problems. 
Congress has plenary authority over the 
District of Columbia.. U.S. Const., art. I, 
§ 8, cl. 17, and it is indisputable that Con­
~ss could, if it chose, pa.ss an act closing 
Eighth Street. Finding its respo11sibility 
over mwrlcipal matters onerous, however, 
Congress delegated the authority to close 
streets to the local gov~ent. Each such 
action must, under the Home Rule Act, be 
individually reviewed and allowed to pass 
by Coti~ss. This merely amo~ts to a 
delegation of authority to the Council to 
initiate legislation, which always must be 
reviewed by Col_lgress. 'the Council "oper­
ates merely in aid of Congressional authori­
ty to legislate." ld. 424 U.S. at 141, 96 
S.Ct. at 692. The Appointments Clause 
does not prohibit Congress from delegation 
of legislative authority, so long as Con­
gress does not attempt to extend its power 
beyond its legislative domain. As Con­
gress can pa.Ss the Eighth Street Closing 
Acts itself, the Appointments Clause does 
not forb1d it from allowing the City Council 
to pass it, s~bject to congressional review. 

See Waskingtcm 11. ConfedeTa.W!. Ba:nds 
a.nd Trilies of the Yaki?nD.Indian Nation, 
439 U.S. 463, 501, 99 S~Ct. 740, 761, 58 
L.Ed.2d 740 (1979); United Sta.tes '--tl. 
Sharpnack, 355 u.S: 286, 78 S.Cl 291, 2 
L.Ed.2d 282 (1958). 

Furthermore, the authority c:Onferred on 
the City Council is not federal authority 
which must ·be performed bY "Officers of 
the United States." Congress has a unique 
"dual authority" over the District of Co­
lumbia: it may legislate as the Federal 
legislative body, a.s it does for the 50 
states, or it- may legislate as the state 
legislative body. Keller "'· Potomac Elec­
tric Co., 261 U.S. 428, 443, 43 S.Ct. 445, 
448, 67 L.Ed. 731 (1922). 

Not only may statutes of Congress of 
otherwise nationwide appueatiOn be ap­
plied to the District of Columbia, but 
Congress may- exercise all the police and 
regulatory pow~ which a state legisla­
ture or municipal government would 
have in legislating for-state ot local p~ 
poses. . • . [T]he power of Congress un­
der Clause 17 permits it to legislate for 
the District in a manner with respect to 
subjects that would exceed its powers, or 
at least would be very unusual, in the 
context of national legislation enacted 
under other powers delegated to it under 
Article I, § 8. 

Palmore v. United Sta.tu, 411-U.S. 389, 
397-98, 93 S.Ct. 1670, 1676, 36 LEd.2d 342 
(1972). S~e also ~rict of Columbia 11. 

Thompson Co., 346 U.S. 100, 109, 73 S.Ct. 
1007. 1012. 97 L.Ed. 1480 (19~2). 

The power Congress has. givep tbe local 
government over streets in the District 
faijs within this second, unique power of 
Congress to legislate !)Ver the D~triet as a 
state legislature. AS discussed in the pre­
vious section, Congnss plainly believed in 
passiDg the 1932 streets closing legislation 
that its authority over the city street3-in­
cluding those with United States title-was 
a purely municipal authority. And the 
Home Rule Act also is legislation confer­
ring ordinary rnunicipal powers on the mu· 
nicipal government. not federal power. 
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When the City. ~uncll acts to close a city 
street it: is not exercising any significant 
fed~ "authOrlty:-·p~uant to. aay law of 
natioml.appllcation. ... Rather, it· acts as a 
DiUDi<;iJiajity, ,Pur:suan~ .to ·a congressional 
law unique ~ the :Pistrict of Columbia- ·. By 
authorizing the City Co~cil to close city 
streets, Congress does not make the coun­
cilmen "O:ffieers of ·the .United States." 
None of the concerns of Bw:kley v. Valeo 
are ~plicated. ·=·.ne Appointments Clause 
is aimed at federal appointments of· com· 
mon national significance. · It is inapplica­
ble to· this case. 

THE ZONING PROCEEDING 

[3] Throughout the proceedings leading 
up to the p~ge of the Eighth Street 
Closing . Acts, the developer.; represen~ 
that they intended to bw1d Techworld as a 
Planned Unit Development {"P.U.D."). 
This meant they. would seek Zoning Com­
mission approval, _rather . than pro~eeding 
under the· normal "matter:Of-right" regula­
tions, which requke no approval.· .The de­
velopers did undergo the Zomng Co~ 
sion proceedingS ·a.t .considerable. expense; 
but when the. zO~g eo:aimissioii restric­
tionS wez:e··iinpos~· the developers.-found 
them··: ·prohibitivelY ' buidensi:ime: . . They 
thereafter withdrew their P.U.D. ·applica­
tion, and eleCted to p~ed as .!l matter-of­
right. 

The prese~~tionists argue that because 
the developers stated to the City Counc_il 
that they. would proceed as a P.U.D., that 
the court should find the Council transfer­
red title to Eighth Stree~ .!Vith _an implied 
eo~~~t-~t d~yelopment must proceed as 
a P.U.D .. This court should also find that 
by .proce.g as a matter-of-right, the de­
velopers have violated that implied cove­
nant, and that it should be enforced as a 
condition of the developers _continuing fur. 
ther. 

Neither the Eigh~ ,S_tr~t Closing Acts 
nor the 1982 Closing ~eed~. Act men• 
tion anYtrung abo-qt :oning requirements 
on their face .. The preservationists concede 
~. but argue this court should find that 
the Council intended this implied C!JVenant 

when it passed the Eighth Street Closing 
Acts. 

The preservationists must find this argu· 
ment an uncomfortable one .'to make:- A 
·nonlawyer might think that if the Council 
and the Mayor did intend an implied cove­
nant which was not honored. that they 
would be the ones complaining. But they 
are satisfied. The Council a,nd the Mayor 
are before this court arguing there is no 
such covenant. · · Their preSenc:e here was 
necessitated by the lawsuit brought against 
them by the preservationist!, who seem 
detertr$ed to prove tp the Council and the 
Mayor that they did intend a covenant, 
whether they think so or not. 

Present statements by the Council and 
the Mayor of their .intent in passing the 
Closing Acts are not dispositive of legisla­
tive intent. Common sense dictates, bow­
ever, that this court note that the Council 
and the Mayor, two years after the passage 
of the Closing Ac:ts, believe the Acts were 
satisfactorily complied with, and that they 
request the eourt to so find. 

The weakness of the preservationists' 
posture reflects the wealmess of their su~ 
stantive j>ositioO: . Five···explicii C:ovenants 
were impOsed on ·the developerS by the 
Council as conditions for closing "Eighth 
Street. These covenants concern access 
for emergency vehicles, pedestrian circula­
tion, fire safety, and ptesetva.tion "of the 
view between the Carnegie LJ'brary, to the 
north of Eighth Street, ·aad the National 
Portrait Gallery to the "south.· The· cove­
nants were duly filed by the developers 
with the D.C. Recorder of Deeds. -:As the 
Council imposed five express. covenants. it 
is highly unlikely -they intended a sixth 
which they forgot to include. The dOctrine 
of e:rpremo unius est_ ~lu,sio alterius 
suggests that if the CAuncil intended a 
sixth covenant, they would have expressed 
it with the other five • . See NatioT&D.L R4il­
road Pa.tl3enger Corp. v. National Associ· 
ation of Railroad Pa.s:sengers, .414 U.S. 
453, 458, 94 S.Ct. 690, 693, 38 L.Ed.2d 646 
(1974). 

This is especially true because the five 
covenants which were imposed were re-
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spansive to concerns raised before the 
Council by the many groups testifying be­
fore it. One suggestion made by oppo­
nent,s of Teehworld was that the Council 
·Dot close Eighth Street until after the Zon­
mg Commission acted on the P.U.D. See 
Moore Committee Repart, Techworld exhib­
it 8, at 4. Further, the City Office of 
P~g originally reeommended that the 
c.losmg be contingent upon P.U.D. approv­
aL !d. at 6. · Thus the .very covenant the 
preservationists now ·argue was implied, 
was placed squarely before the City Coun­
cil at the tim~ it imposed the ·five express 
covenants. Its failure to mc.lude a sixth 
enacting these suggestions must be 
deemed a de}J"berate rejection of the idea. 
Cf. National Railroad P(],$$enger .Corp., 
414 U.S. at 458, 94 S.Ct. at 693. 

The full weakness of the preservatiot;~­

ists' argumf[!pt, however, becomes ~Iearer 
with an imdersta.nding of the regulatory 
zoning scheme in the District of Columbia. 
Title 11 of the D.C. Regulations provides 
for various, specific limitations on develop­
ment in differently zoned areas in the city. 
If a developer remains within these limita­
tions, he may proceed as a matter-1!f-right; 
that is, witho~t Zoning Commission pro­
ceedings. The Zoning Commission proceed­
ing is employed if a developer wishes to 
exceed the matter-1lf·right limitations. As 
the preservationists state in their papers, 
"the P.U.D. ·regulatory process requires 
Zoning Commission approval, whereas mat­
ter-of-right development does not." Pres­
ervationists Reply Memorandum at 10. 

Under this system, the choice whether to 
proceed a.s a P.U.D. or as a matter-of-right 
is the developers'. The Director of tile 
D.C. Office of Planning testified to this 
before the CoWicil: 

You can't force someone to go forward 
with a PUD or a matter of right develop­
ment. . . . In other words, you have a 
piece of property. · I can't force you to 
come dow'n to the Zoning Commission 
and do anything. It's only if you want to 
get certain things done. 

May 22, 1984 hearing before City Council, 
Preservationists exhibit 36, at 9. The cove-

nant the preservationis~ argue was intend­
ed would create a radical exception to this 
regulatory scheme. It would mean the 
Co'imcil took away the developers' choice, 
and committed the developers to go 
through the Zoning Commission, even if 
they intend to proceed within the normal 
regulatory limitations. It is unclear what 
such a proceeding would even consist of, as 
the purpose of P.U.D. appli~tions is to 
obtam authorization to vary ~tter-of-right 
limitations. 

If the Council intended to impose such a 
unique burden on the Teehworld develop­
ers, one which carves out a peculiar excep­
tion to the regulatory' scheme, one would 
expeet to find some clear evidence of this 
intent. Indeed, as the Co~cil was made 
awa,re of the strictly volWitary nature of 
P.U.D. proceedings, if they wished to make 
them' mandatory for Te~=hworld, they would 
have discussed and acted upon this .m some 
concrete w.ay. There is no evidence that 
tile Council intended such exceptional treat­
ment for Tei:hworld. Rather, the evidence 
shows that the Council was apprised that 
Zoning Commission proceedings are volun­
tary, and took no steps to change that. 

The Techworld developers originilly 
sought P.U.D. approval to achieve greater 
density than the zoning regulations allow, 
and to obtain a waiver of the set-back 
requirement frOnting on Mt. Vernon 
Square. By withdrawing their P.U.D. ap­
plication, the developers have given up 
their intention to exceed the regulatory 
limitations and have submitted themselves 
to them. Absent some clear indication that 
the Council specifically forbade such an 
otherwise permissible cour:se of action, this 
court declines the preser-Vationists' invita­
tion to fashion an exception to the zoning 
regulations. 

'fflE NATIONAL HISTORIC PRESERVA· 
TION Ac:r 

[ 4} The preservationists level one final 
argument against the procedural validity of 
the Eighth Street closing, based on the 
National Historic Preservation Act of 1966, 
16 U.S.C. § 470 et seq. ("NHPA"). The 
NHP A provides that federal agencies re-
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spoDSlble for: a ~eder:u. "undertaking" in­
volving certam histone_~. ~ust ~ow 
the Advisory Council on Historic Preserva­
tion a ''reasonable opportunity'' to make a. 
nonbinding ·comment. The o~y federal 
agency involved with the Eighth Street 
dosing is the National Capital: Planning 
Commission ("NCPC") .Which, pursuant to 
t;he '.82 Closing Proc:ed~ ~ct, mad~ a 
nonbinding recommendation to the City 
Council during the Council's delfueratio~. 
In pra~~ terms, the preservatioziists ar-­
gue that before the NCPC made its non­
binding recommendation to ~e Cit;y CollD­
c:il, it should have given the Advisory Coun­
cil a reasonable opportunity to provide a 
nonbindj.ng recommendation ·to, it. ·, The 
NCPC's failure to do so invalidates the 
entire Eighth Street closing. 

In legal terms, whet1ler the ~ghth 
Street closing triggers the NHPA depends 
on whether the NCPC participation~­
formed this purely local proceeding into a 
federal "lindertak:ing", withjn the meaning 
of the statute. Section 470£ of the Act 
provides: 

The head of any federal agency hav­
ing direct or indirect jarlsdiction over a 
proposed Federal or federally assisted 
Undertaking in any State and tne head of 
any Federal department or independent 
agency ·having authority to license any 
undertaking shall, prior to the appro-val 
of the expenditure of any Federal funds 
on the midertakiiig or prior to the is­
suance of any license, as the case may 
be, take into account the e!fect of the 
undertaking on any district, site, build­
ing, structure, or object th;lt is ~clud~d 
in or eligible for inclusion in the National 
Register. . The head of any su~ fedel;lll 
agency shall afford the AdVisory Counc1 
on Historic Preservation established un­
der sectio1lS 470i to 470V of this title a 
reasonable opportunity to comment with 
regard to such undertaking. 

A federal undertaking is where a. federal 
agency has direct or indi:rect jurisdiction 
over a project involvjng the expenditure of 
federal funds, or the issuance of a federal 
license. The only role the NCPC had in 

this C3Se was tb make a nonbiniiing reeom­
menlfation to the .Mayor. See· D.C.Code 
§ 7-422. The Mayor is free to foUow or 
"ignore the reeommendation as be sees fit. 
The NCPC n~er approves the expenW.: 
ture of federal funds, nor :issues any feder­
al license in connection with the street clos­
ing. On its face, section 470! plainly is 
inapplicable to the NCPC in the context of 
the ·Eighth Street closing. 

In its papers, the p~ervationists con­
cede that the ''litnited" language of ·section 
470 does not support their argument. ·See 
Preservationists Reply Memorandum at 21. 
They rely instead on the purportedly broad­
er definit:io.n of undertalQ:ng in the regula­
tions, 36 C.F .R. § 800.2(c:). .In 1980, when 
Congress pas:sed amendments to the 
NHP A, a HoUse Cominittee referred to the 
regulatory definition as "a.cc:eptable." See 
BJlep. No. 145'7, 97th Cong., 2d Seas. 45 
(1980), U.S.Code Cong. & A.dmin.News 
1980, p. 6378. The preservationists eon­
ten4 that cOngress thereby endorsed a 
broader application of the NHP A than it 
originally intended. 

This proposition-that a. remark by a 
aouse Committee constitutes formal con­
gressional adoption of a new statutory defi­
nitio~ d:ubious under any circwnStanc­
es. But in the present ease it is utterly 
prepos~us. I~ ~980 the entire Congress 
amended the NHP A to include an explicit, 
statutory definition of underta)Qng. This 
definition states that, "'undertaking' 
means any aetion as described in section 
470f of this title." Section 470w(7). Rath­
er thap adopt any new definition of under­
taking, Congress explicitly reaffirmed the 
original language of section 470f. The lan­
guage of that section~whicb the preserva· 
tionists acknow-ledge does ·not support the 
argument-is dispositive. 

Furthermore, the regulatory definition of 
undertaking only corroborates the conclu­
sion that the Eighth Street closing is no 
federal undertaking. · The language of 
§ 800.2(i) clearly requires a level of federal 
involvement in local projects far deeper 
than the NCPC's modest role in the Eighth 
Street closing. A local project only be-
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comes a federal undertaking when a feder· 
al agency 1~¢5 its " • • . approval, sanction, 
assistance, or support~ ••• " Id. · Examples 
of such f~ · ~volvement '·include 
projects directly undertaken by the agency, 
projects supported by federal loans or con· 
~. projects licensed by the· agency, or 
projects proposed by the federal agency for 
congressional :flmding . or authorization. 
ld. The regulation requires the federal 
agency be substantially involved in the lo­
cal project, either with its initiation, its 
funding; 9r its a~;thorization, before a local 
project is ~fonned into a federal under­
taking. 

Again, the NCPC's only role in a street 
closing in the District of Columbia is to 
provide the Mayor with a nonbinding rec· 
ommendation. This minimal participation 
is insufficient to trigger the NHP A. The 
N CPC is correct in its own assessment. 
which it prOvided the Justice Department in 
a litigation report: 

... when the NCPC has a purely adviso­
ry role, as it does with review of street 
and alley closings, it does not consider 
the act 3.1;1 "undertaking'' requiring com­
pliance with section 106 of the NHP A. 

NCPC Litigation Report, Techworld exhibit 
1'7, at 4. 

THE HEIGHT OF BUILDINGS Ac:r 

The developers intend to builQ. T~world 
to a height of 130 feet. · The height of 
buildings in the District of Columbia is 
regulated by the relevant provision of the 
Height of Buildings Act of 1910, ("HBA"), 
which provides: 

(a) No building shall be erected. aJ.. 
tered, or raised in the District of Colum· 
bia in any manner so as to exceed in 
height above the sidewalk the width of 
the street, avenue, or ·highway- in its 
front, increased by 20 feet; but where a 
building or proposed building confronts a 
public space or reservation fonned at the 
intersection of 2 or more streets, ave­
nues, or highways, the course of which is 
not interrupted by said public space or 
reservation, the limit of height of the 
building shall be determined from the 

width of the widest -street, avenue or 
highway. 

D.C.Code § 5-405. The .federal govern· 
ment and the preservationists argue that 
the HBA limi.ts the maximum height ·of 
Techworld to 110 feet. The developers, the 
government, and the preservationiSts an 
seek a deeJa,ration as to the maximum per­
missible height of .Tech~orld. 

-[5] Two preliminary concerns must be 
ad~ before proceeding to the m¢ts. 
First, the Corporation Counsel argues for 
the District govemment that this issue is 
not yet ripe for resolution beeause the loeal 
authorities have not yet issued a c:on.Strue­
tion permit allowing Techworld to rise to 
any specific height. But this case is ripe 
because the developers have made plain 
their intention of building Techworld to 130 
feet, most recently in the complaint in this 
action. The federal government and the 
preservationists have made equally plain 
their position that such a height is unlaw­
ful. All parties request a determination, 
and "there is a substantial c()ntroversy, 
between parties of adverse legal interests, 
of sufficient immediacy and reality." Lu.ke 
Carriers • Association 11. MacMullan, 406 
U.S. 498, 506, 92 S.Ct. 1749, 1755, 32 L.Ed. 
257 · (1972), quoting Maryland Cas'iJ.alty 
Co. v. Pacific Coal & Oil Co., 312 U.S. 270, 
273, 61 S.Ct. 5lO. 512, 85 L,~ 826 (1941). 

Second, the developers argue th~ en· 
forcement provision of the D.C.Code § 5-
408 gives ~e D.C. Corporation Counsel ex· 
clusive authority to b~g suit to enforce 
the HBA, and that therefore neither the 
preservationists nor the federal govern­
ment have a right of ;~,ction. 

[6. 7) The developers are correct that 
there is no general private rig):lt of action 
for the HBA, and therefore the p:teserva· 
tionists' claim must be dismissed. But the 
federal government stands on a different 
footing. It owns .Mt Vernon Square, ad­
joining the Techworld site. The statute 
indirectly authorizes a neighboring proper­
ty owner, such as the government, to bring 
an action to e~orce the H:BA. See D.C. 
Code §§ 5-426, 5-418(a). Furthennore, the 
federal government has the general right 



TECHWORLD DEVELOPMENT v. D.C. PRESERVATION U1AGUE 121 
Clta .. 648I'.Sapp.106 (DJ).C. 1986) 

to initiate suits to proteet the interests aDd Deposition of D.C. Surveyor Ralph . ·B. 
property of the United States. . United Sheaffer, U.S. exhibit 10, at 12-13. The 
States 11. Ja.~nto fin Co., 125 U.S. 273, KiJlg Plats are the definitive First Survey • ::: 
279, 8 S.Ct. 850, 853, Sl L.Ed. 747_· (1888) .. o{ the District of Columbia;_ prepared . .b)':':· ·: · 
In this case, the ·government's property ·Nicholas King in 1803. ld. at 14. Kitlg,·a- • • 
intereSt in Mt. V emon Square provides a contemporary of L 'Enfant,. was the first;: 
basis for it to bring an HBA ~ surveyor of the District. ld. •• ...1 ·.,_ __ _ 

[8) Even though the government may When a fronting street· ~orms part of a·::::::: 
bring an aetion in .this case, Congress ex- publie.traffic circle, square, or other public • ::: · 
plicitly entrusted the Corporation Counsel space, the Surveyor determines its width • • 
with primary responsibility for enforcing by measuring :ful1 across the entire. public 
the HBA. In addition, the Corporation space depicted on the plat. ld. at 35-36; 
Counsel is the chief legal advisor for the Opinion Letter of Deputy Corporation 
Dist:rici. with authority to enforce the D.C. Counsel, Oct. 1984, U.S. exhibit 3, at 2. He 
Code. See D.C.Code § 1-361. Therefore, bas on several occasions deemed the offi.. 
opinions rendeRti by the CorpOration Cowl- cia] width of sueh streets to be not less 
sel eoneerning the application of the HBA than 110 feet, even where the width of the 
are entitled to substantial deference, and street considered without the public space 
should only be overturned by this court if is less. The Corporation Counsel lu!s em-
they are plainly nmeasonable or c:ontr.uy ployed such determinations on several oeca-
to legislative intent. Chevron, U.S.A. v. sions in approving building heights. Ses 
National Resources Defense Council. 467 id.. at 2-3. 
U.S. 837, 844, 104 S.Ct. 2778, 2782, 81 
L.Ed.2d 694 (1983); Williams v. Wash- The Farragut Building on Farragut 
ington Metropolitan Transit Company, Square is 130 feet high, and tl:le new Army-
472 F.2d 1258, 1264 (D.C.Cir.1972). Navy Club will be 130 feet high~ ev:en 

though the ac:tual widths of the streetS 
The Corporation Counsel bas issued two they front on are less than 110 feet. The 

opinion letters in which it states the HBA Prudential Building on ·McPherson Square 
permits Tecllworld to be 130 feet high. It will reach a height of iao feet, even though 
also argues the same position before the it fronts on a street less thallllO feet wide. 
court in this case. lt presents two di.stinc:t In all these cases, the Surveyor determined 
justifications for its opiDiOD. Because the the widths of the fronting streets to be not 
government has failed to show how either less than llO feet, because of their loa­
of these justifications is unreasonable or tions on public spaces, and the Corporation 
contrary to the legislative intent, this court Counsel has relied on these determinations 
upholds the Corporation Counsel's determi- in applying the HBA. See ilL; Sheaffer 
nation. deposition exhibits B, C, and D. 

(a) The General Rule 

The general rule of the HBA is that a 
builmng may be built to a height equal to 
the width of the s~t on which it fronts 

·plus 20 feet. In applyiDg the HBA, the 
Corporation Counsel may request a deter­
mination of the width of a fronting s~t, 
from the Surveyor of the District of Colum· 
bia. To determine this width, the Surveyor 
either checks the recorded width, or if ilo 
width has previously been recorded, he 
~es an official determination by refer­
ring to the King Plats of the City. See 

The Corporation Counsel applied this con­
sistent administrative prac:t:ice to Tech­
world_. Teehworld fronts on the soath side 
of Mt. Vernon Sq~are. a pu_blic space. Ae­
cordiDgly, the Corporation Counsel opined 
that K Street :frontibg the Techworld site is 
not less than 110 feet wide, a determination 
consistent with the depiciion of the Square 

· on the King Plat. The maximum allowable 
height of Tecllworld is 110 feet plus 20 
feet, or 130 feet. '84 Opinion Letter at 2-4. 

That this interpretation reflects a con­
sistent, demonstrable administrative prae-
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tice, further adds to the weight of the 
Corporation Counsel's opinion. See Uda.U 
v. Tallman, 380 U.S. 1, 1'7, 85 S.Ct. 792, 
801, 13 L.Ed.2d 616 (1964). The pernicious 
result of undoing this longstanding prac­
tice would be to expose at least three ot};ler 
buildings in downtown Washington to HBA 
claims. 

The .government argues the Corporatio_n 
Counsel's '84 opin,ion should be msc:otmted 
because it apparently was drafted by a law 
firm retained by the Teehworld developers. 
This argument has no bearing on the opiD­
ion's authoritative status. Once the Corpo­
ration Counsel signed and issued the '84 
opinion, it became the ~ffl~ position Of 
the city, just as if this court sign~ a 
proposed order submitted by tlie govern­
ment, that order drafted })y the govern­
ment would become the official. order of the 
court. 

More to the point, the gove:nil:nent also 
argues the Corporation Counsel's opinion is 
unreasonable because of its reliance on the 
King Pla.ts. The Plats were drafted before 
the eXistence of "public reservations,'' 
which are areas appropriated by the Feder­
al government. Many public spaces depict· · 
ed oil the lUng Plats are DOW' public reser· 
vations, including Mt. Vernon Squ3re.. Be­
cause the Plats do not reflect the public 
reservations, they cannot·be used to deter· 
mine street widths of public spaces. 

A public reservation, however, is only a 
jurisdictional concept. A3 the D.C. Survey­
or stated: 

U.S. reservations are merely numbers 
for inventory purposes, so the Park Ser­
vice can identify and make referenal to a 
piece of ground that it has jurisdiction 
over. 

Sheaffer deposition at 15. The e,xistence of 
federal jurisdiction over an area depicted 
on a plat does not disturb the accuracy of 
the dimensions on the plat. the eXistence 
of public ~eriations make no difference. 
to the Surveyor's determinations of the dis· 
tances and proportions. reflected. on the 
plat. 

The King Plats remain the definitive sur­
vey of the District .of Columbia. The Sur-

veyor is fully jUstified in using them to 
determine street widths. Furthermore, the 
Corporation Counsel need not go out with a 
yardsticlc and measure the width of the 
street himself. · Be is fully justified in rely­
ing on the determination of the expert Slll'­

veyor of the .District. The Corporation 
Counsel's opinion re~g the application 
of the HBA to Techworld is consistent and 
reasonable, a%ld this coUrt has no reason to 
disturb it. 

(b) The Public Rueroation &t:eption 

:bl the '84 and '85 opinion letters, the 
Corporation Co\mSel proVided another justi­
fication for its determination that Tech· 
world may rise to 130 feet. The HBA 
provides an exception to the general rule, 
which provides that when a building fronts 
on a public space or reseriation, 

Formed at the intersection of two or 
more streets, avenues or highways, the 
course of which is not interrupted by said 
public space or reservation, the limit of 
height of the building shall be deter• 
mined from the width of the widest 
street, avenue, or highway. 

D.C.Code § 5-405. In the opinion of the 
Corporation Counsel, Tec:hworld satis!J.eS 
this aception, because it fronts on Mt. 
Vernon Square, a , public reservation 
formed by the convergence of several 
streets. 

Spec#icaUy, the Corporation- Counsel 
found ·that the course of K St;reet is unin­
terrupted. This is because K Street enterS 
the Square on one side, travels without a 
break around the Square, and emerges 
from the opposite side. See '84 Opinion 
Letter at 2. Also, the "course" of K Street 
is its direction or compass heading. K 
S~t enters and exits Mt. Vernon Square 
on the same heading; it shows no displace­
ment of its axis, and so its course is unin­
terrupted. See '85 Opinion Letter at 2; 
Black's Law Dictiona:ry, 424 (Rev. 4th ed., 
1969). 

This analysis of the course of K Street is 
consistent with that of the D.C. Surveyor. 
He testified that the eourse of K Street, as 
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well as the eourses of Massachusetts Ave­
nue and New York Avenue, are uniii~ 
rupted, because there is no break iD their 
alignment going into and coming- out: of the 
Square. See Sheaffer deposition at 29-30. 

K Street ·converges with Seventh and 
Ninth Streets, which also are lllliDterrupt­
ed. Therefore, the Corporation Counsel be­
lieves Mt. Vernon Square is a public reser­
vation, fanned by_the intersection ~-~o or 
more streets, the courses ·of which are·not 
interrupted by the Square. The Corpora­
tion Counsel used the public reservations 
exception to ·calculate the maximum ~ 
missible height of Tecllworld. The width 
of K Street at its widest point entering th~ 
Square allows a height 9f 130 feet. See '85 
Opinion Letter.. at 2-3. 

The government disagrees with this 
analysis, and argues that the course of K 
Street is interrupted ·by · Mt. Vernon 
Square, beeause traffic .on .K Street must 
slcirt around the Square in order to pass it. 
That is, because K ~treet bends around Mt. 
Vernon Square,. the government argu~ its 
course is interrupted, and that the public 
reservations. excepti~n does not ~pply. 

Once again, · the government IJ:liseon­
ceives this court's role in reviewing the 
CorpOration Counsel's opinion. See Chev­
ron, U.s.A., 467 U.S. at 845, 104 S.Ct. at 
2783. That opinion will only be overturned . 
if the government demonstrates it is plain­
ly unreasonable · or contrary to legislative 
intent. Instead of such a:i-gument, the 
government merely offers . an alternative 
~terpretation .!Jf the HBA. . This court 
finds the Corporation Counsel's interpreta.-. 
tion .. reasoiiable,. "and "consistent -With the'" 
language of the HBA. ·There is no basis on 
which to overturn it. 

THE HISTORIC LANDMARK AND HIS­
TORIC DISTRICT PROTECTION Ac::r 

(9] .. In their. final claim, the preserva· 
tionists argue that Techworld is subject to 
the District of Columbia Historic Landmark 
and Historic District Protection Act, D.C. 
Code § 5-1001 et seq. ("HLHDPA"). The 
HLHDPA provides, inter alia, that prior to 
issuing permits to alter. the exterior of a 
historic landmark, the Mayor must refer 

the permit application to the Historic: Pres­
ervation RevieW Board for. its comments. 
Section 5--lOOS(b). · In ~~- complaint,"the 
preservationists :argued the. :MayOr's ··is-· 
suanee of an' excavation "permit without 
first seeking the' Board's "i:omments 'was ·a 
violation of the BLHDP A. = In their papers,· 
however, they admit an excavation cannot 
alter a -vista, which is the purported land­
mark, and . they restrain themselves to ar­
"guing that the Mayor must refer aDfu.tu.re 
construction permits to the Board for their 
nonbinding recommendation. 

The HLHDPA ·applies ·to ·historic \land­
marks which it defines as sites listed in the 
D.C.· Inventory of Historic S'rtes. Section 
5-1002(6). ·That inventory lists hundreds 
of entries, . one of which· is the "Eighth 
Street Vista from Mt. Vernon Square to 
National .A.rc:hives." :.see Inventory, Tech-· 
world exhibit 15. Because of this listing,· 
the Preservationists ·argue :that-~ the 
HLHDPA applies to Techworld, which _lies 
on ~ighth Street south of Mt. . V etnon 
SqUre. 

The Jisting·upon ·which the preservation­
ists rely, however, ·c:Ontains ·a.n inscrutable 
inac:c:uracy ... ''VJSta"_·~ · View. ·See 
Webster~ New Internaticniaf Dictimiary 
2851 (2d ed. 1945). There simply is no view 
down Eighth Street, fro!Il Mt. V etnon 
Square to the National An:hives, as the 
Inventory describes. The National Portrait 
Gallery is on Eighth Street betWeen these 
two sites, 11lld it completely. obscures the 
view. One cann~t possibly see the Ar­
chives from Mt. Vernon Square, nor can 
one see the ~quare from the Arebiv&::t.he· 
Port:rait Gallery iSm the' way. -:!!'be Inven­
tory, therefore, describes a vieW that does 
not exist. It is impossible to know what is 
meant by the listing. 

The pres~ationists argue there is suc:.h 
a thing as an ''Ulterrupted vistL," and that 
the Inventory desmbes an intemrpted vis­
ta tunning from · Mt. Vernon Square, 
through the Portrait Gallery, and on to the 
Archives. The evidence in the record, how­
ever, is sorely deficient in demoJ;~Strating-~ 
such an oxymoronie concept. The preser­
vationi,sts point to a report by the HistOric 



124 648 FED~ SUPPLEMENT 

Preservation Review Board, which disCilSS­
es the arrangement of the buildings along 
Eighth Street but which does not discuss 
the conc:ept of an interrupted vista. Pres­
ervationists· exhibit 10, at 2-3. They also 
refer to a hopelessly muddled passage by 
an expert witness who testified before the 
D.C. Zoning Commission; a passage which 
explains nothing at all Preservationists 
exhibit 21. 

The preservationists also argue that be­
cause the Eighth Street vista was included 
in the Inventory by a panel of experts, they 
must have !mown what they meant. But 
this begs the question: by describing some- _ 
thing which does not exist, the court C3J1I!Ot 
know what they meant. It is alSo true that 
the Eighth Street vista listing was merely 
one of hundreds, and the fact that it is so 
inscrutable suggests the compilers ·of the 
Inventory were not always able to exercise 
a constant degree of care. 

Because the description in the Inventory 
of the Eighth Street vista is so flawed that 
it is impo_ssib}e to lmow what is described, 
the HLHDP A does not apply to Teehworld. 

EQUAl,. EMPLOYMENT OPPORTUNI· 
TY COMMISSION, Plaintiff, 

v. 
STATE OF MISSOURI, DEPARTMENT 

OF SOCIAL SERVICES, DMSION 
OF AGING, l)efendanL 

No. 86 ~fiSC 77. 

United States District Court. 
E.D. Missouri, E.-D. 

Aug. 29, 1986. 

Equal Employment Oppqrtunity Com· 
mission petitioned for enforcen1ent of two 
subpoenaes duces tecUm served on state 
agency pursuant to charge filed by termi-

nated employee c:ontending that state dis­
criminated against her on basis of race. 
State moved to dismiss enforcement peti­
tion on ground -that c:ourt did not have 
jurisdiction -to c:onsider it. The District 
Cour..._, Limbaugh, J .. held that EEOC could 
compel state to respond to suhpoenaes duc­
es tecum, though only Attorney General 
could bring discrimination action. 

Motion dismissed; petition sustained. 

1. Administrative Law and Procedure 
~65 

Civil Rights cS=>34 

Equal Employment Opportunity Com· 
mission was entitled to c:ompel state depart· 
ment of social services to respond to sub­
poenaes duces tecum arising from Title VII 
complaint made by terminated employee 
alleging racial discrimination, in that perti­
nent provision of National Labor- Relations 
Act allowed investigating agency to- seek 
information from .. person." term which. un­
like "employer'' did not exclude state 
governments. National Labor Relations 
Act, §§ 1 et seq., 2(2), 11, as amended, 29 
U.S.C.A. §§ 151 et seq., 152(2), 161; Civil 
Rights Ac:t of 1964, §§ 701 et seq .. 710, as 
amended, 42 U.S.C.A. §§ 2000e et seq., 
2000e--9. 

2. Administrative Law and Procedure 
~464 

Civil Rights ~34 

Equal Employment Opportunity Com­
mission had authority to bring subpoena 
enforcement action against state agency 
pursuant to investigation made under Title 
VII allegillg racial discrimination in em­
ployment, though only Attorney General of 
United States c:ould actually file civil com­
plaint in federal district court. C"JVil Rights 
Act of 1964, § 706(e), as amended, 42 U.S. 
C.A. § 2000e--5(f)(l). 

Robert Johnson, E.E.O.C., St. Louis, Mo.-, 
for plaintiff. 
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FOR THE DISTRICT Of COLUMBIA CIRCUIT 

No. 86-5630 September Term, 19 86 

Techworld Development corporation, et al. 

v. 

D.C. Preservation League, et al. 

C.ommittee of 100 on the Federal City, 

Appellant 

C.A. No. 66-00252 

a.Jn\ted states cour( uJ ~"'r'"··t 
for The .District o~ Co\umb\a C ftUl 

fl1!1l JUN 2 1.9&1 
~A,_n-;;d-c,_o_n_s._~.,l...,.i....,d=-a-:-t""""e_,a..-c-a..,..·s-e_s________________ GEORGE A. FlSHE'R. 

.ct.EiUC 

BEFORE: Wald,, Chief Judge 
Mikva and Buckley, Circuit Judges 

0 R DE R 

upon consideration of appellants' motion to vacate judgment 
and the opposition thereto, it is 

ORDBBED by the court that the appeals be dismissed. It is 

PURrBER ORDBRBD by the court that the motion to vacate 
judgment be grante4 for tbe reasons set forth in the accompanying 
memorandum. The judgment of the district court on appeal herein 
is vacated and the case is remanded to the district court with 
instructions to dismiss the cases as moot. 

The Clerk is directed to withhold issu(lnce of· the mandate 
herein until ~even days after disposition qf any timely ~etltion 
for rehearing. ~ 0. C. Cit. Rule 14. , 

Per C~iaa 
-~.;....;....-

o:?Ai:T:.lc:NT OF •· 

'0 o =S ;~d ~- ::~11 LSSI 

,-. · ·r. '- ""~":!:l Tt~~'i 1 ~ 
J - ,• ,J fl -, - -

3 JUN 3 1967 

LANDS 
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Nos. 86-5630, 86-5631, 86-5632, 86-5633- Techworld Develop!!ent 

Corp., et al. v. o.c. Preservation League, et al. 

MEMORANDUM 

In 1984, Techworld Development Corp. (Techworld) and other 

real estate developers filed an application with the District of 

Columbia (District) to close Eighth Street, NW, to allow 

devel~pment of the Techworld project - a proposed International 

Trade Center for high technology and information industries. 

Despite opposition from various groups,. including the Committee 

of 100 On The Federal City (Committee) and the D.C. ~reservation 

League (DCPL), the City council voted to close the street and 

transfer title to the developers. As required by the District of 

Columbia Self-Government and Governmental Reorganization Act, 

D.C. Code § l-2ll et seg., the Eighth Street Closing Acts, D.C. 

~ct No. 5-206 ~d o.c-. Law No. 5-148, were forwarded to both 

houses of Congress for a mandatory 30-day review period. 

Congress did not exercise its veto and the Acts became law. 

Three actions were filed in the district court: (1) the 

Committee and OCPL filed suit for declaratory and i.t;ljunctive 

relief seeking, inter alia, a determination that the Height of 

Buildings Act, o.c. Code S 5-405(a}, limits the height of the 

Techworld project, the D. c. counc i 1 lacks author Lty to transfer 

title to Eighth Street from the United States to the Techworld 

parties, and any delegation of authority to dis{X)se of federal 

property, such as Eighth Street, to elected D.C. officials 

violates the Appointments Clause of Article II, 52, of the 

Constitution; (2) Techworld filed an action seeking a declaration 
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~s to the legality of the project; and (3) the United States 

filed an action see king a judgment (a) quieting title to Eighth 

Street in the United States on the ground that under the Home 

Rule Act the D.C. City Council lacked authority to vest title to 

the street in private parties and {b) declaring that the planned 

height of the Techworld project violates the Height of Buildings 

A~t. 

on August S, 1986, the district court entered judgment 

adverse to all the ~laims of the United States and the 

committee. Specifically, the district court held that the D.C. 

Law transferring title to Techworld did not violate the Self­

Government Act and that authority to close and convey streets is 

among the powers granted the council by Congress. The court also 

held that delegation of congressional authority over street 

closings to the District's legislature does not violate the 

Appointments Clijuse of the Constitution. Finally,. the court held 

that the District had correctly interpreted and enforced the 

Height of Buildings Act.l 

On October 30, 1986, the President signed the continuing 

Approp~iations Act for Fiscal Year 1987, Public Law 99-591, which 

contained a provision •reaffirm[ing]" the City council's power to 

close and convey Eigbth Street. ~ 132 Cong. Rec. Bl06S6 (dally 

1. The district court also held that: th~ Eighth Street Closing 
Acts contained no implied covenant that Techworld must be 
developed .as a Planned 0 nit oevelopnen t; t:he National His toe i c 
Preservation Act, 16 u.s.c. S 470, does not apply to the Eighth 
Street Closing; and that Techworld is not subject to the Historic 
Landmark and Historic uist[~ct Protection Act, D.C. Code § 5-
1007. 

-2-
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ed., oct. 15, 1966). On November 7, 1986, the United states and 

the Committee e~ecuted a settlement agreement with Techworld to 

which the District is not a party. In the agreement, Techworld, 

the United States, and the Committee agreed to compromise an9 

settle all claims against each other. 

As a result of the congressional action ana the ensuing 

settlement agreement, appellants now move this court to vacate 

the district court judgment. Appellants argue that these cases 

are now moot due to the enactment of the congressional 

legislation and the settlement agreement. We agree. 

In United St:;ates v. Munsingwear, Inc., 340 u.s. 36 (.l.950), 

the Supreme court stated: 

The ~stablished practice of the Court in-dea1ing with 
a Civil case from a court in the federal system which 
has become moot while on its way here or pending our 
deci s~on on the merits is to ~ e"erse or vacate the 
judgment below and remand wi 1;h a direction to dismiss. 
That was said in Duke Power co_. v._ Gt~enwoo_a_ county, 
299 u.s. 259, 26 7, to be '-' th~ duty of -the· appellate 
court." That procedure clears the path fo-r future 
relitigation of the issues between the parties and 
eliminates a judgment, review of which was prevented 
through happenstance. 

340 u.s. at 39-40. This court has generally followed that 

rule. See, e.g., Aviation Enterprises, Inc. v. Orr, 716 F.2d 

1403, 1407-08 (D.C. Cir. 1983); Douglas v. Donovan, 704 F.2d 

1276, 1280 (D.C. Ci.r. 1983). 

The District relies on one recent case in this circuit, 

Cent~r for .Science in th~ Public Interest v. Regan, 727 F.2d 

1161, 1165 (D.C. Cir. 1984~, to argue that where a district court 

decision becomes moot "not by 'happenstance' but by the 

deliberate action of the losing party before the district court,• 



@006 
021'21/2006 ).4: :J6 FAX 

thi·S court should refuse to vacate the decision. Center for 

S.cience involved the recission by the Department of the Treasury 

of requirements for alcoholic beverage labeling. The district 

court found the recission invalid, and ordered the Department to 

set a new effective date for the labeling requirement. The 

Department appealed only from the "effective date" portion of the 

order; however, several industry group intervenors appealed the 

substance of the decision. Pending appeal, the Department 

adopted new superseding rules, and the appeal became moot. This 

court dismissed the appeal, and vacated that portion of the order 

setting the "effective date.a This court, however, refused to 

vacate the substantive portion of the order (which the Department 

had not appealed), finding that appellate review was prevented 

11 by the deliberate action of the losing party before the district 

court, the Treasury. n Id. at 1165. 

Center for Scienqe does not control the instant case. In 

center for science, the only reason for the Treasury's adoption 

of new superseding rules was the adverse district court 

decision. Center for Science involved a deliberate, unilateral 

action by an agency to supersede its own rules in order to moot 

the case. In the instant case, however, an independent 

intervening congressional act reaffirmed the District•s transfer 

of title whicn undoubtedly formed the impetus for appellants• 

desire to settle with all parties (except the District). It is 

clear that the congressional act caused the parties to settl•e 

which in turn mooted the action. Therefo~e, Center for Science 

is not persuasive precedent for departing fr.om the Munsingwear 
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doctrine in this case. 

The absence of a concrete title dispute over particular 

property would make any decision by this court on the horne ~ule 

and appointments clause issues merely an advisory opinion. 

Consequently,. because these cases have become moot. we are forced 

by the prescription of Muns~ngwear to dismiss the appeals, vacate 

the judgment below and remand with directions to dismiss the 

cases as moot. See United States v. Munslngwear In~"., 340 u.s. 

3 6 {1950) • 

-5-
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UNlTED STATES PISTRIC':I' COURT 
FOR THE DISTRICT OF COLUMBIA FILED 

SEP 2 21987 
TECHWORLD DEVELOPMENT 
CORPORATION, et al., 

Plaintiff, 

~. 

D.C. PRESERVATION LEAGUE, 
et al., 

Defen!3ants. 

: 

: 

: 

. . 

O~DER 

ClERK, U.S. DISTRICT cou-
111STRICT OF COLUMEll · 

c...-­
C.A. No. 86-0252 tli:·l-f:/- ~ 0 03 
And consoiidated cases 
C.A. No. 86-0266 C,iJ- J-r.{r.;J.9?t ,__ 
C.A. No. 86-0837- 9(}-f-.'7- ,;),'{ b 7 / 

(::0 

c:::> 
This court, in accordance with the order of the United 

States Court of Appeals for the District of: Columbia Circuit 

filed June 2, 1987, hereby 

ORDERS that these cases be dismissed as moot. 
~ 

Oi5 
......, 

c= :z. 
........ ~ 
en > 
~ ....-
-o r-

"' 
:::::::j 

en q.; 
~ 

WILLlAM B. BRYANT / .. # 
SENIOR UNITED STATE~ DIST~C~UDGE 

Septemberz2-, 1987 

S~P 25 mo1 
J·J'v I 

... -_t 
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!Nf.Rfr::· S'uppleme.nta·k opin!orc ccncerninc;;;7.J:he permiss!blm h.e!.-.ght.. 
ofbutlding_S'i' 1n. the Columbia: Praza; Project:Atea_ (GCG:: 
Z9$;,.It- Cclumbi~ Piaza-): 

GQM1\1ISSIONE~ oe· 'l'EE: DISTR!Cl: OE" COLUMB~ 

Gentlemen::. 

r~areop!nicn:: dated. Decll:lmber za-,. L9'Sr I concerning: three: 
questionsHaisect by-ColoneL Thomas K- Fullerton~ - As~tstantttc. 

theEngineer. C'ommiss!cner, I s;.::gressed the vtev.r that. the Zoning­
Commission:. cf the D!atrtc:: of Columbia is: wtthotlt' authcnty· i:o. 
cienomlfl..ata a: Stt6$t· affia "business:. street" \'lriti1in: the.- meaning­
of the- second. paragraph·. of. zecti:m: S cf t..~e:- .-1-\ct: ~pproveci ftms- l .,.. 
lglQi! f3&Star .. 4S2} ... as:.ume!ldeci· (sec=~ 5-405,. D .. C' .. Code", 
I96·r. ed .. L. ancl that: the' use: of. !:~e: term- "bus1r.zss. street. or 
avenue.' .. !n:. that:provts!om.of.' lci.-'\1:' has; reference to. a "bustnass­
stteet ... d~nom1natad as:. such· by the: Commissioners undec the· 
author1t'.roE the:· Act of July I.., 189(3'. as.ame.nded. (sees •. 1'-I2.05 
anct. e:-roa-:,:. . .D7 .... c~ Cooe,. lS6L ed·-)·... r: stated.. in. that: op!P.i:on:. 
that',... in. vie\>'r of: this-.,. the Zontn~ Conuniss!on: is; without: authretty 
tmadopt: section; 7 5 ll_:t of. the: Zoning: Regulations: of the: Dtsttict. 
of Cblwr.b!a,. reuding- -::!S' follufls:: 

n7srr .1. ~cr ths.- purpose· of administering 
tfies~ r~gulaticnz: that portior ... ;;t ilis Act. ::ei~rrad 
tO" in: Section:. 7510' desigDatlng; crc::rtata.. streets: 
as; 'business sz:reet3°, is interpreted. to. mean. 
those s1des·-and portions, of any street located 
ire a· Special f'l....!rpose, Commercial. or: fnduatr1al 
District .. '.. {Italics. omittsd) 



1 hove considered further ~he i;)rc.blem d reconcHinr, the 
Zoning Act of June 20. 1938 {:::ecs. 5-412 through. 5- 428, D. C. 
Code~ 1961 ed.) w1ti1 the previsions of the Act of june 1, 1910 
(sees. 5-401 through 5-409, D. C. Corle. 1961 ed.L rsgulatlng 
the h(.;)ight of buildings, and the !ast L~rov1so in s~t1on 2 ci tho 
Act of July 1, 1898, as amended (ee~s . 7-1205 and 8- 108, D. C. 
Codeo 1961 ed . }, insofar as the prc-;;iaions of these Acts relate 
to tne denom1P..atlon of "bus1n'3ss stre~tr.; ". As a result of th!a 
consideration, I am of th~ view that the app!lcc;ble provisions 
of these three Acts can be const:ruad oo as to retain in the Com­
missioners- the authority -to-c!~nomtnate "kn~;:Jtness . streets" for 
the purpose of allmv!ng the use of pl.iliHc spaca thereon fer 
business purposes, wnile at the same i:ims allowing the Zoning 
Commission to consider strests locar..ec!" in a Sp-ecial PurpoEe, 
Conunercial, o;-· Industriill District ~ s . "bus1nesa streets ~ 
avenues n for t:he purpose of deten:n!;Un~ v:nether bd.ld~ngs 
located on· such streets or avenues may be bu!H: to ~ mammum 
height of 130 fe~t. 

The Act of June l, 1910, ~!.li_7t:~1 in the first thr0e para-· 
graphs of section 5, ma}~e~ bh~ foJJ.c·.v~r•g ctislinctions: 

"No building shaU be e re cted , _ ali:er2d, or 
ra!sed in the District of C.::ll.umbia !n any me:nner 
so as to exceed j_n he~ght <.:>bcve tbe stdew~!k 
the w!dth of the street, avenue cr highway in 
its front, increased by tvvGnty f-~et; • • ~ 

"No building sh&ll be e-rected, altered, or 
ra!sed in any m_anner as to eJ~ceed ::he height of 
130 feet on a business street or avenue as th.e 
same !s new or h&eaf!:er may be lawfully desig­
nated, ••. • 

"On a residence street, avenua , or hlgh­
way no building shall be erecte d , aite:red, cr 
raised in uny mann~r so as to be over ninsty 
feet in h-aight at the highest part of the reef 
or parapet, • • • n 

- 2 -



!t should be nctsd from tne foregoing that Congress, by the P..ct 
of Jt.me l , 1910, classiif.ed the streets of th~ Dtatrict. of Columbia 
as· "re51dence street(s} .. and 11bun1."1ess street(z) 11

• Fur~h~r; the 
effect of the first three _pfiragraphs of section 5 of the Act of 
june l, 1910, is that on straets other than residence streets 
buildings may rtse to a maximum height of 130 feet, except as 
sucn ·hatght may b3 reduced. by tha appHc~Uon of the firs: pam­
graph of such. sectione fL'dng the ma!timum height of a buUdiGg 
at-the:w!dth of the street plus twenty feet. 

With tha enactment of the Act of March 1, 1920 { 41 Stat. 
500)( establishing a zoning systam for ths District of Columbia. 
the method of controlling the height of buildings constructed !n 
the District was changed. The Zoning Commission, croatasct by 
the first section of such Act6 was required by section 2 cl the 
Act to--

. •. divide the Distrtct of Cokmbia !neo cer-
tain districts~ to ba knownc rcspectivcl~r, as 
he!ght, area 6 .snd. usa districts, and • •. -~d.opt 
regulations specifying th8 height and area of 
buildings thereafter to be erectod cr aitered 
therein. • • . 11 

By the fo!lO\"!!ng prcviso this s~ction of the Act of March 1. 192 0. 
limited the authority of t..~g Zoning Comm.1ss!on in establ!sh!:;-,g the 
hGight cf builctlngs: 

" • • • Provided fiFthe!J That the p2rm!ssible 
height cf. buildings in any d1str!ct shaH noi: 
exce~ad th~ rna}t!mum. height of buildings P..0\"1 

authorized upcn any street in any port of that 
district by the Act of Congress approvad 
June l, 1910, and a~endmen~s i:hemto, reg­
ulating t.~e height of buildings in U12 Dtstr~ct 

cf Columbia. ~ • " 

I am of tho opinion, therGfore. that the Zoning Act of March 1 8 

1920, ~nd particularly u'le language I have set forth above, was 
intended by th~ Congress to aui.:horize the Zcning Comm1ssion, 
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creatGd by that :\ct 0 to consider aa a "business street cr ;::rvem .. -e 11 

any street or Clvenue lo~ted 1n a district zoned othor than resi­
dent!al. I am !mpsUed to this belief by reason of. the fact that 
Congress may be presumed to have r~cogn!zect the distinction it 
had mada in section 5 of the Act of Jun5 l, 19!0, mapra, as 
between a :•residence str~et" and n "business streGt". 'ft'1US 0 

when in section 2 of the Act of March l, 1920, suo:ra , the 
Congress referred to "any street 1n any part of that d1str1ct" it 
recognized that the Zoning Comrn!ss!on would b~ dealing with 
soms districts ~Nn1.ch contained "reside nee sttect3" and other 
cllstrtcts which conta1n'2d "businss:J streets" . 

And while the language of section 6 of ~"le Zoning Act cf 
Iun2 20, 1938 {whicl:l supersedes all but the first secticn of ~he 
Zoning Act of March 1, 1920) varies to~ degree from the language 
set forth !n the above-quoted proviso of. section 2 of th~ .Act of 
March 1, 1~203 by its use of the pbr~se· "!n any ~·)art of the DiZl­
trtct cf ·columbia a 1ri l!gu of "in any p:l!'t of that ciisttic~"' . 
nevertheless 1 am of the viet:-r that the siight change !n the 
languags of such section 6 of ;;he Act o1 J'Jn.e 2 0, 1938 , does 
not alrer the situation . 

P.cccrd.ing!y, i am of the opinion that wh~.:mever the Zoning 
Commission. acting under ~he aut~ortty of t.l)e Act cf Yune 20 . !938, 
as amended~ zones any area of the D1::.trict of Columbia for a uso 
other than a r~ s!.dent!al use, aU of the streets ·nir.h:.n such area 
become "business streets" w!th~n the meaning of section 5 of th~ 
Act approved ;uns 1, 1910, supra . 1":11s is not to say that the 
Zoning Commission has, by its action, denornin.a~ed such strsets 
as business streets within the mzan!r.g of the Act oi ]uiy 1, 1898. 
as amended, stu~ra. so as to pe:rr.1it the use of publlc space on 
such streets for business purposes . I am of th3 v1sw that under 
eXisting le·N only the Commlssionsra C<'ln lawfully denominate a 
street or portion of a street as a "bus!ness stte.at" on which U!le 

may be made of the pubi!c space for bus!ness pu.-po:;:~so :_\Tever­
theless, tnsofe!" as determining ~he ma:d.mum psrminsible height 
of buildings 1a concerned, I am oi th?. v t<::w t::Zat \'vhen ~he Zoning 
Commtss!on zon:::s an area as resident!!!!, on the on.a hand, and 
as special purpose, commercial, cr 1;ldustr1~l. on the other hand, 
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1n the first cas~ tho:;e provis~~:w of soct~cn 5 of i:~~~ Act o£J;)_n.:; 1, 
1910, relating to a "residc P.ce .strc~t"' ;;~li .'!pp!y J.n c:.~.;) tzrm!.;11ng 
me perr.n1s:.ible he!ght oi .t:uUd!ngs on rm~h sn-e~ ::s , a!'..d in ~;-;.~ 

second case, ~ho:;e prov!s~ons of ssctton 5 of th~ Act of jun0 l ~ 
1910 r~lating to the hetght of ~uilding~; on a "bv.s!.-.~ ss st;sct'" 
will apply . 

As noted earlier, section 7511.1 of the Zorr~.r.g F.egulntions 
of the District of Columbia, Ui1d~:r the c~pUon "Strz3ts D-2n~min·"! ~~c.1 

Businsss Streets" states ~'lat --

"For the purpose of adm!niswring the G(;J 
regulations_ that pcrd.on....of tr~ .Act refm-:<?<.! t ':l 
in SecUon 7510 designating certain str3ets 
as 'busir.:.ess stre2ts• , !s interpl"'Zted to me!;An 
those sides and port!cns of any ~rr<:et loc~tt)d 
1n a Spec!al Pur~ose, Commarcial, o:r !ndu~tzt~i 
District. 11 

I am of the v!e'>v: however, that the f~egoing lan'6t.:::.ga is i1~t ;.:m 
apt stat"rr...ent of the s!tuotio n . in rr:y op~~.ic!1 a bc?.tc=r s~'2 t9l!'lt::nt 

ts the following: 

"Section 7511 - Cu.sin~zs Sw·eets 

"7511. .1. Each htreet or pon!cn of str::;c t 
wtth!n a S~c!al P".lt:~:.Jse, Cornrr:m."Cial , cr :€n­
dustrtal Distr!ct !s a 'b!lsinsss street: wJ.~h~n 
the m~ani&!g of section 5 of !..~e P,ct mfcr:rcd ~o 
tn section 7 510, ioz the J?urpose of derorm~n­
il~g the maximum hG!ght .yf any buHcL'.ng w·ht.ch 
may be const:ructed en propsrty abutting such 
street or pC>tlon oi street. 11 

In conclusion, I am of the view ~hot while cn1y the Ccm­
miss!cners have authority t o d.encm1~te a street or pcz-tlon. of 
street as a "bus!noss s tro0t" £cr the. purpoze of {J}.lcv:1n.:;J t!w use 
for business pw-poees of sidewalk space on any stt.c3t cr portirm 
of strest, the Zoning Commissicn hes cut!1crtty t;nder til~ 1'\ct of 
Juna 20 , 1933, to prcv!de by regulation tha t any atr~~i: c.r pcrt!cn 
of street located !n a s~cicl pul·pose, commerc!-31, ~ inciu.str:al 
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usa district !s a businaas streat w!th!n the me~r.ing d s.actlon 5 
of the Act of 1una l11 1910, sv.prn , for t he purpose of datexm!n!ng 
the maximum htS1ght of buildings built on any such streei: or por­
tion. of street. 

2- 27-62 

Respectfully su.bm!tted 11 

Is/ Chester n. Gray 

CY-:ll:STER H. GRl-\Y 
Corporation Counsel, D. C. 

N ·o-- ~ ... ~- · -.1: t: z._ J ~;._~: -::-. ' ... _ 
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Whether peatbouaes 'JH:T be coastructed ab<we the he.ipt 
l:bd.te utabliahed b7 the .a.ct ot Ccmgreaa apprcwe4 Jae 
1, 1910, Ng-a:lat.ing tbe height o1 lm1ld1nga• fer pur­
poses other than to ccwezo alsTator aha.ttsJ and vbri.ber 
the presence ot aa operating agineer in such pent­
houses consti. ~ llhlJJIUm. oo~• wi tJ.:d.n the mean­
ing ot such Act. 

There bArre bee:n referred to this offico !or m opWon certain 
questicma vhich h.we beea rai.Bed b:r tbe Chief !'llgimter of tho Deparbaen't 
o! IaspectiG~~., relat:l.Ag to the pend.asibl.e •• o! pentbousea ccnatructed 
above the height. l.bd ts esta.bll.sbed bJ section S of tbe Aot ot Congress 
approved Jae l, l9lO (36 Stat. 162, u eaended.J sec. ~OS, D. c. Cocle, 
lSS1 ed.h !hese questions ruz:r be cu:preeaed brie~ as tollowa 

1. Hlq' the .tet o! J1me 1, ]9101 pend. tUng ~e ccmatnlctiOlll ~ 
ltpED'tihotlsea ewer elevat.ar sbaf'Y• to a greater height \ban 
uq l.iBit aet b;T 1ihe .let, be construed to pezmit the cca­
atructicm of pen~ea ror the purpoae ot housing air­
cccditiO!li.ng eqgipzeat, heating equiplllent., aild perhaps other 
ld:ad8 of eqvjp111.c t wbi.ch ord1na.r1J.7 might be located vi t.b1D 
a blrlld1agt 

2. Does the phrue a~ OCC'DpCCT" as used ill the Act of 
JUDe 1, 1910, in ccmneetdo.n vi th the- constrQCtion or ue 
of pm tbou.aes 1 precl.Ude the presence o! a. operating eingineer 
ill pen tboosea eon tai ning a1r-condi tioning or bea'ti.B.g eqv:i;)­
aent, 1Dclud1 ng boUen? 

The BiSBVers to the toregoiag questions dc.pEild upon a iD~retaU.OD 
or the Wt parqraph ot Sect:ian S ot the Act of Jlme 1, 1910, the per­
ti.Aelt. part of 1ahicb roada u fol.l.cmt 1 

aspires, ~. doeea, lldnuot.s, p:hmac1ea, peat 
houB es over elaT a tor abatta 1 Tentila tion sh.a.:na, ch1!mars • 
aomt&eks, and tin spriDkler tanka Blrf be erected to a 



greater height than aey l:br1t prescribed 1n the Act 
vhEIIl and u the sane msq be approTed by the CCII!ildssj,.Qlers 
ot the Diatrict of' Col.tmlbiar · Provided, boweTer 1 That such 
str.uc'tllrea when above such ~igbt abill be· fire­
proof', and ao fioor or coq>artacnt thereof shall be con­
atracted or used tor human occupancy' above t.he top sto17 
of the building upon vhieh such struet\ll"es are placeda 
~d prarlded., That pent houses, Te:ntilation shatta, and 
'Glilci shill be set back from the eXterior wal.ls d,tst.anee1 
equal to their respective heights aboVe the adjacent root: 
* * * ••• 
In connection w:tth the first or the ab<we questions, however, it is 

al.so neeessar:y, in construing the statute, to consi.der 1m3 long-standjng 
adPdnistrative interpretations or the statute ~th respect to the con­
struction or penthouses !or other uaes than "over el~Wator ah.a.f'ts*', 
inasmuch as the "lcng-cont:l..nued con~oraneoua and practical inter­
pretation of a statute by the executive o!f'icsrs ehargeQ. with ita 
arlm1rl1stre.tion * * * * * constitutes an invaluable aid 1n determ1ning 
the meaning o! a doubt:ru.).. statute. • Sutherland, Statutory Construction, 
sec. 5103. It mi.gh"t be a;Q4 that tbe pb;-a.se ltpenthouses over eie.Tator 
shatts" is pl.a:in and unambiguous, pend tti.ng the construction of pen~ 
hoqses only «er elevator shafts, and th!lt therefore there is not need 
tor adm1n1strat1:,-e construction o! thia phrase. But it 'ltt!i.y hard.ly be 
said that Congrese, by the use ot this phr&Se1 intended, !~r example, 
to prohibit tJ:le construction ol pen~ouses t'ff'er stairv:ay8 leadi.ng to 
the roof' o! a building, as is cOJ.mnOnJ.,y the practi.ce in the eonstruet:Lon 
of buildings, and as vas the pr~etice at tPe time the Act o! Jmte l., 1910 
was enacted, aeeord:i.ng to persons in the Department o! Inspection having 
knowledge o! the const.ruetiou praeti.caa a.t that time. 

It. would appear, therefore, t.bat t.ll~ phrase ttpen~()usea aver 
el.svator shafts" 1 rst.hor then be:i.ng plain 9.Il<d u.ns:m.biglicros, has required 
interpretation by the o!ficia.la of the District. o! Col:t~mbi.a charged nth 
t..'i-Je administration o! the statute containing the phrase. Tbe Director 
of' J.napection ciTer the ·Y'~ has interpreted the statuta a4 pennitting 
the co~truction over the height l.bd. t of penthouse.s to prO'I'ide abel ter 
fo-r rlr-cond.i tioni.ng equipment. such u ·d:t.er towers 1 evaporative eon­
de·nsers, and lrl.r-eonditioning :tens. '!he question now ar&se11, bowever, 
in tbe light of changed construction praeticea, whether tee Directort a 
:i.r:.t.e.rpretation of the statute lilq e:r:t.<md to penni tting the construction 
of penthouses to shcl ter heating equi{Jme.::it including bo:tle-..'"8. Much o! 
U·G idr-eondi tioni.rle and hea.ti.Jlg &e;"...:ip~nt ~ use. today req'tlires the 
c~rviees of ope.ratins e.ngi...neers, and the presence o! opcrati.Dg engineers 
in penthouses constructed a.boTa the pettd.ssible height lizit ·also in­
vc:-lvro 1m interprstf.tion o! tho lHli~ing ot the phrase •1amru1 oeeupe.ncy1", 
~ U;3'e.t in the Act. o! June 1 1 151.0. 

In ec-:.ecti.cn vith tL.e cc"";nd~aticr.. of 'both o! th!l questieiili d.i.s­
C1:.Ss~-:.1 ill ~ t;rl..nio!:t it is of irita...""e.St to conrlder tlJe in~t o! t£.~ 
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Ccmgress !:A enacti.J:lg the J.et of June 1, 1910. Strangely enough, al­
though it 1.8 common:i.y belieY"ed that the pUIJ>ose o! the A~ wu ~ pre-. 
sen-e the slcy"Une o! tbe ci v and to prevent the O'l'ersbad~ of the 
Capitol by e:xcessiveJJ- tall bn1ld1ngs, it would not appear that the 
Congreea, at the t.1..me it vu considering the bi.ll that later Qeealli8 
tbe .Act of Jl;fne 1, 1910, bad such a purpose in mind. Rather, according 
to a statement by one of the sponsors lit the bill during debate in tla 
House of Representa1;.:1ves., tbe principal concern of the Congress ilrrolTed 
the lack ot !'ireproofi.I:J.g on the "Upper or JMJWard stories• of bn11d'\ngs 
then conatructed, and the sponsor stated "~ act ie !or the purpose ot 
requ1.ring that bui]d1ngs of a certa.;1.,n height shall be o.f .f'ireproof material 
throughout.• Congresesional Record., Vol. 16, P• 1635. 

Another consideration of the Congress during ita debate on ldlat 
later became the Act of June 1 1 1910, would appear to relate to a!ltt.era 
of light and Tentila tion, as the £ollawing exchange during t.he debate 
tmuJ.d indicate f 

"}!R. CAMPBELL (a sponsor of the bill) '!he buildings on 
Pe:nn.sylTania avenue would be l~t.ed to the height pro­
vided for 1n this .bill (1.60 feet). 

"MR. SIMS. Now., 'Why should they be permitted to be, say 30 
feet higher on PeD:nSlyvania avenue t.h.m aey other busineas 
street or otherwise in the ciV"? 

"MR. CAMPBELL. It 1s the widest. street in the city. 

"MR. SIMS. Is 110t Hew York a..-enue full;r as vide? 

"MR. CAMPBELL. NoJ Penns]JTania .Avenue is the ld.der. 

•MR. SIMS. IS it "the objeet and plU"pose o! regu1ating the 
height of buildings 1n the bi.strict of Colurrb:i,a that the 
height of bu:Udi.ngs should be regulated on each street iD 
reference to the width o! that particular street? 

"MR. C.A!n'BELL. We are far below the l.ildt o! height that 
could be provided for an Penns;rlv~a Avenue when we pro­
vide for 160 !eet." (Coag. }lecord, Vol. 16, p• 6799; 
parenthetical notationB added) 

Accordingly, it would seam that the last paragraph of secti.~ 5 ot 
the Act of June 1, 19l0, should be cO!l$trued in the light of the intent 
ot the Congress in enacting the Aet; i.e., in terms o! fireproofing and 
of light and vent.ilation. 

():l this bui&, therefo~e, it ~uld appear t..'tat the 6l.st Cougr62s1 
in.~ofar u penthous~ \•·e...-e i!wal.ved, ws..s ttot COZ"..Ce:"ned so ~!1 l:?! t!l l:hG 
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use to which such penthouses would be put as with the fireproofing of 
such pentbow:~es, and it would seem there was no objection on the part 
or Congress to the construction of fireproof penthouses abovs the height 
lim1 t, just so such penthouses were (1) set back !ram the exterior wall.a,. 
apparentl.;r far rea.aons of light and ventilation, and ( 2) were no't ccm­
structed or used for human occq>ancy. 

'lhe term •hlltlll£l1 occupancy" moreover, perhaps should be construed in 
the light of the intent ot the Congress in enacting the Act. Tbe Con­
gress, in specifical..lJ' recognizing the necessity !or elevator lll&.ehtner')" 
above the height lind. t, obvious]¥ did not intend that no elevator mach­
inel7 repairman could enter the p~thOUBe over such aaohinery- tor the 
purpose of repairing it. Yet in one sense this is •bmi&lm occupanc.r• of 
such a penthouse. 

'lbe ten~ "occupancy" means, t.o quot.e \ofebster' s Nev Internation8l. 
Dictiona.r;y, 2nd Edt tion, the ttact of ta.ld.Jlg or holding possession"• 
An "occupant", to quote the same authority, is •one who occupies or takes 
possession; one who has t.he actua1 use or possession of a thing"J •occlJPT'f 
means nto take or enter upon possession of; t.6 bold possession o!, to bo1d 
or keep for useJ to uise"; 'While "occupation" means "actual possession or 
control•. I ma of the viGY, therefore, that the prohibition of •hUJ~~tAD 
occupanc;r", in the last paragraph or section 5 of t.he Act of .rune 1, l.910 
was intended bT the Congress to prevent the use of enclosed space above 
the height 1..im1 t !or res1denti.a11 office or business purposes, e1 t.her by" 
the 01mer of a building or by any tenant holding lD'ldsr him, but was not 
intended to preclude the use o! such space in connection vi th the ma:in­
tenance of such bu1l ding and the operation of its utili ties. I am ~ the 
view, therefore, that the last paragraph o! section 5 or the Aet o! June 1, 
19106 does not prohibit the presence o! building maintenance peraoan~l in 
:fireproof structures constructed above the permissible height l.illlit. 

In summation, I caused a study to be made o! the Act approved 
June 1 1 19101 and the legislative history of such Act, ld:th particular 
reference t.o t.he last paragraph o! section 5 of such .Act, as a result o! 
18hich I haTe concluded that the phrase in such paragraph, npenthousea 
aver elevator sha!ts", ma;r be construed to include penthouses OTer stair­
wqs leading to the roo! and penthouses over otller utilities necessar.r in 
connect.i.cm with the operation or a building, but. not to include penthouses 
to be used for residential_. office or business purposes. Further, I have 
concluded that t.he term "h1IJI81\ OCcupaDcyt' as it is used iD such paragraph 
sboul.d be construed to preclude the construction or use of penthouses for 
residenti.al, office or blJSi.ness purpose8 1 but not to preclude the presence 
in sueh pmthouses of bv~ld1ng maintenance personnel charged with the 
operation and maintenance ot the building's ut11.1 ties. 

'the ll!llemorand.WI ot the Chief Engineer or the Depart.ment of Inspection 
wo ra.t'ers to paragraph numbered 1 ot Section III! o! the Zcmi.ng Regula­
tions o! the Dis trlct of Colmbia1 as &::!Hsndcd, tmich re&d.s as fgllosa 1 
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•1. '!be prarl.siona or th6 Act of JUne l, 19101 as to 

spires, tovers, doaaa pinnacles (sic), pentbouea ore:r 
eleV"ator shafts, ventil.at.ion ahnfts, chimney3, smoke stacks, 
and .tir0-epn.nkler tanks sh.Ul cant.inue in tull torce and 
efteet, except that on brrl}dinga hera..tter erected the c-. 
ld.ssione:n ot the DiStrict of Col.umbia ·shill.. not approve the 
construction or fire-spr:lnlder tanks, water towers, ar hous­
ing tor ai.r e<md:lt:lcning to a height in e:=asa ot 130 teR 
meas-qred. tram the leTe1 ot the curb opposite the ld~ ot 
the .front ot the building. Fire sprinkl.er tanka, water 
towers, or h0118:ing tor ai.r eonditioniDg equi:IDent :raq be 
erected or 81:1larged em bn1Jd1nga erl.sting prior to December 
1, 1944 as provided. under Section XXIII or these regtllaticma. 
(As amended Dec. 1, 19b4 and Feb. 2$1 1948.)" 

1h1B reg-alation or the Zoning CC!!i:2mission,. as ~ been pointed out in 
the memorandum of the Chief Engineer o! t.he Department of Inspection, would 
appear to have a double e!f'ect. First, it imposes a ll:m1tation on the .Act. 
or June 1, 191.0, ataee 1 t prohibi-t.s the construction or tire-sprinkler 
tanks and water t.ower8 above 130 teet, although the JUne 1, 1910, Aet 
specilica.ll;r penrlts !ire-sprillkler tan.las above the 130.!oot height liait, 
and mJ/13 be construed to penrl.t 1o-ater towers above that l.1m:i t. But 110re 
bportant, the regulation -wuld appear to delimit the Act or June 1 1 1910, 
by i.q)liedlJ' authorizing the construction or housing tor air cood.i ti.oning 
equip;aent above iu:(r height limit established by- the June 1, 1910, J.ct., 
vitb the exception o! the l3C>-toot height ll.mit. It vould appear, 'there­
fore, that 'the Zooing Ccmm1ssicm1 l.1lte "the Direcrt.or o! Inspec:tions, hu 
construed the phrase l!fpentbouses OTer el.evator s~a to permit the 
eGDBtruct:lem o~ housing tor air-eonditioning equipment ab«e all height 
l1m:l. ts except the l3Q-!oot height l.iDit. 

'!he Zoning Regu1at1on.s of the District of Columbia, as 81lended1 have 
been promulgated by the Zozsing COIIIIIdssion of the District. of Colllllbi.a 
'QDder the authority' conta.ined ill the Act approved JUne ::.01 1938 (52 Stat. 
7971 aa amended.J title S 1 sec~ons 413 through 426, D. c. Code, 1.9Sl. ed.) • 
.A.Jao:og other tlrl..np, such Act eDpOW81"'8 the ZOning Commission to regul&t.e . 
the height or btd.ldi.Dgs, except the peraissible height of E!ll1' building 
shall DOt exceed the maXimum height of' buildings authorised by the Act 
ot JUne 1 1 19101 s"tra. Further, section 12 or the Act ot June 20, 1938 
(Section 5-424, D. • CodG, 19$1. ed. ) provides a 

"Sec. 12. WbereTer the ations made under the authori 
of thi.s Act req e a ·grea er - or s ze o yar 1 c 
other open spaces 1 or ~quire a lo-11er he~ht of build_ings or 
••ller Zlllmber or stories, or reCi\i1i'8 a greater percentage of 
lot to b• lett moccupied, or b!poae other higher standards tbD 
are rec::[u1nd ill or lmder ms;r other statute or JmDicipsl r.gulat1ona1 

the regizlation:~ J!'.ad.e md.er a.uthori tz of th:15 Aet ahall pern. * * •·1 
"(nndorseerlili sv.pplifa) · · · 
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.AccordingJJ", I aa ~ the opinioD that altho-agh the Act of JUae 1, 
1910, JaJq be cOD.Strued to permit the CC1D8truction, above \he 1IUlJdJima 
height 11lrd.ts established by such Act, of penthouses sheltering bn:iJding 
ut.1l:l ties, providing such penthouses meet the other requireuenta ot such 
Act, nwerthsleaa paragraph 1 of Section nii of the Zoning Regulationa 
of the District of Columbia hu the affect of prohibiting the eonstiUCtion 
of such penthouses above t.he 130 foot height l1mi t, although iq)liecfq 
permitting· tha construction of pct.houses for a:1r cccditioning equipaent 
above t.he lower h«lght l.im:lw established b;r the June l, mo, .Ao't. 

The Chiet Engineer of the Department of IDBpection concludes hia 
mEDoraDdllll of June 16, 1953, vi th the following paragraphs 1 

•It is apparent that e. situation d.itticul t both for thi8 
office and far _the archi tecta, omers, and mechanical engineers 
1dll cont.inue to aiat until both the Act of 1910 and the Zon­
ing Regulations are clarified and a ccmaiatent and equitable 
polic;r establiBhed for both. 

nrt; B8Giil8 to me that the intent and liEd. tation or tbl 
Act or 1910 should be established bT CCllllmlisaionera directiTe1 
and that thereafter the Zoning Regulations be cl.a.ri.!ied in 
order to be consistent. with such directive. 

'-'It. iJJ reccmaended that such di.rect:ive clear)J establish 
vbat equipment J'd3 be iD a •penthouse• abcwe the height l.im:1t 
u established by the .let of 1910, that there be a l1mi t1n.g 
aise to auch pent-house ba,aed on a percentage of root area,. 
and that the Zoning CClllllli.ssion establish· regu1ations con­
sistent thareidth, also for such pent-hoWJea as a.xceed the 
soning height limits bd are not abo-Ve the l.iJd. ts established 
by the Act of JUDe 11 1910. • 

IDUmuch as in .. new, the Act ot June 1 1 1910• Jli8,Y be eomrtruad to 
parmi t the CC!18truet1on, ab<We the various height l1m1 ta established b,y 
such Act, or penthouses to. house utlli tiea necessary in the cperation ot 
bn11d1nga, and to permit the presence in such penthouses or peraom1el re­
quired to operate such utilities, the OD..]J" action required of the Com­
ld.ssioners vith respect to establiahin.g •the int.Eot and lildtatlon of 
the Act ot l910W would be to direct their Secreta17 to forward a COffT 
ot this opinion to the Director o! Inspection for· his information and 
guidance. 

But as hu been pointed out ~liar• the eout.ruction ot the Act of 
Jlm& 1 1 1910, is D.Ot all that ia required to turuialh the Dcl.arif1e&Uft8 
recH saded b;r the Chief JDgineer. SiDOe the %~ regul.atiou prohibit. 
the eout.ruct1.clll of tire-sprinkler tanks, vatclr towera~, or hottSiD.g, tor 
&dr-ccmdi~ equipaant alxwe ]JO teet., alleh regul.atians efi'set1Tcl7 
e.ltaliU•~ fflr all lmj]<fi Dg81 aa utrae heiPt o! l30 fe9t, not. in­
eJ.=ug a:pires, ~~ pi'P'Molca, patbcmaca ever &l.G"n.tc::r =it...m.tu1 
ventilation sb.a.t'ta, C'hi.i:aGJ'B, mad aokestceb. 
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RECCHmiDA TIONS I 

1. 'lbat a1though the Act or June 1, 19101 regul.ating the height 
ot build.:ii:lgs, may be construed to permit the construction, above the 
Tarious height limits established by such Act, or penthouses to shelter 
blQ.lding utilities ot all. lct.nds, and to permit the preaence in such 
:pfillth()usea ot bui1ding maintenance persotine1, paragraph 1 ot eecti.on nn 
of the Zoil1ng Regulations probibi t:J the ccaatruetion above a height ot 
130 teet of fire-sprinkler tanks, water towers, and pentbouaea tor air 
conditioning equipmEtnt. 

2. 'l.ba-\ shoul.4 the CCIIImi.asioners desire to authorize the Director 
of Inspection to approve plans !or the ccmstruction, above 'the .,.xsMDI 
height limits established b)r the( Act of. June 1, 19101 o! penthouses to 
shel.ter building utilities, it would appear necess81"7 that there tint 
be a change in the Zoning Regu1ations or the District or Columbia, which 
are ccmtrol.ling • 

.3. That the Commissioners forward a copy of this opinion to (1) the 
Director or Inspection, D. c., and (2) the D. C. Buil.ding (:ode Advi.BC1"1' 
Committee, for appropri-ate recommendation relating to the Q.esi;rabili'tir 
or amending the Zoning Regulations or the District o! Columbia so a.a to 
clarity the present uncertainty regarding the construction, abaTe certai..D 
height l.imi.ts, of penthouses to shelt.er building utili ties. 

RFK:bs 
7/21/5.3 

/s/ VERNON E. WEST, 
Corporation C01m8el, D. c. 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ENGINEER DEPARTMENT 

4DD"E88 "E~LY YO 

DIRECTOR OP' INSPECTION 

DEPARTMENT OF INSPECTION 

WA&HINQTON ... D. C. 

Uay 13, 1953. 

To J1ham It llay Concerns 

Re: Housing for air conditioning equipment 
above 130 foot level. 

Prior to December 1, 1944, fire-spr-inkler tanks, water 
towers and air condi. tioning equipnent were permitted above 
height limits of buildings as established by the Zon;i.ng Regu­
lations and the Act of June 1, 19101 whichever was the more 
restrictive. 

0n November 15, 19LL, a public hearing was held by the 
Zaring Comcis~ion to consider amendments regarding the location 
of air conditioning equipment above the 130 foot height limit. 
The CO!IU'!Iission evidently felt that air conditioning equipment 
was unsightly, ar~ where fans were used they created a noiSe 
nuisance. The upshot was that the following amendment in part 
was promulgated: n* * * * the Commissioners of the 
District of Columbia shall not appro\oe the construction of fire­
sprir.kler tar.ks, water towers, or housing for- air conditioning 
equipn:ent to a height in excess of 13,0 feet measured f.rom the level of 
the curb opposite the middle of the f'ront of the builcling. * * """ 

The erection of ventilating shafts permitted by the Act of 
June 1, 1910 was not inc~uded in the above mentioned pr~hib~tions. 
However, I am of the opinion that the instal'l atioll of fans is not. 
permitted. 

The Amertcan Society of Heating and Ventilating ~ngineers 
defines "Air Conditioning: The simultaneous control of·all1 or at 
·least the f:irst tJ.'lree 1 of those factors affecting both the physical 
and chemical conditJons of the atmosphere within any structure. 
These factors include t.emnerature, btitrtidity, motion, distr.i,bution, 
dust, bacteria, odors and t-oxic gases, most of which affect in 
greater or lesser degree htiman he<1tith or ernnfort." and 11Ventilations 
The process of supplying or removing air, by nature Oi;' me<!h'll11cal 
means 1 t.o or fr001 a:ny space •" 

For purposes of ad~stration, air conditioning ~ forced 
ventilation s.hould be considered as synonymous. 
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REPORT OF T~ ZONnJG ADVISORY COUiTCIL 
Otl :FROPC6ED .'lj.iEfiDi.u::NTS TO T..£ ZOIIDn 

:®ULJI.TidiS 

July lS, 19S8 

11)201.26 An elevator or stai:rWay penthouse may be erected to a hei:$ht 
in excess o£ that authorized in the district in which located, provided 
such penthouse is !'et back !"rom all lOt lines or the structure upon 
'~hich located a distance equal to its height above the roof of the 
structure." 

114201.22 An elevator or stairtmy penthouse my be erected to a height 
in excess of that authorized ill the SP District provided such penthouse 
is set back from all lot lines of the building or other structure 
upon which located a distance equal to its hei3ht above the roof of the 
building or structure." 

"5201.23 An elevator or sta.:l.l'W8y" pP.nthouse may be erected to a height 
in excess of tl-.&!.t authorized ill the district in 1-Thich located, provided 
such penthouse is set back from all J.ot lines of the building or 
other structure U!JOn Hhich located a distance eqll3l to its height above 
the roof of the building or structure.i• 

116201.22 An elevator or st.ai.nla)" pentho\lse may be erected to a height 
in excess of that authorized in the district in Hhi.ch located, provided 
such penthouse is set back fr0r.1 all lot lines of the building or 
other structure upon t-thich ],ocated a distance equal to its height above 
the roof of the buflding or structure. 11 

These proposed amendments relate to the location of elevator and 

stainr.~y r>enthouses. Set back provisions of such appurtenances are 

contained in the Act of June 1, 1910, (36 Stat. 452), regulatinr, the height 

of buildin(;s in the District of ColUI':Ibio.. The Act provides that uhen above 

the llmi t of height, a penthouse, etc., si1all be set back from the exterior 

walls of the buildin;; on which it is located a distance equal to its hei~ht 

above the adjacent roof. Under the regulations recently repealed, the 

application of this ,rovision 1Vc1.s construed by the Zon:ing Commission to 

mean exterior 11alls from the street sides only, an interpretation considered 

in harmony 1Ti.th t.he l.ct a!1Ci not in violation thereof. Hhile regul.ations 

promulgated by the Commission are subject to Jllin:iJrrum standards. provided 

by the Act of June 1, 1910, ample authority exists to incorporate more 

restrictive rrovi.sions into the regulations 1-lhich has been done in numerous 

instances 1:1. th respect to other provisions of the Act. 

BXJIIl3I':' 3 



The principal difficulty encountered in applying the provision of the 

nel·7 rer,ulc:tions is that the reqlti.red set back of penthouses fran all outside 

ualls of the building does not in many instances serve any useful ,u:rpose 

since a set back from yards or courts required or provided is unnecessar,y 

to protect light and air for adjoining properties. It is for this reason 

that modification of these p:ll'agraphs in some form appears fully justified. 

There are several ways in uhich these paragraphs could be a111ended1 

each of uhici.1 merits consideration. In addition to the method advertised 

far this hearin:, the Camnission r.ti.ght either arply the set back to only 

those sides of a builc'!in~ a~uttin~ ~ublic streets, or to only those sides 

of a b\~din:-.; abuttin<: public streets or alleys; or to only those sides of 

a buildin:l: abutting public streets, alle;:•s, or a lm:er hei~ht district. 

There a~ears to be more sc~rt from builders and architects for one of 

the latter methods than there is for ado~ion of the ;ro,osal now before 

the Commission. Hm-rever, the Council is of the ~nion that the method 

".:'ro!'05ed here tti.ll :::ore closely .follO'l·! tl:e intent of the 1910 Act and assure 

ade~uate li~~t ane air for adj0inin3 ?ro~rtieS uneer all CO!lCei~ble 

circl!l".stances, ::J-.creas aco?tion of one of ~he other !:lcthods ::i·_:ht :!.n some 

i."1Star.ces ac1ver~ely ~-~.feet ;:-d join5_,, .. stnnctr•rcs. '!he a:nendr.lent as proposed· 

does not provide a reOJedy for every conceivable sitUD.ti'on since there will 

be a feu buildizl:; on narrou lots uh.ich w.i..ll be unable to provide the set 

back and must therefore be erected (uith penthouse) Within the total height 

envelope, S1lCh penthouse area count~ as a part of the noor area ratio. 

Since these cases Will 'be limited and since there is anple oilP<>rtuni~· to 

conforn because of the decreased bulJ< of buildin:::s nm! required, it is 

believed that no material hardship ;.;ill result. 

For the reasons outlined, a!lr'Toval of the amen<lr.l~ts as advertised is 

recar.mended ~ 

(S) n. o. CLOUSEn 
{S) T.~llt:llil rf • .,..JJ:.Nri,J (t:Jqz:~'-'l!'r.t. 
(S) HILLL'J~ F. Z.!cTIITOOH 
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