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This letter is submitted on behalf of Portals Development Associates and related entities 
(PDA), developers of the multi-phase Portals mixed-use office/retail/hotel development along 
Maryland Avenue, SW, between 12th and 14th Streets. Beginning in 1986, the various phases of 
the Portals development were designed and approved using the 160 ft. wide Maryland A venue, 
SW as the point of measurement for building height. Maryland Avenue, SW, west of 12th 
Street, is an elevated roadway constructed over the railroad tracks, and was built for the specific 
purpose of facilitating the development of the Portals site. 

As further described below and in the attached documents, PDA is concerned that the 
suggestions contained in the Office of Planning Report dated September 15, 2008 in the above 
referenced matter could be construed in a way that jeopardizes prior specific rulings and 
determinations by the District of Columbia government over a 20 year period regarding the 
measurement of height from Maryland Avenue for this multi-phase project, including prior 
determinations made by the Redevelopment Land Agency, the Office of Planning, the Office of 
the Zoning Administrator, the Council of the District of Columbia, the Department of Housing 
and Community Development, and this Commission. 

In ZC Case No. 02-35, OP proposed a text amendment to redefine "building, height of", 
and to provide a new definition of "natural grade". In that case, the term "building, height of' 
was originally proposed to be amended to include the following: "In the case of a property 
fronting on a street that is elevated above grade, the height of the building shall be measured 
from the lower of the natural grade or finished grade ... ". This office submitted to OP and to the 
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Commission in that case a series of rulings and determinations, more specifically discussed and 
illustrated in Attachment 1, Memorandum to the Office of Planning dated February 5, 2003, with 
Exhibits A through F, which confirmed and reconfirmed over a period of years that the elevated 
Maryland Avenue, at elevation +47ft., w~ to be used as the point of measurement for all phases 
of the Portals development. Parcels A, B, C and D of the Portals development were constructed 
using this point of measurement. Parcels E and F, which also abut 14 and D Streets, SW, have 
not yet been developed. 

In response to the specific concerns raised by PDA in that case, OP changed its initial 
recomiilertdation to remove the underscored language above and replace it with "In the case of a 
property fronting on a bridge or viaduct. .. ". On page 2 of its March 7, 2003 report to the 
Commission (See Attachment 2), OP specifically noted that the proposed text amendment was 
intended "to capture cases where the property fronted on a bridge or overpass". The term 
"viaduct" was added to the revised language by OP to preclude the use of elevated roadways 
such as the Whitehurst Freeway and the Southeast Southwest Expressway from being used as 
points of measurement The OP report recommending the revised language above specifically 
differentiated the Portals development from those examples, noting the extensive prior approvals 
of the use of Maryland Avenue as the measuring point for the Portals development. 

PDA representatives testified at the public hearing on that Text Amendment (See 
Attachment 3), and the Commission ulti_mately adopted the revised language as proposed by OP, 
which applies oilly to "property fronting on a bridge or viaduct", but not to property fronting on 
any ;'street [like Maryland A venue, SW] that is elevated above grade." (See Zoning Commission 
Order at Attachment 4). 

Recommendation B.3 of OP's September 15, 2008 Report in this case contains language 
which could be construed to undermine that prior action of the Commission, as well as the prior 
actions of the Council, DHCD, the Zoning Administrator, and OP in crafting language that 
would specifically allow the Portals project to be completed using the elevated Maryland 
A venue, SW as the point of measurement. Specifically, OP now recommends in B.3 on page 22 
of its Report that ;'the height of a building will not be measured from the human-constructed 
elevation" of a "bridge, viaduct, embankment, ramp, abutment, tunnel or other tvoe of artificial 
elevation._ .. " .. 

The Commission has already considered and acted on this matter only five years ago in 
Case No. 02-35. PDA urges the Commission to consider, recognize and reconfirm in its 
deliberations the long history of prior approvals of the development rights ofPDA, using 
Maryland Avenue, SW as the point of measurement for the Portals project. 
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Thank you. 

Christopher H. Collins 

Attachment 

CHC/ls 

cc: Travis Parker, Office of Planning 

# 562732l_vl 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF PLANNING 

* *'* 
Office of the Director 

MEMORANDUM 

DATE: March 7, 2003 

TO: District of Columbia Zoning Commission 

THROUGH: Andrew Altman, Director OP 
Ellen McCarthy, .Oeputy Director OP 

FROM: David J. McGettigan, AICP 

SUBJECT: Text Amendment - Measuring Point for Building Height 
ZC Case #02-35 

Summary 
The Zoning Commission setdown a minor text amendment to clarify ambiguous wording 
in the definition ofbuilding height (11DCMR§l99) as follows (changes in bold): 

Building, height of- the vertical distance measured from the level of the curb opposite the middle 
of the front of the building to the highest point of the roof or parapet The term curb shall refer 
to a curb at grade. In the case of.a propertv fronting on a street that is elevated above grade, 
the hei@t of the building shall buneasured from the lower of the natural mde or finished 
grade at the middle of the front of the building to the highest point of the roof or parapet. 

In addition, a new definition for naturai grade was provided: 
·Natural Grade-- the undistu_rbecl ground level formed without human intervention or, where 
the undisturbed ground level cannot be ascertainecl because of an existing building or 
structure, the undisturbed existing grade. 

Recommended Action: 
The Office of Planning recommends that the Zoning Commission modify In the case of a 
propertY fronting on a street that is elevated above grade tc;> In the case of a property fronting on a 
bridge or viaduct. 
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Bridge vs. Street that is elevated above grade 
The letter from Holland and Knight ofSeptetnber 9th, ZC 02-35, Exhibit# , (HK letter) 
indicates that the phrase "In the case of property fronting on a street that is elevated 
above grade ... " is not understandable {HK ietter, pg. 3, 2nd paragraph). The HK letter 
indicates that confusion may arise in the meaning of the term grade in this context. 
Additionally, in meetiD.gs with citizens groups1

, the intention of the phrase was 
questioned in regards to the case where a building might be below the level of the street 
and the street "elevated" above the grade of the building. The intention was to capture 
cases where the property fronted on a bridge or overpass (as indicated in the setdown 
report, page 1 ). 

Therefore, the Office of Planning recommends the phrase be modified to "In the case of a 
property fronting on a bridge or viaduct. Webster's Third New International Dictionary 
of the English Language, Unabridged, 1986 (Webster's) provides the following definition 
ofbridge and viaduct: 
Bridge- a structure erected over a depression or an obstacle to travel (as a river, chasm, 
roadway, or railroad) carrying a continuous pathway or roadway (as for pedestrians, 
automobiles, or trains) 

Viaduct "" a bridge esp. when resting on a series of narrow reinforced concrete or masonry 
arches, having high supporting towers or piers, and carrying a road or railroad over a 
valley, river, road, or other low-lying obstruction. 

The inclusion of the term viaduct is included to express the intent that elevated roads 
such as the WhitehlJI"st Freeway and the Southeast-Southwest Expressway, which don't 
seem very bridge-like, are included in the definition. This should address concerns of 
Holland and Knight that the phrase is not understandable. 

Additionally, this change will preclude designed urban spaces like The Portals site,' which 
terminates Maryland Avenue over the railroad tracks in a plaza. The plaza interfaces 
with the surrounding buildings in a level ground plane. The Portals site was approved by 
the D.C. Redevelopment Land Agency (RLA) in an agreement to develop the property 
with a high quality development. The project was approved by the Commission of Fine 
Arts and partially developed under the Urban Renewal Plan for the Southwest Urban 
Renewal Are~. When the Urban Renewal Plan expired the property was rezoned from 
unzoned to C-3-C. Two of the five building pad sites have been developed with office 
buildings and a third is under construction with the Mandarin Oriental Hotel. The 
Schedule of Heights of Buildings Amendment Act of 1998 was passed by Council to 
allow the fourth building to be measured from Maryl~d Avenue and to ensure a uniform 
height. Other wording may be contemplated to exempt this complex development, but 

1 These include the ANC 6C Planning and Zoning Committee and an Ad Hoc Committee on Building 
Height made up of representatives ofWesley Heights Historical Society, ANC 3F, ANC 3D, and the Forest 
Hills Citizen's Association. 
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OP felt the change to the use of bridge or viaduct would provide a simpler, cleaner 
solution th~t meets the intent of the amendment. 

Natural Grade 
The HK letter stated the term "natural grade" was unworkable based on the lack of 
definition of natural grade and the temporal question of when was it natural. It was 
therefore important that the Zoning Commission decided to add the definition of natural 
grade. The term ''natural grade" is already used in the Height Act of 1910 and the current 
definition in §199: 

Height Act - Where a building is to be erected or removed from all points within 
the boundary lines of its own lots, as recorded, by a distance at least equal to its 
proposed height above grade the limits of height for firepr9of ot noncombustible 
buildings in residence sections shall control, the measurements to be taken from 
the natural grades at the buildings as determined by the Mayor of the District of 
Columbia 

11DCMR§199- Where a building is removed from all lot lines by a distance 
equal to its proposed height above grade, the height ofbuilding shall be measured 
from the natural grade at the middle of the front of the building to the highest 
point of the roof or parapet. 

The Office of Planning does not believe that the phrase has become suddenly unworkable 
as the HK. letter suggests, but does believe that the proposed definition adds clarity. The 
first phrase of the definition clearly defines natural grade as ''the undisturbed ground 
levei formed without human intervention". The HK.letter asks if one needs to look to 
1791 for a determination of natural grade. The State Archaeologist located in the Office 
of Planning Historic Preservation Division indicates that a topographical survey from 
1791 is available, as well as a Geodetic Survey from 1892, both ofwhich are currently 
used to identify possible archaeological sites. However, the second phrase in the 
definition saves us from using this source by giving the option to use the existing grade in 
situations where the natural grade could not be discerned. 

The inclusion of the phrase "the lower ofn_~tural or finished grade" is also helps make the 
definition more workable. The phrase addresses several of the questions brought up by 
the HK.letter regarding multiple grading changes •. Tiiis preserves so:tne relationship to 
the street in cases where the natural grade is much higher than the street and eliminates 
questions when the grade changed to increase the finished grade elevation. However, the 
insertion of this phrase in the clarifying text only affects properties fronting a bridge. The 
Commission :tnay want to consider inserting this phrase in other areas of the definition 
where the term natural grade and finished grade are used. 

Urban Design Issues 
As indicated in the setdown report, the Comprehensive Plan discusses height in several 
areas. Particularly, in the Urban Design :Element, which seeks to strengthen and enhance 
the physical image of the District and maintain and enhance the horizontal character of 
buildings within the District. The interpretation that has been used in the past that has 

3 



ZC Case #02-35 
Definition of Building Height 
March 4, 2003 

allowed the measurement ofbuildings from bridges is not consistent with these policies. 
The proposed text amendment is more consistent with the intent of the zoning regulations 
to control the height ofbu,ildings. Property owners fronting on bridges will no longer be 
able to build 2-3 stories higher than the neighboring property owner, whose land is in the 
same zone and at the same topographic elevation. This will apply ~e measurement of 
building height more equitably and further the intent of the zoning ordinance and the 
goals of the Comprehensive Plan. 

The Office of Planning has malyzed other bridges and viaducts in the District with the 
aid of the Geographic Information System and determined that the measurement of 
building height from a bridge or viaduct is the exception and not the rule. The findings 
are presented in Attachment 1. 

Recommendation 
The Office of Planning reconunends th_at the Zoning Commission modify In the case of a 
property fronting on a street that is elevated above grade to In the case of a propertvfrOilting on a 
bridge or viaduct. The remainder of the proposed text amendment should be adopted 
advertised. 

Attachment: 
1. GIS Analysis 
2. Jurisdictional Survey 
3. History of Height Act 
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Attachment 1 

GIS Analysis 
Elevated roads were identified through WGIS data from the Bidgeffunnel data set. The 
Whitehurst Freeway, Eisenhower/Southeast Freeway and South Capitol Gateway areas 
were chosen for study because of the significant clusters of tall buildings along these 
elevated roads. Buildings fronting these elevated roadways were identified. 

Gateway 

Figure 1 GIS Study Areas 

Roof elevations from the GIS for these buildings were compared to a 3-D surface 
generated from GIS topographic information. The building height was compared to the 
height limit of the underlying zone as shown in the following table: 

Bldg Height Zone Height ZONE Difference 

62 60 W-2 2 

18 40 W-1 (22) 

20 40 W-1 (20) 

27 40 W-1 (13) 

24 40 W-1 (16) 

7 40 W-1 (33) 
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34 60 W-2 
86 60 W-2 
85J ~0 W-2 
71 60 W-2 
17 60 W-2 

--
14 60 W-2 
34 60 W-2-

84 60 W-2 
70 90 W-3 

~e 90 W-3 
72 90 W-3 
72 ~0 w.._~--
89 90 c-3~c-

18 90 C-3-C 
93 90 c-3-C 
95 90 C-3-C 
97 90 C-3-C 
33 90 C-3-C 
43 90 C-3-C 
13 60 R-5-C 
14 90 M 
23 90 M 
33 60 C-M-2 
13 60 C-M-2 
15 60 C-M-2 

Attachment 1 

--
(26) 
26 
2_5 

11 

-- (43) 
(46) 
(26) 
24 

(20) 
(24) 
(18) 

- (18) -
-{1) ,- --

(72) 
3 
5 
7 --

-(57) 

(47) 
(47) 
(76) 
(67) 
(27) 
(47) 

·(45) 

As can be seen from the table, 74% of the buildings were below the building height limit 
and most of the remainder were within a few feet of the limit, which can be accounted for 
in the accuracy of the GIS data(+/- 1 Meter) and differences in the location of the 
building height measuring point and the location of the rooftop elevation point. In no 
case does a building exceed the height reqQirement by the 30-35-foot difference between 
grade and the curb on the elevated road. 
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, Jurisdiction 
West Vancouver, British 
Columbia 

Montgomery Co., 
Maryland 

Prince William Co., 
Virginia 

Fairfax Co., Virginia 

San Francisco, California 

Attachment 2 -Jurisdictional Survey 

Bulldine Heieht Defmition 
The vertical distance measured from the lower of average 
natural grade or average finished grade. 

The vertical distance measured from the level of approved 
street grade· opposite the middle of the front of a building to 
the highest point of roof surface of a flat roof; to the deck 
line of a mansard floor; and [***5] to the mean height level 
between eaves and ridge ofa gable, hip or gambrel roof; 
except, that if a building is located on a terrace, the height 
above the street grade may be increased by the· height of the 
terrace ... 
The vertical distance from grade to the highest point of the 
rooffor flat roofs; to the deck lfue of mansard roofs; and to 
the average height betWeen the eaves and the ridge for gable, 
hip, or gambrel roofs. This term shall mean a reference plane 
representing the average elevation of fmished ground level 
adjoining the building or structure at all exterior walls or 
surfaces. 
The vertical distance to the highest point of the roof for flat 
roofs; to the deck line of mansard roofs; and to the average 
height between eaves-and the ridge for gable, hip and 
gambrel roofs measured from the curb level if the building is 
not more than ten (10) feet distant from the front lot line, or 
from the GRADE in all other cases. 

The vertical distance by which a building or structure 
rises above a certain point of measurement, which point shall 
be taken as indicated herein. For this pmpose, the term 
''building" shall be deemed to include the term "structure:" 

(a) In the case of either (b) or (c) below, such point 
shall be taken at the centerline of the building or, where the 
building steps laterally in relation to a street that is the basis 
for height measurement, separate points shall be taken at the 
centerline of each building step. 

(b) Where the lot is level with or slooes downward 

Grade Defmition 
Natural Grade- the undisturbed ground level formed without 
human intervention or, where the undisturbed ground level 
cannot be ascertained because of an existing building or 
structure, the undisturbed existing grade 

Grade: This term shall mean a reference plane representing 
the average elevation of finished ground level adjoining the 
building or structure at all exterior walls or surfaces 

GRADE: A reference plane representing the average of 
finished ground level adjoining a 
building at all exterior walls. 
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Jurisdiction BuDding Height Def"mition Grade Def"mition 
from a street at the centerline of the ·building or building step, 
such point shall be taken at curb level on such a street This 
point shall be used for height measurement only for a lot 
depth not extending beyond a line 100 feet from and parallel 
to such street, or beyond a line equidistant between such 
street and the street on the opposite,side of the block, 
whichever depth is greater. Measurement of height for any 
portion of the lot extending beyond such line shall be 
considered in relation to the opposite (lower) end of the lot, 
and that portion shall be considered an upward sloping lot in 
accordance with Subsection (c) below, whether or not the lot 
also has frontage on a lower street. 

(c) Where the lot slopes upward. from a street at the 
· centerline of the building or building step, such point shall be 
taken at curb level for pmposes of measuring the height of 
the closest part of the building within 10 feet of the property 
line of such street; at every other cross-section of the 

· building, at right angles to the centerline of the building or 
building step, such point shall be taken as the average of the 

' ground elevations at either side of the building or building 
. step at that cross-section. The ground elevations used shall 
be either existing elevations or the elevations resulting from 

. new grading operations encompassing an entire block. 
· Elevations beneath the building shall be taken by projecting a 
· straight line between ground elevations at the exterior walls 
at either side of the entire building in the same plane. 

(d) Where the lot has frontage on two or more streets, 
the owner may choose the street or streets from which the 
measurement of height is to be taken, within the scope of the 
rules stated above. 

Where the height limits for buildings and structures are 
established by this Code, the upper points to be taken for 
measurement of height shall be· as prescribed in the 
provisions relating to such height limits. 

New York Cit)', New York The "height factor" ofa #building# is equal to the total Base plane (6/29/94) 
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Jurisdiction 

Attachment 2 - Jurisdictional Survey 

Buildine Heieht Defmition Grade Definition 
#floor area# of the #building# divided by its #lot coverage#. The "base plane?' is a plane from which the height of a 
If two or more #buildings# are located on the same #zoning #building or other structure# is measured as specified in 
lot#, their #height factor# is the sum of their #floor areas# certain Sections. For #buildings#, portions of #buildings# 
divided by the sum of their #lot coverages#. The #height · with #street walls# at least 1 S feet in width, or #building 
factor# is thus equal to the number of #stories#, if the segments# within 100 feet of a #street line#, the level of the 
#building# were erected without setbacks. In computing a #base plane# is any level between #curb level# and #street 
#height factor#, a fraction of .S or more may be considered a wall line level#. Beyond 100 feet of a #street line#, the 
whole number, and srilaller fractions shall·be disregarded. level of the #base plane# is the·average elevation of the 

final grade adjoining the #building# or #building segment#, 
determined in the manner prescnbed by the Building Code of 
the City of New York for adjoining grade elevation. In either 
case, where the #base flood elevation# is higher than grade, 
the·#base flood elevation# may be the level of the #base 
plane#. In addition, the following regulations shall apply: 
(a) Within 100 feet of a #street line#: 
{I) The level of the #base plane# for a #building# or 
#building segment# without a #street wall# shall be 
determined by the average elevation of the final 
grade adjoining such #building# or #building 
segment#. 
(2) Where a #base plane# other than #curb level# is 
established, the average elevation of the final 
grade adjoining the #street wall# of the #building# 
or #building segment#, excluding the entrance to a 
garage within the #street wall#, shall not be lower 
than the level of the #base plane#, unless the #base 
plane# is also the #base flood elevation#. 
(3) Where the average elevation of the final grade 
adjoining the #street wall# of the #building#, 
excluding the entrance to a garage within the 
#street wall#, is more than two feet below #curb 
level#, the level ofthe #base plane# shall be the 
elevation of such final grade, unless the #base 
plane# is also the #base flood elevation#. This 

h shall not apply to #buildings developed# 

9 
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Jurisdiction 

' 

Chicago, Illinois 

Attachment 2 - Jurisdictional S'urvey 

Bulldin2 Hei2ht Defmition Grade Defmition 
before June 30, 1989 inR2X, R3, R4 or R5 Districts. 

· Furthermore, this paragraph shall not apply to 
#buildings# in· C1 or C2 Districts mapped withiit R2X, 
R3, R4 or R5 Districts, or in C3 or C4-1 Districts, 
unless such #buildings# are located on #waterfront 
blocks#. 
(4) As an option, on sites which·slope from the #street 
wall line level# to the #rear wall line level# by at 
least ten percent to the horizontal, the level of 
the #base plane# may extend in a sloping plane from 
such #street wall line level# to such #rear wall 
line level#. When a sloping #base-plane# is thus 
established, the average elevation of the final 

; . grade at the #rear wall line# shall not be lower 
, than the #rear wall line level#. 
(b) For all #buildings#, where #base planes# of different 
elevations apply to different portions of a #building#, 
only that portion of the #building# to which such #base 
plane# applies may be used to determine such #base 
plane#. 
(c) For #buildings# located partially Within and partially 
beyond 100 feet of a #street line#, or where #comer lot# 
or #through lot# regulations subject different portions 
of a #building# to #base planes# of different elevations, 
separate #base planes# may be determined for each such 
portion of the #building# or, as an option, the elevation 
of each such #base plane# may be multiplied by the 
percentage of the total #lot coverage# of the #building# 

· to which such #base plane# applies. The sum of the 
products thus obtained may be the elevation of the 
adjusted #base plane# applicable to such #building#. 

Building height" is the vertical distance from the curb level, The "curb level" for any building is the level of the 
or its equivalent, opposite the center ofthe front of a building established curb in front of such building measured at the 
to highest point of the under·side of the ceiling beams, in the center of such front Where no curb elevation has been 
case of a flat roof; to the deck line of a mansard roof: and to established, the mean elevation of the finished lot grade 

10 
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Jurisdiction 

A Unified Develo12ment 
Ordinance. by Michael B. 
Brough, Planners Press, 
APA 

Attachment 2 -Jurisdictional Survey 

BuDdin! Bei!ht Defmition Grade Defmition 
the mean level of the under side of the rafters between the immediately adjacent to a building shall be considered the 
eaves and the ridge of a gable, hip, or gambrel roof. Where "curb level." 
no curb level has been established, the height ofa building 
may·be measured from the mean elevation of the finished lot 
grade at the front of the building. 
The height of a building shall be the vertical distance 
measured from the mean elevation of the finished grade at 
the front of the building to the highest point of the building. 
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February 5, 2003 

(Text Amendment - Definition of Building Height) - Impact on Development 
of Portals Site at 12th, 14th and D Streets and Maine Avenue, S. W. 

Introduction 

As a follow-up to our recent meeting and our subsequent discussion, the 
following information is to provide you with a background of the development of the Portals 
site. This project, which has been in various stages of planning and development since 
January of 1986, uses Maryland Avenue, S.W. as the point of measurement of building 
height. This measuring point has been approved and confirmed by a number of D.C. 
government agencies over the years. Parcels A, B and C of the Portals site were developed 
with this point of measurement. A change in the point of measurement for Parcels D 
and E, as proposed in Case No. 02-35, would have significant impacts on the project. 

Exclusive Rights Agreement 

The proposed development of the Portals site was ~pproved by the D.C. 
Redevelopment Land Agency (RLA) in early 1986. RLA controlled the property at that 
time, and executed an ExclUsive Rights Agreement (ERA) with Portals Development 
Associates (PDA) on January 24, 1986 (Exhibit A). The ERA stated, inter al£a, that in 
consideration of PDA's investment of both time and resources in the preparation of a 
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proposal for develop:rnent, the RLA would forego con.Sideration of other :proposals. Initial 
plans were due within 30 days, and the objective of the Agreement was '~to create a high 
quality development." 

Project plans were prepared by .Arthur Cotton Moore Associates for 
submi$sion to RLA. The Portals site, like most of Southwest D.C. at the time, was not 
subject to the 1958 Zoning Regulations, but instead to the pre-1958 regulations and the 
Southwest Urban Renewal Plan. The original plans for the project showed that the 
buildings in the Portals development would be constructed to a height of 90 feet, as 
measured from the Maryland Avenue roadway to be constructed over the railroad tracks. 
The attached Site Plan, dated February 21, 1986 (Exhibit B), shows the proposed 
development in roughly four quadrants, bordered by 12th, 14th and D Streets, S.W. and 
Maine Ave:Q.ue, with the project divided into qU;B,fters by Maryland Avenue and 13th Street. 
The Site Plan shows that the elevation of the first floor levels of all of the proposed 
buildings was to be at D.C. datum plus 44, which was the then .. proposed elevation of 
Maryland Avenue and the central plaza. Maryland Avenue was evep.tually constructed at a 
width of 160 feet, with a central plaza of 320 feet in diameter, at a building measuring point 
elevation of plus 47. 

In order to confirm the then-current status of Maryland Avenue, S.W., PDA 
sought the input of the D.C. Surveyor. On January 16, 1986, Ralph Shaeffer, the then­
Surveyor of the District of Columbia, confirmed that Maryland Avenue was vacated and 
abandoned for public use in 1901, and use of the street was granted to the railroad. 
(Exhibit C). He also confirmed that, subseque;ntly, Congress then transferred certain 
portioilS of Maryland Avenue 'to the RLA, with the remainder of the right-of-way to be 
known as a "railroad street". 

Land DispositionAereement 

In May of 1989, the Developer and RLA entered into a Land DiSposition 
Agreement (LDA). Section 1 of Part I of the LDA includes the definitions to be used 
throughout the Agreement. The tei'lil. "Basement-Type Space" was defined as anything· 
below D.C. datum plus 46 (the elevation of the Maryland Avenue roadway).1 Section 7 of 
Part I of the LDA required PDA to construct the Maryland Avenue roadway as a pubic 
improvement, and also required the RLA to review and approve the plans for the Maryland 
Avenue roadway prior to construction. Section 105 of Part U of the LDA required PDA to 
dedicate the Maryland Avenue roadway to the District of Columbia. 

1 The subsequent drawings indicate a point of measurement of the buildings abutting the Avenue 
at elevation plus 4 7. 
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Development 

The Maryland Avenue roadway and Parcels B and C of the Portals site were 
developed in the early 1990's pursuant to the controls of the Southwest Urban Renewal 
Plan. The office buildings are now known ~s 1250 and 1280 Maryland Avenue, S.W. The 
plans for the buildings and the roadway were subject to RLA review and approval, as well 
as review and approval by the Commission of Fine Arts, under the Shipstead-Luce Act. 
The buildings were developed using the Maryland Avenue roadway as the point of 
measurement. 

The Urban Renewal Plan for the Southwest Urban Renewal Area, 
Project Area C expired in 1997. The Zoning Commission then approved a Zoning Map 
Amendment to rezone the property from its then unzoned status to C-3-C. PDA then 
sought and received confirmation from the Zoning Administrator that, under the Zoning 
Regulgtions, the height of the buildings in the Portals development could be measured from 
Maryland Avenue. (Exhibit D). 

Parcel A is currently being developed pursuant to the C-3-C zoning 
regulations with the Mandarin Oriental Hotel, and also uses Maryland Avenue as the point 
of measurement. The hotel was also reviewed and approved by the Com:rlrission of Fine 
Arts. The hotel develop~ent is using financial as.sistance by the city, through the Tax 
Increment Financing (TIF) program. The entire Portals site is identified by the 
Comprehensive Plan as medium-high density commercial, and is a Development 
Opportunity Area. 

Schedule o(Heights_ Amendment 

In 1999, the Council of the District of Columbia enacted D.C. Law 12-234, the 
"Schedule of Heights of Buildings Amendment Act of 1998". The purpose of the legislation 
was "to amend Paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public 
Buildings to provide more uniformity in the heights and setbacks of buildings to be 
developed on a site bounded by 14th Street, S.W., D Street, S.W., 12th Street, S.W., and 
Maine Avenue, S.W. in Ward 2." 

The Report to Members of the Council from Chairman Linda Cropp on that 
legislation, dated October 20 1998 (Exhibit E), notes on page 3 that "The Portals site is 
zoped C-3-C, which permits a building to be constructed as a matter-of-right to a height of 
90 feet, as measured from the highest elevated sidewalk adjacent to the building (which, in 
this case, is the Maryland Avenue frontag'e)." Chairman Cropp also recognized on page 3 of 
the Report that "the maximum building height of the Portals building under the 1910 
Height Act is 130 feet, as measured from the Maryland Avenue frontage." 
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The purpose of the legislation was to amend the Schedule of Heights to allow 
a building on the portion of the Portals site adjacent to 14th Stre~t to be set back an 
additional 20 feet, and thereby have its height measured from Maryland Avenue, the same 
as the other buildings in the Portals development. On page 4 of the Report, Chairman 
Cropp notes that the permitted zoning height of this parcel "would be still 40 feet lower 
thap. the overall maximum limits set forth in the 1910 Height Act". She further noted on 
page 4 that, under either the PUD or TDR scenario, "such additional height, if approved, 
would still be consistent with the overall maximum limits set forth in the 1910 Height Act." 

The Executive Branch, through the D.C. Department of Housing and 
Community Development (DHCD), testified in support of the amendment to the Schedule of 
Heights. (Exhibit F). Mr. Smith ofDHCD testified that the intent of the project design was 
"to provide balanced development along Maryland Avenue, framing views to the Capitol 
and the Tidal Basin and to ensure unified height along the grand new avenue". He testified 
that the proposed amendment would prevent "an awkward and unb~anced building 
scheme with three of the buildings along new Maryland Avenue with a uniform height of 90 
feet and a fourth building at a height of less than 60 feet". He testified that the DHCD's 
Architectural Review Panel (ARP) and the U.S. Commission of Fine Arts both reviewed and 
approved the building height that would be permitted by the amendment, i.e., to measure 
the building height from Maryland Avenue. 

Conclusion 

Maryland Avenue was constructed for the purpose of facilitating t}lis 
multi-phase development. At this point, the office buildings identified as 1250 and 1280 
Maryland Avenue, · S.W. have been completed and occupied, and the Mandarin Oriental 
Hotel is under construction. All of these buildings have used the plaza at Maryland Avenue 
(elevation plus 4 7) as the point of measurement. Those projects were subject to design 
review and approval by the Commission of Fine Arts, and the ARP, and were approved by 
those agencies. PDA has prepared plans for development of the parcels bordered by 
Maryland Avenue, D Street and 14th Street, S.W. Those plans have been reviewed and 
approved in concept by the Commission of Fine Arts, using Maryland Avenue as the point 
of measurement, and the site plan including those buildings as measured from Maryland 
Avenue was reviewed and approved by the ARP. DHCD testified in support of the proposed 
amendment to the Schedule of Heights. The testimony clearly indicates that DHCD was 
aware of, and supported, the development of the vacant parcels north of Maryland Avenue 
to be measured from Maryland Avenue with an elevation of pl"US 47, to allow for a 
comprehensive development with consistent building heights. 
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A change in the rules at this late stage of the Portals development would 
have signific~t adverse consequences on the project. We would like an opportunity to 
discuss this again with you before OP proceeds back to the Zoning Commission on this case. 

CHC/skp 

cc: Ellen McCarthy (w/attachments) 
Steven Grigg (w/attachm.ents) 

W ASl #1154148 vl 



EXCLUSIVE RIGHT AGREEMENT 
BY AND BBTWEEN 

TRE DISTRICT OF COLOMBIA 
REDEVELOPMENT LAND AGENCY 

AND 
PORTALS DEVELOPMENT ASSOCIATES 

WHEREAS, the·D. c. Redevelopment Land Agency (•Agency•) 

desires Western Development Corporation, a Maryland 

Corporation, Eastcoast Development Corporation, a District of 

Columbia Corporation, and members of the D. c. Renewal Group 

(Marie Barksdale, John Clyburn, Manuel Fernandez, Carlton 

Jones, Carolyn Jordan, Roy Littlejohn and David Wilmot), a 

proposed limited partnership, who together are or intend to 

form a li~ited partnership known as Portals Development 

ASsociates ("Developer") for the development of Parcels 47 and 

4q in the Southwest Urban Renewal area, as evidenced by: 1) a 

letter agreement dated ,June lQ, IQBS executed by Western 

Development Corporation and Eastcoast Development Corporation, 

2) a letter agreement concerning Portals Development 

Associates dated August 3, lQBS and, 3) an amended and 

restated memorandum of agreement dated August 8, lQSS, 

executed between Western Development Corporation, Eastcoast 

Development Corporation and D• c. Renewal Group, (collectively 

"Organizational nocument•)r and 

WREREAS, the Agency recognizes that con$iderable time and 

expense is required to preoare such a proposal: and 

WHEREAS, in consideration of the Developer's expending 

both time and resources in the preparation of sai_d proposal, 

the Agency is willing to forego consideration of development 

proposals from other prospective developers for a period of 

time: and 

EXHffiiTA 
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HHEREAS, the oevelooer. in return for the Agency's 

promise to deal exclusively with the Developer during the 

period of this Agreement, agrees to prepare at its own cost 

and expense a development proposal for Parcel 47 and 4q in the 

southwest Urban Renewal Area and to submit it to the Agency 

within the time set forth hereinafter, and 

WHEREAS, because of the importance of this site to the 

physical, social and econo~ic well-being of the citizens of 

the District of Columbia, the Aqency has established the 

following objectives as qoals for the development of this 

site: 

creation of a high quality development 

receiving the fair market value of the site 

achievement of affirmative action goals 

WHEREAS, the neveloper agrees that efforts under this 

Agreement will be to formulate plans and proqra~s constituting 

a propos-al· ·t-hat -w-i-1-1 ·ach-ieve lH'I·e -abev:e -objea-t-ive~., -a-nd-- that i-f 

the proposal does not succeed in ac11 ievinq them, the Agency 

will be under no obliqation to accept the ~roposal1 and 

WHEREAS, in the event that the Agency in its sole 

discretion finds the development proposal prepared· under the 

terms of this Agreement to be acceptable in terms of achieving 

the objectives, the Agency will offer to the Developer a 

Land Disposition Agreement ("LDA0 )~ and 

WHEREAS, the Agency and Developer desire to set forth 
• I 

their mutual riqhts and obligations under th1s Agreement. 

NO\~, THEREFORE, the a.qency 

and the Developer do 
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1. Good Faith Deposit. The Developer shall file with 

the Agency within five [5) working days after the 

date of this Agreement a Good Faith Deposit in the 
I 

amount of $50,000 to insure that the Developer 

proceeds diliqently and in qood faith to prepare a 

development proposal duting the exclusive right 

period. This deposit shall be made in a form 

acceptable to the Agency and ~ay be in the form of an 

irrevocable and unconditional letter of credit, 

certificate of deposit or other certified funds made 

payable to the Agency or any combination thereof. 

a) The Good Faith Deposit will be forfeited as 

liquidated damages if the Developer fails or 

refuses to proceed diligently and in good faith 

during the period 4=overed by this Agreement. 

b) lf tne Developer has proceeded diliqently and in 

good faith, but the development proposal is 

rejected by the Agency, the Good Faith neposit 

will be refunded. 

c) If the Developer withdraws voluntarily and 

requests in writin~ the return of the Good Faith 

Deposit, the Agency may, upon authorization by 

its Board of Directors, return the GOod Faith 

Deposit to the Developer for good cause shown, 

but in such event, the burden shall be on the 

Developer to demonstrate, to the satisfaction of 
the Agency at a pu~lic meeting of its Board of 

Directors, that the Developer has proceeded 

diliqently and in good faith, and in accordance 

with the terms of this Agreement. 
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dJ Notwithstanding anything herein, if the 

Developer has proceeded diligently and in goo~ 

faith, but the Agency and Developer are unable 

to execute the Letter of Agreement on General 

Business Terms pursuant to Section 2, below, the 

Good Faith Deposit will be refunded. 

e) If the GOod Faith neposit is in the form of a 

certificate of deposit, interest earned thereon 

shall be paid to the Developer. 

f) Unless sooner returned or forfeited, the Good 

Faith Deposit may, at the option of the 

neveloper, be credited and applied to the qood 

faith deposit requirement under the LDA 

~· Letter of Agreement on General Business Terms. 

l"iithin one hundred eighty ( 180) days after the date 

of this Agreement, the Developer shall execute a 

Letter of Agreement with the Agency which addresses 

and specifies the terms, conditions, processes and/or 

formulas of the General Business Terms and procedures 

for modifications thereof, including, but not limited 

to, the following items: 

a) Parcelization Plan 

b) Phasinq Plan 

c) Infrastructure and Site condition credit schedule 

d) Phasing Plan for Infrastructure Elements 
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e) use Parameters 
f) Interim Use Provisions 

g) Price/Rent 
h) Terms of Payment 

1) Interest, Escalators and/or Reappraisals, 
if applicable 

j) Parcel and Infrastructure Release Pro~isions 
k) Subordination 

3. Ihitial Drawings. The Developer agrees to the 
followings 

a) Initial Submission. Within thirty (30) days 
after the date of this Agreement, the Developer 
shall submit Initial Drawings fpr the proposed 

development and thereafter, will meet on a 
schedule developed by the ~qency with the 
Agency's Architectural Review Panel and the 
Commission on Fine Arts to discuss the Initial 
Orawinqs. These drawings shall adequately 
describe how the site is to be developed in 
order that the proposed development may be 
adequately evaluated. The drawings will be 
reviewed by the Agency to, amonq other things, 
identify any proposed Urban Renewal Plan for 
Southwest Area C changes indicated. Upon 
approval of the initial drawings, the Developer 

· and the Agency shall agree to the required Urban 
Renewal Plan changes and the ~ency shall 
thereafter initiate the plan change process. 

b) Revised Initial Drawings. Within sixty (60) 
days after executing the Letter of Agreement on 

General Business Terms pursuant to Section 2, 
above, or within two hundred and forty (240) 
days after the date of this Agreement, whichever 
is later, the Developer shall submit revised 

Initial Drawings for the proposed development 
if, prior to or simultaneously with the 

execution of the Letter of Agreement on General 
B~siness Terms, it is detennined by the Agency 
that such submission is necessary by reason of 
any chang.es required by the Letter of Agreement 

on General Business Terms. The Agency may also 

require the Developer to meet with the Agency's 
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Arc~itectural Review Panel and the Co~ission 

on Fine Arts to discuss the revised Initial 

·Drawings and any additional revisions if 

necessary shall be done on a time schedule to be 

mutually agreed upon by the Agency and the 

Developer. Those drawings shall adequately 

describe how the site is to be developed in 

order that the proposed development may be 

adequately evaluated. 

4. Pro Forma and cash Flow Analyses. The Developer agrees 

to the following: 

a) Initial Submission. Within thirty•five (35) 

days after the date of this Agreement, the 

Developer shall submit Pro Forma and Cash Flow 

Analyses,indicating the estimated income and 

expenses by phase as well as capital 

requirements. The analyses shall follow the 

format identified in Attachment 1 hereto. 

b) Second Submission. If the submission of revised 

Pro Forma and Cash Flow Analyses is required 

pursuant to the Letter of Agreement on General 

Business Terms, then within thirty (30) days 

after executing the Letter of Agreement on 

General Business Terms pursuant to Section 2, 

above, or within two hundred and ten (210) days 

after the date of this Agreement, whichever is 

later, the Developer shall submit revised Pro 

Fo~a and cash Flow Ana~yses. The analyses 
shall follow the format identified in Attachment 

1, hereto. 



s. Organizational t .mente. Within sixty (60) day$ 
after the date of this Agreement, the Developer shall 
su~it the Organizati9nal DOcuments, ~ny amendments 
to the Organizational Documents, By taws and 
Corporate Charte~ of Western Development Corporation 
and/or Eastcoast Development Corporation and a 
statemen~ from the oeveloper·explaining the 
development and ownership structure, together with a 
letter indicating the willingness of the oeveloper to 
execute the Developer's limited partnership agreement 
in accordance with the Organizational Documents no 
later than the Agency's issuance of NOtice of a 
PUblic Bearing pursuant to Section 17 (a), below. 

6. Affirmative Action Plan and Program. Within thirty 
(30) days after executing the tetter of Agreement of 
General Business Terms pursuant to Section 2, above, 
or within two hundred ten (210) days of this 
Agreement, whichever is later, the Developer shall 
submit an Affirmative Action Plan and Program which 
includes in appropriate detail, the following: 

a) The extent to which minorities are or will be 
represented as a member of the development team, 
and the precise manner that such future 
representation shall be achieved. 

b) The extent to which contracting or 
subcontracting arrangements for minority 
business in the development of the site ~ill be 
provided, including specific goals and set 
asides (if appropriate), a schedule for meeting 
such goals, and the specific manner in which 
these goals and set asides will be achieved. 

c) The manner in which employment opportunities for 
low-income area and District residents will be 
provided, including specific manner(s) by which 
area and/or District residents will be apprised 

of such job opportunities. 

d) The nature and manner in which community support 
mechanisms will be provided to implement the 
Affirmative Action Plan and Program. 

e) Copies of the following executed by the 
developer: 
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(i1 •First source~ Agreement with the District 
Department of Employment services 

(ii) Memorandum of Understanding with the 
District Mino~ity Business Opportunity 
Commission. 

f) such other documents and information as the 
Agency may reasonably request concerning the 
first phase of the project. 

7. Community Participation grogram. Within thirty (30) 
days after executing the Letter of Agreement of General 
Business Terms pursuant ~o Section 2, above, or within 

two hundred ten (210) days after the date of this 
Agreement, whichever is later, the Developer shall 
submit a Community Participation Program which shall 
set forth, among other things, the community 
organization(s) with whom the Developer proposes to 
discuss the proposal, a schedule for submissions, 
the types of information ~o be provided the 
community, and related support mechanisms. This 
program should encompass ~he period from the 
submission of the Community ParticipatiOn Program to the 
issuance of a Certificate of ·eccupancy for the entire 
development covered by the proposal. 

a. Development Commitment L~tters. Within thirty (30) 
days after executing the Letter of Agreement of 
General Business Terms pursuant to Section 2 1 above, 
or within two hundred ten (210) days after the date 
of this Agreement, whichever is later, the Developer 
shall submit Development Commitment Letters from the 
development team members which confirm their 
willingness to continue with their efforts and 
confirm that there has been no change in statements 
of qualifications filed at the ~ime of their initial 
interview. 

9. Letters _of Intent From Financial Institutions. 
Within thirty (30) days after executing the Letter of 

Agreement of General Bus~ness Terms pursuant to 
Section 2, above, or ~1thin two hundred ten (210) 

days of this Agreement, whichever is later, the 
Developer shall submit Letters of Intent from 
qualified lending institutions indicating a 
willingness to provide funds sufficient for 

construction financing. 



10. Submissions Required for Release of !irst Phase. 
With·in one hundred eighty (180) days after executing 
the·Letter of Agreement of General Business Terms 
pursuant to section 2, above, or within three 
hundred sixty (360) days after the date of this 
Agreement, whichever is later, the neveloper shall 
submit documents required for release of the first 
phase of development as defined in the Letter of 
Agreement of General Business Terms pursuant to 
Section 2(j) including, but not limited to, the 
following items with respect to the first phase of 
development : 

a) Preliminary Drawings. The Preliminary Drawings 
shall be in conformity with the applicable urban 
Renewal Plan and wi~h the approved Initial 
Drawings pursuant to Sec~ion 3, above. Such 
drawings shall be at the indicated scale or another 
satisfactory to the Agency and shall include the 
following: 

(i) Site plans (1"=40') showing location of 
buildings, loading, parking and treatment 
of open space 

(ii) Preliminary Building Plans (1/16"=1 1 ) 

(iii} Typical Floor Plans (1/16"=1') 

(iv) Elevations and Cross Sections of proposed 
improvements (1/16"=1') 

(v) Building Materials 

(vi) . A chart showing floor areas, bu·ilding 
coverage of tbe site, building height, 
floor area ratio, number of parking 
spaces anq number of loading berths. 

b) pro Forma and Cash riow Analyses. Pro Forma and 
Cash Flow Analyses, which shall indicate the 
estimated income and expenses as well as capital 
requirements, shall be subm!tted. Unless 
modified pursuant to the Letter of Agreement on 
·General Business Terms, tbe analyses shall 

follow the format identified in Attachment 1, 
hereto. 
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c) Development Commitment Letters. The letters 
shall be written by the development team 
members confirming their willingness to continue 
with their efforts and confirming t~at there has 
been no change in statements of qualifications 
filed at the time of their initial interview. 

d) Letter(s) of Commitment From Financial 
Institution(s). The letter(s) shall be written 
by a qualified lending institution(s) indicating 
that it has provi~e~ a bona fide commitment 

e) 

to provide for construction finan_cinq, which 
funds shall be suff-icient, in conjunctio.n with 
other funds provided or to be provided for the 
first phase of the project, to complete the 
first phase of the project. 

HrJD Forms. The forms shall include HUD Form 6004, 

Parts I and II, "Redeveloper's Statement for PUblic 
Disclosure• and "Redeveloper•~ Statement of 
Qualifications and Financial Responsibilityn and 
financial statements for all qeneral and limited 
partners. 

f) Development Schedule. The schedule shall detail 
work items and associated estimated start and 
estimated completion dates from initiation of 
the development through issuance of the 
Certificate of occu~ancy. 

g) Detailed Affirmative ACtion Plan and Program for 
First Phase. The program shall be in conformity 

with the Affirmative Action Plan and Program 
approved pursuant to Se¢tion 6, above, and shall 
include details concerning the First Phase 
Development's commitments regardinq: 



-11-

(i) The extent to which minorities are or will be 
represented as members of the development 
team, and the precise manner that such future 
representation shall be achieved. 

(ii) The extent to wbich contracting. or 
subcontracting arrangements of the site 
will be provided, including specific.goals 
and set asides (if appropriate), a 
schedule for meeting such goals, and the 
specific manner in which these goals and 
set asides will be achieved. 

(iii) The manner in which employment 
opportunities for low-income area and 
District residents will be provided, 
including specific goals or set asides (if 
appropriate), and the specific manner(s) by 
which area and/or District residents will be 
apprised of such job opportunities. 

(iv) Fully executed copies of the following: 

o nFitst Source• Agreement with the 
District Department of Employment 
Services. 

o Memorandum of Understanding with the 
District Minority Business Opportunity 
Commission. 

11. Statement of Developer's Willingness to Execute Land 
Disposition Agreement (LI)A) for the Entire 
Development Area and First Phase. Within one hundred 
eighty (180) days after executipg the Letter of 
Agreement of General Business Terms pursuant to 
Section 2, above, or within three hundred sixty (360) 
days after the date of this Agreement, whichever is 
later, the Developer shall submit a letter indicating 
its willingness to execute the Land Disposition 
Agreement negotiated with the Agency for both the entire 
parcel and the first phase of development. 
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12. Letters Between the Developer and Parties Holding 
Off-Site Parcels Indicating the Status of 
Agreement s/Negot iat ions and Their Hut_ual Willingness 
or Unwillingness to_Proceed. Within one hundred. 
eighty (180} days after executing the Letter of 
Agreement of General Business Terms pursuant to 
section 2, above, or within three hundred sixty (360) 
days after the date of this Agreement, whichever is 
later, the Developer shall submit letters between and 
among the Developer and all parties holding 
prQperties outside of the Agency's control, but upon 
which development must occur to implement the-proposed 

development progra~, indicating the status of agreements 
reached between the respective party or the status of 
negotiations and wh~ch further indicate the willingness 
or unwillinqness of the Developer and all such parties 
to proceed in order to enable implementation of the 
proposed development prooram. 

13. Submission Revie.w and Approval. The Aoency sh~ll 
endeavor to complete its review of each submission or 
resubmission required pursuant to Sections 2-12, 

above, within thirty (30) days from receivinq such 
submission fro~ the Developer and shall within such 
thirty (30) day. period indicate the ~ency's 
acceptance, approval or disapproval of such 
submission or reaubmission. In the event of 
disapproval, the Agency shall indicate the reasons 
therefore at the time of disapproval and the 
Developer will have fifteen (15) working days to 
resubmit a corrPcted version to the Aqency. In the 
event of a delay by the Aqency in complying with the 
time requirements of this section 13, the period of 
the Developer's exclusive rights hereunder and the 
time requirements imposed upon the Developer 
hereunder shall all be extended by one day for each 
day of delay by the Agency for the submission so 
affected and any other submissions also affected, 

which time extension shall be, in the case of an 
unreasonable delay, in addition to any other rights 

and remedies available to the Developer. 
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14. Extensions. The Agency may for good cause extend 
times specified"for submissions under this 
Agreement. No request for extension will be 
considered unless tbe Developer (a) notifies the 
Agency in writing of such request for extension no 
less than five (5) working days prior to the 
specified time for such submission or resubmission or 
(b) provides the Agency written justification for 
failure to comply with clause (a) above. 

15. Performan~e Fees. It is understood by the 
Developer th~t time is of the essence. Each day the 
Agency does not rec.eive compensation for the site, 
community and economic development activities made 
feasible by such compensation are delayed or require 
the Agency to obtain costly alternative financing to 
be implemented. Under the provisions of th~ 
Agreement, the Developer is to make such submissions 
as required by Sect ions 2-1_2, above, not later than 
one hundred eighty (180) days after executing the 
Letter of Agreement on General Business Terms 
pursuant to Section 2, a~ove, or wit~in three hundred 
si_xty (360) days of this Agreement, whichever is 
later. Each of the referenced sections provides a 
scheduled date for individual submissions. These 
submissions together provide the foundation for a 
public hearing. Therefore, if the Developer receives 
an ex-t-ens--ion p-u-rsu-ant; te sect i-an 14r a-bove-, and- sueh 
extension results in the Deve!oper's failure to 
deliver ali submissions required for the public 
hearing within the referenced one hundred eighty 
(180) days after the Letter of Agreement on General 
Business Terms or within three hundred sixty (360) 
days of this Agreement, whichever is later, the 

Developer recognizes that the Agency has the right to 
and may in its sole discretion require the Developer 
to pay performance fees, which fees shall be 
established by the Agency upon a dete~ination to 
impose such fees, but which fees shall in no event 
exceed an amount equal to five (5) percent per annum 
of the ~mount of the initial compensation determined 
pursuant to Section 2, above; such five (5) percent fee 

shall be calculated and pa~d on a daily basis. Such 
performance fees may be offset, at the option of the 
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Developer, against the GOod Faith Deposit made pursuant 
te-~ection I, above, to the extent the Good Faith 
Deposit is adequate. If an extension is granted, 
performance fees shall not be imposed to the extent 
that the Developer can ~emonstrate to the ~easonable 
satisfaction of the Agency that delays were due solely 
to the actions or inaction of the District or other 
public agencies. 

16. Exclusive R~gbt. During the term of this Agreement, the 
Aqency shall deal exclu$ively with the Developer and 
shall forego consideration of development proposals ~ith 
respect to Parcels 47 and 49 from other prospect.ive 
developers. 

17. Public Bearing and Land Disposition Schedule. The 
Developer agrees to the following schedule: 

a) Notice of PUblic Hearing. Within twenty (20) days 
after accepting or approving all submissions 
pursuant to sections 2-12, above, the Agency will 
issue a Notice of a Public Hearing. 

b) PUblic Hearing. Within forty (40) days after 
issuance of notice pursuant to section 17(a), 
above, a public hearing will be held. The 
Developer will make a presentation at the public 
hearing and be available for questions. 

c) Authorization to Execute the LOA. The Agency, 
subject to decisions reached through the public 
hearing process, will be authorized to execute the 
LOA. 

d) Execution of ·LDA. Within twenty (20) days after 
authorization by the ·Agency's Board of Director's 
to execute the LOA, the Agency and the Developer 
shall execute the LDA. 

18. Termination During Exclusive Right Period. 
Notwithstanding anything to the contrary contained 
herein, in the event that: 

a) The Agency and the Developer do not agree to 
exec-ute the Letter of Agreement of General 

Business Terms pursuant to Section 2, above, or 

b) Developer aces not .meet the dates for 
submissions under this Agreement and no 

extension has been given by the Agency pursuant 
to se.ct ion 14, above, or, 



c. The Agency does not accept or approve of a 
submission required by this Agreement (for 
purpose of this section, acceptance and approval 
means also the acceptance and approval of a 
resubmission of a submission previously 
disapproved), and the Developer fails to obtain 

such approval after submission of ~ reasonable 
number of resubmissions. 

Then and at that time of the Agency's 
determination of such event the Agency may at 
its sole discretion term!nate this Agreement. 

lQ. Modification and Waiver 
None of the terms or pro~isions of this Agreement may 
be changed, waived, modif.ied or terminated except by 
an instrument in writing executed by the party or 
parties against which enforcement of the change, 
waiver, modification or ~e~~nation is asserted. 
None pf the terms or provisions of this Agreement 
shall be deemed to have been abrogated or waived by 
reason of any failure or ;refusal to enforce the same. 

20. counterparts. This Agreement is executed in two (2) 
cou~terparts each of which shall constitute one and 
the same instrument. 

IN TESTIMONY WHEREOF, the said District of Columbia 
Redevelopit_leiit·-Lamd Agency, in accordance wifh fhe provisions 
of a duly adopted Resolution ofl its Board of Directors, has 
caused this Agreement to be sig'ned in its corporate name by 

ta~~~ 
11 

i~s Secretary, attested by 
----------------·----- fts Assistant Secretary, and its 
Corporate seal to be hereunto affixed and does hereby 
constitute and appoint its true and lawful 
Attorney-in-Fact for it and in its name to acknowledge and 
deliver these presents as its act and deed. 

ATTEST: 
DISTRICT OF GOLUMBIA 
REDEVELOPMENT LAND AGENCY 



IN TESTIMONY WHEREOF, each of the undersigned partners 
of the Developer under authority and acting on behalf of and to 
bind the members of pOrtals pevelopment Associates has caused 

this Agreement to be signed in its name by its Cba1rman or 

Vice Chattman, Richard L. Kramer , attested by its 
secretary or Ass i.X!~en€b1fe~tary, Richard M. Stone. 

~sistant Secretary 
and hereby constitute and appoint Richard L. KxfW!.'T 

and Rish!'rd M. Stone , respectively its true and 
lawful Attorney-in-Fact for it and in its name to acknowledge 
and deliver these presents as its act and deed. 

ATTEST: 

Assistant Secretary 

Attest: 

PORTALS DEVELOPMENT ASSOCIATES BY 
WESTE~~ DEVELOPMENT CORPORATION, 
MANAGI~ GENERAL PARTNER 

( 

Kr811Ler, Vice Chai~ 

PORTALS DEVELOPMENT ASSOCIATES BY 
EASTCOAST DEVeLOPMENT CORPORATION, 
GENERAL PARTNER 



.>· 1~ ....... 

1 
i 
j 
' ' EJKE~ . 

~ 

~~f5 

·lei· · · · . ... . . 
t 
E: I ~ I. . r:m •' 
~. 

~ 

~ 
...... 

...... 

-~ 

·f ~(\. 
~·~ ' .. ~, ~~/ 

·~? v 
.>¥.i;~ . ; . 

D STREET 

·oo 
~ .~~- . 

ll\1[) 

·E!t!t 

~. ~~·. 
%' • 
r-/ ' . . ) . 

-. ---·· - ·,· 

r:m 

'fi 
~ 
lZI 
~ 
~ 
:t]j 
I , 

~ 
·~ 
lr'j 

,:PAJ\X:IIi'G. 

. P.Ult.JNG 

D;ROl' OFF. 

EXHIBITB 

~ 100 (B· . 
. . 

• ' ! . ) ~~·"" . . I PROGRAM PHASE . l·' .THE . PORTALS fl 
7 

· -~- .. . A .. :c~·-v--· - ---t - " ·J----·-~·.r4T .PLAZ__ __E . EL __ p ___ AN_ .. EL I 

.... ~ ..... ··---.c. .· . 
'1'1!1! PO~ JI&\I'IILGPJ.mm!.ASSOOIJ.ft8 

.. _ 

. -~~ 

'i~ 

. ,~ 

··~ :; ~ .. 
f.l..'- ~ 

}~~t 
•: . oii 
. :·., ~ 

.:,.j 

: '! 
•':1 

·: ~ 
., 

. .. ; ....... ........ .. ""', ..... ~ 



WILKES, AHTIS, HEDRICK & LANE 

c. nu...~rs M"URPKY 
caoa1 4157-TSe.L 

BY HAND 

CEtA.lrl'ElU!:D 

~OBNEYS AT LAW 

1666 K STREET, N. w. 
WASBLNGTON,D.C. 20006 

(2021 457·7600 

January 16, 1986 

Mr. Ralph B. Sheaffer 
District of Columbia Surveyor 
614 H St., N.W., Rm. 601 
Washington, D.e. 20001 

Dear Mr. Sheaffer: 

51 XONBOB STRBBT 
aoexvu.u. MAll"rLA-"D aop~o 

40:10 tnnVB:RSlTY DBI'o'E 
v.uaru. vtaouru. aao3o 

'Tbe purpose of this letter is to· confirm our recent 
discussion concerning the status of Maryland Avenue be­
tween 12th and 14th Streets, s.w. as designated on the 
records of your office. 

By Act of Congress, approved February 12, 1901 {31 
Stat. 767), Mary1and Avenue was vacated and abandoned for 
public use and the use of the street was granted to the 
Baltimore and Potomac Railroad Company. 

By Act of Congress approved November 2, 1965 {79 
Stat. 1~80; D.C. Code, 1~81, §5-836)i the Congress autho­
rized the Mayor to transfer certain parts o'f Marylan-d Avenue 
to the Redevelopment ·Land Agency. Those parts of Maryland 
Avenue are no longer shown on the records of your office as 
being within Maryland Avenue. 

As to the remainder of Maryland Avenue, my understand­
ing is that the rec-ords of your of.fice reflect that the 
remainder o~. Maryland Avenue is for railroad use, the public 
use ha_vingr...been vacated and abandoned. In sum, the remainder 
of Maryland Avenue is, in effect, a railroad street. 

If you agree that the above accurately reflects the 
current status of Maryland Avenue, I would appreciate your 

EXHIBITC 



WILKES. ARTIS. HEDRICK & LANE 
CHA&:rEREb 

Mr. Ralph B. Sheaffer 
January 16, 1986 
Page Two 

so indicating on the copy of this letter. 

Sinc-erely yours, 

. ./e J~..__LA -~ 
C. francis ~~y ' 0 

Agree: 



CABLE A:DPRESS: WILAN 
FAXr 1202•4157•7814 

caRlSlOPHER B. COLLINS 
(BOB) 4157·7841 

By Hand 

Gladys Hicks 

WILKES. ARTIS. HEDRICK & LANE 
CHARTDED 

ATTORNEYS AT LAw 
SUITE 1100 

1666 K STREET. N. W. 
WASHINGTON. D. c. 20006-2897 

(202) 457-7800 

October 17, 1997 

Zoning Administrator 
614 H Street, N.W., Room 333 
Washington, D.C. 20001 

Re: Portals Project- Maryland Avenue. S.W. 

Dear Gladys: 

ANNAPOLfS, MARYLAND 
BETilESDA. MARYLAND 

FAIRFAX. VIRGINIA 
GREENBELT, MARYLAND 

WALDORF, MARYLAND 

The purpose of this letter is to confirm our discussion of October 16, 1997 concerning 
the point of measurement for height, and the method ofF AR calculations, for the above­
referenced project. 

The Portals site is bounded by 12th, 14th and D Streets, S.W., and the Southwest 
Freeway. The site is owned by the District and was previously located in the Urban Renewal 
Zone, Project Area C, which expired on November 30, 1996. The site is now zoned C-3-C. 
The site i_s bisected by Maryland Avenue, S.W., which is an elevated roadway over the existing 
·railroad tracks. (See attached portion of Sanborn Map). 

The first of the buildings in the Portals project was developed by Portals Development 
Associates in the early 1990's pursuant to a development agreement with the city, and used 
Maryland Avenue, S.W. for its point of measurement. The building plans were approved 
through DHCD because of the property's status (under the Urban Renewal ?lan) as being 
subject to the RLA. A second phase of the project is currently under construction. 

Portals Development Associates is planning to construct a building on the Portals site 
north ofMaryland Avenue, on the portion also bounded by 14th and D Streets, S.W. 1 Based 
upon our discussion, it is my understanding that: 

1 The 14th Street portion of the site is presently governed by Paragraph 14 of the Schedule of 
Heights. The Council is currently considering an amendment to the Schedule of Heights. The 
outcome of that legislation will have no effect upon the matters discussed herein concerning 
the point of measurement or the method of calculating FAR. 

EXHIRTTn 



WILKES, ARTIS, HEDRICK & LANE 
CHARTERED 

October 17, 1997 
Page2 

1. The point of measurement for the building on the north part of the Portals site 
can be from either Maryland Avenue, D Street or 14th Street, S.W. The 
building will have more than one front, and the Applicant is pennitted to choose 
which front to use for purposes of measuring the building height. In fact, 
Section 7 of the 1910 Height Act requires that 11[i]fthe building has more than 
one front, the height shall be measured from the elevation oftbe sidewalk 
opposite the middle of the front that will permit ofthe greater height." 
(Emphasis added). 

2. The area of the building which is below the elevated Maryland Avenue roadway 
will be excluded from FAR. The perimeter wall test will be used to detennine 
cellars and basements, and the Maryland Avenue roadway will be considered 
the grade for the portion of the building which it abuts. 

Please confirm rny understanding of the above matters by signing in the space provided 
below and returning a copy·ofthis letter to me. 

Sincerely, 

CL 
Christopher H. Collins 

CONFIRMED: 

By: '"j) !an·~-~ 
Gladfs~ · 
Zoning Administrator 

Date: ---=-\-+=-llt~dJq4--LJ __ _ 
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Council of the District of Columbia 
Report 

441 Fourth Stt:eet. N;Vl: Washingten. D.C. 20001 

To: 

From: 

Members of the Council of the District of Columbia 

Linda W. Cropp, Chainnan ~ 
Date: October 20, 1998 

Subject: Bill 12-170, "Schedule of aeights of Buildings Amendment Act of 1998" 

The Committee of the Whole, to which Bill 12-170, the "Schedule of Heights of 
Buildings Amendment Act of 1998", was referred, reports favorably on the bill as amended and 
recoiiUI'iends its adoption by the Council of the District of Columbia. 

Statement of Purpose and Effect 

Bi1112-170 amends the "Schedule of Heights of Buildings Adjacent to Public Buildings" 
- a schedule that was adopted prior to home rule by the Commissioners of the District of 
Columbia- to provide more uniformity in the heights and setbacks of buildings to be developed 
on, the Portals site, which is bounded by 14th Street. S.W., D Street, S.W., 12th Street, S.W., and 
Maine Avenue, S.W., in Ward 2, within the overall parameters of the 1910 Height Act and the 
Zoning Regulations of the District of Columbia. 

The legislation pennits a building, which is proposed to be constructed adjacent to 14th 
and D Streets, S.W., to be 30 feet taller (pursuant to matter-of-right zoning) than the 80-foot 
height permitted under the existing Schedule of Heights, and the legislation also requires this 
building to be set back frot;n the 14th Street property line by approximately 20 feet, thereby 
providing greater uniformity with other proposed buildings on the site and with existing 
buildings located to the north along 14th Street. ·· 

Legislative History 

March 27, 1997 Bill 12-170 introduced by Councilmember Evans 

April 11, 1997 Notice of Bill 12-170 published in D. C. Register 

October 13, 1997 Public hearing on Bill 12-170 

1 

EXHIBITE 



October 20, 1998 Mark-up by Committee of the Whole on Bi1112-170 

Impact on Existing Law 

Maximum building heights in th~ District of Columbia ar~ governed by the Act of 
Congress of June 1, 1910, as a.ntended (D.C. Coc;Je § S-405) (the ".1910 Act"). The 1910 Act 
generally limits the maximum height of buildings in conunercial zones to 130 feet (except for the 
north side of Pennsylvania Avenue between 1st and 15th Streets, N.W., which is limited to 160 
feet) and of buildings in residential zones to 90 feet. The 1910 Act establishes additional 
restrictions on. the maximum height of a building, which are geneJ1,llybased on the width of the 
street OJ:l which the building frc;mts increased by 20 feet. Tbe Zoning Regulations of the District 
of Columbia, which are adopted by the Zoning CoiiUilission for the District of Columbia, place 
further restrictions on bqilding heights within the parameters of the 1910 Height Act. 

The 1910 Act also provided that the. maximum height of buildings immediately adjacent 
to public buildings "shall be regulated by a schedule adopted by the Commissioners of the 
District of Columbia." Attached is a copy of the ,;Schedule of Heights of Buildings Adjacent to 
Public Buildings" (Appendix G of the Zoning Regulations) ("Schedule of Heights") adopted by 
the Commissioners pursuant to the 1910 Act, which further r~tricts the height ofbuildings 
adjacent to certain public buildings within the parameters of the 1910 Act. 

The Council of the District of Columbia has had authority over the Schedule of Heights 
since 1975, due to the transfer of the authority of the Cotn.missioners to the appointed District of 
Columbia Council by paragraph 120 of section 402 of Reor_ganization_Plan No. 3 of 1967 j and by 
the transfer of the pre-home rule authority of the appointed Council to the elected Council of the 
District of Columbia by section 404{a) {D.C. Code§ l-144(a)) ofth_e District of Columbia Self­
Government and Governmental Re01i8J:lization Act of 1973 (the "Home Rule Act"). Although 
section 602(a)(6) proscribes any Council act permitting the building of any structure "in excess of 
the height limits contained in" the 1910 Act, the height limits for city blocks adjacent to public 
buildings are not "contained in" the 1910 Act. Instef1,d, the Congress in the 1910 Act authorized 
~uch heig~t limitations to be set by the Commissioners. 

The legislative history of section 602(a)(6) of the Home Rule Act does not support an 
argument ·that the elected Council was to obtain less power than the predecessor Commissioners, 
but tather that the Council should not receive new authority to amend the terms of the 1910 Act 
or to cause any building to be constructed in excess of the limitatjons contajned in the 1910 Act. 
Bill12-170,lilce the prior Council enactment of the Schedule of Heights Amendment Act of 
1979 (D.C. Law 3-43), amends the Schedule of Heights within the legal parameters of the 1910 
Act and the Home Rule Act. The Council's clear authority to amend the Schedule of Heights, as 
long as the amended height is within the overall limitations of the 1910 Act, has been reviewed 
and found to be existent during the past year by the Council's General Counsel, the D.C. 
Corporatjon Counsel, and the U.S. Department of Justice (see attached legal memoranda). 

2 



Bil112-170 amends Paragraph 14 of the Schedule of Heights to permit a building, which 
is proposed to be constructed at 14th and D Streets, S.W., as part of the Portals development site, 
to be 30 feet taller (pursuant to matter-of-right zoning) than the 80-foot heigbt (as measured from 
the southeast comer of 14th and D Streets) permitted under the existing language of Paragraph 
14. The legislation requires this building to b~ set back from the 14th Street property line by 
approximately 20 feet, thereby providing greater uniformity with other proposed buildings on the 
Portals site and with existing Federal buildings located to the-north along 14th Street. The 
legislation specifies. that the new height shall be within the overall pararileters of the Zoning 
Regt!lations, which do not pennit any ·heights in excess of the maximum height limitations set 
forth in the 1910 Act. 

Planning Issues 

The m;nendment to the Schedule of Heights contained in Bill 12-170 will facilitate major 
office and retail development on the north side of the Portals site, which is bounded by 14th 
Street, Maryland Avenue, 12th Street, and D Street, S.W., in accordf,U;lce with the District's 
Comprehensive Plan and Zoning Regillations, and within the limits set forth in the 
Congressionally-enacted Building Height Act of 1910~ The development is also consistent with 
the urban renewal plan for this site, which was previously approved by the Council and the 
National Capital Planning Commi~sion, and which has since been superseded by the Zoning 
Regulations. 

The Comprehensive Plan designates the Portals site, which in its entirety comprises 
several former Southwest "C" urban renewal parcels on I 0. 7 acres of land bounded by 0 Street, 
Maine Avenue, 12th Street and 14th Street, S.W., within the medium-high density commercial 
land use category and as a development opportunity area located within the central employment 
area. The Portals site is zoned C-3-C, which permits a building to be constructed as a matter-of­
right to a height of 90 feet, as measured from the highest elevated sidewalk adjacent to the 
building (which, in this case, is the Maryland Avenue frontage). Under the planned u_nit 
development ("PUD") provisions of the Zoning Regulations, the Portals building could be 
pen_nitted to be constructed to 130 feet in height; and under proposed transferable development 
rights ("TDR") provisions of the Zoning Regulations, the Portals site would be eligible to receive 
additional density and height beyond matter-of-right zoning. 

The 1910 Height Act generally limits the maximum height of buildings to the lower of 
130 feet or·the widtll..ofthe widest adjacent street plus 20 feet, again as measured from the 
highest elevated sidewalk-adjacent to the building. Because the· widest adjacent street to the 
Portals site is Maryland Avenue, which is 160 feet wide (adjacent 14th Street is 110 feet, and 
adjacent D Street is 90 feet), the maximum building height of the Portals building under the 1910 
Height Act is 130 feet, as measured from the Maryland Avenue frontage. 

In addition to placing a cap on building heights, the 1910 Height Act requited the Board 
of Commissioners of the District of Columbia to establish a separate Schedule of Heights to 
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further regulate the height of buildings fronting on certain federally-developed portions of the 
District. The Schedule of Heights of Buildings Adjacent to Public Buildings was in fact adopted 
by the Commissioners to limit further the height of buildings, lower than what would be 
permitted under the 1910 Height Act, to ensure the prominence of public buildings in 15 
specified locations in the monumental core of the city. For the North Portals site, paragraph 14 
of the existing Schedule of Heights provides that: 

"On 14th Sti'eet, S.W., between D and Water Streets, confronting 
the Bureau of Engraving and Printing, no building shall be erected 
or altered so as to be higher than a horizontal line 80 feet above the 
top of the curb at the southeast comer of 14th and D Streets, S. W." 

Bill 12-170 would change this provision of the Schedule of Heights to permit any 
structure on the North Portals site, which is set back an additional20 feet from the 14th Street 
property line so that it aligns with the Bureau of Engraving and Printing's Annex to the north; to 
have its height established in accordance with the Zoning Regulations rather than the Schedule of 
Heights. The existing Schedule restricts the North Portals site building to a height of80 feet 
above the elevation of the southeast comer of 14th and D Streets, which, at elevation 24.92, 
means that the top elevation would be 104.92 at this location. However, the amended Schedule 
would allow the North Portals site building to be constructed as a matter of right to a height of90 
feet (i.e., what is permitted as a matter-of-right under existing C-3-C zoning) as measured from 
adjacent Maryland A venue, which, at elevation 44, is 20 feet higher than the elevation at 14th 
and D Streets, and thereby permits the top elevation of the building at 14th and D Streets to reach 
134 feet. 

In effect, Bill 12-170 would allow a building on the northern portion of the Portals site to 
be 30 feet higher, as a matter of right, than otheiWise would be permitted under the existing 
Schedule of Heights, but the maximum.height would be in accordance with zoning and would be 
still 40 feet lower than the overall maximum limits set forth in the 1910 Height Act. Bill 12-170 
would further allow the North Portals site building to apply to the Zoning Commission for an 
additional 40 feet of height pursuant to the PUD and proposed TDR provisions of the Zoning 
Regulations; nonetheless, such additional height, if approved, wol.lld still be consistent with.the 
overall maximum limits set forth in the 1910 Height Act. 

The Portals project, which has previously been the subject of urban renewal plan 
approv~s. by the Council, ·calls for developz:nent of: four buildings with approximately 1,800,000 
square feet ~f office space; a 500-room luxury hotel; 108,000 square feet of retail space; 48,000 
square feet of theater and community use space; and 3,500 parking spaces. Thus far, a 440,000 
square foot office building (with retail, community and special use space, and parking) was 
completed on Parcel Bin 1991, and a 592,000 square foot office building (with retail and 
parking) was substantially completed on Parcel C last year and is expected to be the headquarters 
of the Federal Communications Commission. Construction of a hotel on Parcel A is expected to 
begin next year. Two additional office buildings with retail space will be constructed on Parcels 
D and E on the northern portion of the Portals site. 

4 



The Portals site, at the end of the 14th Street bridge at the entrance to the District from 
Virginia, is bounded on the north by D Street, on the south by Maine Avenue, on the east by 12th 
Street, and on the west by 14th Street, in Ward 2. The site is diagonally divided into two sectionS 
by the Conrail-railroad tracks running in the bed of the old Maryland Avenue. To mitigate tbe 
impact of the industrial nature of the railroad and unite the site, the developer put the railroad in a 
tunnel running threugh the site over which a new Maryland Avenue has been constructed. The 
new Maryland Avenue, an original L'Enfant diagonal street reconstructed at its originall60-foot 
width, will continue to be maintained by the developer but remains in public ownership. The 
buildings on the north and south Portals site have been designed by architect Arthur Cotton 
Moore to provide balanced development along Maryland Avenue, framing views to the Capitol 
and the Ti~l Basin, and to ensure unified heights along this grand new avenue. 

The District of Columbia Redevelopment Land Agency ("RLA ") executed an exclusive 
right agreement with Portal Development Associates ("PDA") in J~~ 1987 for the phased 
development of the Portals site. PDA is a limited partnership that includes as general partners 
Republic Properties Corporation, whose principals include Steven A. Grigg, and Eastcoast 
Development Corporation, whose principals include Albert R. Hopkins, Jr. Minority partners 
conttol49% of the equity ofPDA. 

Section-by-Section Analysis 

Section 1 provides a short title, the Schedule of Heights of Buildings Amendment Act of 
1998. 

Section 2 amends paragraph 14 of the Schedule of Heights of Buildings Adjacent to 
Public Buildings by adding a proviso that the SO-foot maximum height restriction contained in 
the schedule, ·for buildings located on 14th Street between D and Water Streets, S. W ., would not 
apply to a building that is set back in conformity with the facade of the Bureau of Engraving and 
Printing annex located along 14 Street between C and D Streets, S.W. The amendment further 
provides that the height of such a set-back building would instead be governed by the 
requirelJlents of the 1910 Height Act and the Zoning Regulations. The 1910 Height Act limits 
the m~imum height of this building to 130 feet, as measured from the Maryland Avenue 
frontage. The Zoning Regulations currently limit the maximum height of this building to 90 feet 
as a matter of right, with the possibility of obtain.ing 40 additional feet in height pursuant to the 
PUD and TDR provisions of the regulations. 

Section 3 adopts the fiscal impact statement contained in this report, which states that the 
proposed legislation would have a positive fiscal impact upon the District. 

Section 4 provides the effective date.-

s 



Fiscal Impact 

Enactment ofBill 12-170 will have a positive fiscal ii_npact upon the District, because it 
facilitates the completion of a major commercial project which has generated direct payments 
and tax revenues to the District of Columbia. 

The District government received disposition proceeds totaling $11,139,782 for Parcels A 
and B, and $15,782,001 for Parcel C in June of 1989. Additional cash payments totalling 
$7,000,000 are payable in connection with Parcel C, $1 ;000,000 of which was paid in May 1996 
and $1,QOO,OOO of which was paid in January 1998. The remaining $5,000,000 for-Patcel C. will 
be paid during 1998. The District of Columbia has also received cash payments totaling 
$3,558,595 thus far for Parcels D and E. 

In addition to the above direct payments to the District, the developer has expended over 
$23 million of hard. and soft costs to build and maintain the. public roadway extension of 
Maryland A venue over the Conrail tracks that bisect the Portals site, which defines a gateway 
into the city and is C1ea1cated for puolic use. In addition, the aevetoper bas maae payments to 
Conrail in excess of$3.25 million to resolve litigation between the District and Conrail regarding 
the District's attempts to exercise its eminent domain power the same railroad lines. 

If the amendment to the Schedule of Heights in Bill 12-170 is not enacted, disposition 
proceeds to the District for Pai'cels D and E could be reduced by as much as $9,700,000, as.a 
result of the developer's inability to build an additional 105,300 square feet, or three floors, of 
office space along 14th Street under matter-of-right zoning. This reduction in space would result 
in approximately 500 fewer permanent Jobs in the District, and a reduction in annual property tax 
revenues to the District of approximately $400,000. (This estimated loss of jobs and revenues 
would be even_higher if the dev_eloper .. ofJhis _building re.ceiYes additional_height .or _density from 
the Zoning Commission pursuant to the PUD and proposed toR regulations). The development 
of the Portals office buildings on Parcels D and E is expected to generate total additional 
property tax revenue to the District of approximately $8.6 million annually. 

To date, the Portals project has generated rpore than 1,300 construction jobs, as well 17 
permanent jobs under the control ofPDA. It is estimated that these employment figures will be 
matched in the construction of the northern office buildings. PDA previously committed to 
employ at least 51 percent of these construction and permanent jobs with residents of the District 
of Columbia. For Parcel Band the Maryland Avenue roadway, 45% of the construction jobs and 
30% of the permanent jobs were filled by District residents. For Parcel C, 54% of the 
construction jobs and SO% of the pennanentjobs were filled by District residents. PDA has 
pledged to continue its commitment to ensure that future jobs will be made available to District 
residents. The developer will continue to distribute all employment announcements to the 
Department of Employment Services and Southwest community organizations, as well as 
advertising in local newspapers. 
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Advisory Neighborhood Commission Review 

Notice ofBill12-170 was provided by the Committee to Advisory Neighborhood 
Commission ("ANC") 20, in accordance with the requirements of the law. 

Lee Eckles, chairperson of ANC 2D, testified in opposition to Bill 12-170 at the public 
hearing that was held by the Committee on October l4, 1997. · The opposition was based 
primarily on the density and height of the existing Portals development, whicb. the ANC stated 
creates a "fortress-like barrier at the river's edge;' that "further isolates the 'federal city' from its 
most visually attractive an_d humanistic features. The architect for the Portals project, Arthur 
Cotton Moore, responded to this criticism as follows: 

" ... the Portals is hardly a- 'fortress-like development. It is rather a complete q.rban design 
plan for a section of the city with the usual and comfortable balance of buildings, streets and 
plazas. There has been a conscious attempt to parallel and echo the pattern of structures and 
open public spaces that has been successful on Pennsylvania Avenue. These privately built, but 
fullv accessible streets and plazas are the basic armature and geome1l')'__Qfthe design and provide_ 
access where none has existed before. Principally, new Maryland Avenue (the missing 
complementary Avenue to Pennsylvania A venue in the L'Enfant plan) provides a landscaped 
walking environment over active railroad lines ending at a circular plaza with an overlook of the 
Jefferson Memorial and Tidal Basin. Newly created nonvehicular 13th Street, between the first 
building and the future hotel, will lead to a recycled railroad bridge as a new pedestrian 
connection over the ~dous high-speed traffic lanes to the open air Fish Market, adjacent 
marinas, Tidal Basin, n:10nument area, and the residential community of Southwest. When the 
central circular plaza is completed, it will provide an open public landscaped area the size of 
Sheridan Circle, but without the commuter traffic. All this must be seen as a welcoming urban 
environment in direct contrast to the adjacent plethora of enormously scaled bridges and 
freeways which are not part of the Portals project and which do have some visual and functional 
isolation and fortress-like qualities. 

"Moreover, what is being considered is the north side of the Portals which abuts some of 
the largest and most formidable structures in the city. The north side of the Portals faces across 
D Street the huge induStrial structure of the Bureau of E1:1graving and Printing Annex and the 160 
foot high main heating plant for the federal government. It is impossible to be even a little 
fortress-like ~n the shadow of these gargantuan structures as it is to have perceptual visual impact 
ftom the north side of the Portals project on the new Southwest. In short, the north side now 
under consideration will have no impact, and the south side when fully completed will only be 
beneficial, providing new public spaces and new access." 

National Capital Planning Commission Review 

The Committee received the attached letter, dated January 8, 1998, from the National 
Capital Planning Commission in opposition to Bil112-170. The Commission's opposition was 



based primarily on its view that "the Council lacks legal a:uthorityto amend the Sch~e of 
Heights to permit a building taller than that permitted by the current schedule." The Commission 
stated that its view was based on a 1990 Department of Justice interpretation, which has recently 
been reevaluated and revoked by the Department of Justice.~ which concluded that the 1990 
interpretation was in ~or. As stated previously, the Department of Justice now agrees with the 
Council's General Counsel and the Corporation Counsel that the Council has the authority to 
amend the Schedule of Heights, as long as the amended height is within the overall limitations of 
the 1910 Height Act. 

Position of the Executive Branch 

Duryea C. Smith, Acting Administrator of the Neighborhood Preservation and 
Commercial Development Administration of the Department of Housing and Community 
Development, testified on behalf of the executive branch at the public hearing on Bill 12-170 in 
support of the legislation. 

John M. Ferren, Corporation Counsel, submitted the attached letter, dated November 26, 
1997, opining that the Council has the authority to amend the Schedule of Heights consistent 
with the Height Act, and that Bill 12-170 is legally sufficient. 

Committee Action 

The Committee held a public hearing on Billl2-170 on October 14, 1997. The 
Committee received testimony in support of the bill fromc Duryea Smith and Perry Perry, 
Department of Housing and Community Development; Steven Grigg, Albert Hopkins, Jr. 
Christopher Collins, and Arthur CottOn Moore, Portals Development Associates; and Mark 
Weiss and Margaret Feldman, Southwest residents. The Committee received testimony in 
opposition to Bill 12- i 70 from Lee Eckles, Advisory Neighborhood Commission 2D; Dorothy 
Miller, Advisory Neighborhood Commissioner 2A05; and Pavid Grinnell, Committee of 100 on 
the Federal City. Attached is a copy of written testimony a,nd comments on Bill 12 .. 170. 

The Committee considered a draft amendment in the nature of a substitute to Bill12-170 
at a meeting on October 20, 1998. Chairman Cropp moved approval of Bill 12-170 as amended 
aRd this Comntittee R_eport, which were approved by voice votes (Chairman Cropp and 
Councilmembers Allen, Brazil, Catania, Chavous, Evans, Jarvis, Patterson, Schwartz and Smith 
present; Councilmembers Ambrose, Mason and Thomas absent). 

Attachments 
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COfficr pf lht Drpuft,! Attttrtt'1! <6tlttral 
'lll~tl~in~IM, II.(. ZLHlO 

September J. /998 

nr- ·'"'.::: .. ·-.... "". ··r. 
The: Honorab/1! Linda W. Crqpp 
Chairman 
Counc# qfthe District ofColumbicz 
• J.I 1 -l'h Street. N. W. Room 70-1 
Washington. D.C. 20001 

Dear Chairman Cropp: 

- . 
:98 St!' -8 A9 :17 

r·: . 
r-. 

The Deputy Attorney General has asked me to forward a copy of 

the enclosed memorandum to you for )'Our information. 

Enclosure 

Sincerely, 

c~L.,, ,_____; 
Annie Bradley 
Confident~al AssisranJ 
10 

Eric H. Holder, Jr. 
Deputy Atlorne)' General 



Office of Legal Coun.sel 

Office of the Deputy Assistant Attorney ~eral Jf'a.rhington, D.C. 10SJO 

August 28, 1998 

MJ?A{ORANDUM.: FOR ERIC H. HOLDER., JR. 
DEPUTY ATrORNEY GENERAL 

From: Beth Nolan ~ ~ 
Deputy Assistant Attorney General 

Re: Authority of the CouncU of the-District of Columbia to Amend the Schedule of Heights 
Under Section 602(a)(6) of the Home Rule Act 

This memorandum responds to your request for our views regarding the authority of 
the Council of the District of Columbia to anlend the Schedule of Heights of B1,1ildings 
Adjacent to Public Buildings ("Schedule of H~igbts~). Specifically, we have considered 
whether, under § 602(a)(6) of the Home Rule Act of 1973, the Council bas the authority to 
amend the Schedule of Heights as long as any amendment is within the ovenU limitations set 
forth in the Building Height Act of 1910. We conclude that the Cotincil does have ~t 
authority, and that its autbonty 1S notfmther restricted by the limilations-contaiaed.in_the 
Schedule of Heights that was in effect in 1973. 

I. Background 

SectionS of the Building Height Amendment Act of 1910, 36 Stat. 452 (codified as 
amended at D.C. Code Ann.§ S-405 (1994)) (•Height Act"), contains limitations on the 
permissible heights of buildiligs in the District of Columbia. Those limitations depend on the 
width of the street on which a building will front, a,nd on whether the street is a busine$5 or a 
residential street. In addition, the Height Act provides that the maximum heigJlt of bUildings 
on blocks adjacent to public buildings • shall be regulated by a schedtll.e adopted by the Council 
of the District of Columbia. •t SU!ce 1910, the Coinm.issioners of the District of Columbia, 

1 Section 5 of tbe Height Act, as a.meaded, prmdes in pertinent pa.rt: 

(a) No bUjlcliag lbail be erected, altered, or raised iD tbe DiJtrict of Columbia in my 
ID&DDCf 10 u to exceed in height above the lickwalk ~ Width of lbc ltreet, aveauc, or bipway 



and subsequently the Council, have exercised their autbority to set $Uch further height 
limitatioi)S under a Schedule of Heights in 15 different areas of the Pistrict adjacent to public 
buildings, including the blocks around the White House, the Supreme Court Building, and the 
House and Senate Office Buildings. 

In 1973 Con~ enacted the District of Columbia Self-Government and Governmental 
Reorganization Act, Pub. L. No. 93-198, 87 Stat. 774 (1973) (the "Home Rule Act•), which 
gave the ~ouncllhroad legislative powers over •an rightful subjects of legislation within the 
District." D.C. Code Ann. § 1-204 (1992). That gra.r:1t of authority, however, is not absolute. 
One of the limitations placed on tbe Council is set forth in § 602(a)(6) of the Home Rule Act! 

(a) The Council shall have no authority to pass any act contra,ry to the 
provisions of this Act except as specifically provided in this Act, or to: 

(6) Enact any act, resolution, or rule which petmits the building 
of any struct\J.re within the District of Columbia in exces$ of the 
height limitations contained in § S-405, and in effect on 

in its ftoot, increased by 20 feet; but where a buUding or proposed buDding confionts a public 
space or reservation fo~ at the inte~tioo ofl or more streets. avenues, or bigbways, the 
course of which is not intemlpted by said public space or reservation, tbe limit of height of Che 
building shall be determi.Dec1 from the width of the widest street, avenue, or highway •••• 

(b) No buildings shall be erected, altered, or raised in auy maDDer as to exceed the 
height of 130 feet on a business street or avcaue •.• except on the north side of ~Jvania 
Avcoue between t• and 15* Slre!etS Northwest, where an extreme heigbt of 160 feet will be 
eermitted. 

(c) On a residence street, avenue, or ~way no building shall be em:ted, altered, or 
raised iD aay maaner so 11,5 ~ be over 90 feet in height at th~ highest part of the roof or parapet 

(d) The height of a building oa a comer lot will be determiDed by tbe width of the 
wider street. 

(f) Ou blocks immediately adjacent fD public buildinp or to tho side of uy public 
buUdiaJ for which pl&DS bave beea prepared and money approprii.ted at the time of the 
applicatioa for tbe permit ·.o construct said buUdin&, the maximum height sball be regulated by a 
schedule adoptocl by the Council of the District or Columbia. 

D.C. Code Ann. § S-405. As originally euacted, the Height Act pmted the authority to adopt a achedule of 
heights to the District of Columbia Baed of Q:numissioaers. That authority was trmsfemd in 1967 to the newly 
created District of Columbia Co~, 5 .Reorp~Uzation Plan No.3 of 1967, f ~., 120, D.C. Code Azm. 
vol. 1, p. 126, 137 (1991), mel iD 1973 to the Cowci1 of the District of Columbia. a D.C. Code A!in. f 1-
227(a) (1992). 
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December 24, 1973[.] 

D.C. Code Ann. § 1-233 (1992).2 

The question posed here is whether the Home Rule Act's reference to •the height 
limitations contained in§ 5-405, and in effect on December 24, 1973• includes the limitations 
contained in the Schedule of Heigh~ that was in effect on December 24, 1973. If it includes 
those limitations, then the Council lacks the authority to amend the Scbedule of Heights in a 
way that would make it less restrictive than it was on December 24, 1973. 

Both the Council's Geneza.l Counsel and the District's Corporation Counsel have 
concluded that § 602(a)(6) of the Home Rule Act does not refer to the height -limitations 
contained in the Schedule of Heights, but refers only to the height limitations included in the 
Height Act of 1.910 itself, as amended(§ S-405 of the D.C. Code). Accordingly, in their 
view, the Council bas the power to amend the Schedule of Heights to the extent that any such 
amendment is consistent with (i.e., no less restrictive than) the overall limitations set forth in 
the Height Act. ~ Memorandum for Linda W. Cropp, Chairman, Council of the District of 
Columbia, fxpm Charlotte Brookins-Hudson, Genetal Counsel,. Council of the District of 
Columbia (Nov. 24, 1997); Letter for Linda W. Cropp, Chairman, CouncU of the District of 
Columbia, from John M. Ferren, Corporation Counsel, Government of the District of 
Columbia (Nov. 26, 1997) (•Corporation Counsel Letter"). 

The National Capital Planning Commission, bowever, has expressed a contrary view. 
~Letter for Linda W . .Cropp, Chairman, Council of the District of Columbia, from.~ey 
B. Gantt, Chairman, National Capital Planning Commission (Jan. 8, 1998). The 
Commission's view is based on a 1990 opinion letter from the Environment and Natuml 
Resources Division of the Department of Justice ("ENRD•). See Letter for Linda Dodd­
Major, General Counsel, National Capital Planning Commis.c:ion, from Richard B. Stewart, 
Assistant Attomey General, EnviroD!tlent and Natural Resources Division, Department of 
Justice (Nov. 6, 1990), raninted in 137 Cong. R.ec. 5131 (1991) (•t990BNRD Letter"). The 
principal conclusion of the 1990 ENRD Letter is that the Council's authority to amend the 

2 As origiDally enacted in 1973, § 602(a)(6) oftbe Home Rule Act was worded as follows: 

(a) lbe Council sbaU have ao authority to pass my act contrmy to the provisions of this Act 
except as specificUly proyided in dUs Act, or to -

(6) emct uy act, resolution, or rule which permits the builcfuig of any 
stnlC:ture witbiD Cbe District of Columbia in exc:eu af the height limitatioas 
contaioed in ICJCtion S of the Act. of June 1. 1910 <D.C. Code. sec. S-.40Sl. and 
in effect oa the date of m•c:b:De!lt of this Ac.d'.] · 

Pub. L No. 93·198, f 602, 81 Stat. 774, 813 (1973) (emphasis ldded). 
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Schedule of Heights is subject to the otber llmitatiogs set fofth in the Height Act.., However. 
the letter also 'contains a paragnph (not necessary to its overall conclqsion) discussing § 
602(a)(6) of the Home Rule Act and concluding that tbe height limitations referred to in that 
section include the limitations in the December 1973 Schedule of Heights. See kL. at 12. 
Recently, ENRD bas reevaluated the view expressed in this paragraph of the ·1990 BNRD 
Letter and has concluded that it was in error. ENRD bas consequently revoked the 1990 
BNRD Letter. ~Memorandum for Dawn John_sen, Acting Assistant Attorney General, 
Office of Legal Counsel, from Lois J. Schiffer, Assistant Attorney Genernl, Environment and 
Natural Resources Division (June 30, 1998). For the reasons set forth below, we agree with 
BNRD's recent conclusion that both the pWn meaning and the legislative history of the Home 
Rule Act support an interpretation under which the Council may amend the Schedule of 
Heights consistent with the statutory limitations in § S-405 of the D.C. Code. 

n. Discussion 

"lntelpreta.tion of a statute must begin with the statute's language. • M!Jlani v. United 
States District Court, 490 U.S. 296, 300 (1989). We believe that the plain language of 
§ 602(a)(6) of the Home Rule Act (D.C. Code Ann.§ 1-233(a)(6)) supportS thePistrict's 
interpretation. 

The statutory language restricts the range of the Council's authority to alter the 
Schedule of Heights to "the height limitations contailled in § S-405, and in effect on December 
24, 1973." The height limitations set forth in the Schedule of :aeights as of December 24, 
1973, however, were not (and are not) •contained in" § S-405 (§ S of the Height Act). 
Rather, that section contains certain specific height limitations(§ S-40S(a)-(d)) and alSo 
includes a provision that the Council shall further regulate the heights of buUdi!)gs adjacent to 
public buildings by adopting a "schedule" (§ S-405(f)). While§ S-40S(f) may be considered 
an authorintion to adopt height limitations, it is not itself a height limitation. The terms of the 
Schedule of Heights, on the other band, are J10t contained in § 5-405 of the D.C. Code. 
Therefore, the statutory phlue "the height limitations contained in § S-405" does not by its 
terms encompass the height limitations set forth in the Schedule of Heights. 

1be analysis is not altered when one considers the additional statutory language "and in 
effect on December 24~ 1973. • Because the pertinent phrases are joined by the coqjunction 
"and, • the "height limitations• identified by § 602{a)(6) of the Home Rule Act must be bQth 
•contained in§ s-40S· am "in effect on December 24, 1.973 •• 1be statute would be broader 
if it were phrased in the disjunctive, but it is not. Tbus, under the natural reading of the 
language, that a height limitation is •m effect on DeceD;Jber 24, 1973• does not bring it within 
. the statute unless it is also • contained in § S-405 ... 

3 Tbc Couueil's Omenl Counaelud abe D.iltrict's Cotporation Coume1 both qree With this conclusion, as 
do we. 
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The 1990 BNRD Letter failed to recognize the significance of this language in its brief 
discussion of § 602(a)(6) of the Home Rule Act. It stated: 

Section 602(a)(6) prohibits the Council from enacting any act which permits the 
building of w structure that exceeds (1) the section S-405 height limitations, or 
(2) the height limitations.in effect on December 24, 1973- which include the 
Schedule of Heights as it existed at the time the Home Rule Act was enacted. 
In other words, under section 602(a)(2) [sic] of the Home Rule Act, the 
Council's authority under section 5-405(f) of the Height Act is limited to 
amending the Schedule of Heights to set height limits that are (1} lower than the 
applicable Height Act limits (for locations not included on the pre-Home Rule 
Schedule of Heights), or (2) lower than the pre-Home Rule Schedule of Heights 
limitations (for locations that are included in the pre-Home Rule Schedule). 
1be CouncD is barred by section 602(a)(6) of tbe Home Rille Act from 
exceeding either of those limitations. 

1990 ENRD Letter at 12 (footnote omitted). Tbis discussion, however, does not follow the 
language of§ 602(a)(6). In fact, its significant repfuasing of the statutory language- and in 
particular its substitution of disjunctive ~guage - highlights the lack of support for this 
interpretation in the actual language of the statute. See Coqx>ration Counsel Letter at S. The 
natural n::ading of § 602(a)(6) 's language covers only those height limitations that are both 
"contained in§ S-405" and "in effect on December 24, 1973. • 

We have considered whether this reading of the statute renders superfluous the phrase 
"and in effect on December 24, 1973." ~ 2A Nonnan J. Sing~r, Sutherland Statutocy 
Construction§ 46.06,at 119 (5th ed. 1992) (statute should be construed to give meaning and 
effect to each term). It would seem that Co~gress could have achieved the same result by 
referring to "the height limitations contained in§ 5-405" without the additional "and in effect" 
phrase. As enacted in 1973, howevert th~ Home Rule Act referred to "the height limitations 
contained in section 5 of the Act of June 1. 1910 (D.C. Code, sec. 5-405)." See sw,m note 2. 
The Height Act was amendec;l several times after 1910." Thus, tbe additiooal phrase in the 
Home Rule Act- which orlginany was "and in effect on the date of enactment oftliis Act"­
makes cleat that the Council is bound not only by the limitations of the Height Act of 1910 
itself, but also by all amendments to the Act that were in effect when the Home Rule Act was 
enacted. 1be phrase is therefore not superfluous. 

The plain language of§ 602(a)(6), in our view, does not cover the height limitations set 

forth in the Schedule of Heights. Bven if the language were ambiguous, however, the 

• See. e. e., Act of June 7, 1924, cb. 340, 43 Stat. 647; Act of Peb. ll, 1925, ch. 289, 43 Stat. 961; Act of -
May 16, 1926, cb. 150,44 Stat. 298; Act of Apri129, 1930, ch. 220, 46 Stat. 258; Act of Mardi 241 1945, ell. 
37,59 Slat. 38; Act of Sept. 2.2, 1961, Pub. L. No. 87-281, § 1, 75 Stat. 583. 
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legislative history would not wammt a contrary conclusion. 

The House report on the Home Rule bill describes § 602(a)(6) as precluding the 
Council from "pennitting the constrUction of buildings in excess of the present height 
limitations set by Congress . ..s Rep.,Fauntroy similarly refem:d to "the height limitatipns 
imposed by the Congress.-' Because the height limitations in the Schedule of Heights are set 
by the Council rather than Congress, these references support the view that § 602(a)(6) 
addresses only the limitations set forth in the Height Act. 

The conference report describes § 602(a)(6) as providing that "the Council could not 
change building height limitations. "7 Similarly, Rep. Diggs, the chair of the House 
Committee on the District of Columbia, stated that the Council is "prohibited from modifying 
the building height limitations now in effect, "1 and from "increasing height UniJtations on 
buildings . ., Such references are ambiguous. While they could ariuably suggest a broader 
reading of § 602(a)(6) as including the Scbedule of Heights limitations, they could also 
reasonably be construed as shorthand references to the limitations contained in ftle Height Act 
itself. 

The strongest arguable basis in the legislative history for a contmry view •ppears to 
consist of two statements by 1acques DePuy, counsel to the House Subcommittee on 
Government Operations of the Comntittee on the District of Columbia, during markup of the 
bill. Before the pro~ion was drafted, he suggested that the Members might want to add "in 
the specific limitations of tbe Council an amendment combiAing the existing height 
limitations. "10 And when presenting the provision, he stated: 

What we drafted was an aJJlendment which would go to the limitations 
on the Cooncil that the Council could not enact an act that permitted building 
above existing height limitations, and freezing in what now is existing law, and 

s H.R.. Rep. No. 93-482, at 15 (1973) (~basis added); see also isL. at 37 (sectioo-by-sedion analysis reeites 
l~JWl8e oft 602(a)(6) without the fiDa1 •and in effect on •.. • phrase). 

6 House Cammittee on tbc District of Columbia, 93d Cong., 2d Scss., Home Rule for Chc District of 
Colu~bia 1973-1974, Background aDd Legislative His«lry 1125 (Comm. Print 1974) (pracccdings dated JUly 25, 
1973) (emphasis added} c•Ho~~:~e Rule Aet Legislative History•). 

7 H.R. Con!. Rep. No. 93-703, at 15 (1973). 

1 Home Rule Act J...egislative Histoty at13S8 (July 31, 1973). 

' lsL. at30Sl (Dec:. 17. 1973). 

10 M:.ll21S (May 17, 1973) (cmplwis a.ddocf). 
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would prohibit the Council from allowing any building above that limitation. 11 

These statements could be read to support the view that Mr. DePuy contemplated a provision 
precluding the CouncU from broadening the h~ight limitations in the Height Act as well as 
those in the Schedule of Heights in effect in 1973. Even these statements, however, are far 
from clear irr their meaning. The reference to "freezing in what now is existing law-," for 
example, could simply iDdicate tbat the Council would not have unrestricted authority to 
amend§ S-405, as it would with respect to many other provisions of the D.C. Code. 
Moreover, neither the congressional reports nor comments by Members of Congress reflect 
any intent on their part to include the separate Schedule of Heights restrictions in the scope of 
§ 602(a)(6). 

In sum, the legislative ,history does not reveal any clear or generally accepted intent on 
Congress's part to preclude the Council from making the Schedule of Heights less restrictive 
tban it .was at the time the Home Rule Act was adopted. Thus, even when the legislative 
history is consulted, it fails to overcome the natural reading of the statute as covering only 
those height limitations contained in the Height Act, as amended. 

m. Conclusion 

For the foregoing reasons, we conclude that the Council· has the authority, under 
"§ 602(a)(6} of the Home Rule Act, to amend the Schedule of Heights as long as any 
amendment is within the overall limitations set forth in the Height Act of 1910, as amended 
(D.C. Code Ann. § 5-405), and that that authority is not further restricted by the limitations 
contained in the Schedule of Heights that was in effect on Decem_ber 24, 1973. 

-
11 ~ at 30l (May 21, 1973) (emphasis added). 
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COL~CIL OF THE DISTRICT OP COLCMBJA 

WASHINGTON. D.C.20001 

LINDA W. eAOPP 

ow.-

January 12. 1998 

The Honorable Eric H. Holder. Jr. 
Deputy A.noiney General 
United States Department of Justice 
950 Pennsylvania Avenue. N.W., Room 2337 
Washington, D.C. 20530 

Dear Mr. Holder: 

1 am v.nting to request an updated legal opi_nion by the Dep~ent of Justice on the 
authority of the Council of the Pistrict of Columbia to amend-the Schedule of Heights of 
Suildings Adjacent to Public Buildings ("Schedule of Heights") and an opinion specifically on 
the Council's authority to amend the Schedule of Heights as proposed by a bill that is pending in 
the Council. 

Attached for your review are two recent legal opinions by the Council's General Counsel 
and the District's Corporation Counsel. each concluding that: (1) the Council has the authority 
to amend the Schedule of Heights as long as the amendment is within the overall limits set forth 
by An Act To regulate the height of buildings in the District of Columbia, approved June J. 1910 
(36 ~tat 452; D.C. Code§ 5-401 et seq.) ("1910 Act"); and (2) the Council has the authority to 
ame~d the Schedule of Heights as proposed by the attached Bill 12-170, the Schedule of Heights 
of Buildings Amendment Act of 1997. which is pending in the Council. 

My request to you is prompted by the attached comments recently S1lbmitted to the 
Council by a federal agency, the National Capital Planning C~munission ("NCPC"), which has 
advised that it believes that tbl! Council lacks the legal authority ~o amend the Schedule of 
Heights to pennit a building that exceeds the height set forth in the Schedule of Heights that was 
in effect at the time of enactment of the 1973 Horne Rule Act. even if such height is within the 
overall maximum limits established by the 19 J 0 Act. The NCPC's \'iew relies on the attached 
1990 opi_nion by the Department of J\lSUcet ponions of which are contradicted by the opinions of 
the Council's General Counsel, the District's Corporation Counsel, and the attached 1986 opinion 
by the U.S. Generai Acco\mting Office. In light of these contradictions, I respectfully request 
that the Depanment of Justice revisit the question of the CoWlcil's authority in ttiis area. 

Your Depanment's attention to this matter would be very much appreciated. 

Attachments 

~tf~ 
Linda W. Cropp !ltff 
Chainnan 



cc: All Couucilmembers 
Mayor Marion Barry, Jr. 
Congresswoman Eleanor Holmes Norton 
White House Advisor Carol Thompson Cole 
NCPC Chairman Harvey B. Gantt 
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NATIONAL CAPITAL PLANNII "G COMMISSION 

IN REPLY REFER TO: 
NCPC·File No .. 1731 

JAN Q a 1J98 

Honorable Linda W. Cropp 
Chairman 
Council of the District of Columbia 
414 4th Street, N.W .. Room 704 
Washington. D.C. 20001 

Dear Chairman Cropp: 

Thank you for the opportunity lo comment on Bill 12-170. the Schedule of 
Heights of Buildings Amendment Act of 1997. As we understand the proposed 
bill. the Schedule of Heights would be changed to permit any structure on the 
Nonh Portals site. which is set back an additional 20 feet from the 14th Street 
propeny line so as tn ~gn ~ith the Bureau of Engraving and Printing's Annex to 
the north. lCI have its height established in accordan~e with the Zoning Regulations 
rather than lhe Schedule of Heights. Simply put, the Schedule currently would 
restrict any North Portal site building to a height of 80 teet above the e~vation of 
the southeast comer of 14th and D Streets. or a top elevation of 104.92. The 
proposed bill would allow the building to be constructed to 90 feet (what is 
permitted under the existing C-3-C- zoning)~ measured from Maryland Avenue. 
which is elevated to 44 feet. Therefore, as a result of the proposed legislation. the 
effective permissible height Qf the North Por-Ws building at 14th and D Streets 
would be an elevation of 134 feet or approximately 30 feet above which is now 
allowed under ihe Schedule of Heights. 

The National Capital Planning Commission opposes the proposed bill for two 
reason$. First. the Schedule of Heights was adopted in order to regulate the height 
of private buildings fronting on certain federally-developed portions of the Dist~t 
of Columbia. It was designed to protect and mainlain the prominence of federal 
buildings and mQnuments. in this dty by establishing. in various locations around 
the city, heights that are generally lower than what would non:nally be permitted by 
Zoning. Allowing the Nonh Ponal site to be built to a practical elevation of 130 
feet would effectively abrogate that Congressional intent by pe~tting a building 
which would be taller than the currently existing Bureau of Engraving and Printing 
Annex (BE&P) which is approximately 95 feet. 
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Honorable Linda W. Cropp 
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The Commission has consulted with officials at BE&P who have expressed strong 
opposition to any legislation which would raise the current height limit of 80 feet. 
The -Bureau's position. which is set out in the attached letter. is based on three 
factors, interference with the dispersal of stack emissions exiting the roof. 
obstruction of natural light sources for· hand engraving wt..,rk being done on the top 
floors. and concerns about Bureau security. 

Secondly. the Commission believes that the Council lacks legal authority to amend 
the Schedule of Heights to permit a building taller than that permitted by the 
current Schedule. Our view is based on Section 602(a)(2) of the Home Rule Act. 
(D.C. Code §1-233} which provides that the Council shall have "no authority• to: 

enact any act. resolution. or rule which permits the building of any 
structure within the District of Columbia in exces..~ of the height limitations 
contained in Section 5-405 [section 5 of the Height Act]. and in effect on 
December 24, 1973. 

In a 1990 opinion. the Department of Justice interpreted section 602(a)(2) to mean 
that: 

[U)nder section 60:!<a)(2) of the Home Rule Act, the Council's authoritv . . 
under section 5-405(0 of the Height Act is limited to amending the 
Schedule of Heights to set height limits that are (1) lower than the 
applicable Height Act limits (for locations not included on the pre-Home 
Rule Schedule of Heights), or (2) lower than the pre-Home Rule Schedule 
of Heights limitations (for locations that are included in the pre-Home Rule 
Schedule.) The Council is barred by section 60:!(a)(6) of the Home Rule 
Act 1from exceeding either of those limitations. 

Since the proposed bill would result in a building whose height would exceed the 
limitations in the Schedule of Heights in effect at the time t.he city was given Home 
Rule. this CommisSion would Qppose Bill 12-170. 

Please let me know if I can be of any further assistance. 



Oinu.ernmmt Df tltr Bi.&trirt .of QLnlumbia 
OFFICE OF THE CO~PORATION COUNSEL. 

JUDICIARY SOUAU 

.&41 I"OURTH fiT .. N W 

WASHINGTON. D C: 20001 

November 26,1997 

Honorable Linda W. Cropp 
Chairman 
council of the District of Columbia 
suite 704 
441 4th St., N.W. 
wasninqton, p.c. 20001 

Dear Chairman Cropp: 

IN REPr.Y REFER TC. 

This is in reply to your October 22, 1997 request th~t I 
provide you with copies of earlier opinions by this Office 
addressing the authority of the Council of tbe District of 
Columbia to amend tne Schedule of Height$ of Buildings Adjacent 
to.Public Buildings (hereinafte~, "Schedule"), and to advise .you 
concerning the Co\,tncil's authority to amend tne Schedule. in the 
manner provided for in Bill 12-170, the "Schedule of Bui.iding 
Heights Amendment Act of 1997". 

In a July· 23, 1979 memorandum (copy enclos~ed}, then Deputy 
Corporation Counsel Robert McCally concluded that the Council of 
the District of Columbia was free to amend the Schedule, and this 
position was reiterated in the September 26, l990 letter from 
then corporation counsel Her;>ert b. Reid to then Chairman of the 
Council ~David A. Clarke (copy enclosed). · Fo.r the reasons set 
forth b~low, it· ·is my opinion that the council may amend the 
Schedule, subject to t.he height restrictions set forth in the 
Building Height Amendni~mt Act of 19lO, approved June J., 1910, 36 
Stat. 452, ~.amended, o.c. Code § 5-405 (1994) (hereinafter, 
"Height Act"). 

1. The Height Act 

The Height Act includes maximum bui~d~ng heights which vary, 
depending upon the w~dth of the street on which a building will 
front,· and upon whether the stre~t is a business or :residentiai 
street (D.c. Code§ 5-4US (a)-(e)), as well as spebific 
limitations for buildings in certain identified locations {D.C. 



code§ 5-405 (g) and (h)). In addition, the Height Act contains 
the following provision: 

on blocks immediately adjacent to public buildings 
or to the side of any public building for which plans 
have been prepared and money appropriated at the time 
of the application tor the pe~!t to construct said 
building, the maximum height shall be regulated by a 
schedule adopted by the Council of the District of 
columbia.' 

D.C. Code§ 5-405 (f). 

Clearly, this section authorizes the Council to establish 
separate height restrictions for- buildings constr\lcted adjacent 
to public buildings. It is my view that the Height Act permits 
the council to increase height restrictions in the Schedule of 
Heights, so long as the increased height limitation does not 
exceed the 1ind.ts set forth in the Height Act. When congress 
enacted the Height Act, it enacted clear, unambiguous height 
,limitations for-various parts of the District. Nothing in the 
language of the Height Act suggested that the limited grant of 
a~thority to the aoard of commissioners to establish a schedule 
of heights for buildings near public buildings was intended to 
authorize the cornmis.sioners to circumvent these congressionally­
enacted limits. See Memorandum of the Congressional Research · 
service to Chairman Ronald v. Oellums, House District of Columbia 
Committee, March 4; 1991; reprinted in 137 cong. Rec. 5125-5128 
{daily ed. March 6, 1991) (detailed analysis of how the plain 
}Jieaning approach to statutory interpretation supports this 
reading of the Heig~t Act). 

The legislative history supports this interpretation. 
Before the Height Act was enacted, Congress had enacted a series 
of height lill_l;itations similar to those now in effect, but wi-thout 
any provision for the local government to promulgate a schedule 
o.f heights for buildings adjacent to public buildings. Buil4ing 
Height Act of 1899, ch. 322, 30 Stat. 922, 1899. Thereafter, the 
commissioners asked congress to reduce the height limitation far 
buildings that would be adjacent to Union Station {which was then 
under construction). tetter from Henry V.G. MacFarland, 
.President, District of Columb~a Board of Commissioners, to Jacob 
H. Gallinger·, Chairman, Senate committee on the District o:f 

1 When the Height Act was origin~lly enacteQ., it provided for 
the schedule of heights to be adopted by the Board of commissioners 
Of the District of Columbi~. This authority was transferreQ. to the 
District of Columbi~ council by Reqrganization Plan No. 3 of 1967, 
§ 402, ~ 120, and then to the Council by§ 404(a) of the Home Rule 
Act, D.c. Code § 1-227 (a} (1992). 
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Columbia, December 10, 1904, reprinted in s. Rep. No. 3082, 
cong. 3d Sess. (1905). conqress did so in 1905. Then, in 1910, 
Conqress revised the 1899 Act 'to include the provision allowing 
for the deyelopment of a schedule of heights. The House Report 
for this legislation noted that, 11 (t]he present law has no such 
provisions. The commissioners have found it advisable to make 
such requla~!~ns (governing the height of buildings on blocks 
adjacent to public buildings) . • • • , and the present building 
requlations fix the height of buildings on'G and F streets, 
between Seventh and Ninth, adjacent to the United States Patent 
Office, and on Fifteenth street, between Pen~sylvania avenue and 
G street, adjacent to the T~easury. This. clause is insert~d in 
order that there may be no question as to the right of the 
commissioners to make such a requlatipn." H. Rep. No. 7;!0, 6:l,st 
cong. 2d Sess. 2 (1910). Thus, .the language in the Height Act 
concerning the schedule of heights was intended to ratify the 
Commissioners'-previous efforts to regulate building height, and 
to make clear that they had the authority to a~opt similar 
regulations in the future. The commissioners had no authority to 
authorize buildings to be built higher than the Congressionally 
enacted litnitr; before 1910 an_d the 1.910 legislation simply 
clarified their narrow authority to regulate building heights 
within these limits. 

2. The Home Ru~e Act 

Section 602 of the District of Columbia Home Rule Act, 
approved December 24, 1973, Pub. L. 93-198, 87 stat. 790, o.c. 
Code § 1-233 (a) {6) {1992) (the 11 Home Rule Act restriction"), 
provides that, notwithstanding its general legislative power, the 
council of the District of Columbia has no authority to 

[e]nact any act, resolution, or rule which permits the 
building of any structure within the District of Co1umbia in 
excess of the height limitations contained in section 5 of 
the Act of June 1, 1910 (D.C. Code, sec. 5-405) [t,he Height 
Act], and in effect on December 24, 1973. 

This provision of the Home Rule Act pl~in1y prohibits the council 
from altering any building height limitation that was included in 
the Height Act and in effect on December 24, 1973, i.e., any 
l~mitation which satisfies both conditions. Cf. United States v. 
Bear, 932 F.2d 1279, 1281-8~ (9th Cir. 1990) (federal statute 
which referred to any offense "that is not defined and punished 
by Federal lawn {emphasis added) referred only to those offenses 
that met both conditions) . 2 Therefore, I conclude that the Home 

2 Arguably, Congress could have achieved the same 1;esult 
simply by prohibiting the council from enacting any act, 
resolution, or ~le permitting the building of any structure in 
excess of the limitations contained in section 5 of the Act of June 
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Rule Act restriction clearly does not prohibit the Council from 
taking action that would increase any maximum allowable building 
height, so long as the increased height limitation does not 
exceed the overall limitations included in the 1910 Act or permit 
a building to be built in excess of those limitations. See 
memorandum from Gene L. Dondero, Associate Director, General 
Accounting Office, to senator Frank R. Lautenberg, September 19, 
1986, reprinted in 137 Conq. Red. 5125, March 6, 1991 {reaching 
the same conclusion). 

I recognize that the Justice Depar~ent has reached a 
different conclusion. See memor.andum from Richard B. Stewart, 
Assistant Attorney General, to Linda Dodd-Major, General counsel, 
National capital Planning commission, November 6, 1990 ("Justice 
Department letter"), reprinted in 137 Cong. Reo. 5131-34, 'March 
6, 1991, which concludes that the Council may not make any 
amendment to the schedule of heights which has the effect of 
permitting a building to exceed the height allowed by the 1910 
~ as amended as of December 24, 1973, even if the new ma~imum 
allowable height r6mains w~thin the l~mitations set for~fi i~ ~ 
Height Act. The only support for this notion included in the 
Justice Department letter is the following statement: 

1 1 1910 1 without including the additional phrase, ''and in effect on 
the date of enactment of this Act". Indeed, analogous language is 
not include_d anywhere .else_in the Home Rule Act. However, the 
reference to restrictions included in the Act of 1910 "and in 
effect" when the Home Rule Act was enacted is not superfluous -- it 
makes clear that the Council was bound not jqst by the Act of 1910, 
but also by all amendments to the act which were in effect when the 
Home Rule Act was ~nacted .. consist~nt with this interpretation, I 
note that when Congress was considering the draft bill to which the 
building height restriction was added, all of the .references to 
other laws included in the draft bill were to: (1) acts that had 
not been amended after they were originally enacted, so there was 
no.need to use language to make clear that later amendments were 
incorporated in the reference; (2) codified acts that had been 
enacted as positive law, so that ~eference to the act as codified 
necessarily incorporated any amendments to it adopted after its 
original enact~ent; or (3} acts that were being amended, where a 
reference to the.underlying organic act only (without reference to 
later statutory. amendments) was consistent with gener~l drafting 
standards. Subcommittee Discussion Draft No. l, reprinted in 
Background and Legislative History of the Home Rule Act, at 40-132. 
The extent to which these three types of references referred to 
later enacted changes was clear. Adding the phrase, "and in effect. 
on the date of enactment of this Act", assured similar clarity 
concerning the effect of intervening amendments to the Act of 1910 
on the Council's authority to alter building height limitations. 
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Section 602(a)(6) prohibits the Council from 
enacting any act which permits the building_of any 
structure that exceeds (1) the section 5-405 height 
limitations, or {2) the height limitations in effect on 
December 24, l.973 - which include the Schedule of 
Heights as it existed at the time the Home Rule Act was 
enacted. 

However, this is not at all what the Home Rule Act restriction 
states. Indeed, the fact that the Justice Department had to 
engage in a major rephrasing of the language of the statute in 
order to make its argument is persuasive evidence tha~~ts 
interpretation is not supported by the wording of the statute. 

Moreover, according the to the Justice Oepartm~nt letter, 
the effect of the Home Rule Act restriction was to amend D.c. 
Code § 5-405(f) to provide that the maximum height of buildings 
located on sites subject to the Schedule of Heights, could be 
amended by the Council, provided that while the council may 
reduce any maximgm=fleiqh~ set forth in the-schedule. it may not 
increase any such height. even where the increase would be within 
the limitations set forth in this act. However, the Home-Rule 
Act did not amend D.C. Code § 5-405 to include language to this 
effect, nor did it include such a change in the "Changes in 
Existing Law" portion of the report on the District of Columbia 
Self-Government and Governmental Reorganization Act, H.R. R~p. 
9~-482, 93rd Cong., 1st Sess., at 82-112 (hereafter, "House 
co~ittee Report"), reprinted in House Committee on the District 
of Columbia, 93d cong., 2d sess., Home Rule for the District of 
Columbia 1973-1974, Background and Legislative History 
(hereafter, "Background and Legislative History of the Home Rule 
Act"), at 1522-52 (1974). The written legislative history 
contains no discu$sion whatever to suggest that the flame Rule Act 
somehow amended D.C. Code § 5-405 in this manner. 

There is another reason why the Justice Department 
construction of the Home Rule Act restriction is incorrect. The 
Justice Department letter states that, "(s]ection 602(a) (6) 
prohibits the Council from enacting any act which permits the 
building of any structure that exceeds • • . the height 
limitations in effect on December 24, 1973". This interpretation 
would bar the council from ta~ing any act which has the effect of 
increasing any allowable building height to exceed that which was 
p~rmitted on Decemb~r 24, 1973, even if that height li~itation 
was established by the District's zoning scheme. However, when 
congress enacted the Home Rule Act it did not intend to freeze 
the height limitations then in effect in the District's zoning 
laws and regulations but instead, intended to permit the District 
to change its zoning restrictions to increase the height of 
buildings, so long as the overall height l_imi tations set forth in 
the Height Act were not altered. Indeed, this is the rule set 
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out in An Act Providing for the zoning of the District of 
Columbia and the regulation of the location, height, bulk, and 
uses of buildings and other structures and of the uses of land in 
the District of Columbia, and for other purposes, approved June 
20, 1938, 52 Stat, 798, § 6, D.C. Code§ 5-418 (1994), which 
states that: 

The permissible height of buildings in any district 
shall not exceed the maximum height of buildings now 
authorized upon any street in any part of the District 
of Columbia by §§ '5-401 to 5-409, regulating the height 
of buildings in the District of Col~ia. 

This statute permits changes to be made in the applicable zoning 
requirements to increase the maximum allowable height of 
buildings, as long as the increased allowable height is within 
the maximum permitted by the Height Act. 

Congress has never ~mended this statute to eliminate the 
authority to permit such changes. Indeed, the courts have upheld 
the authority of the Distric~'s Zoning Commission to increase the 
maximum allowable building height permitted at various sites in 
many instances. See, e.g., Dupont circle Citizens Association v. 
District of Columbia Zoning Commission. 431 A.2d 560 (D.C. 1981) 
(Zoning Commission decision to approve a planned unit development 
which, inter alia, increased the maximum al~owable building 
height from 90 feet to 118 feet upheld). Cf., Blagden Allev 
Associa.tion.Y •. Dist:r.ict of Columbia Zoning Commission_t 590 A.2d 
139, 139-43 (D.c. 1989) (affirming Zoning Commission's authority 
to increase the maximum allowable building height for a planned 
unit development from 90 feet to 13"0 feet), Levv v. District of 
Columbia Board of Zoning Adjustment, 570 A.2d 739, 750 n. 15 
(D.C. 1989) (noting that the Zoning Commission may approve 
increases in allowable building height). Just as zoning 
restrictions affecting maximum building heights may be amended to 
permit those heights to be increased, so long as they do not 
exceed the limitations .in the Height Act, the maximum building 
heights included in the Schedule of Heights may be similarly 
amended. 3 

3 An argument could be made that because the Home Rule Act 
restriction addresses the council's authority, it limits the 
council's authority to amend the Schedule of Heights, but does not 
affect D.C. Code s· 5-4],.8, which sets forth the authority of the 
Zoning Commission to take action affecting building heights. 
However, this distinction does not survive close scrutiny. This is 
so because the "Council, no les.s than the (Zoning Commission] plays 
an important role in zoning matters", Blagden Alley Association v. 
District of Columbia Zoning Commission, 590 A. 2d 139, 143 (D.c. 
1991), and thus couid enact legislation altering the zoning laws to 
permit an increase in maximum building heights (so long as the new 
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Finally, the written legislative history of the Home Rule 
Act supports the conclusion that the Council may amend the 
Schedule of aeights. The House Committee ~eport at p. 15 
(Background and Legislative History of the Home Rule Act, p. 
1455) states that-under the Home Rule Act ~astriction, [t]he 
council is also prohibited from • • • permitting the construction 
of buildings in excess of the present height limitations set by 
Congress." In other words, this indicates that the council may 
not amend the provisions of the Height Act; but that it may take 
other action, ~' amending the Schedule of Height$, so long as 
the restrictions in the amended Schedule of Heights do not exceed 
the height limitations enacted bv Co~gress. The Conference 
Agenda provided by Senate staff similarly describes the· 
restriction on Council action included in the House bill as one 
which prohibit$ the council from enacting "any act, resolution, 
or rule in excess of height limitations for the erection of 
buildings contained in (District of Columbia Code sec. 5-405)." 
Backqround ~nd Legislative History of the Home Rule Act, p. 2873. 
The conference Agenda also notes tnat thE version of the Home 
Rule Act enacted earlier by the Senate does not contain the 
re$triction on Council action affecting building heights that was 
included in the House version.~ While the Justice Department 
letter argues that the legislative history supports its 
conclusion insofar as it contains references to Congressional 
desire to "[freeze) what is now in effect", these references just 
as easily can be use4 as evidence of a congressional intention to 
maintain the scheme then in place, under which the local 
legislature could amend the Schedul~ of Heights consistent with 
t:ne·Heiqht Act restrictions. Accordingly, eased on the plain 
language of the Home Rule Act restriction, the legislative 
history of the Home Rule Act, and the other factors discussed 
above, I conclude that: (1) the Council may amend the Schedule 

maximum heights do not exceed the limitations in the Height Act). 
Cf. Blagden Alley, 590 A.2d at 143, n. 8. On the other hand, the 
Justice Department position, i.e., that the phrase "and in effect 
on December 24; 1973" prohibits the Council from altering any 
building height limitation in effect on that day, would dictate 
that the Council could take no action .j.nvol ving zoning laws. 
Furthermore, common sense dictates that Congress did not intend to 
establish a scheme in which the Zoning Commission could increase 
maximum building heights, but the Council could not. Nor is there 
any evidence ift·the text of the Home Rule Act or in the legislative 
history of the Act, that Congress intended to create such a 
restriction. 

4 Language similar to that _r.rom the Conference Agenda as quoted 
above is included in an analysis of the House and Senate bills 
prepared for then Congressman Brock Adams, Chairman of the 
Subcommittee on Government Operations. Background and Legislative 
History of the Home Rule Act, p. 2890 . 
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con_sistent with the Heiqht Act; and (2) Bill .1.2-170 is legally 
sufficient. 

If ygu would like to discuss this matter further, please do 
not hesitate to contact me. 

Enclosures 

cc: Bernard Demczuk 
Director 

pincerely, ~ 
t-1---,-~ 

Office of Intergovernmental Relations 
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SUBJECT: Keith-Albee Theatre/Bill No. 3~85 
(UZF90868) 

You have requested cy comments on a June 15, 1979 
letter from Richard Robbins, Esquire, Assistant Solicitor, 
Na~icnal Capi~al Parks, United Sta~es Pepar~ent.of Interic=. 
\:ith respec:.t to. the above Ir:att:er. In the lette=. 1-'d'. Robbin~ 
suggests :that the enac:t:cent of Bill No. 3--85 would not be 
t-lithin ~he Council's authority in viev.• of the provisions of 
D. C. Code Sec. l-147 (a) (6), which provi.des: 

The council shall have no authority to pass 
any act contrary to the provisiens of this Act 
exce?t as specifically provided in this Act, er to---

* * * 
(6) enact any act, resolution, or 
rule which permits the building of any 
structure '(<~ithin the District of Col'u:mbia 
itt e~):cess of the height: limit:ations c:ontained 
in Section 5·403. and in effect on December 
24, 1973; 

In wy opinion this ·conclusion is incor=ect, for the following 
reasons. 
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)~ backsrocnc it is nec~ssary :~ ke~p in ~nd ~he 
cist~~e:icn be~~e~n ~he Heigh~ Act of lSlC, 36 S~at. 452, 
z~e ~be Sch£c~le cf Eei&hts. Tne Eeigh~ Ac: is cocified 
as Sections 5-~01 throu;n 5-4~9, D.C. Coce. Section 5-4C! 
- - • .... 4! l.·er· .... t ......... n·~~a.--.,~ ~- ... !!!le---~c: ·--~.:c·n reg··l .. -e .... ,.. .... c .• tl..:o.S 0 ... e c:•' wu ~-~~-~~.: ... :"'-co.c.~:.·r··- "···• w. ... ~.. '-•·• 

F.ei~ht of buildings.l/ 

The sixth p~ra.sraph au~hor~zes the Co·~cil.2/ ~o ~de~: 
~ sch~cule tc.:~g~late the ·h~ight c: b~~lcings o; ~locks 
adjacent to public buildings. This sc~ec~le ~ppea.rs as 
~:pendix G eo ~he Zoning Re&claticns. 7:~e li~ieations in 
~e Sched~le are more :es:ric~ive than ~hose con~ained ·in Sec. 
5-405. 

Bill 't1o. 3-85 does not purport to change any of the . 
li~itations in Section 5-405. ~~. Robbins' characteriza~icn 
of the block in ouestion as "regulated ~:;..-1: by a provision 
~ithin '~:** [Sec. f 5-405" (Robbins lett~r, p. 1) and his 
assertion that "section l-147 (a) (6) stat:es that the Council 
may net amend those building height restrictions referenced 
in Sec. 5-405" (ibid, p. 3) e~ade the plain fzct that. the 
restriction on the Council's po~e~ is applicable only to 
l~itations contained in Sec. 5-405. The res~iction is net 
by its teres appiicable to limitations a~thorizea by, but not 
contained i~ Sec. 5-,as. 

1/ The first paragraph provides in g~neral that the 
maximUm pe.rtnissible height cf a builc;ling is dete'rlOlined by 
adding 20 feet t:o the -w-idth of the street upon whieh the 
building fronts. The second paragraph establishes an over-
.all limieation of 130 feet on a·business street other than the 
north side of Pennsylvania Avenue northwest, between First 
and Fifteenth Streets, where 160 feet is the permitted height. 
The third pa:agraph contains the provisions which control 
heights ori residence streets. The seventh and eighth para­
gr2phs contain, inter e.li_a, various l;~its applicable to 
specified locations. 

2/ ~ the Height Act itself, the~ authority is granted to 
~he Board of Co~issioner~. This authority was transferred ~o 
the Dis~rict of Col~bia Council by par. 120 of Section 402 of 
Reorganization Plan No. 3 cf 1967, and, i:l t'-l::n to the Council 
of the Dist=ict of Colu:nbia by Sec. l.Ct.. (a) of t~e ·District of 
Ccl~bia Self-Goverr.~er.t Act, codified as Sec. l-144(a), D.C. 
Cede, 1978 Supp. 
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The. res::ict:icn set fo~~!':.· .in Sec. l-lL i (a) (6), D.C. 
C,..~ lC.,f' c-- .... ·e-- -~' -II\ 1.: .. ,: .. -.,..:c-s ",.-~-.l--. d :_ ........ e, .,,o .. 1Jyp .... e .. e..s o ... ~.;.) ""'" .;.o-.;.~ooc.""""" •• --·u~c:.- ... e -·· 
Sec. 5-!.05~ !>.C. Coce-.. B!.l~ 2-85 \o:o'.!lc ~.e.:-.d ~~7 h~i;:-&: ::..:-:.:: 
S -- ~0 ..... ~ .:~ -he c:--~a..:._ ... ,.. c: ~·r..: e-~-s T .......... s~. 1.·.-.. -.--· ~-s _, __ ;:: -. ·.·~ .:.- ... --·· -··· - ....... .:~o.o.,...:. ... ·- ~..~ ·-=··;.. . - -
contained ~n Sectio~ 5-405. ~hus, ~he· :es~ric~io~ of Se~. 
1-1[,.7 (a) (6) is not applic.cble by i~s te.r~s. '.:arious e~:?:.!.:'!;: 
he.ight li:i~s~ior.s a:e contained in Sec. !-~05 \..":-.ie~ • .. ;~:::c: 
i=.posed di.rec~ly by Cotg=ess and at"c _the l!.::=itae.ic:ls "t-.~hi~:: 
cannot, :.:ncar Sec. l-l47(a)(6). be e:~ce.e.dee by Co~ncil ac-:!.::::. 

The legisla~ive. his:o=y of Sec. l-147(a)(6) appears G~ 
pages 21,.5-216 and page 302 o£ the ''Backg.:ou~d and !..egis.lati·:e. 
Ris tory of 'l:i:* the Sel£-Gov.: ::-r~~1ent **~': Ac~." This discus si.c:::: 
dce-s not refer to the Schedule of Heights, but only to che 
, i _, - · .. · d · -h - "l · · - c · "" · ~ - ... 191 n .. • ::ll. ... ~tl.cns con ... al.ne l.n .... e. trUl.. O'!.':l. 0 nel.g.,t ,..(;. ... or _. etr.c. 
in the D.C. Code. 

In context, it is evident, albeit not explicitly s~t 
fort:l;l, that the Congress \o7as concerned "-"ith the additional 
authority ~hich the Co~~cil ~as to receive. This additional 
authority would have enabled ~he Council to a~end tb~ 1910 Eeigb 
Act, but for the restriction. The former Council already bad 
the authority to a~end the Schedule of Heights. 

Mr. Robbins' arg~ent rel!.es on F.ouse Subcoti!mittee Co~sel 
JacGues DePuy's general reference at p. 302, s~~ra, to 
"f:-eezing *** existing law." This is far £-ro'!:l persuasive 
legislative history, particularly sir.ce i~position by Congress 
of a general freeze ~ould have been inconsistent ~~th the Con­
gressional failure to preclude the Zoning Cocoission from 
raising zoning height limits in effect en the effec~ive cate 
of the Act. As you are ~ell a~are, the Zoning Regula~ions 
have a substancially broader effect upon height limitations 
throughout the Dist~ic~ than does the Schedule of Heigh~s. 

The Congress s=anced the citizens of the Distric~ of 
Columbia very broac legislative:: po-wers, li~ited only by the 
U.S. Constitution and certain specific rese=vations of au~r.ori:· 
contained en title \T! of ~he Act. See Kelntosh v. \·1ashinEtcn •. · 
D.C. App •• 395 A.2d 744 (1978). For the Cong:ess to :reeze 
no~ o~ly the height li~itations ~hich it: bad imposed, but 
also the more res~rictiv"""e l!.rnitations.:"'~hich it had autho:ized 
the Boa:d of Commissioners and fo~er Council to icpose, 
wculd hav~ been to act di~ec:ly con:=a=y to the Ccngressic~al 
inte1.1tion in ~nactir.g the Sclf-Gove-:r~cnt Act. ~o Cons=cs.siona. 
intention to reach t~e S~h~d~le. is ~anifes: and the plair. 
lar.g~sse of Se~. l-l4i(a)(6) dces no: reach th~ Scheucile of 
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Heights 1 ibitations. l·'Lt'·. ';\obhins :-efe::-s to no legislati\-E: 
;..rc-o .. y '-·"'et'n•- 01: t"'~., ... ,9,0' \: ... l.· ... :..- •c:r 0 .. ,...:: ....... ~ s .... ,~:. 
_;,_..,.. • • W.66 '-- - - - - ··- :._,.,_ .:-. - - ._.,.. --·- --· 

Gove:rmne.n-c Act:, ,_,hic:h suggests --:hat a:1y Federal in:e=es: i£ 
::~fleeted by the g=ant of aut:~;c:-i:y to :.he Dis::rict to 
prot:n!lger.l! t:he Sehed::l e. As Y=. !tobb i:ls nC't.es, the 
E'.ut:ho::-iz_ing provis ic:t is onl~· me::c:ion.:d in a Co=nissione= s 
-e-""r:ana··~ conc:.arnl.·~o- ·t·n· lCi'! 1'\ ~..s..f .. :.,- ,.,... ·~c. ·'-cence o= ..&• .....__, ._ w.wA ... ' ••~ - • .,l.• •'•-;,••'- .... a... •w~ a.;;;J. . .a. 
s.ny Rouse o:: Sen3.te discutsion o~ the ?'t'o· .... !sicn is not: 

- , • .. 4 ""h . F ' l . ' h ,_, ~ '-b ' cc,.ns;:.s .. en ... w_... ·t.ne eoet:a. cr.;:1~er.4 ~·tnl.~ .• r. : .. oo;l l.ns 
h7~0thesizes bu: c:a~~ot su3:ain. !n chat li~ht, I have 
c~ncluded that the overly b=~ad disc:~ssion ot the effect 
of Sec. l-147(a)(6) is insuf!i:ient to establish a 't'es~=ieti~ 
o~ C~~ncil amendmen~ of the Sc~edule. 

cc: Office of lnte:gove=nrne~cal Relations 
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8 
c 

Septeu:ber 26, ~i~O . ;;: 
· .... ·:~ -_:. 

The Honorable David A. Clarke 
Chair.man, Council o~ the District 
District Building 
1350 Pennsylvania Ave.,N.W. 
Washington, D.C. 20004 

. -- . . I .... 
of Cd'lumQia 

Re: ,Schedule of Heights Amendment Act o£ 1990 
Bill 8-616 

Dear Chairman Clarke: 

IN REPLY R£FU TO: 

At the hearing of the committe~ of the Whole on September 
18, 1990, The Honorable James Nathanson inquired as to the impact 
o~ the "Rhodes Tavern c~se" on Bill·S-616. Mic~ael .E. Zielinski, 
Acting Deputy Corpora~ion counsel, D.c., Conununl.ty Development 
Division, requested an opportunity to respond in writing. 
Accordingly, the following response is submitted. 

The reported court decision~ involving the Rhodes Tavern 
matter do not deal with the .Schedule of Heights issue, either 
directly or indirectly. Citizens Committee to Save Rhodes Tavern 
v. District of Columbia, 432 A.2d 710 (D.c. l981),cert. den. 454 
u.s. 1054, involved a challenge to a decision by the Mayor's 
Agent to is$ue a demolition pe~it pursuant to procedures 
mandated by the Historic Landmark and Historic District Protec­
tion Act of 1978. Grano v. Barry, 783 F.2d.l104 (D.C.Cir. 1986) 
and Grano v. Barry, 733 F.2d 164 (D.C.Cir. 1984) dealt with 
injunctive relief related to the voter initiative process and 
attorney' s fees · respect! vely. Neither tbe.se appellate decisions, 
nor the underlying trial court rulings, address the issues of the 
Council's authority with respect to the Schedule of Heights. 

The question of the Council's authority·to amend the 
Schedule of Heights was raised in conjunction with the project 
involving the Rho4es Tavern. At the time, paragraph 3 of the 
existinq Schedule of Heights establishe4 a maximum height of 95 
feet for buildings on "15th Street N.W., between Pennsylvania 
Avenue and G Street, adjacent to the-Treasury Building". Bill 
J~ss, which became o.c. Law 3-43, amended that paragraph of the 
Schedule of Heights to make the restriction inapplicabl.e·on 15th 



Street, N.W. between F and G Streets, beyond thirty-five feet 
from the building line, to any structure that retained the 
facades of the Keith-Albee Building and the National Metropolitan 
Bank Building.· The amendment allowed the construction of 
Metropo1itan Square, a commercial building bounded by 15th, 14th, 
F and G Streets, N.w., to a height of 130 feet except for the 
initial 35 feet of depth still governed by tbe Schedule's ninety­
five foot limitation. The 130 foot height was the maximum height 
permitted by Section 5-405, o.c. Code. 

As the July 23, 1979, opinion by Robert E. McCally, then of 
this Office, notes, the Council's authority to amend tbe Schedule 
of Heights was challenged by National Capital Parks, u.s. 
Department of the Interior. This Office, among others, took the 
positi~n that the Council had the aut~ority to amend the Schedule 
of Heights pursuant to the specific statutory authorization set 
forth in Section 5-405(f). That position was also supported by 
the General Accounting Office, which concluded tbat "the Council 
is not prohibited from amending the Schedule as long as the 
amendments do not allow any increase beyond the overall height 
limits set forth by the Building Height Act of 1910, as amended" 
(Section 5-405). There was no successful legal challenge to 
ccuncil's amendment of the Schedule of Heights. 

The National Capital Planning Commission has resurrected 
the challenge to the Council's authority to amend the Schedule of 
Heights. For the reasons presented at the hearing of the 
Committee of the Whole and those set forth in the 1979 opinion 
memorandum, it is the opinion of this Office that the Council has 
the authority to amend the Schedule of Heights as proposed in 
Bill 8-616. 

sincerely, 

cc: The Honorable James Nathanson 
Council of the District of Columbia 

D.C. 



Memorandum 

OFFICE OF TilE GENERAL COUNSEL 
COUNCIL OF THE DISTRict OF COLUMBIA 

441 4th Street, N.W. 
Washington, D.C. 20001 

TO: The Honorable Linda W. Cropp. Chainnan 
Committee of the Whole 

FROM: Charlotte Brookins-Hudson. General Co~ 
DATE: November 24. 1997 

SUBJECT: Council's authority to amend the Schedule of Heights of Buildings Adjacent to 
Public Buildings (''Schedul~ of Heights") and Council's authority to amend the 
Schedule ofHeights as proposed i_n Bill 12-170. 

QUESTION: 

This is in response to your memorandum dated October 22. 1997. in which you asked for 
a legal opinion on the following questions regarding Bill 12-170. the "Schedule of Heights of 
Buildings Amendment Act of 1997": · 

{ 1) Generally. whether the Council has the authority to amend the Schedule of Heights of 
Buildings Adjacent to Public Buildings ("Schedule of Heights"). 

(2) Specifically, whether the Council has the authority to amend the Schedule of Heights 
as proposed by Bill 12-170. 

ANSWER: 

(1} Based OIJ the language of section 5 ofthe 1910 Act (D.C. Code§ 5-405) and section 
602(a)(6) of the Hom~ Rule Act (D.C. Code §-1-233(a)(6)). as well as their respective legislative 
histories, the Council has the a~thority to amend the Schedule of Heights, as long as the 
amenciment complies with the height limits set forth in section 5 of the 191 0 Act, as amended. 
This opinion is consistent with the position taken in the past by the GAO (September 1986 
Report)~ opinions issued by the Office of the-Corporation Counsel, and the plain language of 
D.C. Code§ 5-405(f). 

(2) Assuming that Bill 12-170 is redrafted to clearly indicate the intent of the Council 



with regard to the desired height of the proposed building (not to exceed 110 f~t). ~reflected in 
the public hearing notice for Billl2-170 and ·in your opening statement at the hearing. Bill l.J-
170 would not violate the 1910 Act. 

DISCUSSION: 

(1) The Cogn,cil's authority to amend the Schedule of Heights 

A. Height Act of 191 0: 

In 1910. Congress e~acted An Act To regulate the height ofbw1dings in the District of 
Columbia. approved June 1. 1910 (36 Stat. 452; D.C. Code§ 5-401 et seq.) {"1910 Aet"). 
Section 5 oftbe 1910 Act (D.C. Code§ 5-405). sets forth various height limitations for buildings 
in the District of Columbia. 

The relevant parts of section 5 of the 1910 Act (D.C. Code§ 5-405(a}. (b). and (d)) 
provide as follows: 

(a) No building shall be erected. altered. or raised in the District of Columbia in 
any manner so as to exceed in h~ight above the sidewalk the width of the street. 
avenue. or higl::tway in its front. increased by 20 feet: but where a building or 
proposed build_ing confronts a public space or reservation fbrined at the 
intersection of2 or more streets. avenues. or highways, the course of which is not 
interrupted by said public space or reservation. the limit of height of the building 
shall be determined from the width of the widest street. avenue, or highway .... 

(b) No buildihg.s shall be erected. ~ltered. or raised in any manner as to exceed the 
height of130 feet on a business street or avenue as the same is now or hereafter 
may be lawfully designated. except on the north side of Pennsylvania A venue. 
between I stand 15th Streets Northwest, where an extreme height of 160 feet will 
be pennitted. 

(c) (Omitted).' 

(d) The height of a building on a comer lot will be determined by the width of the 
wider street. 

In order to construe the meaning of a statute. one must first "read and examine the 

1 This provision deals with b~fildings on a residentia.i street. Since the proposed building 
at issue is on a business street. this opinion is limited to the discussion of buildings on a business 
street. 
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text ofthe act" itself. Singer. 2A Sutherland Statutes and Statutory Construction§ 47.01. 
at 118 (4th ed. 1984 ). When construing the text of a statute. a statute must be read as a 
whole and "each pan or section should be construed in connection with every other part . 
. . . " /d. at § 46.05. 90. Furthermore. the words of a statute are to be given their plain 
meaning. lei. at§ 46.01. 73. 

In order to construe the meaning of the above statute. its text must first be 
examined. SecQon 5 ofthe 1910 Act (D.C. Code§ 5-405(a)) provides that "No building" 
sbaU be erected so as to exceed cenain heights. This language would indicate that Bll 
buildings in the District of Columbia are subject to the limitations set forth in§ $-405(a). 
Section 5 of the 1910 Act (D.C. Code§ 5-405(b)) provid~s further that "No buildings ... 
on a business street or avenue ... " shaU be erected above a certain height. From the plain 
meaning of the above language. one can conclude that the reference to "No building" is 
broader than that of a building on a business street. Therefore. this section of the 191 0 
Act (D.C. Code § 5-405(a)} includes buildings on a business street and when the height of 
a building on a business street is at issue. bmh paragraphs (a) and (b) are applicable~ and 
whichever height is lower will govern. Since a statute must be read as a whole, paragraph 
(d) of§ 5-405 is also applicable to buildings on business streets. Paragraph (d) penains 
to the height of a bUilding on a comer lot and states that the height shall be determined by 
the width of the wider street. When read together with paragraph (a), paragraph {d) 
mean,s that to detennine the height of a building on a comer lot. 20 feet is added to the 
width of the wider of the streets at that particular comer. 

While the meaning of section 5 of the t 910 Act seems to be cl~ from reading the text. 
some have argued that its provisions are ambiguous. and have questioned whether the limitations 
on business streets are independent of. or subject to. the general limitations set forth in D.C. 
Code§ 5-405(a) above. If the language of the text is found to be ambiguous. then the legislative 
history may be examined. Blum1·. Stenson. 465 U.S. 886.896 (1984). 

Assuming arguendo that the provisions in section 5 of the 1910 Act (D.C. Code§ 5-405) 
are ambiguous. its legislative history wiH be examined. The legislative history of section 5 of the 
1910 Act indicates that with regard to buildings on a business street, D.C. Code § 5-405(a) and 
(b} should be read together.· Two committee repons discussing section 5 of the 1910 Act provide 
that. •'The proposed act permits the erection of a fireproof building on a busi.ness street to a 
height of20 feet in excess of the limit permjtted by the present law, except that no building is 
permitted to be erected to exceed in height the present extreme limit of 130 feet" Height of 
B~.i.ildings in the District of Columbia. S. Rep. No. 581. 6lst Cong., 2d Sess., at 2 (1910); Height 
of Buildings in the District of Columbia. S. Rep. No. 494, 61st Cong, 2d Sess., at 2 (1910}. The 
"'present law" being referred to in the committee reports is the Building Height Act of 1899, 
approved March 1, 1899 (30 Stat. 922). upOR which the.I910 is based, and which provides in 
sectiop 4 "That no building shaJI be erected or altered on any street in the District of Columbia to 
exceed in height above the sidewalk the width of the street in its front .... " Therefore, the 
reference in the above-cited committee reports indicating that a building on a business street is 
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permitted to be erected up to a height of"20 feet in exces~ of the present law:· is referring to th~ 
width plus 20 rule which is now codified in D. C. Code§ S-40S(a). In light of this. the above 
committee reports are clear that with regard to buildings on a business street. the \\idth plus :w 
rule is the general rule. wiJh the qualification that no such building may exceed 130 feet. The 
legislative history is silent regarding D.C. Code § 5-40S(d). 

The fact that D.C. Code § 5-405(a) sets forth a general rule ~d that paragraphs (b) and 
(d) are to be read in light of the general rule. is also supponed by many opinions issued. 
including that of the U.S. District Court for the District of Columbia. See, Techworld De\·. Corp. 
v. D.C. Preservation League. 648 F. Supp. 106. 121 (D.D.C. 1986) ( .. The general rule of the 
[191 0 Act) is that a building may be built to a height equal to the width of the street on which it 
fronts plus 20 feet.''); see alsc>. Letter from Richard B. Stewan. Assistant Attorney GeneraL U.S. 
Department of Justice. to Linda Dodd-Ma:ior. General Counsel, National Capital Planning 
Commission 5 & 10 (November 6. 1990) ( .. The first sentence [ofD.C. Code§ 5-405(a)) sets out 
the general formula for determining the maximum permissible height which ·no building· may 
exceed. The subsequent sentences set out actditional limitations which. depending on the width 
of the street. may result in a lower maximum height than the general fonnula.")'(Attachment A); 
see also, U.S. General Accounting Office. Height Limitations: Limitations on Building Heights 
in the District of Columbia 6 (July 1986) ("[Pursuant to the] 1910 act. .. maximum building 
heights (are] determined by the width of the street in front of the proposed building ... ") 
(Attachment B). 

In light of the above analysis. cenain rules regarding buildings on a business street can be 
gleaned from section 5 of the 191 0 Act. The general rule for buildings heights is that a building 
may be built to a height equal to the width of the street on which it fronts plus 20 feet (width plus 
20 rule)~ if a building fronts a public space ur reser\'ation at the intersection of2 or more streets. 
the height of the building may be no more th;m the width of the widest street plus 20 feet. In no 
case is a building erected on a business street to be more than 130 feet in height, unless the 
building is on the north side of Pennsylvania Avenue between 1st and 15th Streets, N.W., where 
a maximum height of 160 feet is pennitted. If a building is on a comer lot, its height will be 
determined by the width of the wider street plus 20 feet. 

B. The Schedule-of Heights: 

Section S·oftbe 1910 Act (D.C. Code§ 5-40S(f)) provides further that: 

On blocks immediately adjacent to public buildings or to the side of any public 
building for which plans have been prepared and money appropriated at the 
time of the applications for the pem1it to construct saicl building, the maximum 
height shall be regulated by a schedule adopted by the Council of the District 
of Columbia. 

The 1910 Act originally granted this authority to adopt a schedule to·the Board of 
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Commissioners. This authority was transferred to the District of Colwnbia Council Plli'Suant to 
section 402. paragraph 120. of Reorganization Plan No.3 of 1967 (D.C. Code VoL 1. p. 131 ). 
and. in turn to the Council ofthe District of Columbia pursuant to section 404(a) ofthe Home 
Rule Act (D.C. Code§ l.-227(a)). 

In 1910. the Board ofConunissioners adopted the Schedule of Heights ofBuildings 
Adjacent to Public Buildings ("Schedule of Heights"), in conformity with the Act of Congress of 
June 1. 1910. and the amendments ofDecember 30. 1910. and May 20. 1912. The Schedule of 
Heights was issued by the Zoning Commission in Appendix G to the Zoning Regulations. 
effective May 12. 1958. (Attachment C). The Schedule of Heights contains height limits for 15 
different areas in the District. All of the height limits set under the Schedule of Heights are 
lower than would otherwise be permitted under the hei~t limits set forth in the 191 0 Act. 

C. Hqme Rule Act: 

Section 601 of the Home Rule Act. approved December 24. 1973 (87 Stat. 813: D.C. 
Code§ 1-206) .("HRA") gives Congress the ultimate legislative authority over the District. 
HRA § 303 does. however, vest in the Council broad legislative powers over 11all rightful 
subjects oflegislation within the District." D.C. Code§ 1-204. This grant of authority is not 
absolute. Among the limitations placed on the Council is that found in HRA § 602(a)(6) which 
provides: 

(a) The Council shall have no authority to pass any act contrary to the 
provisions of this Act except as specifically provided in this Act, or to: 

(6) Enact any act. resolution. or rule which permits the building of any 
structure within the District of Columbia in exces~ of the height limitations 
contained in § 5-405. and in effect on December 24. 1973[.] 

D.C. Code § 1-233(a)(6). 

The above provision has been the subject of varying interpretations. Some have argued 
that the above provision means that the Council lacks the authority to exceed the height 
limitations contained in § 5-405 mui the height limitations s~t forth in the Schedule of Heights, 
since the Schedule of Heights was ·•in effect on December 24, 1973."2 Others have argued that 

~ The Justice Department. for example. has interpreted that, "Section 602(a}(6) prohibits 
the Council from enacting~ act which permits the building of~ structure that ~xceeds ( 1} 
the section 5-405 height limitations. or (2) the height !_imitations in effect on December 24, 1973 
-- which include the Schedule ofHeights as it existed at the time the ijome Rule Act was 
enacted." (Letter from Richard B. Stewart. Assistant Attorney General, U.S. Department of 
Justice. to Linda Dodd-Major. General Counsel. National Capital Pla,n,ning Commission 12 
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the above limitation on the Council applies only to § S-405. which was in effect on December 14. 
1973. but because the Schedule of Heights is referenced in§ 5-405(t). the Council is also limited 
by the height limits set forth in the Sched.ule of Heights. 

I believe that the better interpretation ofHRA § 602(a)(6) is that it is merely a restriction 
on the power of the Council to enact any act. resolution. or rule which permits the building of 
any structure in the District of Columbia in exce$5 of the height limitations contained in D.C~ 
Code § 5-405. and al_l of the amendments to § 5-405 which were in effect on December 24. 
1973.3 The phrase "and in effect on December 24. 1973" li_lodifies the reference to .. § 5-405" 
which precedes it. On December 24. 1973. D.C. Code § 5-405(f) provided that. ·•on blocks 
immediately adjacent to public buildings or to the side of any public building for which plans 
have been prepared and money appropriated at the time of the-application for the pennit to 
construct said building. the maximum height shall be regulated by a schedule adopted by the 
Council of the District of Columbia.·· This is the only provision in § 5-405 which makes a 
reference to the ••schedule of Heights.·· Section 5-405(t) only sets forth that a Schedule of 
Heights shall be adopted and does not actually contain the Schedule ofHeights itself. Therefore. 
the limitation in the HRA § 602(a)(6) cannot apply to the Schedule of Heights itself, and can 
only apply to the provisions in the 1910 Act. To interpret HRA § 602(a)(6) as the Jusdce 

_Department does (See. i11fra note 2) would render§ 5-405(f) meaningless. Such an interpretation 
would violate the general rule of statutory construction which requires that a statute be construed 
so that no part will be inoperative or superfluous. void. or insignificant. Singer. 2A Sutherland 
Statutes and Statutory Constructi(Jn § 46.06. at 104 (4th ed. 1984): District ofColumbia ''· 
Thompson. 593 A.2d 621.638 (D.C. 1991}: Disu•ict ojColumbia v. Acme Reporting Co .• 530 
A.2d 708. 713 (D.C. 1987). 

i. Legis1ative histoo·· of section 602Calf6> of Home Rule Act: 

Because HRA § 60l(a)(6) is arguably ambiguous. its legislative history should be 

(November 6. 1990). (Attachment A). 

3 This position is consistent with that of a prior opinion issued by the Corporation 
Counsel for the District of Columbia. See. Memorandum from Robert E. McCally, Deputy 
Corpo~tion Counsel. Office of the Corporation Counsel, to James 0. Gibson, Assistant City 
Adminisn:ator, Office of Planning and Development 233 (July 23, 1979)("The restriction set 
forth in [section 602(a)(6) of the Home Rule Act] refers only to limitations contained in Sec. 5-
405. D.C. Code."); see a/so. letter from Robert E. McCally, Deputy Corporation Counsel, Office 
of the Corporation Counsel. to Councilmember Willie J. Hardy, Council ofthe District of 
Columbia 1 (February 8. 1979). contained a:s attachment C to Council of the District of Columbia 
Report on Bill 3-85, the ··schedule of Height Amendment A~t of 1979" (March 20, 1979) ("The 
Council has the explicit authority to amend the 'Schedule of Heights ofBuildings Adjacent to 
Public Buildings.'"). (Attachments D and E. respectively). 
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examined.4 The legislative history for section 602(a)(6) is not definitive as to what Congress 
intended. 

Some have used a statement made by Counsel to the House SubcoQllllittee on 
Government Operations, Jacques DePuy. during markup of the bill which eventually became the 
Home Rule Act. tctill'g\le that Congress intended to prohibit the Council from amending the 
Schedule of Heights. Mr. DePuy states. "What we drafted was an amendment which would go to 
the limitations on the Council that the Council could not enact an act that permitted building 
above existing height limitations.' and freezing in what now is existing law. and would prohibit 
the Council from allowing any building above that limitation. "5 This reference to '"freezing i.p 
what now is existing l~w·· has been interpreted by some to include the Schedule of Heights. This 
reference to ··existing lav/'-does not necessarily include the Schedule of Heights. and could easily 
be referring to the 191 0 Act. and its amendments as of December 24. 1973. Furthermore. the 
following legislative history supports the proposition that the Schedule of Heights was not meant 
to be "frozen" as of 1973. 

According to a House Report on the Home Rule Act. the description of title VI of the bill. 
"Reservation of Congressional Authority" provides that, •'The Council is also prohibited from 
doing certain things, including . . . permitting the construction of buildings in excess of the 
present height limitations set bv Congress.... House Comm. on the District of Colwnbia. District 
of Columbia Self-Government and Governmental Reorganization Act, H.R. Rep. No. 4827 93d 
Cong .. 1st Sess .• at 15 (1973) (emphasis added). This provision ofthi$ House Report would 
seem to indicate that Congress only intended to prohibit the Council from going above the height 
limitations set forth in the 1910 Act. and not those heights set :forth in the Schedule of Heights. 
since these heights were set by the Council (originally the Commissioners), and not Congress. 

Furthermore. when interpreting legislative history. more weight is given to a House or 
Senate report. than is given a statement m~d~ during markup. particularly if it is not coming from 
the sponsor of the bill. See. Garcia v. United States. 469 U.S. 70.76 ("1984) ("In surveying 
legislative history we ha~e repeatedly stated that the authoritative source for fmding the 
Legislature's intent lies in the Committee Reports on the .bill ... We have eschewed reliance on 
the passing comments of one Member ... and ca~ual statements from the floor debates ... 
Committee Repons are 'more authoritative· than comments from the floor ... "); see also, Singer, 
2A Sutherland Statutes and Statutory Construction§ 48.13, at 329 (4th ed. 1984).· Therefore. 
Mr. DePuy's statement. made as counsel to the House Subcommittee during markup of a bill, 

4 The legislative history for section 602{a)(6) is contained in: "Background and 
Legislative History of H.R. 9056. H.R. 9682. and Related Bills Culminating in the District of 
Columbia Self-Government and GovetnmentaT Reorganization Act" [Home Rule Act], Chapt~ 
!-Subcommittee Markup Sessions, 93d Congress. 2nd Sess., 215-216, and 302 (1974). 

$/d. at 302. 



does not bear much. if any. weight.11 

ii. Legislative bistor:y of 191 0 Act_: 

The legislative history of the 1910 Act is also helpful in making the determination that 
the Council has the power to amend the Schedule of Heights. This history provides. in pan: 

The proposed act requires that on blocks immediately adjacent to public 
buildings the maximum height of a building to be erected shall be regulated by 
a schedule adopted by the Commissioners of the District of Columbia. 

The present act has no such provisions .... This clause is insened in 
order tbat tbere mav be no question as the right of the commissioners to make 
such a reiulation (emphasis added). 

Height of Buildings in the District of Columbia. S. Rep. No. 581. 6lst Cong .• 2d Sess .. at 2 
(1910). 

6 More legislative history than that cited above. is available regarding section 602(a)(6). 
This legislative history is not. however. helpful in definitively determining whether the Co~il 
can amend the Schedule of Heights. because it is conflicting and confusing. For example. during 
the House Subcommittee on Government Operations markup of the bill which became the Home 
Rule Act. Jacques DePuy. counsel to the..Subcommittee. states. "It might be most appropriate. if 
members wanted. to add at that point in the specific limitations of the Council [i.e. HRA § 
602(a)(6)] an lUilendment combining the existing height limitations." /d. at 215. This statement 
could be used to argue that Congress intended to include the Schedule of Heights in section 
602(a)(6) of the Home Rule Act,. since Mr. DePuy.mentions "combining the,height limitations." 
It cou_ldjust as easily be argued. however. that Mr. DePuy's comment was directed at combining 
the height limitations set forth in Section 5 of the 1910 Act. Also, Mr. DePuy's comment may 
just have been a suggestion made to the House members. and it is unknown what the legislatures 
ultimate intent was. 

Furthermore, later in the same markup session. a brief dialogue takes place between two 
Congressmen and Mr. DePuy. as follows: Mr. Fraser: .. 1 do not thjnk I follow you in the 
statement we are facing here. There is an overall restriction on the height of buildings in order to 
prot~ct the primacy of the Capitol?" Mr. Adams: ··That is correct." Mr. Fraser: "You say that is 
not found in the D.C. C,ode?'' Mr. DePuy: 'That is in the D.C. Code and presumably would be 
amendable by a Council.·· /d. This dialogue suggests that Congress intended only to prevent the 
Council from amending the 191 0 Act. and not the Schedule of Heights. The reference to the 
"overall restriction on the height ofbuildings"1hat is "in the D.C. Code" can only be referri_ng to 
the height restrictions set forth in the 191 0 Act itself since these are general restrictions that are 
contained in the Code. while the height limitations in the Schedule of Heights are specific and 
are not actually in the Code. 
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To say that the Council cannot amend the Schedule of Heights would be contrary to the 
legislative intent of D. C. Code§ 5-405(f) in which Congress granted the former Board of 
Commissioners and the Council the power to impose height limitations for b~ildings adjacent to 
public buildings and would render § 5-405(f) meaningless. 

iii. U.S. GAO Office: 

Further support that the Council has the authority to amend the Schedule of Heights is a 
report issued by the u.s. General Accounting Office (GAO). In this report. the GAO stated ... the 
D.C~ Council is not prohibited from amending the Schedule as long as the amendinents do not 
allow any increase beyond the overall height limits set forth by the Building Height Act of 191 0. 
as amended.". U.S. General Accounting Office. Height Limitations: O.C. Government"s 
Authority to Amend Building Height Limitations 2 (September 1986). (Attachment F). 

iY. Prior amendments made to Scheduls of Height: 

In 1979, the Council amended paragraph 3 of the Schedule ofHeights. This amendment 
was reviewed by Congress and became law on De~ember 29. 1979.7 The fact that Congress 
allowed the Council to amend the Schedule of Heights in 1979 is strong support that the Council 
has the authority to amend the Schedule of Heights; 

In 1990. the Counc;il once again attempted to amend the Schedule of Heights. when it 
approved the Schedule ofHeights Amendment Act of 1990 (Bill&-616), which was signed by 
the Mayor on December 27. 1990 (D.C. Act 8-3~9). and transmitted to Congress. This Act was. 
however. disapproved by Congress in H.J. Res. 158. ~ee. 137 Co~gressional Reco~ at 5123, 
1 02d Congress. 1st Sess. (March 6. 1991 ). The focus of Congress· disapproval of the Council's 
action was _not on the basis that the Council lacks the authority to amend the Schedule of 
Heights. but because the Councirs proposed amendment would viol_ale the 1910 Act. During 
Congressional review of this resolution. the Chairman of the Committee on the District of 
Columbia, Congressman Dellums. stated ... Only the legal authority of the D.C. Council with 

7 See. D.C. Law 3-43. ··schedule of Heights Amendment Act of 1979," effective 
December 29. 1979 (D.C. Act 3-117; Bil13-85}. Section 2 of D.C. Law 3-43 amended 
paragraph 3 of the Schedule of Heights by adding at the end, the following paragraph: "These 
restrictions shall not apply on Fifteenth Street. N. W., between F and G Streets, N. W., beyond 
thirty-five {35) feet from the building line. to any structure which provides for the retention of {a) 
that portion of the Keith-Albee Building described in the District of Columbia Application for 
Urban Development Action Grant:. Application No. 79-09-010. and (b) the Fifteenth Street 
facade of the National Metropolitan Bank Building to a depth oftwenty (20) feet." 

9 



regard to the 1910 Height ofBuildings Act is being decided ... ld at5124.' 

The Schedule of Heights Amendment Act of 1990 amended the Schedule of Heights by 
adding a new paragraph I 6 allowing a building. adjacent to the Federal Bureau of Investigation 
Building. to be built up to 130 feet on the east side of 9th Street. between D & E Streets. N.V.'. 
The widest ofthese streets. E Street. is 90 feet Pursuant to the width plus 20 rule of the l 910 
Act. the proposed build_ing could only be built to a maximum of 110 feet. Because of this 
violation of the 1910 Act. Congress disapproved the Council:s action. According to Mr. 
Dellums. '"The col_llinittee [House Committee on the District of Columbia] has been advised that 
the maximum height set by the council would. for the fli'St time. exceed the height of 11 0 feet 
established for that loeation under the 1910 Building Height Act."/d. at 5123. 

D. Conclusion: 

In light of the above discussion. the Council has the power to amend the Schedule of 
Heights. This amendment to the Schedule of Heights may not. however, exceed those height 
limits set forth in the 1910 Act. 

(2) The Council's authorin· to amend the Schedule of Heights as proposed in Bill 12-170 

Bill 12-170. the .. Schedule of Heights of Buildings Amendment Act of 1997". was 
introduced on March 27. 1997. in the Oftice of the Secretary to the Council. by Councilmember 
Evans. and has been referred to the Committee of the Whole. Billl2-170 proposes to amend 
paragraph 14 of the Schedule of Heights. hy adding the following sentences at the end of the 
paragraph: 

This restriction shall not apply to any structure that is set back from the 14th 

1 During Congressional review of H.J. Res. 158. Congressman BJiley also made the 
following statement: " ... this resolution is narrowly focused on the principle that. under home 
rule. the right to amend the Buitding Height Limitations Act and to alter the limitations contained 
in the schedule of heights is reserved to the Congress." 137 Congressional Record, at 5131. 
Congressman B!iley's view that o~ly Congress can amend the Schedule of Heights is a minority 
view and is contrary to the positions of the U.S. Department of Justice. the u·.s. General 
Accounting Office, and the Corporation Counsel of the District of Columbia. Furthermore, his 
statement is not in accord with the plain meaning ofHRA § 602(a)(6). Even a very narrow 
reading of section 602(a)(6) would. only restrict the Council from amending the provisions of the 
Schedule of Heights above the height limits that were in effect in 1973, and would not prohibit 
the Council from making amendments to the Schedule of Heights that were not contained in the 
Schedule of Heights in 1973. as long as these amendments were not in excess of the height limits 
in the 1910 Act (this is the Justice Depanment's opinion). 
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Street property line to a line that is continuous with the facade of the Bureau of 
Engraving and Printing Annex building located along 14th Stree~ S.\V .• 
between'C and D Streets. S.V/. The height of a structure described in the 
preceding sentence shall be established in accordance with the requirements of 
the Zoning Regulations of the District ofColwnbia. as amended.·· Section:! of 
Bill 12-270. 

Bi1112-170. as currently drafted. is too vague and should be redrafted so that it will 
clearly reflect that the 1910 Act is not being violated and so that the intent of the Council with 
regard. to the desired height of the proposed building is known. The legislation. as it is currently 
drafted. indicates the desired set back of the proposed building. but does not indicate th~ c;lesired 
height of the building. 

In your opening statement during the public hearing on Bill 12-170. you stated that this 
bill would permit the building which is proposed to be built "along 14th Street. between 
Maryland and D Streets, S.W .... to be 30 feet taller than the 80-foot height limit that is 
established under the existing Schedule of Heights. The legi~;lation Would also require such 
building to be set back from the 14th Street property line by approximately 20 feet, thereby 
providing greater uniformity with other buildings on the site and with existing Federal buildings. 
such as the Bureau of Engraving and Printing Annex. that are located north of the site along 14th 
Street.'' Opening Statement of Linda W. Cropp. Chairman of the Committee of the Whole. 
Council of the District of Columbia. during Hearing on Bi1112-170 (October 14, 1997)". 

As dis~ussed above. the Council has the authority to amend the Schedule of Heights as. 
long as the amendment does not exceed the heights set forth in the 1910 Act. In order to comply 
with the )91 Q Act. the Council's proposed amendment must comply with the width plus 20 rule 
(D.C. Code§ 5-405(a)) or the maximum height limit" of 130 feet(§ 5-405(b)), whichever is 
lower. Since t_he proposed building is at the corner of 14th Street. D Street. and Maryland 
Avenue. S.W .• D.C. Code§ 5-405(d). which provides "'[t]he height of a building an a comer lot 
will be detennined by the width of the wider street." is applicable. According to the Surveyor in 
the Office of the Surveyor. 14th Street is 110 feet wide. Maryland Avenue is 160 feet wide. and 
D Street is 90 feet wide. Therefore. Maryland Avenue is the widest ofthe streets. 10 Pursuant to 

11 The public hearing notice for BiJI 1 :!-170 also indicates that the desired height of the 
building is· 110 feet. Hearing Notice for October 14, 1997. hearing, p. 1. 

10 The use ofthe width of Maryland Avenue also complies with section 7 ofthe 1910 Act 
which provides, in pertinent part, that "[i]fthe building bas more than one front, the height shall 
be measured from the elevation of the sidewalk opposite the middle of the front that will pennit 
of the greater height." D.C. Code§ 5-407. Since the proposed building fronts 14th Street, D 
Street. and Maryland Avenue. Maryland A venue would allow the greater height since it is 160 
feet wide. 
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D.C. Code§ 5-405(a). 20 feet is added to the width ofMa.ryland Avenue. which amounts to 180 
feet. Since this height exceeds the height the maximum height of 130 feet set forth in D.C. Code 
§ 5-405(b). the lower of the two heights governs. Therefore. the proposed building may be built 
up to a height of 130 feet.and tbe Councirs proposal to build on 14th Street. between Maryland 
Avenue and D streets. a building 110 feet in height. would not violate the 19 J 0 Act (assuming 
that the legislation is redrafted to indicate the 11 0 feet maximum height and assuming that the 
zoning regulations are complied with for this particular location}. 

The Council's proposal to set the proposed building back from the 14th Street property 
line by approximately 20 feet. would also not violate the 1910 Act. Although set back of 
buildings is not specifically addressed in the 1910 Act. the Council" s proposal would be in 
keeping with the spirit and intent behind the 191 0 Act. The legislative history of the 191 0 Act is 
sparse. but one can infer from the language of the Act. as many have done, an intent to enhance 
the architectural/aesthetic character of the capital city. to ensure that public buildings are not 
overshadowed. to promote openness and fire safety. and to maintain a unifoill1 skyline. The 
Councirs proposition to set back the proposed building by 20 feet would be.in keeping with this 
intent since the set back would make the proposed building contiguous with that of the adjacent 
Bureau of Printing & Engraving building. 

i:\counsel\opinions\a97-30.bf 
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lLS. Deputment o( Justief 

Eaviloftment aucf NIZUfll Resources Division 

........,...,.. DC: 6iDfJ 

November 6, 1990 

Linda Dodd•Ma,or 
General counsel 
"ational capital Planning comaiasion 
1:125 G Street M.W •. 
washington, o.c. 20576 

Dear Ms. Dodd•Major; 

ftaanlc you for your mamorandwa of September 7, l9DO, 
reque&ting a legal o~inion on i~c~es involving D.e. Council Bill 
&-616 and the auildins Heiqht Limitation& Act of 1'10, ch. 263, 
3& stat. 452 (lglo), (the •Heiqbt Act• or the '1910 Act•). We 
are happy ~or the opportunity to provide our vievs on these 
important issues. 

Bill s-&16 would amend the Schedule of Heights promul;ated 
under the Hei9ht Act to authorize canstruction of a 130-foot 
~uildin; on the east side of Ninth Street, R.W., betveen D and ! 
st.reets, ac!jacent to the FlU Buildin9. Xn the abaenee of such an 
aaend••nt, the ~xiaum allowable height for that location would 
be 110 feet. Your aeaoran~um requests our opinion as to vh•ther 
the council ot the District of Columbia bas the authority to 
&JBand the SCh•cSule of Haiqhts, and if so. vbet.har that authority 
~s li•itad in an~ va~. ~pecifically by the other rastrictions of 
the Reight. Act. 

l. • S:oDClul ign 

on the baais of the lanquaqe of the Hai;ht Act, its 
leqislative history, and ita izplesantction by the caaaissicners 
of the District of Col\llabia prior to the anacbllent of the 
District of Columbia Self•;ov•r.naent and covarn.ental 
Jteorvani&ation Act, .P.:L. 93-191: a? stat. 774 (1t73) (the "Hoae 
Rule Act•), ve conclude that the council's authority to a.and the 
Schedule of Reightl i• aubjact to tb• other liaitations af th• 
H•i9bt Act. ln addition, the Council's authority to.aaend the 
8Cbedule of Beights is furtber li•ited by Section 102(a)(6) of 
the Hoae Rule Act. ln our view, ~· Rei«Jht Act &De! the ROJH Jtule 
Act prohi~it the council from ~ding the SChedule of Hei9hts as 
propoaed in D.C. Council Bill 1•616. 

ilooz 
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2. Histoey pf the Height Act 

The Height Act had its genesis in &everal earlier statutes 
and requlaticn•.ll Xn 1878, ccn;re•• gave the commi•sioners of 
the District of Columbia~ authorlty to •ake and enforce building 
regulations. Act of June 14, 1878, Cb. 19,, 20 stat. 131. In 
1894 the commissioners promulgated buildinq bei;ht regulations. 
These regulations applied generally to commercial and residential 
buildinqs in the District. Tbey provided that: 

Ro building vill be ereetad • • • whose 
beiqht exceeds the width of the street in its 
front. 

No building vill be erected on a 
residential street • • • vnose height exceeds 
tO feet. 

11 Federal regulation of buildinqs in the national capital i• as 
old as the capital itself. The Act ot. July 16, 1790, 1 Stat. 
130, authorized President Washington to appoint th~ee 
commissioners to plan and develop a capitol city, and authorized 
the pra~ident to issue requlations to •••ure the city•a order~y 
development. on October 17, 1791 JTesident Wa•hin;ton 
promulgated regUlations ;overninq •tbe_aateriala and aanner of 
the buildinqs anc! improvements t::ln the Lots in the City at 
washington.• Alonq with set-back and pe~jt requirements, the 
regulations required that out•r and party valls of all bouaes be 
built of brick or •tone·, ancS that 

The vall of no house to be hiqher than torty 
feet to the roof, in any part of the cityr 
nor sha~l any be lover than thirty-five feet 
on any of the av•nu•s. 

Procla .. tion of 1? October 1791, reprinted in Staff of the Bouse 
Committee on ~e Qistrict of COlumbia, 94th con9., 2d Sese., 
Report on Buildinc; Height Li.Jlitations !S (Co-.,. Print Apr. 1, 
1976) (•House Staff Raport~). Tbe require.ent for •tone walls 
vas apparently priaarily a •atety aeasure to reduce the risk of 
fire, Vbile 'the provision for .axbnm an4 J!linbua beitbb and 
••t-bacu va• apperently intandad to beautify ~e city. 'l'hese 
tvin concerns of public safety and aesthetics are echoed in 
~sequent buildin9 height r•qulationa. 

11 A~ the ti11e, the District cf Columbia vas governec! by a board 
of Comai•sioners Vbo were a~nted by the Pre•ident vith the 
advice and consent of the senate. Act of 3une 11, 1118, ch.zo, 
20 Stat. 102. 
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No building will be erected on a 
commercial street * * * whose height exceeds 
110 feet. 

House staff R&port at 15. These requlations form the core of the 
limitations that are still in effect today. ~ D.C. Code If 5-
401 11= seq. 

'l'he regulation• are arquably ll&bi9Uous •• to whether the 
liaitations on residential ancl bu.siness l)uildinqs are inClependent 
of, or subject to, the general limitation that beight aay not 
axceacS the width of the fronting street. Any a=iguity· vas 
:reJDC:WecS, however, in 1899, vben Cong;"e•• aocUfieCl the 
commissioner•' regulations and e"acted tb .. into lav as tbe 
BUiLdin; Raiaht Act of 1899, c~. 322, 30 Stat. 122 (the •1899 
Act•l· 

~e 1899 Act included limitations on the height an4 usa of 
non-f~reproof buildin;a, and, in Section 4, the same overall 
bei9bt limitations as the aarlier Commission requlations: 

sec. 4. That no buildinv s~all be 
erected or altered on any street in the 
Distl:'ict cf' ColUl!lbia to exceed in heic;ht 
eove the cid.evalk the vic1th of the street in 
its front, and in no eace [emphasis ac1dac1] 
ahall a ~uilding exceed ninety. feet in hei9ht 
on a residence street nor one hundrecS ten 
faot on a businesa •treet, •• designated ~y 
schedule approved by the Commissioners of the 
District of Columbia, except en ~iness 
streets and buainec& avenues one hUftd%84 
sixty ~eat vide, vh~re a hei9bt not exceeding 
one hundrecl thirty feet may be allov.ed. * • • 

Prpvided, 'l'hat spires, towers, ed. d.oaes 
may be erected to a qreater height tban tbe 
lillli t neni.n prescribed.. ¥hen &ppZ"OYecl by the 
Commissioner• of the District of Col~ia 
* • * 

~· clauaa •and in no case• resolves the apparent aabiguity 
in the 1894 requl.aticna, clarifying that the limitations far · 
business and racidential atreats aust ~ read 1ft conjunction vitb 
the gmseral tuaitbt•eq\lals~street•viclth liait. :Xn other vorcls, 
under the 1199 Act, the height liait on a rasi~antial atieet vas 
~e vid.th of the ·street or to feat, Vhichavar vaa leas. em a 
business street, th• limit vas tha width of the street or 110 
fHt, whiChever vas less. 
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Note also that expre's authority for structur•• that exceed 
these l~i~• is provided in the provi•o on •pires and do=es, ~ut 
nOWhere el$e. 

In 1903, Conqreas authorized the constru~tion ot Union 
Station, and in 1905, at the request of the commissioners c! the 
Di~;trict of eo~\llllbia, Congress usenc!ecl the 1$9J Act to lower to 
ao feat the hei;ht l~it on buildings tba~ trent or abut the 
plaza i-n front of the station. Act of February 8, 1905, ch. !57 I 
33 stat. 709. The Ccmmissionera r.que•ted the·am•nc!aent because 
they ~alievad it va• •extr.-ely dui~cle • • • from an 
architactqral point of view~ to ltait all buil~ings !rontinq or 
•buttin; on the plaza to •a unifo~.heigbt ••• not too qreat t~ 
overshadow the proposed Union·stat~on.• ~t~er or ••nry B.P. 
Macfarland, President, P~•trict of CQ~umbia Boar4 of 
c:omaissionen, to Ron .• Jaco~ R. Callinger, Ch&ib&ft, CCJ~U~.ittee on 
the ~istrict of Columbia, C"ited States Senate, Dec. 10, 1904, 
rep~inte4 i~ s. Rep. NQ. 3082, 58th Can;., 34 Seas. (1905). 

In 1910 eonvress revised the 18~9 Act. Buildin9 Height 
Li~itation Act ~t 1910, ch~ 263, 36 Sta~. 452 (1910). ~ke the 
1905 Vnion ftat~an ••endaent, the ~910 Aet vas proposed by the 
commissioners of tb• District of Colu=bia. Letter of Henry s.F. 
MaCf4rl&ftd,,President, Dist~ict-of Columbia Board of 
Commissioners, to Hon. samuel w. Smi~, thai~an, C~ittee on 
the District of Columbia, Vni ted states Roua~ 
Represen~atives, JiJ.n. 22,~p;r:i~d- ii("'B.R. Rep. :No. 72 
6lat Conq., 2d Sess. an~S. Rep. No. 58)V, 61s ., ess. 

The 19~0 Act ia quite •iailar ~o the ~899 Act, as amended. 
sectiQn 5 of the 1910 Act retains, ~~ slightly a~ifiad form, the 
beiqht-equals•street•vidtb formula of the 1899 Act: 

See. 5. ~at no buil41n9 ahall be 
arectaa * • ' co as to exceed in hai;bt abova 
the sidewa~k the width ot the •treet, avenue, 
or biqbvay in its f~ont, increased by twenty 
feet: * * '*· 

Ho building shall .~ erected * * * ao •• 
to exceed the hei9ht ot one hun4r•d ~ 
thirty feet on • ~uaineas &tr••t • • * except 
on the north side ot Pennsyl~ia avenue 
betveen FU'st and Fi-fteenth •treet•, 
northve•t •. where an extreme ~819ht. of one 
Jiundrec! and sixty teet vill ~it permittee!. 

on a residence street * • • nc ~u1ld1nq 
•llall be .. erectac! * * * so as to H over 
•iqhty-five feet 1n-hei9ht • • *· 
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~· ao-foot limit en onion station Plaza is also retained and, as 
in the 1899 Aet, the only provision authcrizin9 stru~tures in 
excess of these limits is the one on spires, towers, and do~es: 

B~ildinqs her,after erected to fran~ or 
abut on the plaza in fron~ of the new Un~on 
Station • * • cball hot be of a greater 
be.iqbt tban eiqhty fe•t. 

Spires, tower•, doaes • • • aay ~ 
erected to a 9reater bei9ht tban any liait 
prel!cribed. in thia Act vhen and •-= ~e .-ue 
may be approved J;Jy ·the Colllid••ioaen of tbe 
District of Columbia • • *· 

~n addition, and •ost impo~ant to the pre•en~ inquiry, the 1910 
Act recognizes wthe need ~or convr••• to be particularly mindful 
of regulating the height and certai~ aspects of design of 
buildings ~renting Gn federally requlated sections• ct the 
Oistrict. Houae Staff Repo~rt at 39. 1'he Ac;t de~eptu this 
authority to the comm~ssion~s of tba District cf Columbia: 

Qn ~locks 1maedia~•1Y adjaoent to pUblic 
l:Nil.dinqs r:ir 1:0 the aide ot any ~lie 
buildinq • • * the •axi.um height shall be 
re~~ated by a schedule ado~ad by ~­
Commissioners of the District of Columbia. 

Section 5 of the 1910 Act thus fo11ows the Dodal of aection 
4 cf tbe 1899 Act. The first ••ntence seta out the venar.al 
~ula for dete~ininq the maximum pcrmiasible h•iqht which •no 
buildi~· uy exceed. "l'he a\Wsequen~ ae-ntenc:wE 1111t out 
acSclitional. lUiitaticns which, depending Qn tbe Width of the 
street, a,y result in a lever maxim\Ul taei9ht tl'lan th• venr.tnl 
termula.Y 'I'be eo-foot limit en buildinqa arcNnd t;tnicm station 
~• retained, parallel regulatory authority ~or ltaits around 
other federal buildinqs ic added, and the single exception for 
spires, towers and domes is r€tained. 

V lfote however, that the clauaa •ancS 1n no caae• Vbidl appeared 
in ·'the 1899 Act has been oai~ted. 1'here ia no indication in i:h• 
leq~slative history of vhat, if anything, COnqrasa inten4a4 by 
thia chan9•. One po~JaitJle explanation is that .t.n expanciinq tba 
aec-Ucm int.o eight aeparate paraqraphs, tbe clause becue 
unwieldy. It aay alao have· been considered unneoaaaary, sine• 
the e~iasionera vho vere twsponsible for t.plaaentinv the Act 
apparently understood tba liaits tDposed 1ft the various sentences 
to be conjunctive, as cleaonst.ratac! by their subsequent 
implementation of th• Act (discussed balov). 

- 5 -
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'l'he 1.910 Act, a• amended,!! continues tc vovern the t1eic;ht 
cf builc:linejs in th• Dist;-ict today. i..&c D.C •. Code II 5•401 n 
USI· 

3. xm.;lemantatiqn of the Height Act 

Between 1.910 and the ena~nt of the Baile Ruie Act, the 
commissioners of .the Dis~rict of Columbia exercised their 
a~tbority to ••t he~qbt limits under the •scbedqle of Bei9hts• 
.provision o! the 191'0 Act in 15 different a:~;eas of tba District. 
Jlost of these .limits apply to the bloc:Jcs around the Jlbite Rouaa, 
the Supraae court Buil~inq, anc:l the Bouse and Senate Office 
Buildinc;s. ~~~- ~ery caae, the limits set ~(ler the Schedule are 
lover than vould otharwis• ~· perait~ed Under the Beiqht Act. 
For exurpie, in ~~,_a, ~· coamissionel"s lowered the height lbait 
em 1Stb Str1et, H~W., between .. Jm&Ylvania Avenue and G Street, 
across from tha 'l'ra•sury 8U1141nq, 'from 130 f-t. to 95 feet. 

comma~tators .reviewing haiqht limitat~ons ~n the District 
bave viewed the Commissioners' ache~ule-making authority ae bainv 
•ubject to tb• other lilllita of the· Height Ac:;:t;. For ~-=Ple, a 
1986 G~O report states: 

'l'he 1910 act also required the Board (of 
Commissioner&] to eGttbli•h a sepa~ate 
Sc:bed,.ie of Heiqhts vit;hin t;ht qaneral 
paramcaters putl.inec! in the act· to fur1;.ber 
perU late th~ .. height- qt I:NildinaS · ft:Ontin; on 
fe4aral~y devel.oped section& of ~. Di•trlct. 
The Schedule, by limiting the bei9ht Qf 
private sector bUil4;nqs adjacent to federal 
bui14in9.-, ·has sez:ved t.o maintain t:.he 
proainence of -fadcn:ai. bui~9• -and aomDlents 
in tbe District. 

cen•r•l Acc:ountinc; Offic~, Rei9bt ~1-.iutions: Lia.ltation• on 
Building Beiqhts in the Diat~~c;t Of COl,Qiabi!ll 6 U.186) (uph.sis 
adclecl). Siailarly, • ~.987 Me~~orandua pz"eparecl tor the Boulli• 
Committee on the Qiat~ict of Columbia ~ the COngresaional 
:Research Service describes the COIDI.Ii·saione~s' autbority as 
aubj act to tba Beic;ht Act' a other 1 i•i ts: 

U Tba Act va,s ~ded ~ ~onqress aeven tS...a between 1110 and 
1945. Fi'le of those amendaanta provided hei9ht axlllpt.iona, above 
thQ•• presc:r:UMacS. by· the 1910 Act, for specific J:Nilct.ings t.o be 
•rected at specific locations. The. other tvo aenct.ents ra-ised 
the aaxill\Dl height for resid4!lntial buil4inqs from 8$ t~ 90 feet, 
ancl changed th• aaxim~ n\Diber at •tor.ies for residential 
bUildinqs from eight to ten. iAa Bouse Staff Report at ~7·58. 
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Also, the l_910 Act aade clear t~:~at the 
ccmmissianers could adopt aore -.pecific 
limits (subiect to the statutQIY limits) !or 
•buildinqs• located on ~locks a~jacent to on 
the side of •public buildin9•·• 

conqreaaion•l. Jte•earc:h Servi'?e, Jl!emoranci\111: ~ether Buildinq 
Raivh~ Restrictions In t:he D~strl.ct of Col\mln.a, Including ';bose 
Pert:aininq to Onion station, Apply to Fec!~al SUildinvs, 3 (Aug. 
~8, 1987) (-.p~asis added). 

4. Limited 'friltlsttt of Height. Act Authority to t;be D.·c. Council 

Authority to implement the Bei9ht Act remained v1th tbe 
commissione~• of the .District of Col~ia ~til 1t67, vben t:h•ir 
respons-ibilities were tr&:J'lsfe"'ad to a presiclentially~appointad 
District ot C.olumbia c;cr~nc~~. Act of J.uq. 11, 1967, 81 Stat. 
948,- 1 402 (120), reprintec! at 1 D.C:. Code 141 (.1'8~) • ~be . 
.uthori'ty e€ ~ ooaasil was ~se;uelrt~J ~Dsten-ed. b the 
popularly-elected ·council of the District of COl~ia lthe 
•council•) pursu~J,nt to aection. 4 01 of the Hmaa Rule Act ( coc!if ied 
at D.c. Code 1 1-221 (1981)) .• 

one of the most controversial issues in t.be debate over HOlle 
aula vas the extent of control Ule ·new local vovarm.ent would · 
have over !'ec!eral intere5ts.il This iaaue is adcSreaaec! in 
numerous provision.s pf the Home Rule Act,, includinq an entire 
title of li.mitaticns ~n the District gc7Yez:i'Dlent. In particular, 
t,be Home Jtule Act imposes important limits on the council '• 
authority to amend tb~ ~igh~ A~. Sect~cn 502(&)(6) of the Ro=e 
R~e Act (cod~tiec:J as I 1-233 of the D.c. Cocle) state5 that the 
Council shall have •no authority• to: 

anact any act, rt~~~lution, or rule Vhieh 
pe~ts the ~uilding of any attuctut• within 
the Dist·rict af colu,Jibia in e~ce•• of the 
bei.t;ht lUI.itations c;:ontainecl in Section 5•405 
[aeetion s the Beiqbt ActiiJ, and in effect 

.5/ Ju,. s....sl.r.• House Cam.. on the District Of COl\Dihia, Dictt:ict 
of C:Ol\Dibia Sel~-Govarn:aent and GoVermaental Jleorqanization Act, 
B.~. Rep. 5o. 482, ''d Con;., lat Seas. 3 (1973). 

V Section s of the Height Act, as oencSec!, ei!ited and 
~anumbared, appears as section S•,OS(a) through (b) of the D.C. 
COcle. lil ~:elevant part, it provides: 

(&) Ho buil4ing shall be ereeted, 
altered, or rai••d in the Di•trict of 
Columbia in any mannQr ac as tc exceed in 

- ·7 -
(continu•d ••. ) 
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on December 24, 1973 [the ~ate of enactment 
ot the Home Rule Act l· 

(Emphasis added.) 

~he plain ma•ning of thi• section is ~o prohibit the Council 
from permitting construction of buildings that exceed the Beiqht 
Act limits. The l•gislative history of Section 602(a)(&) 
confirms that Conqress' intent tn ~is aection v•• preciaely vhat 
the plain meaniJJg of the words ~onv•y•. The provic;ioJJ .. originated 
in the House, in the COmmittee on the District of columbia's 
subcommittee on Covernment Operations. At Subc:omaittee Jaarkup, 
Subcommittee ~airman Brock Adams asked counsel to explain ~e 
provision, and was told the following: 

il ( ... continued) 
beiqht a):)ove the sidewalk the width of the 
•~ree~, avenue, or h1q~vay 1n ~ fron~, 
inc~eaaed. by 20 feetJ * * *· 

(b) No buildibqs cball ·be e~cted * * * 
as to exceed the height ot 130 teat on a 
business atreet • * * except em the north 
aide of Pennsylvania avenue between 1•t and 
15-tb Streets Northwest, ·where IU'I extrUle 
hei;ht of 160 f••t will be permitted. 

(c) On a residence street * * • no 
building shall be erecte4 * * • so as to be 
oVer 90 feet in hei;ht * * *· 

• • * 
(~) on bloc~ immediately adjacent to 

public buildings or to the aide of any public 
building * * * th• •axi•um height Sball be 
regulated by a schedule adopted ~y the 
Council of the District Of eoluabia. 

(q) Buildings e~ected after ~un• 1, 
1910, to front or abut on the plaza in froDt 
of the new Vnion Stat~on * • • •ball not ~· 
of a greater height than 10 ~aet. 

(b) Spires, tovera, doa•• • * • •ay be 
erected to a g-reater beivht than any liait 
prescribed in II s-~01 to s-•oo When and as 
the aue aay. be approved by tbe Kayo:- of tbe 
District of Coluabia * * *• 

- 8 -
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What ve drafted was an ailenc!ment 
[subs•qu•ntly enacted as 1 602(a)(6)] which 
would qo to the limitations on the council 
that the council could net enact an act that 
permitted building above existing beiqht 
limi;atipns, and freezing in What nov is 
eXlatinq law, and would prohibit the Council 
~rom allowing any building above that 
limitation. 

Kame Rule for the District of COlumbia, 1'73•1,74, Bac~ground and 
Legislative History of H.R. toss, B.R. t682 and Related Billa. 
93~ con;, Zd sass., Committee Print Serial No. S•4 ,302 (111')· 
subsequent descriptions of this provision in the full COmmittee'~ 
report reflect this und.arstanclinCJ. For instance, the description 
of. title VI of the bill, •Reservation of Congressional Authority• 
notes that 

Tbe council is ·also prohibited from 
doinv certain thinvs, includin; • • 6 
permittinq the construction ct ~ildin9s in 
excoss of the present height limitations aet 
by Congress. 

B.R. Re~. No. 482 at 15. 

5. analysis 

•Where, as he~e, resolution of a question of federal lav 
turns on a statute and the intention of Congress, ve lock first 
to tha .s.tatuto.ry l.anq.uaqe .and then t_o the lagis.lat.i.ve his.t.o.zy if 
tbe statutory lanquaqe is unclear.• Blum v. Stenson, '65 u.s. 
886, 896 (1984). T~e interpreter's task is •to interpret the 
vords of [tha statute] in ~iqht of the purpoaea Congreaa aouqht 
to serve.• piskerapn y. Ney &anner Inptitqte, In;., •so u.s. 
103, 118 (1!183), (quotinq Chapun y. Bou1tpn Welfare Biqhtf 
orpanizatipn, '41 g,s. sao, 608 (1979)). 

Both tho language and the legislative hiatoriea of section 5 
of the Haight Act (D.c. Code t 5-405) and .. ction 6021a)(6) of 
the BOlle Jblla Aet (D.c. Coda I 1•233 (a) ·csu coapel tba conclusion 
tbat the council' • authority to aaend the Schedule of Heighta i1 
•ub:iect to the other limitatittnll! of thl! Heiqht Act,. and tbat the 
council does- net bave the authcri ty to •end the SchedUle cf 
Beiqhts as proposed in Council Bill 8-616. 

(a) th• languaqt of wecti;n 5•tQ! -- !be la~quage ot aection 
5-,os provide• nu.erous indication• that paravraph ff), the 
•cbe~ule-aakin; authori~y, .uat be read in conjunction vith the 
aact.ion's other limitations which are based on 1:he ,,.idt:h of the 
fronting street and tbe residential or buain••• character of the 
street. Firat, parairaphs (a), (b), and (c) of section 5•405 

.. 9 ... 
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each plainly state that •no building shall be erected• in excess 
of'their specified limitations (emphasis added). Hothin; in the 
Act states that the buildings covere~ ~Y paravraph (f) are exeapt 
frOJl those limitat-ions. The fact tbat the veneral liaitation in 
paraqraph (a) (street vidtb) applies in coftjunc;ion with tbe 
lt.ita~ians in aectianc (b) (busin••• str.ets) and (c) (raaidence 
streets) provid~ an additional confirmation that the para,rapb 
(a) limitation also applies to paragraph (f). Accor4ingly, in 
t12e . u,se,nce of an .xpress exuaption, the plain l'nguaqe of 
paraqraphs (a), (b), and (c) aust app~y to buildinv• covered by 
paragraph (f). Hational ;nsulatipn ttan!pprtation Cgmmlttae y. 
x.c:.c.., 683 f.2d 533, 537 (D.~. Cir 1982) (Absent peraq,asive 
raasons to the cal'ltrary, •a court aust fallow the axi011 that 
congress 1nte11ded that statutory languava be 9iven its plain and 
o~inazy meaning.•)ll 

Second, if COnqress bed intended to exclude ~uil4inqs 
c:overed by paraqraph (f) from the lilli t'ations of paragraphs (a) , 
(b) and (c), it cou~d easily have 4one so, aa it did in the 
expres• exemption, in pa~agraph (h), lor iipiras, towers and 
clcmas: • But Conqress did not do co. 'l'bis cmi.-sion. i• further 
evidence of Congress' intent that any heiqht limitations 
established und•r paragraph (f) be vithin the limits: established 
in paragraphs (a), (b) and (c). •Where Congres~ explicitly 
enUJDera·t•~ certain exceptions to a general prohibition, 
addi~ional exception• are not to be tmpliecl in the abaance of 
evidence of a contrary leqialative intent. • A.ndma y. til OYer 
cons>rnct:i.on eo., ,.,, t:r.s. 608, 616•17 (1980). b& lu•••llq y. 
pnit,ed States, 46' u.s. 16, 23 (1983) (quotil'lf pn:lt•d Stjt11 ,x. 
!PhS lip Jo, 472 T.2d 720, 722 (5th Cir. 1972)) (•[W)here 
congress ineludes particu,.ar .lati9U&9'e in one sectirm of a statute 
but_ aaita it in anotb•r •action of the auae Ac;t, it 1• venerally 
presumed that ~ongress ae1:11 intantiona'liy· and purposel-y ·1-n the 
disparate inclusion or exclusion.•) 

(b) Legislat.iye Histgry and ~nqnwsional XDUnt: -- !'Is~ viev 
tbat ~· CoUncil I.- author it)' is aubj ect ~0 tba Act.. other ~ 
limitations ie fUlly consistent vitb all availa!:tle 1nct.icia of 
Cong-ressional intent.. While tlle levialative history af 'the 
Rei;ht Act is spars~, an intent to anhana. the architectural 
character of the capital city anc:! anaun that public tnaildift98 
are not overshadovec! ia ea•ily infer;oed froa the 1•~•9• of the 
Act, partiCUlarly the height limitations Which are b&aacl on the 

11 Moracwer, a nacU.ng of paragraph (f) that ~and•r• the 
aebedule-aaking· •utborlty independent of the paravzoaph (a), (b), 
ancS (C) lilllitttiona voulc:l run afoul of the •elnefttaey canon of 
statutoJ:l' construction that a statute •houl.d be inteqJreted ao aa 
nat to render one part inoperative.• Mountain stat•• Telephone ' 
blMraph y, pujblo Qf Santa Ana, 472 U.S. 244, -248 (1985) 
(q\lotin9 c;plautti y. Franklin, 439 u.s. 379,_ 312 (~979)). 

- 10 -
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width of the ctraat rather than fire safety criteria. See 
giekerspn, 460 u.s. at 118, pnitpd States.Y. Morten, 467 U.S. 
822, 128 (1984). 

Moreover, aection 5•405(g), vhidb aets an IO•foat height 
limit on bulldin9s abutting the Union Station plaza, was 
expressly directed at audh concerns. Xts purpose vas to limit 
buildtaqs rrontinq or a~uttinq on the plaza to a hei;ht belpy tha 
otherwise apP.licable limi~tions and thezoeby prevent acljacent 
builclinc;• :tram over•badowing the tacle-ral builcUnq. i.H lAtter of 
Henry B.F. Macfarland, President, District of Columbia Board of 
comaissionera, tupra. Tha scbadule•makinq authority of.para;raph 
(f) serves a :run~ion very JJ;iail&r to paravraph (IJ); providin9 
authority to lt.it the height ot buildifiqs next to public 
~il4inga. lt has enabled tbe eom.isaionera to provide other 
pW:»lic buildings the su;ae type of protection against 
overshadowing that Congress provided for Union Station. 

Thus, given what we know about the purpo••• ot tbe Be~vht 
Act in general and the Onion Station plaza height limitations ·ift 
part-icular, 1:hara can ba li~t.le doUbt. that COngress intended tbe 
commissioners to use the paragraph (f) achedule-makift9 authority 
~o provide public ~uildinqs v1th protection aore atriftvent that 
the Height Act's other li~itations. Given this intent, it would 
be irrational to const~e section S-405(t) as al~oving tbe 
ecuncil to set heights above the Height Act'• other limitations, 
thereby providinq public buildinqs with lecc ctringont protection 
than other buildinqs. .SU loh .1qnf!Ji pniVenity y. pnit;ed State§, 
4Gl u.s. 571, 586 (1983) (quotinq Brown v. buCbesne, 19 Bow. 183, 
194 (1857) (•[IJt is well settled that, in iDtarpretinq a 
statute, the court vill not look merely to a ~articular alause in 
which general words may be used, but will take iD connection with 
it tha vhole statute • . and the objects and policy of tbe lav.•) 

(c) Cqmmi&&ioners' Implementation -· !he eam•is&ioner& of 
the nia~rict iwpl~an~ed the Rei9ht Act•a achedUle•aaking 
authority by promulqating height limits :tor 15 locations in the 
District, all ef vbich were below the Height Act's otbe~i•• 
applicable limits. Thua, tbe commi•sionera' reC0%'4 is conaiatent 
vitb tbe view that their authority to proll\llqate such liaita vaa 
subject to the other liaitation• ot the Haight A"· ::tncleac!, it 
is reasonable to assume that the Commissioners vinacl tbe 
·~-dule•aa~ing prevision as authorizing th .. to lover, but not 
rai,a, the Act's ·other heiqht lillita becauae, aa notac! above, it 
vaa .the Cou.issionars vho .asked eongress to lower the height 
li~tation on buil~inqs on the ~nion Station plaza and vho 
•=••c;u•ntly J;aquaated enactaant ot tbe paragraph (f) •cbedule• 
waking authority. 

'l'be COID.issioners' exercise of the aCbadUl.e-aa.Jdng autJ:aority 
is relevant because, as the •aqency- assigned to tDplamant tba 
Heiqht Act, their interpretation is entitled to deference. 

- 11 -
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Chemical M§nufBcturar• Associatign v. Natural Respyhces Qefcnse 
~qpnCil, 47o u.s. 116, 12s C19BSJ. 

(4) Bame Rule Act LimitJ_tiOD' -- Section 602 (a) (6) of tbe 
Home Rule Act (codified asS ~-~33 of the c.c. Code).statas that 
'the ccuncl:~ •hall have •no autl)ority• to •enact any act ••• 
which pemi tc the buUclinq of any structure • • • tn excess of 
the hel.gbt limita~ions contained in Section 5•40!, and in etfect 
on December 24, 197~.· n.c. council Bill 1-616 clearly~ 
afoul of thi& proscription, since it would· authorize construction 
of a 130-foot ~ilding in a location vbere ~e limitation under 
the Hei,ht Act (as in effect on December 24, 1973) i& 110 feet. 

FUrthe~ore, there is nothinq in tbe legislative bistor.r of 
the H01le Rule Act to sugge.st tb&t the plain meaning of section 
fiOZ (a) (6) a·oes not accurately ~~lect Congre•'·' intent. To the 
contr'~' the leqislative history abova that Conqr••• fully 
intended to limit the c.c. council's authority to authorize 
buildings in. excess of the Heiqbt Act'• ex~sting lbli'ta'tions. 
Accordingly, tbe pla~n •eaning cf the •action controls. Jlim, 
465 u.s. at 895: Rational insulation Transpqrt&tiqn Cpmmittea, 
68) F.24 at 537. 

Proponents of Jill a .... 6l6 bave arquec! t:hat the Scbed\lle of 
Heights is a freestanding provision and not part of •ection 5• 
405, and therefore not subject to the limitations of section 
602(&)(~) of tbe Boae Rula Act. This argument cloes not jibe vith 
the plain languaqe of section 602(a)(6). Section 602(a)(6) 
prohibits the eouneil fr~ enacting ADX act vhicb per.aita the 
bu~l~inq of anx structure that exceeds (1) the section 5•405 
height liaitationc, or (2) the height limitations in effect on 
Dacezbe.r 24, 1973 .... whiCh inc~ucle the Schedule of Beic;b:ta u it 
e~i•ted at the time the H~e Rule Act was enacted. Xn other 
wc~s, under section 602 (a) (2) of the Home Rule Act, the 
Council'• authority under section 5•405(f) of·~· aaigat Act is 
limited to aaending the Schedule of Heights to set heivht lt.ita 
that are (1) lowe:r: than the applical:»le Beiqbt ~ liaits (for 
locatioPS act included on the pre-Haae Rule SCbedUie of Beivbta), 
o~ (2) lower than the pre-Home Rule Scbedule ot Ba:l.grrts 
liaitationt.(for locations that are included in the pre•Boaa ~· 
Schedule).!/ The council is barred by secti~ 602(a)(6) o% the 
Bcrae Rule Aet troa atcccec!ing eit.he.r ot' those lildtations. 

Jloreover, as explained ab~e, the Height Act itself 
prob.~its the Council fram penittinq buildi_np tbat exceed the 
applicable Height Act lbd tations. Thus, $Yen it tbe arg\Dieftt 
that section 5•40S(f) is not a@ject to the Bcme Jlule Act 
liait&tions vere correct -- ancl ve do not think it is -·that 

II The location cov•r•d by Bill 8•616 ic not 1nclU4e4 in the 
pre-Home Rule Sche~ula of Heights. 
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•till wvu14 not provide a leqal ~as1s for amending the Schedule 
of Height• in a :mann•r inconsistent with the lb\itation& o~ the 
Height Act. 

Thus, it is O\U' view that both the Heiqht Act and the Home 
tmle ACt prc;»hibi.t the D,~e. Council from ~,JDenclinq the Sche~ule of 
Heights as proposed in D.C~ COuncil atl~ 8•61,. In view Of this 
conclusion, ve baliava it is u.nne~.--.ry to address your third 
question, which dealt Vitti penis•ible justifications for 
._..ncbaants to· the Schdule cf Heights. 

'l'banlc you aqain for reque•t1nq our Vit!¥8 on the•e matters .• 
Please do not hesitate to contact 1M ir I can be at any further 
asaistance. 

sincerely, 

t:.c.wu( ~M4·1-
'Richarcs a. st•vart 
Aasistant Attorney Genera~ 
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J•l9S6 HEIGHT LIMITATIONS 

GAO/GGD-86-lOSBR 

Limitations on 
Building Heights in the 
District of Columbia 



GAO United State• 
Geaeral Aeeoundnt Otnre 
Wubla~toa, D.C. 20141 

General Govemment Divhdon 

B-20544.7 

July 18, 1986 

The Honorable Frank R. Lautenberg 
United States Senate 

oear Senator Lautenberg: 

This report responds to your January 22, 1986, letter 
requesting that we 

--gather information to describe the current laws limiting 
building heights in the Nation's Capital (see 
app. I), 

--d.iscuss the administrative apparatus in place to implemen: 
building height limitations (see app. II), and 

--elicit comments from federal and District officials on 
whether the current laws and regulations satisfactorily 
protect the federal interest with respect to security and ~o 
the architectural and aesthetic character of the Nation•s 
Capital as well as the Federal Enclave (see app. III). 

Your letter also requested that we interpret the meaning and 
objectives of the Home Rule Act relating to the District 
government•s autho~ity to amend building height limitations. 
As discussed with your office, this interpretation will be 
provided under separate cover. 

SUMMARY 

The Building Height Act of 1910 and the Schedule of Heights of 
Buildings Adjacent to Public Buildings (the Schedule of Heights 
govern 9rivate sector maximum building heights in. the Oistr1ct 
of Columbia. 1 In addition, D.C. zoning regulations often place 
further restrictions on private sector building heights. 

The-administrative apparatus in place to enforce the Build1~g 
Height Act of 1910 and the Schedule of Heights lies with t~~ 
District government. In that respect, protection of the federa: 
interest is locally !nforced. The federal government, how~~er, 
has building height approval authority over public building 
projects in some parts of the Nation•s Capital. 

1 The Building Height Act of 1910 required that a Schedule ·of 
Heights be adopted by the Board of Commissioners of the DLstric· 
of Columbia to further regulate the height of buildings frontin~ 
on federally developed sections of the city. 



Though the federal qovern~ent is not involved in enforcing the 
Building aeiqht Act of 1910 or the Schedule of Heights, federal 
organizat~oris such as the Secret Service and the.Commission of 
Fine Arts provide advice on private ·Sector building heights in 
some situations.· For example, proposed projects in some 
historical area~ are ref~rred by the D.C. government to the 
Commission of Fine Arts for its advice on whether the projects, 
including their height, are compatible with other buildings in 
the surrounding vicinity. 

Responses to a questionnaire we sent ~o federal, District, and 
private organizations showed no clear consensus as to wHether 
building height laws or the administrative apparat~s to enforce 
those laws satisfactorily protect the fegeral interest. Some 
officials from federal agencies and private organizations are 
concerned, however, that pressures to allow for taller buildings 
in the District are increasing. Security is another issue 
raised; several federal officials are concerned that the federal 
government lacks a comprehensive, unified security plan for 
reviewing new construction in the District. Currently, there is 
no legal requirement for such a security review. Additionally, 
there is concern that tall buildings in the suburbs will mar the 
scenic vista~ leading in and out of the Nation's Capital. 

SCOPE AND METHODOLOGY 

We researched building height laws ana reviewed legislative 
histories and materials developed by the staff of the House 
Committee on the District of Columbia, the National Capital 
Planning Commission, and the Commission of Fine· Arts. We sent 
questionnaires to 22 agencies, comm~ssions, and private 
associations soliciting comments on ·aesthetics, architecture, and 
security as those subjects related to building heights. (A list 
of the organizations we surveyed is provided in app. IV.) 

We also met with representatives of federal, District, and 
private organiz•tions closely involved with building height 
issues--e.g., the o.c. Oep•rtment of Consumer and Regulatory 
Affairs, the National Capital Planning Commission, the Commiss~on 
of Fine Arts, the Secret Service, the o .. c. Preservation League, 
and the Federal C~ty Council. 

We abtained ora1 comments on this report from officials of the 
Natiori~l Capital Planning ~ommission, the Commission of Fine 
Arts, the Secret Service, the National Park Service, and the 
District of Columbia government. The official~ generally agreed 
with the content of this report and made several suggestions to 
correct technical details. Tbese suggestions were incorporated 
as appropriate. 
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As arranged with your office, unless you publicly announce its 
contents earlier, we plan no further distribution of this report 
until 7 days after its issue date. At that time, we will send 
copies to interested congressional committees and the 
organizations that responded to qur questionnaire. Copies will 
be available to others upon request. 

If there are any questions reqardinq the contents of this 
briefing report, please call me on 275-8387. 

Sincerely yours, 

~*A~ ~ "'" Gene L. Dodaro 
Associate Director 
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APPENDIX I APPENDIX I 

BUILDING HEJGHT LIMITATION LAWS 

current bu~lding height laws for the District o~ Columbia 
essentially limit the maximum height of commercial buildings to 
130 feet and residential structures to 90 feet. These limits 
have evolved over time. The federal government has been involved 
in regulating building heights in the Nation's Capital since 1791 
when President George washington established the District's first 
limitations on building heights. Correspondence between 
President Washington and Thomas Jefferson indicates that early 
building height regulations limiting private buildings to 40 feet 
were intended to aid in controll~ng fires and to provide for the 
"openness and convenience" of the federal city. Although the 
regulations were subsequently suspended, concerns about openness 
and fire sa.fety were r_ecurring tnemes in later build1n9 heights 
debates. 

su~1a1ng neight.s again became a dtn:umented concern tn 1"'8-9"4 
when a building permit for the 12-story, 160 foot, Cairo Hotel at 
1615 0 Street, N.W., was issued. Since earlier regulations had 
been suspended, there were no laws or restrictions in force in 
the District to prohibit the building of private structures of _ 
such "skyscraper" proportions. To preclude the construction of 
more buildings in the Cairo's height class, the presidentially 
appointed Board of Commissioners of the District of Columbia 
established new height regulations. These regulations lim1ted 
building heights to the width of the street· in front of proposed 
bu.ilding s, with a maximum height of 90 feet for buildings in 
residential neighborhoods and 110 feet for buildings in 
commercial areas. Records from that period show that a primary 
concern of the Board in establishing building height limitations 
was the fear that fires in buildings of excessive heights would 
prove difficult to extinguish and that such buildings would 
create an unhealthy atmosphere by blocking light and air from the 
street below. 

The Congress• first involvement in limiting building heights 
in the District of Columbia came several years later when it 
passed the Building Height Act of 1899. The act was drafted by 
the Board and generally consisted of the regulations, with slight 
modifications, t'hat "'ere promolgate~ in 1894. The history of the 
1899.ac~does not identify the reason for legislating building 
heiqhts~~tl!_r than to note a sontinu:~~ -c~~~~r: fgr fire and 
Saf~ty' and the n~ed for_llght_and.~~Ctilatinn QD &he_StreetS Of 
washing~on. · 

The Congress again became involved with building heights 
when, at the request of the Board, the Building Height Act of 
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1910 was passed. The 1910 act continued the process, started by 
the Board in 1894, whereby maximum buildinq heights were 
determined by the width of the street in front of the proposed 
building, but reduced the maximum allowable height from 90 feet 
to 85 feet in residential areas and increased allowable heights 
in commercial areas from 110 to 130 feet--except along 
·Pennsylvania Avenue between 1st and 15th Streets, N.N., where the 
maximum allowable height was increased to 160 feet. The act of 
1910, as amended, continues to govern building heights in the 
Nation's Capital. 

The 1910 act also required the Board to establish a separate 
Schedule of Heights within the general parameters outlined in the 
act to further regulate the height of buildings fronting on 
federally developed sections of the District. The Schedule, by 
limiting the height of private sector buildings adjacent to 
federal buildings, h•s served to maintain tne prom1nence of 
federal buildings and monuments in ~he District. 

Since its p•ssage the 1910 act, which ~overns building 
heights in the District at large, has been amended by the 
Congress on several occasions. Some amendments were concerned 
with building height restrictions in general. For example, one 
amendment raised the maximum height for residential buildings 
back to 90 feet, wh~le another amendment established additional 
height limitations on nonfireproof buildings. Other amendments, 
however, provided··specific exemptions for individual projects. 
For example, both the Georgetown Universi~y Hospital located on 
Reservoir Road and the National Pres$ Club Building at 14th and F 
Streets were the subjects of amendments to the 1910 act. In both 
situations, e~emptions were made to allow for taller structures 
than provided for under the act. 

Officials we spoke with, including the D.C. Zoning 
Administrator, the National Capital Planning Commission's 
Associate Executive Director for o.c. Affairs, and the Secretary 
of the Commission of Fine Arts, were unaware of any amendments to 
the Schedule of Heights, prior to the Metropolitan Square 
Project, ~o allow for taller pr~vate sector buildings adjacent to 
public buildings. 

6 
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1. On G sueet NW .. between ~v~th and 
Ninth S&HeU, adjacent 10 the Civil Servace Cam• 
miSsion BuUdinJ, ~o buil~DI shall be ~rec:tecl 
or altered .0 as to be hither ~ the h~ 
line 10 feet above th_e &op of the curb. at the 
norlbwat-corner of Eilhlh and G Streets MW. 
Ventilation and eJevaiOr·ahafts lhaU beN&_. 
rrom the aide lines of tht;. bu041n& a distance equal 
to the heicbl of .uch shafts above the acQaceot 

~On r Street lfW .. betweeil. SevenUl and 
Ninth Streets. adjaeent to the UniLed States Pat· 
ent Otrice, no buildinc shall be erectec:l or ~ltered 
so a to be hicher · than the horizontal llae 10 
feet above the lop of the curb at the southwest 
corner of Eilhth and F StrHts NW. VentllaUan 
and elevator shafts shall be set back from the ~cle 
lines or the buDcllnJ a distance equal to the he11bt 
of such slian..· above the adjacent roof. 

3. On Fifteenth Street NW.. between Penn· 
s~lvania Avenue and G Street. adJacent to the 
'i'reasuey Bu'lldin&. th~ cornice line or parapet 
wall of an)' buildinl shall not exten" above a 
horizontal line 10 feet above the top of the curb, 
at the southeast corner of Fifte-enth and C Stree&a 
NW.. and no part of the roof of an~ buiJdiftl 
shall be hiJher than a horizontal line 15 feet 
above the top of said curb, exceptinl ve-ntilaticm 
and elevator shan.s. which shall be set bad!: 
from the side linn of the buildiftl a dis\ance equ!l 
tD the heiiht of such shafts above the adjacent 
root. 

4. On Seventeenth Street NW., ~tween New 
York Avenue and C Street, confronlint tbe State 
Department Builclinc. no buildinC shaO ~ erected 
or altered so as to be hiJher tha."\ a horizonLal 
line 10 feet above the top or the curb at the north· 
west RrrRf' 1St 1'e11n:sf1Vanaa /\venue ani1 Ja~:bcm 
Place exceptinl venli1alion and elevalor aha1&&. 
which shall be set baek from the front and side 
lines of said buildinr a distance equal ia the 
heicht of aueh &hafts above the adjacent roof. 

5. Qn Pen1117lvanla Avenue_ NW .. i~ tq~ares 
liT and Ul, conlronliftl the TreasW7 Bulldine 
ancl the State Department Bulldinc, no bulldinl 
U..U be ere-cted or a1tered -as to be hither than 
• horizollt.al line 10 feet above the top of the curb 
at the northeast corner of Penns)'lvania Avenue 
and Madison Place for buildinas to be eredecS 
or altered in aquare Ul, anc$ .t.lll curb at the north· 
west comer of Penftl)'lvania Avenue and Jackson 
Place for bu.ildin1s to be erected Ot' altne{- iD 
equare 11'2, esceplinc ventilation and elevator 
shaftl, which shall be ~t baek fron:~ the front 
ancl side linn ot such buildinl a distaftce equal 
&o the hei1ht of auch lhat\a above the adJacent 
not 

t. Oil North Capitol Street. ill square 125,..con• 
franlinc the Cit)' Poat Olfice Buildinr. no bui1d· 
inl lhalt be erected or altered to be hirher than 
a horizontal 1ifte 10 Ice\ above the top of lhe aub 

al the aodhwllt CDnla' ol IICII'tlt Capital ~ 
and llaaachUMUa A¥allleo acept;iftl 'ftiiWa&a• 
and •'"-tor sbanl. which shall be aet back irara 
the frolll and aide linea Oi said buDdiftl a lf.iatance 
eq"uai 10 the hellht of auda lhaftl abaft \be ac!S!l• 
cent roof. 

1. On the north aide of Maqlud :AW~~ue H&. 
between Firat allCl Seconcl Street&. acljaca& to tbe 
Supreme Court Buildin&. 110 buDdlftl sisaD be 
erec:&ed or al&ertclso ._. to be hirher thu a hort­
zonial line 10 feet above &be top .ef the .curb at 
the northe.ut c:Ori!er of the lntenecuoa of Fint 
Street and Jbr7land Aveaue Jll!. VenUlaUoa 
and elevator lh~fta ahall ~ let bact from the 
front and side lines of the buiJdinc at a distance 
equal to the heilbt of IUch shafts above the •dJ•· 
cent roof. • -

L On the east lide of Second Street Hz. ~ 
tween East Capitol and B Streets. adjaceat to the 
Supreme Court BuildiDJ. no lnaildinc lhlll be 
erected or alteml 10 as to be hither thUl 
• horizontal line eo (eel above the lop ., the 
curb at the northeast come1' of the ln\enedlon 
at Second and.A. Streets HZ. VenUJatiaa ancl ele­
vator shafts shaD be set back from thi! ftDnl and 
side Jines of the bul1din1 a dis~ equal to the 
heiJht of such shafta above the adjacent roof. 

t. On the east side of 'Tbird Street SE. between 
Eas\ Capitol Street and Penftl)'lvania Avenue, ad.· 
Jacent to the new Libral7 of Concress Auex. 110 
buildinc ahall be erected ar altered ao u to be 
hiJher than a horizontal line 10 feet above the 
top af the curb at the ~ort,heut comer-. of 'ftird 
and A St,reets SE. V.entilation and elevator ab&Ra 
shall be set back from the front and sicle 1iDes 
of the bulldinl a diltal'lce equal to the beipt 
of such' shafLs above the adj~ceat. -uo!. 

10. On the south lide of Penns~lvulla AYeaue 
SE., between Second and Third ·S\reef.s, ldjaceat 
to the Library of «;onere- Annei:, DO buildiac 
shall be erected or altum 10 u to be hither Ulan 
a horizonyl Une 10 feet above the ~ of the cUrb 
at the IGUtheuLcarMP .of the lntenecLioa of 
sec:ond Street ancl Per~DJYivania Avenue SE. Ven­
talaUon and elevator shan,. shall be let back trona 
lhe front and side Unes of the buildinc a diStance 
equal to the heicln of such ahafts above the acQa· 
cent roof. 
. I 1. On the soutb aide of B Street SE. betwee 
Fint and Seconcl Streets. adjaceat to the 1lt.r.q 
of Coqresa, no buildlnc shall be erected er al· 
ten:d 10 u to be hiJher than a ~&Oiltal line 
'0 fe-et above the top of the curb at the 10uthe.ut 
c:orner of Fint ..,sci I SWeda SE. Ventilatioa 
and e•evator shafts shall be set back from the 
front an4 aide 1_mes of the bulldina a d'llt,lnce 
equal to the heilht of lilch shafts abOve the acQa• 
cent roof. · 

12. On the eut side of l'lnt ~ sz.. be­
tween B and C Streets. adjacent to the BOUle 
01rice BWllclnc. DO buildiq lhaU be eNdid er 
altered liiO u to be lll&her ~ a horizontal liDe '0 feet above lhe top of tbe curb at ibe .....a..a 
comer or Fint &Dd B Stteeta SJ!. VeatilaUan 
and elevator abaftl shall be aet baclr. from 1M 1roet 
and aide lines of tbe bulldm. a diltance equal to 
the heirht of 1uch lhaha abcrve the adjacut I'OIIIf. 

n-a~l 



u. 0a u.e NUt~~ aide or c Stnet si:. bet ... 
l'int and ·South Capitol Streetl SE.. and bet~ 
South C&pitol Slnet IU,ld Delaware Aweue SW .. 
adjacent &o the Rouse Olrace Bulldinl. and AMea. 
no buildilll shaD be erected or altered 10 u to be 
hicher than a horizontal line 10 feet above the 
lop or the curb at lhe ao~theu& corner or South 
Capitol al'td C S\rietl ~E. Ventilation od tie· 
valor ahaltl ,Uil be aet back from the front and 
aide lines of the buildinc a diltaftce equal to the 
htitht oi aueh ahaftl above the adjacent root 

14. Oft Founeenlh Slrftt SW .. between D and 
Water Sweets. canfrontinc Ule Bureau of Prinlinl 
and Eftlraviftl, no buildiftl allall be ended or 
altered 10 as to be hi1her than a horiomlal Uac 

• lccl abon the &op of &he eurb at the IOU\beast 
comer of Foutleenth and D Streela SW except 
inl vntilation and eleva'- Jht.fls. whu:h shall ~ 
Mt back from the front and sia bnes of auch 
huildinll a d11tance equal lo the heicht or '" :11 
11hafts above the adja~L roof. \: 

15. On the north aide of C Street, NE.. bt\wecn 
Farst and Second Streets acJJacent to lbe ~nate 
Olrice Buildinl Annex. no build inc &haD be erected 
or altered 10 as to be hither than a honzontal 
hne 70 feet above the top or the curb at the nonb. 
C'~l nrner or Fant and. C Street.s, NE. Ventn1• 
taon "!nd ~levator ahafla ~h~U be! Ml back tram 
lhe 11de ~mes of lhe bv.ld1n1 a distance tq'\1&1 
to th

1 
c hellht of such shafts abovc Ute adjacent 

roo. 
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The legisla~ive history of See. l-147(2)(6) appea~s~at 
p~ges __ 215~1-!· and7.-.-page. 302 of the "Bac:kgrour;d :;nd Le~isla~~.~·e 
n::stcey of 'l:** the Sel::-Gove:-r.nte'!t *:'1:'!\AAc.t. I -'.his cil.scuss:.c:: 
dces not refer to the Schedule ot Heighes, but only eo the 
l~itations con~ain~d in the tuildin; Reighe Aet of 1910 ar.d 
in the D.C. Code. 

I~ context, it is evident, albeit not expl~citly s~e 
forth, that the Congress was eonce:ned with the additional 
a~thority which the Council ~a£ to receive. This additional 
authority would ha\'e enapled t:he Council to a1:1end the 1910 'aeig 
Act, but for the rescriction. The fo~aer Council already bad 
t:he authoricy to ar.end -:he Schedule o'f Reighes. 

1-4.:. Robbins' e.:~gt:ment -relies on F.ouse Subeo&mnitte·e Coa~sel 
JaeGues DePuy's general reference at p. 302, suDra, to 
"freezing *** existing law." This is far fl;'C!:l persuasive 
legislative hi.story I particularly sir.ce mpositi.on by Congress 
of a general freeze ~ould have been inconsistent with the Con­
gressional failure to preclude the Zoning Cocmission. from 
rais5.ng zonixlg height limits in effect en the effective cate 
of the Act. As you are ~ell a*~re, the ZoniDg ~eg~lations 
have a substan~ially broader effect upon height 1~itations 
throug~out the Dist=ict than does the Schedule of Heights. 

The Congress &=ar.ted che citizens of the District of 
Columbia very broae legislative po'-'ers, limited only by the 
U.S. Constitution ana certain specific rese=vations of ~u~ori 
contained on title V! of the,Act. See M:lntasb v. Yashi~gtcn, 
D.C. App., 395 A.2d 744-(1978). !or the Cong=ess to zreeze 
no~ c~ly the height liwitations ~hieh it had i~osed. but 
also the more restrictive limitations:which it had authorized 
the Boa:d of Commissioners and fo~er.Council to iw~ose, 
would hav~ been to act direc~ly eont=ary to the Congressie:al 
intention in ~nactir.g th~ Sclf-Gove:r~Qnt Aet. ~o Cong~Qssion 
intention to reac\-4 t::-.e s;h£;dule .is 'tlanifes·': and the plain 
lar.guase of s~c. l-14i(a)(6) does no: re:eh the Scheudle of 
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Heights li~itations. }~. 'obhins =efe=s ~o no legisleti'~ 
·~.:c:-o-y , ..... e. .. ~ ...... ce p\..,.. 19,0 'l.:.:,l."to._,_ •c:r o- ,....: '" .... ~ s,..,.c_ .. :...;..- '- • ' ~·• ... ~.-~ - ._~.,...., - - ~ ...... _,.,. r. • - t.•.a. ........ •-• 

Governme.nt Ac:~, tr.'hic:b sugges:s ::.at c.:1:; Federal ir..:e=es: i! 
::::fleeted by the ::=ant: of a~r.~:c:-i :• to :he Ois::-ict to 

l h S ~ . • . • . ':):..· . . . prot:n! crate t e cnec-.:• e; .o.s.s .· =. .woc~,s n~~es, t~e . ~ i . . . , -~ d • c . . 
£u~nor~z ng prov~s~c~. l.S on.y me~~.Qne · ~~-: o~~ssl.one=s . . . l-. r: •• • • ~ 1.. -:ne:z:oranatm concernl.ng tne ~ ~ .. ~ :;e~i;:l~ i'.c -c. ._ne c.;1sence o~ 
Any Rouse O':' Scn3t.e disct!~s:.a:: o: the pro·-.·ision is not 
C , ... --rs .. e~- '9 . .,.; .. h . .-r.c ... e.::e ... -~ .. c: ...... e. ......... :-,;,..h ,..r -='~\...bl."ns ...... o_ ......... , •• _ ........ _ r ... -a-'. "' ...... -·· , ... , ___ .......... ~ 

h7~cthesizes bu: cannot sus:ain. in that li~ht, ! have 
c~nc:luded that ~he overly b=~ad disc:~ssion ot tne effect 
of See. l-147(a)(6) is insuffi:ient to establish a rest=icti: 
o~ C~~ncil amenc~ent of ~he Sc~edule. 

P~i 

cc: Office of Inte=gove=nme~tal Relations 
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<Suttrrtntu'nt 11f tbr Diatrirt 11f CCnhnnbiu 
OFFICE OF TH£ COAF'ORATION COUNSEL. 

lJ& ... IHI~ 1 lUlU DtNr. 

w .... ,.,.c.ruN D c. 20004 

February 8, 1979 

Councilmember Willie J, Hardy 
Chairperson, Committee on Housing 

and Economic Development 
Council of the District of Col~bia 

c. 

IN Rlf'I.Y Mrr11:11 TU 

LCD:E&C:ELC:ahw 
UAB93394 

In Re: Bill 3-85 - the Schedule of Hei2ht Amendment 
Act of 1979. 

Dear Councilmember Hardy: 

This is in reply to your inquiry of February), 1979, 
to Mr. Robbins, with respect to the above-referenced Bill. 
The Council has the exp~icit authority to amend the 
"Scb~dula of· Heights of Buildin$1 Adjacent to Pq~lic 
1\uildings •. " See Sec. 1-144(a), D!C._Code, 1978 Supp., 
and Reorganization Pl~n No. 3 of 1967, Sec. 402, p,1;'. 120, 
D~C. Code, Title 1 -· Administrat~on, Appendix. 

cc: Judith W. Ro,.era 

Sincer~ly, 

@f.!:~.?!:- u~ 
Deputy_~orporation CounserJ1 
Legal Co\D'lsel Diviaion 



ATTACHMENT F 



/' September 1986 

GAO/GGD-86-85Bl 

Fra.rilc Lautenberg 
United States Senate 

HEIGHT 
LIMITATIONS 

D.C. Government's 
Authority to Amend 
Building Height 
Limitations 



GAO Uabed Sea tee 
General A.eeountlnl ornee 
Waablnpon, D.C. 20548 

General Government Division 

B-205447 

September 19, 1986 

'l'be Bcncrable Frank R. tautenbet"9 
United States Senate 

Dear Senator I.autenbet9: 

This briefi.n; reiX)rt responds to your January 22, 1986, letter requesting 
that we .interpret the meaning and objectives of the Hale Rule Act relatin 
to the District government's authority to BDend building height 
limitations. our July 18, 1986, rePlrt to you (~/CU>-86-105BR) 
cddressed the other issues your letter l:eQUE!Sted we explore, namely 
(1) current laws limiting building heights in the NatiCXl's capital, 
( 2 ) --the clldministra ti ve· apparatus in· place to implement -build in; height 
limitations, and (3) c:arments fran federal arr::J District cffic:ials at 
\l'bether the current laws and regulations satisfactorily protect the 
federal interest with respect to security an:l to the arc:hitec:tural and 
aesthetic character of the Nation's Capital as well as the Federal •• 
Enclave. 

Attention has been drawn to the building heights issue by the controversy 
over the construction of the MetroiX)litan Square Project. This project, 
as a result of a D.C. Counc:il amendment to the Schedule cf Heights of 
Buildin;s Adjacent to Public Buildings (the Sc:hedule of Heights), exceeds 
pcev~usly established height l~itations ~r that area. 

As noted in our July re(X)rt, the Buildin; Height Act of 1910 and the 
Schedule of Heights govern priva_te sector max:i.mi.Jn building heights in the 
District of Col\.Ztt)ia. The 1910 act, .as amended (D.C. Code, section 
5-405), essentially limits the maxin\un height cf c:cmnerc:ial buildings to 
130 feet an:3 residential structures to 90 feet. 'nle Schedule of Heights, 
required by the 1910 act, was establisha:l by the Board of Callnissioners o. 
the District cf Coltm'bia and places further limitations en the height of 
buildin;s adjacent to federal buildings within the parameters outlined in 
the 1910 ac:t. 

In 1979, the D.C. Council approved, and the Mayor signed, the Schedule of 
Heights Alnerdfnent Act (D.C. Law 3-43) to allow c:onstructicn of 
Mettq.elitan square, a 130 foot high cxmnerc:ia.l building (bo\Jnded by 15th 
14th, F, ard G Streets, N.W.) which overlo:»ts bot:h the Treasuey Buildi~ 
and the \tllite fb.Jse. Before the Council's action, cxmnerc:ial buildings a1 
that location were restricted by the Schedule of Heights to 95 feet. 
Olestions arose 01er t.ne District's authority, urder provisions of the 
Hale Rule Act, to anend the Schec1ule of Heights. 

In our opinion, the D.C. Council was rDt p:chibited by ptOYisions of the 
Haze Rule Act fran pr:cmulgating the SChedule of Heights Amenanent Act of 
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1979 (D.C. taw 3-43) V&ich allowed oonstruc:ticn of the Metrop:>litan Square 
Project to a height of 130 feet. Section 602 (a)(6) of the BaDe Rule Act 
states that the D.C. Council shall have m authority to •enact any ac:t, 
resolutiCil, Or rule whi.c:h pemits the buildiriJ of any structure within the 
District of Colllrbia in excess of the height limitat.icms a:mtained in 
sectiCX1 5 of the Act of June 1, 1910 (D.C. Cede, sec:tia1 5-405), and in 
effect Cl\ the date of enactment of this Act. • It bas been argued that 
when secticn 602 (a)(6) of the Baue Rule Ac:t was written, the drafters 
believed that all buildi~ height limitations in effect in the Di,$trict 
were contained in sec:tial 5-405 of the D.C. Cc4e and CI:Klld not be. mended 
by the D.c. Ccuu:il. We believe this to be unlikely, ~r, beeause 
even a cursa:y reading of sec:tidn 5-405 of the D.C. C'.ode suggests that 
height limitations, such as the Sdledule of Heights ~ zc:nin; regulations, 
exist elset.bere. 

Because the hei9ht limitations set out in the Sehedule of Heights are not 
contained in se~ion 5-405 of the D.C. Code, the D.C. CounC:il is not 
·prohibited frcn aten!:Un; the-·Schec1ule ·as !on; as the arre:dments do not 
aJJ,ow any increase i:eycnd the overall height 1imi.ts set forth by the 
9uilding Haight Act of 1910, as amended. 1'b1s p:.ition is CXXlSistent with 
that of the District of Coltmlbia COr'p:)ratiCil Counsel. 

As arr~ea with your office, unless you plblicly announce its contents 
earlier, we plan no further distributia'l of this report until 7 days after 
its issue date. A.t that time, o.e will send copies to other interested 
parties. Copies will also be available to others upon request. 

If there are any que$tions regarding t:he contents of this rep:lrt, please 
eall me on 275-8387. 

Sincerely yours, 

~~ 
Gere L. Dcdato 
Associate Director 

(426840) 
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Requests for· copies of GAO reports should be sent to: 

r .5. General Accounting Office 
Post Office Box 6015 
Gaithersburg. Maryland 20877 

Telephone 202-275-0241 _ 

The f'U"St five copies of each report are free. Additional copies are 
S2.00eaeh. 

There is a 25% disc:ount on orders for 100 or more copies mailed to a 
single address. 

Orders must be prepaid by cash or by check or money order made out to 
the Superintendent of Documents. 



COUNCIL OF THE DISTRICT OF COLUl\IBIA 
1350 Pennsylvania Avenue. N.W. 

Washington, D~C. 20004 

orandum 

Members of the Council 
~ 

... ~: Phyllis Jones. Secretary to the Councit- 1 \ 

March 28. 1997 

.. .!ct: Referral of Proposed Legislation 

Notice is given that the attached proposed legislation bas been introduced in the 
Office of the Secretary on March 27, 1997. Copies are available in Room 28. 
Legislative Services Division. 

TITLE: Schedule of Heights of Building Amendment Act of 1997. Bil112-170 

INTRODUCED BY: Councilmember Evans 

The Chairperson Prot empore is referring this Legislation to the Committee of the 
Whole. 

cc: General Counsel 
Legislative Services Division 



~c· 
.· ~-~ { /X:,.i'(/L 

Cllum:ilmemb~r Jad ... E\·an~ 

A BILL 

., 

3 IN THE COL'~CU.. OF THE DISTRICT OF COLl"~lBl.-\ 

5 Councilmember Jack Evans introduced the following bill. which was referred to the Committee 
6 on __________________________________________________________________________ _ 

7 To aniend Parc~.graph 14 of the Schedule nf Heightr.; of Buildings Adjacent to Public Buildings. 

R BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA. That this 

9 act may be cited as the "Schedule of Height" of Buildings Amendment Act of 1997". 

10 Sec. 2. Paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public 

11 Buildings. as adopted by the Commissioners of the District of Columbia. in conformity with the: 

1:! Act of Congress of June 1. 1910. and the amendments of December 30. 1910. aJtd May 20. 1912 

13 (issued by the Zoning Commission of the District of Columbia in Appendix G of the District of 

14 Columbia Zoning Regulations. effective May 12. 1958) is amended by adding the following 

15 sentem:es at the end ofthe paragmph: 

16 "This restriction shall not appi}L to any structure that is set back fmm the 14th 

17 Street property line to a line that is ~ontinuous with the facade of the Bureau of Engmving and 



Printin~ Annex building h)cated along l""'th Street. S.W .• bet\veen C and D Streel'i. S.\\'. The 

_, height of a stru\.'ture described in the preceding sentence shall be established in accordan&:~ with 

tht> r~quirements ;lftht' Zlining Regulations Pftht' Distril't ,,fC't,luml'lia. a~ amt>nt.fed.". 

Sc>~. 3. Th1.' act shall take effect following aprnwal by tht' ~Ja~,,r wr in the c>Vt'nt nf vetn 

by the Maytll'. actinn by the Cnun"·i! • ·fthe Disuict llf Culum bia tu u\·ern~..k the Vt'll' 1. approval 

~y the -Finan~.·ial Responsibility and ~lanagemt'nt A.,sist~lll~t' Authntity as rmvidt'd in St'l'tillO 

203(a) nf the Dbtrict nf Cnlumbia Financial Respnnsibility and ~·lanagt'm:>m Authtlrity .-\1.'t of 

\l)':J5. appmveu April 17. llltl:' riiN Stat. 116: D.C. Code* ..!.7-3lJ2.3lclt. and a 60-day period uf 

::J Congressional re\•iew a.'i provided in section 602t t: ){::!) uf the District of Ctllumbia Self­

G\wemrnent and Gn\'emmental Rc:>t,rganization Act. approved December 2...1.. 1973 on Stat. X 1.3: 

, 1 D.C. Code § 1 -233(c)(2)). and publication in the District of Colunibia Register. 

"') 



Public Hearing 
before the 

Council of the District of Columbia 
Committee of the Whole 

regarding 
Billll-170 

October 14, 1997 

Statement of Steven A. Grigg 
General Partner 

Portals Development Associates Limited Partnenhip 

Mr. Chairman and Members of the Committee, my name is Steven Gngg. I am a 

General Partner of Portals Development Associates Limited Partnership ("PDA") and President 

of Republic Properties Corporation. With me today are Butch Hopkins (one of my partners), 

Arthur Moore (our design architect for the Portals), and Christopher Collins (one ~four 

counsel). We appreciate the opportunity to appear before you today to speak on behalf of the 

proposed modification to the Schedule of Heights of Buildings. My remarks will be brief. 

Mr. Smith will describe to you the scope of the Portals project and the substance of the 

requested modification which is before you for consideration. The request for this modification 

is essentially driven and responsive to broad urban design considerations. In fact, the design 

of the Portals Project has been carefully conceived as a natural extension of the basic plans 

established over time for this area. 

As part of the Portals project, PDA has already constructed a new Maryland Avenue 

above the existing railroad tracks. This provides the grand avenue originally envisioned in the 

L 'Enfant and McMillan plans. The avenue is 160 feet wide and frames vistas between the U.S. 

Page 1 of4 



Capitol and the Jefferson Memorial. This avenue will unite the north and south portions of the 

site to enhance the overall development potential of the site. As a focus and "termination" of 

the avenue, we will be developing for public use a grand circle 320 feet in diameter. This 

circle, as with other elements within the site, will be landscaped and maintained by the 

dev~loper for the benefit of the public. 

In keeping with the nature of the site as a "portal" location, the buildings on the site have 

been designed to define and balance these public ways using Maryland Avenue as the common 

measuring point. 

We understand and appreciate the purpose and importance of the Schedule of Heights 

and do not take this request for a modification lightly. We have done a number of studies in 

order to prepare a design which, in our opinion, best complements the Federal buildings to the 

north, and in keeping with the spirit of the Schedule of Heights. 

A previous modification to the Schedule of Heights along 14th Street permitted the 

construction of the Bureau of£ngraving and Printii1g Annex across the street from the Portals 

site which, itself, exceeds the 80-foot height limit. Our proposed building is- set back 

approximately 20 feet from the property line. We found that pulling our building back to form 

a continuous line of facades along 14th street created a fat more pleasant and consistent vista and 

entrance to the city than having a shorter building which protruded in front of the Annex. 

Thus, our proposal is to construct a building on this site to a height permitted by the 

Zoning RegulatioilS, and to pull our building back 20 feet to form a continuous facade line 

along 14th Street. 
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It is important to understand what this· bi_ll is not. This bill does not amend the 191 0 

Height Act, and will not authorize a building height which exceeds the limits of the 19t0 Height 

Act. Some of you may recall that the last time the Council amended the Schedule of Heights 

was for the Market Square North site adjacent to the FBI building. In that instance, Congress 

overturned your approval of the amendment because they believed that it would authorize a 

building height in excess of the maximum permitted height under the Height Act. The Council 

is prohibited from doing that under the Home Rule Act. 

It may be useful to point out that the purchase price for the Portals site was determined 

by the District on the basis of developable square footage. Since this proposal permits more 

square footage to be developed than would be permitted under the current restrictions of the 

Schedule of Heights, the purchase price to the District will increase accordingly. 

Conversely, without the modification, the purchased price will be reduced. Thus, the 

proposed modification provides an economic benefit to the city in terms of an increased 

purchase price for the site, increased employment related revenues, and increased long-term tax 

revenues. 

In our opinion, the requested modification to the Schedule of Heights enhances the 

relationship ofbuildings along 14111 Street and permits clear defmitions of the vistas and gateway 

image which the project has been designed to achieve. 

As many of you know, the Phase II Office Building is rapidly moving toward 

completion. Phases I and II will provide employment for more than 5,000 office workers in 

Southwest D.C. at the Portals. The hotel is supposed to start construction early in 1998 and will 
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add over 550 full service hotel rooms and about 800-1,000 new jobs to our employment base. 

As part of the construction of the first two Phases of the Portals, we delivered significant 

direct economic benefits to District residents and businesses. Districtresidents were employed 

in over 500/o of all construction jobs created by the first two Phases. So far Otl·Phase IL over 

77% of all new hires have been minority individuals. 

In order to continue with the defmitive design of Phases III and IV, it is necessary that 

the proposed Bill be approved. The completion of Phases III and IV will more than double the 

benefits already reali~d by the City from the development of the Portals. 

Our architect, Mr. Arthur Cotton Moore;wili provide a brief overview of some of the 

urban design concepts related to this Bill and the architectural design of the Portals. 

Again, thank you for this opportunity to make this presentation to you today. 
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TESTIM:ONY OF DURYEA C. SMITH 

ON BEHALF OF THE 

DEPARTMENT OF HOUSING 

AND COMMIJNITY DEVELOPMENT 

AT THE PUBLIC HEARING 

ON BILL 12-170 

"SCHEDULE OF HEIGHTS OF BUILDING 

AMEND:MENT ACT OF 1991" 

- BEFORETBE 

COMl\fi'ITEE OF THE WHOLE 

COUNCIL OF THE DISTRICf OF COLUMBIA 

TUESDAY, OCTOBER 14, 1997 

COUNCIL CHAMBER, ONE JUDICIARY SQUARE 

ll:OONOON 



GOOD AFTERNOON, CHAIRMAN CROPP AND 

MEMBERS OF THE COMMITTEE, I AM DURYEA C. 

SMITH, Ac:riNG ADMINISTRATOR, ADMINISTRATION 

OF NEIGHBORHOOD PRESERVATION AND 

COMMERCIAL DEVELOPMENT IN THE DEPARTMENT 

OF HOUSING AND CO:MMUNITY DEVELOPMENT 

(DHCD). I AM HERE TODAY TO RECO:MMEND 

COUNCU., APPROVAL OF 1'HE "SCHEDULE OF 

HEIGHTS OF BUILDING AMENDMENT Acr OF 1997", 

(Bfi..,L 12-170) IN CONNECTION WI'IB THE 

DEVELOPMENT OF 'fHE PORTAL SffE IN THE 

SOUTHWEST URBAN RENEWAL AREA. 

THE PORTAL SI1'E, AT THE END OF THE 14TH 

STREET BRIDGE AS YOU ENTER THE CITY, .IS 

BOUNDED ON THE NORTH BY D STREET, ON THE 

SOUTH BY MAINE A VENUE, ON THE EAST BY 12TH 

SI'REET AND ON THE WEST BY 14TH 8l'REEr, S.W., 

INWARD TWO. THE SI1'E WAS DIAGONALLY 

DIVIDED INTO TWO PARCElS BY THE CONRAIL 
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RAn...ROAD TRACKS RUNNING IN THE BED OF THE 

OLD MARYLAND A VENUE. TO MITIGATE 1'BE 

IMPACT OF THE INDUSTRIAL NATURE OF 'tHE 

RAILROAD AND UNITE 'I'BE SITE, THE DEVELOPER 

PUT THE RAILROAD 1N A TUNNEL R'ONNING 

THROUGH THE SI1'E OVER WHICH A NEW 

MARYLAND A VENUE HAS BEEN CONSTRUCIED. 

'fBE NEW 1\fAR.YLAND A VENUE, AN ORIGINAL 

L'ENFANT DIAGONAL SI'REET RECONSTRUCtED AT 

ITS ORIGINAL 160 FOOT WIDTH, WAS 

CONSI'RUCfED AND WILL BE MAINTAINED BY THE 

DEVELOPER, BUT REMAINS IN PUBUC OWNERSBlP. 

THE BUILDINGS ON tHE NORm AND SOUTH 

PORTAL SI1'E HAVE BEEN DESIGNED TO PROVIDE 

BALANCED DEVELOPMENT ALONG MARYLAND 

A VENUE, FRAMING VIEWS TO THE CAPITOL AND 

THE TIDAL BASIN AND TO ENSURE UNlFlED HEIGHT 

ALONG THIS GRAND NEW A VENUE. 



AS CURRENTLY PLANNED, THE PORTAL Slt"E WILL 

BE DEVELOPED AS A MIXED USE 

OFFICEIRETAILIBOTEL PROJECT WITH ABOUI' 

1,800,000 SQUARE F'EEI' OF OFFICE SPACE, 108,000 

SQUARE FEEl' OF RETAIL SPACE. AN 

APPROXIMATELY 500 ROOM LUXURY HOTEL, A 

TOTAL OF 48,000 SQUARE F'EET FOR A PERFORMING 

ARTS THEATER AND COMMlJNITY USE SPACE, AND 

3,500 PARKING SPACES. THUS FAR, AN 

APPROXIMATELY 440,000 SQUARE FOOT OFFICE 

BUILDING HAS BEEN COMPLEtED AND A 600,000 

SQUARE FOOT OFFICE BUILDING THAT WILL SERVE 

AS THE HEADQUARTERS OF THE FEDERAL 

CO:MMUNICATIONS CO:MMI.SSION IS NEARING 

COMPLETION AND WILL BEGIN OCCUPANCY EARLY 

NEXT YEAR. CONSI'RUCI10N OF THE HOTEL IS 



THE SCHEDULE OF HEIGHTS WAS ADOPfED BY THE 

COMl\USSIONERS OF THE DISTRICI' OF COLUMBIA 

PURSUANT TO AN ACF OF CONGRESS auNE 1, 

1910). THE COUNCIL OF THE DISTRICT OF 

COLUMBIA HAS THE SOLE AlJTIIORITY...TO AMEND 

THE SCHEDULE OF HEIGHTS UNDER SECTION 

5-405(F) OF 1'HE D.C. CODE. 

- PARAGRAPH 14 IN APPENDIX G (SCHEDULE OF 

HEIGH18) OF THE DISTRICT OF COLUMBIA ZONING 

_ REGULATIONS PROVIDES THAT: 

"14. ON FOURTEENTH STREET, S.W., BETWEEN 

D AND WATER STREETS, CONFRONTING THE 

BUREAU OF ENGRAVING AND PRINTING, NO 

BUILDING SHALL BE ERECTED OR ALTERED SO 

AS TO BE IDGHER THAN A HORIZONTAL LINE 80 



F'EE1' ABOVE THE TOP OF THE CURB AT THE 

SOU1'BEASI' CORNER OF FOURTEENTH AND D 

STREETS, S.W., EXCEPI'ING VEN'I'BA.TION AND 

ELEVATOR SHAFtS WHICH SHALL BE SET BACK 

FROM THE FRONT AND SIDE LINES OF SUCH 

BUILDINGS A DISTANCE EQUAL TO THE HEIGHT 

OF SUCH SHAFTS ABOVE THE ADJACENT ROOF." 

AT THE PRESENT TIME t'HE SCHEDULE OF ' . 

HEIGHTS (PARAGRAPH 14, APPENDIX G) LIMITS ANY 

BUILDING LOCATED ALONG 14TH STREET ON THE 

NORTH PORTAL SITE BETWEEN D AND WATER 

STREETS, S.W. TO A HEIGHT OF 80 FEEl' ABOVE 

1'HE CURB MEASURED AT THE SOUI'liEAST CORNER 

OF 14TH AND D STREETS. S. W. THE ELEVATION AT 

1'BE TOP OF THE CURB IS 24.92 FEET WIDCH 

WOULD ALLOW 1'BE HEIGHT OF A BUILDING, 

EXCLUSIVE OF PENTHOUSES, TO BE AT ELEVATION 

104.92 FEE'I'. 



IN ORDER TO DEVELOP A tJNIF.IED HEIGHT 

THROUGHOUT THE PROJECI', BUILDINGS ON THE 

NORTH PORTAL SITE, AS WITH TBE otHER PORTAL 

Sfi'E BUILDINGS, WOULD BE MEASURED FROM THE 

NEW MARYLAND A VENUE AT ELEVATION 46 FEET. 

ELEVATION 46 FEEt MAINTAINS THE VISTA 

BEIWEEN THE CAPITOL AND 1'HE JEFFERSON 

:MEMORIAL AND MEEl'S THE CLEARANCE 

REQUIREMENTS OF THE RAILROAD AND THE 

SERVICE REQUJREMENTS OF THE GSA COAL 

SHAKER. UNDER THIS DESIGN, 'I1IE PORTION OF 

'I'HE BUILDING WHICH ABUfS THE 14TH AND D 

STREETS CORNER WOULD BE 111.08 FEEt ABOVE 

THE CURB (ELEVATION 136 Ji'EEI). 



_,_ 

CURRENTLY, 'tHE SCHEIIULE OF HEIGHTS DOES NOT 

ALLOW FOR A COMPREHENSIVE DEVELOPMENT 

WITH UNIFORM BUILDING HEIGHTS TBROUGHOUf 

THE PORTAL Slt'E. DEVELOPMENT UNDER THE 

CURRENT SCHEDULE OF HEIGHTS WOULD BE AN 

AWKWARD AND UNBALANCED BUILDING SCHEME 

WITH THREE OF THE BUILDINGS ALONG NEW 

MARYLAND A VENUE WITH A UNIFORM HEIGHT OF 90 

li'EET AND THE FOURTH Bt1ILDING AT A HEIGHT OF 

LESS THAN 60 FEEl' (58.92 AS :MEASURED FROM 

MARYLAND AVENUE). 

THE AMEND~ TO THE SCHEnULE OF HEIGHTS 

IMPROVES THE RELATIONSHIP OF THE NORTH 

PORTAL Su'E Bun.DING ALONG 14'111 STREET WI'IH 

SURROUNDING BUILDINGS AND FURTHER ENHANCES 



THIS IMPORTANt' ENTRANCE INTO THE CITY. 'I'BE 

ROCHAMBEAU :MEMORIAL BRIOOE CONNECTS TO 

14TH STREET NEAR THE D SI'REEI' INTERSECTION. 

THE CURRENT 14TH STREET BUILDING LINE IS LFSS 

THAN 10 F'EEI' FROM 'I'BE CURB ALONG 14TH 

STREET. PLACING A BUILDING DIRECTLY ON THE 

14TH STREET PROPERTY LINE WOULD NEGATIVELY 

IMPACT THIS NARROW SIDEWALK AREA. A 

GENEROUS SIDEWALK AREA TO PROVIDE FOR 

ADEQUATE PEDESTRIAN MOVEMENT WITH ENOUGH 

SPACE FOR STREET TREES AND STREET 

FURNITURE IS AN IMPORTANT ELEMENT JN A MIXIID 

USE DEVELOPMENT SUCH AS THE PORTALS. TO 

ACHIEVE THIS, THE PROPOSED LEGISLATION 

BEFORE YOU PROVIDES THAT THE BUILDING IS TO 

BE SET BACK FROM 14TH STREET APPROXIMATELY 

20 FEET, TO A LINE mAT IS CONTINUOUS Wrm 

1'HE BtJILDING Fi\CADE OF 1'HE BUREAU OF 



ENGRA VJNG AND PRINTING ANNEX ACROSS D 

STREET DIRECTLY NORTH OF THE PORTAL SITE. 

TmS RESULTS IN A CONSISTENT AND UNIFORM 

PLACEMENT OF THE BUILDING FACADES ALONG 

14TH STREET WWCH GREATLY ENHANCES THE 

SENSE OF ENTRANCE AT THIS GATEWAY TO THE 

CITY. THIS MORE REGULAR PLACEMENT OF 

BUILDINGS ALONG 14TH STREET ESTABLISHES 14TH 

STREET AS A SPECIAL STREET. 14TH STREET IS 

110 JfEEf WIDE AND CAN ACCEPI' A TAJ.I.ER 

BUILDING WllliOUf ANY SIGNIFICANT ADVERSE 

VISUAL IMPAcr. WE BELIEVE THAT THE 

REQUESTED MODIFICATION IS CONSISTENT WITH 

THE SPIRIT OF THE SCHEDULE OF HEIGHTS, SINCE 

IT PERMITS A DESIGN WHICH IS MORE COMPATIBLE 

WITH THE ADJACENT FEDERAL BUILDINGS. 
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ADHERENCE TO 'IBE CURRENT SCHEDULE OF 

HEIGHTS WOULD RFSULT IN A REDUCI'ION OF 

DISPOSITION PROCEEDS BECAUSE OF THE 

REDUCI'ION IN THE AMOUNT OF BUH..DING 

DEVELOPMENT mAT WOULD BE PLACED ON THE 

NORTH PORTAL SITE. A BUILDING UNDER THE 

CURRENT SCB EIIULE OF HEIGHTS WOULD BE FIVE 

SI'ORIES RATHER THAN THE EIGHT STORIES AS 

PROPOSED. THIS WOULD AMOUNT TO A 

REDUCI'ION OF ABOUT 280,000 SQUARE FEEI', 

APPROXIMATELY A 37'11 REDUcriON IN BtJILDABLE 

SPACE FOR THE BUILDING ALONG 14TH STREET. 

THIS REDUCfiON IN SPACE WOULD RESULT IN 

FEWER PERMANENT JOBS- ABOUf 1400 -AND A 

REDUCTION IN YEARLY REAL ESTATE TAX 

REVENUES TO THE CITY OF ABOUT $1,023,000. 
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1BEKE IS HISIORIC PRECEDENCE TO CHANGES IN 

THE SCHEDULE OF HEIGHTS IN THIS AREA AS 

PREVIOUS AMENDMENTS ALLOWED TALI.ER 

BUILDINGS ALONG 14TH STREET. IN DECEMBER 

1911, THE CO:MMISSIONERS OF THE DISTRICI' OF 

COLUMBIA, ADDED THE FOLLOWING PROVISION TO 

THE SCHEDULE OF HEIGHTS WHICH PROVIDES IN 

PART THAT: 

"ON 14TU STREET, SOUTHWEST, BEI'WEEN B 

(INDEPENDENCE A VENUE) AND D STREETS, 

CONFRONTING THE BUREAU OF PRlNTING AND 

ENGRAVING, NO BUILDING SHALL BE ERECTED 

OR ALTERED SO AS TO BE IDGHEK THAN A 

HORIZONTAL LINE 80 FEET ABOVE THE TOP OF 

THE CURB AT THE SOUTHEAST CORNER OF 

14TH AND B STREETS, SOUTHWEST ••• " 
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THIS PROVISION WAS SUBSEQUENTLY MODIFIED IN 

1930 TO CHANGE 1HE AFFECI'ED AREA FROM 

"BETWEEN BAND D STREET" TO "BETWEEN D AND 

WATER STREEI'S." FOLLOWING THIS CHANGE, THE 

DEPARTMENT OF AGRICULTURE SOUTH BUILDING, 

BETWEEN INDEPENDENCE A VENUE AND C STREET, 

AND THE BUREAU OF ENGRA VlNG AND PRINTING 

ANNEX BUILDING, BETWEEN C AND D STREEI'S,. 

WERE BUILT. BOTH BUILDINGS ARE SET BACK THE 

SAME DISTANCE FROM 14TH STREET AND HAVE A 

UNIFORM BUll.JliNG LINE ALONG THE STREET. THE 

HEIGHT OF THE BUREAU OF ENGRAVING AND 

PRlNTJNG ANNEX -IS ELEVATION 120.7 FEET WHICH 

EXCEEDS THE BUILDING HEIGHT OF ELEVATION 

104.92 FEET ALLOWED ON THE NORm PORTAL Sfl'E 

UNDER THE CURRENT SCH RnULE OF HEIGB1S. 
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MODIFYING THE BUILJ)JNG HEIGHT RESTRICI'ION 

ALONG 14TH STREET WOULD BEJ,P CARRY OUT 

THIS IMPORTANT PROJECI' AND -PROVIDE 

SIGNIFICANT BENEFITS TO THE DISTRICI' AND ITS 

RESIDENTS. 'I'BE AMENDMENT TO THE SCHEDULE 

OF HEIGHTS WOULD ALLOW FOR IMPROVED UlmAN 

DESIGN OF THE PORTAL SITE DEVELOPMENT AND 

ENHANCE TBIS GATEWAY ENTRANCE INTO THE 

CITY. 

THE OVERALL URBAN DESIGN SOLUTION FOR THE 

PORTAL Sl1'E THAT INCLUDES THE Bun.DING 

HEIGHTS PERMITrED BY 1'HE AMEND:MENT OF 1'BE 

SCHEDULE OF HEIGHTS HAS BEEN :REVIEWED AND 

FAVORABLY RECEIVED BY THE DEPARTMENT OF 

HOUSING AND CO:Ml\fiJNITY DEVELOPMENT'S 

ARCffi1'ECTURAL REVIEW PANEL AND THE U.S. 

CO:MMISSION ON FINE ARTS. 
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IN SUMMARY, THE PROPOSED CHANGE WILL 

RESULT IN A DESIGN WHICH IS SYMPATBE11C AND 

COMPATJBT,E WITH SURROUNDING FEDERAL 

BUILDINGS- THE INTENT OF THE ORIGINAL 

LEGISLATION. 

THANK YOU FOR THE OPPORTUNII'Y TO PRESENT 

THIS TFSriMONY. DHCD STAFF ANDI WILL BE 

PLEASED TO ANSWER ANY QUESTIONS YOU MAY 

HAVE. 



on the FEDERAL CITY 
,. .... 114 ,,., 

Testimony of David GrinneD on Bill 12-170 "Schedule of Height of 

Bulldings Amendment Act of 1997" 

October 13,1997 

My name is David Grinnell. and I am testifying for the Committee or 100 on the Federal · 

City. The BiD before you proposes to amend the Schedule of Height to pennit a building at 

14th and D Streets SW to rise thirty feet above what the building height act pennits. 

The first buDding height act was passed in 1894 and limited the beigbt of buildings. using a 

formula Unldng mailmum height to the width of the street and tbe nature of the street, 

whether residential or commerciaL The act was subsequently adjusted by Congress. to 

permit-such-things-as church spires,. and the general.formula_oftbe Wicltb of the street J!l~s 

lO feet was arrived at to regulate the ~;t~aximum height permitted for buildings. In 1910 

Congress directed the Commissioners to devise a height schedule for specific sites around 

federal buildings and between 1910 and 19U the Schedule of Heights was adopted by 

Congress identifying fifteen site$, among them the site in question; it reads 4'14. On 

Foll11unth Street SW, between D and WIller Streets, conftonting the BwUIII of Printing 1111d 

Engraving, no bllilding shllll be erected or altered so liS to be higher th1111 11/ioriz.ontlllline 80 

feet above the top_.!JL.the Cllrb at the solllheiiSt comer of Foln'14enth tmd D Struts, SJJ~ 

t1x«J!ting ventilldion tliUl e~DIIIor slrqfts, which shllll be sd blldcfrom thefronlllnd side lbtes 

of mch buik&gs lllistant:e eljulll to the hdchl of sllt:h ·shafts llbove the 111/iiiCDII roof." The 

purpose of these specific adjustments was aesthetic, because in all cases the allowable 

heights permitted is always lower than what the Height Act formula (width of street plus 

lO feet) would allow. The schedule addressed sites around the old Patent Office. the White 
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House, the Treasury Building, the Capitol buildings, and Union Station, among others. 

sites that were to permanently hol,ISe federal buildings wh1ch in many cases happened to be 

historic. 

This site is surrounded by buJJdings connected With the U.S. Treasury Department, 

including several federal buildings under Treasury for printing and engraving. All of these 

buildings in the immediate vicinity of 14 .. and D me under 80 feet in height. In fact the 

annex immediately across Fourteenth Street from the proposed site is only four stories 

high, and is under 65 feet Its neighbor to the north ac:roi5,4th Street, is six stories high. 

The purpose for the Act at this site is to keep the skyline low, particularly since the site is 

on a rise just two blocks above the Jeffenon Memorial. 

In the Metropolitan Square Case of 1981, the US attorney ruled that the City Council of 

the District of Columbia has no right to alter tbe Height Act whatsoever. To allow the 

Council this function would permit the dty, at tbe behest of any developer, to waive the 

height act on an ad hoc basis. 'Which is what the proposal would achieve~ a mockery of 

Congressional wil~ for this proposal turns the process upside down, giving the Mayor and 

City Council authority to increase the heights around federal buildings extra heigbt, 1-. 

direct contradiction to the purpose ofthe Schedule, which diminishes heights. This 

proposal would permitted a huge and needless addltional30 feet ln height at the Portals 

slte, with a setback from the building line oflO feet from the sidewalk. (None of the federal 

buildings are so setback.) Because the developer is able to build this project as a matter or 

right, attaining the same buildin~ bulk. the Council vote to oppose would deprive him of no 

usable interior space • 

The Council should also consider the benefits the developer had already received from 

government The Portals site, as an urban renewal site, was awarded to the developer 

through the Redevelopment Land Agency of the District. As you are aware, RLA sites are 

normally awarded at a considerably a lower purchase price than the market price. So an 

finandai advantage already exists on this site. The developer can build as matter of right 

and stnl make a good profit There is no economic ri!ason to permit a break In the Height 
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Limit Act. If any developer claims the height act, which was devised to protect the low 

profile of the tapltal city, does not suit him aesthetically, th~ Height looses all authority. 

I would like to remind you that the Committee of 100, with other civic groups in the city 

has successfully gone to the Hlll and revers"' City Coundl votes to break the Height Limit 

Law. In the case of the Kingdon Gould property across from the F.B.L Eleanor Holmes 

Norton firmly supported the citizens. This is not a time to exacerbate relations with Capitol 

Hill. Please vote to defeat this bill. 



Mrs. Dorothy Miller, Commissioner 
Advisory Neighborhood CommiSsion lA-05 

2440 Virginia Avenue, NW 
Washington, DC 20037 

RB: Schedule of Heights of Building Amendment Act of 1997, Bi/112-170 
Statement before DC Council, October 14, 2997 

Good afternoon, its me~ O'Council members for the fourth time in less than four 
weeks, Dorothy Miller, Advisory Neighborhood Commissioner for ANC-2A05 and the site in 
question borders my Single Member District.. Copy attached of NOTICE DC LAW 9-112, 
"Advisory Neighborhood Commissions Boundaries Act of 1992", description of S:MD 2A05 
boundaries. 

When Congress enacted the Heigllt Act in 1894 after the Carlo Hotel was built it was 
concerned about the safety ofthe District's citizens. Fu-e equipment could nOt reach the people 
on the upper floors. 

As the Distri~ began to develop Congress was concerned about the aesthetic appearance 
as wen as protection around Federal buildings in the Nation's Capitol. The Schedule of_Heights 
Act was devised in 1910 by the three DC Commissioners, at tbe request of and approved by 
congress, in an effort to protect and eDhance the areas around federal buildings. It consists of 15 
specific sites and the Portal site at 14 Street between Water and D Streets, SW, covered in this 
legislation, was one of them. (Copy attached of Appendix G, of the Schedule's list of the 15 
sites) The heights pennitted for eaCh site were carefully calibrated to each site, mullllf! tllways 
lower t1uUJ tlu! 110mud Building Height Act fOI7flllls of the with of the strf!l!t pillS 20 feet. The 
proposal covering the Portal site at 14 Street between Water andD Streets, SW, introduced by 
Jack Evans, council member for Ward 2, turns the process upside down, because it gives the 
Mayor and the City Council authority to increase the heights around these federal buildings, 
under the Treasury Department for printing and engraving. by a whopping 30 Feet!. 

The Bill 12-170, before the Coun,cil today, introduced by Council Member Jack Evans is 
in violation of federal law and rai~ the question, What are the real concerns of the City Council 
for the Nation's Capitol and its residents? The DC City Council has no authority to amend the 
Schedule of Heights for the District of Columbia as it applies to areas adjacent to federal 
bw1dings. The areas surrounding federal buildings are all lower than 80 feet. In fact the annex 
building immediately across 14th Street from the proposed site is only four stories high and is 
under 65 feet. 

The developer has already received financial benefits when the land, under the 
Redevelopment Land Agency (RLA), was considerec;l an urban renewal site and was sold far 
below market price. The developer can build as a matter of right and meet the FAR allowed and 
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should make more than a reasonable profit. I have learned from the District of Columbia and the 
architect when asked, stated tbat the developer is able to .build the project at the same density 
without breaking the· height limit schedule at all.. The city was complicit in breaking the height 
limit apparently from the very beginning, because the RLA sold the Jand to the developer ~ a 
considerably reduced price, and reviewed the plans several years ago when it disposed of the land 
and ended its allthority over the site. 

So, why would the City Coimcil want to violate a Federal law at a time when Congress 
has a low opinion of how the District conducts its bQ.siness and thereby antagonize Congress· 
further? Why would a successful developer, who could m.ake a profit Without the additional 30 
feet, want the Council to challenge Co~ by violating a Federal ~e? Then telling the 
Council that because it is not Federal land that there would be no review by The National Capitol 
Planning Collliilission. The Height Act is not about Federal land but what is built in the areas 
arounci the Nation's federal buildings. 

This type of "backroom" legislation does not improve the Distrust~s chance of taking 
control ofits affitirs again. Billl2-170, ScheduleofHeights ofBtiilding Amendment Act ofl997, 
should never have seen the light of day and should be denied. 

Attachment (2) 



COUNCIL OF tHE DISTRICT OF CQlUMa:l 

'NOTia 

D. C. LAW 9-~ 

"AGvlsary Neighborhood tommlsslons Boundarte' 
Act of 1992•-

Pursuant to Section 412 of the nistr1ct of Columbia Self-

Government and Governmental Reorganization Act, P •. L. 93-19-8, 

"the Act•, the Council of the District.of Columbia adopted Bill 

No. 9-335 on first and second readings, 'F'e""bruary 4, 199Z,, ani 

March 3, 1992, respectively. Following the signature of tbe 

Mayor on March 23, 1992, this legis-lation was assigned Act 

No • 9 -18 4 , pub 1 i s he d i n the Apr i1 3 • 1 9 9 2 , e d i t 1 on o f the :9.,& 

Register, (Vol. 39 page 2164) and transmitted to Congress on 

March 25, 1992 for a 30-day review, in accordance with Section 

602(c)(l) of the Act. 

The Council of the District of Columbia hereby gives notice 

that the 30-day Congressional Review Period has expired,.and 

therefore, ~ftes this enactment as D.C. law· 9-112, effective 

Hay 21, 19 92. 

Coun en 

Dates. Co_unted During the 30-day -Congressiona 1 Review Peri o-tt: 

March 25,26,27,30,31 

Ap~il 1,2,3,6,7,8,9,10,28,29,30 

May 1,4,5,6,7,8,11,12,13,14,15,18,19,20 



Enrolled Ori~tnaf 

,O.nrfpefan of SliD 2NJS iNJuncrarfa 

AD ol the foD.awt.Da stnets ln th• Northwest quadrant (unless 
othvwtse C.stpsatacl) : Besf,imiD.a at I ·66 ·aDd VlrliDJ& Awnwa, Southeast 
Oil V1rsfD1a AYeDue to P St:iwet; East Oil P St:Net ta 22Dcl St:rHt; South 
on 22D.cl StzoHt to VJ.rclnla Av•nue; Southeast oa. VIJ'IPDJ& Avenue to E 
Stzowt; EaR onE Stnet to 19th Str.et; North oa. 19th su-.et to a 1111e 
betw.a Mltelwll Hall (a G.arp W-..bblctan UD!VU'Sl~ nstdence ball at 
514 19th Strwet, N.W.) and Thurstan Hall (a Georp WublnKton 
Ualvwrsttv nstdellce b&U at 1900 P Str.et); West on the line between 
MltcheB Hall acl 'rhurstaa. · Hall ancl aloatr -the nar, lot liD.•• . of other lots 
faCIDI P St:net to 20th Street; North on 20th Stre.t to F Street; East 
on F StrHt to 11th Street; North on 17th Street to Peansylvanla Avenue; 
East on hDDSYlvanla Avenue to 15th Street; South OD 15th Stre•t to 
Mal"• Avenue; Southeast on Maine Avenue to the Ncu-thwest roadway of 
Route 1 South; South-t on the N~west raad.way of B.aute 1 Sauth to 
the Ceor .. Masoll Mt!lmo~ Bride•: Southwest oa. the Oeor1• Mason 
Memorial Brlda• to the District of Columbla-CommoDwealth of Vlrlin!A 
boundaey lble at U.. C HH•NDw.alth of Vlrlfnla shan at tJie Potomac 
lUver; Northwest em. the District ol Columbla·Comrnnnwaalth of VtrJihla 
boundazT Uzut at the Commonwealth of V1rglrlla share of the Potomac River 
to tho cxtonsloa of the Arlincton Memorial Bridge; East aa the extension 
of the ·AriiDI(tan Memorial Brtc!.re to the ArUngtoiL Memorial Brtdae; East 
on the ArUnatoa. Memorial Brldp to the Northeastern shoreline of the 
Potomac ·River; Southeast on the Northeastern shoreline of the Potar:nac 
RJve~ to the Wot.ra shoreUne of the Tidal Sasln; North an the Western 
shorw of the Tidal Bastn to Independence A venue; West an Independence 
Avenue to 23rd Street; North an Z3rd Street to the roadway around the 
Llneoln Memorial: Around tho road wRy around the Llncaln Memorial in a 
c:ounterclackwise dlreet.lon to 23rd. St-reet; North an 23rd Street to the E 
Street Expressway; Northwest on the E Street Expressway to [•66; North 
on t-SG to Vir~riniA Avenue. 

tJ 
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Block 
("JOl" • Block Number) 
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PCT Boundary 

ZIP Boundary 

lndtlpendt~nc• Av•:-
Edemal BounclofY Sh••l 

c Sl:-
htemol SlrHI or Seam•nt 

Unl111 olherwlle nalecf, 

all SMD and1 PCT boundarfee 

wll foiH "cenl"f••" of 

lttwlle, rttad•~•· or water. 

ZIP boundarl• moy ar 

m~ NOT IaDow "cente111n .. ". 

Miles 

0 0.2 0.4 
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13. On l.he south aide of C Street SE. betwea~ 
First artd South Capitol S&Rets SE.. and between 
South Capitol Slrftt and Delaware Avenue SW .. 
adjacent to the House Ol!ice Bulldinl and Almex, 
no buildinl mall be erected « altered 10 as to be 
hi&ber thaP. a horizontal Une 10 feet above the 
top of the curb at the 1011theut coiner of South 
Capitol and C Streets SE. Ventilation and · ele­
vator ahafts aball be set bade from the front aad 
Ude lines of the buildinc a distance equal to the 
heicht oi such shafLs above the adjace'nt roof. 

14. On Fourteenth S&lftt SW,. between D and 
Water Streets, confrontine Ute Bureau of Printinc 
and EncJ:avmc, no buUdiq shall be ueeted or 
altered so as to be hiper.-than a horiozntal line 

241 

10 fed above the top of the curb at the IIIUtbeasl 
corner of Fourteenth and D Streets .sw .. ezcep\· 
inc ftmflation and elevator s=ns. which lball be 
set back from the front and lia lines ar such 
buildincl a dis&an~ equal 1o the heilht or suda 
15hafLs above the adjacent not 

1$. On the aorth side of C Street, BE.. betwef:n 
F"~.nt and Second Street.s adjacent to tbe &enate 
Ol!ice BuUdine Annex. no ·bulldinc shall be enCt.ect 
or altered 10 as to be bieber lban a horizantal 
line TO feet above the top of the curb at lhe north­
nst com~ or Yarst and C Streets. NE. VenWa­
tion and elevator sMftl shall be set 1lack flam 
the side lines or the buUdiftC • dista~ ~~ 
to the hei&flt or auch ab4lts above the ~~ 
root · 

n-t-89) 
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The st.1·eets rwlllinc Eas~ and \'1esl, are dasii~natod lJy lctt<:rs of t:.J alphabet, and by the T.1>rd tlor·t.h or ~outh, ~ccordi",! :&:l t!ley 
: .·o ai t.uated North or South of the Caj:.itol, nhic:l 13 tho ,Jividintt point.; us, A ct.reet north, which is tho first street norli, .;f tl:c 
::-pitol . 

The streets runninc l~ort.h and :iouth 11rc desicnnLed numerically, aud lJy the r10rd East. or Ylcst, according to their positions with 
;':!:;flCCt to the Capit ol; as Firs\. st.&·eet east and First street. nest. 
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102- ---- --· 

STHEETS i l 2 .) 4 IJ s 6 6 9 10 11 lJ} 11J 15 16 1a 
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~:)'~ ~~t;·; 2S 26 28 1 12 1) l '( 19 2P ~l 22 27 . ( 
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cdc05/b 12-170 

Committee Print- DRAFT 10/15/98 
Committee of the Whole 
October 20, 1998 

DRAFT 

A BILL 

12-170 

IN 1HE C-OUNGll. OF Tim DlS:miCT OF COLUMBIA 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

To amend paragraph 14 of the Schedule of Heights ofBuil~gs Adjacent to Public Buildings to 14 
provide ~ore unifonnity in the heights and setbacks of buildings to be developed on a site 15 
bounded by 14th Street, S.W., D Street, S.W., 12th Street, S.W., and Maine Aven'lJ.~, 16 
·S.W., in Ward 2, within the overall parameters of the 1910 Height Act and the Zoning 17 
Regulations. 18 

BE IT ENACTED BY TilE COUNCIL OF THE DISTRICT OF COLUMBIA, That this 19 

act may be cited as the "Schedule of Heights of Buildings Amendment Act of 1998". 20 

Sec. 2. Paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public 21 

Buildings, as adopted by the Commissioners of the District of Columbia, in conformity with the 22 

Act of Congress of June 1, 1910, and the amendments ofDecember 30, 1910, and_May 20, 1912 23 

("191 0 Height Act"), and as issued by the Zoning Commission for the District of Columbia in 24 

Appendix G of the District of Columbia Zoning Regulations, effective May 12, 1958, is amended 25 

by adding the following sentence at the end of the paragraph: 26 

1 



"This restriction shall not apply to any structure that is set back from the 14th Street 1 

property line to a line that is continuous with the facade ofthe adjacent Bureau of Engraving and 2 

Printing annex building that is located along 14th Street, S.W., between C and D Streets, S.W. 3 

The height of a structure described in the preceding sentence shall be established in accordance 4 

with the requirements of the 1910 Height Act and the Zoning Regulations (10 DCMR)." 5 

Sec. 3. The Councjl adopts the fiscal impact statement in the coinmittee report on Bill 6 

12-170 as the fiscal impact statement required by section 602(c)(3) of the District of Columbia 7 

Home Rule Act, approved December 24, 1973 (87 Stat.813; D.C. Code§ l-233(c)(3)). 8 

Sec. 4. This acts~ take effect following approval by the Mayor (or in the event of veto 9 

by the Mayor, action by the Council to override the veto), approval by the Financial 10 

Responsibility and Management Assistance Authority as provided in section 203(a) of the 11 

District of Columbia Financial Responsibility and Management Assistance Act of 1995, 12 

approved April 17, 1995 (109 Stat.l16; D.C. Code§ 47-392.3(8.)), a 30-day period of 13 

Congressional review as provided in section 602(c)(l) ofthe·District of Columbia Home Rule 14 

Act, approved December 24, 1973 (87 Stat. 813; D.C. Code §l-233(c)(l)), and publication·in the 15 

District of Columbia Register. 16 

17 

2 



cdcOS/b 12-170 

Committee Print 
Committee of the Whole 
October 20, 1998 

A BILL 

12-170 

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 

I 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

To amend paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public Buildings to 14 
provide more uniformity in the heights and setbacks ofbu_ildings to be developed on a site 15 
bounded by 14th Street, S.W., D Street, S.W., 12th Street, S.W., and Maine Avenue, 16 
S.W., in Ward 2, within the overall parameters of the 1910 Height Act and the Zoning 17 
Regulations. 18 

BE IT ENACTED BY THE COUNCa OF THE DISTRiet OF COLUMBIA, That this 19 

act may be cited as the 11 Schedule of Heights of Buildings Amendment Act of 1998". 20 

Sec. 2. Paragraph 14 of the Sclledule of Heights of Buildings Adjacent to Public 21 

Buildings, as adopted by the Commissioners of the District of Columbia, in conformity with the 22 

Act of Congress of June 1, 1910, and the amendments of December 30, 1910, and May 20, 1912 23 

(" 1910 Height Act"), and as issued by the Zoning Commission for the District of Columbia in 24 

Appendix G of the District of Columbia Zoning Regulations, effective May 12, 1958, is amended 25 

by adding the following sentence at the end of the paragraph: 26 

1 



''This restriction shall not apply to any structure that is set back from the 14th Street 1 

property line to a line that is continuous with the facade of the adjacent Bureau of Engraving and 2 

Printing annex building that is located along 14th Street, S.W., between C and 0 Streets, S.W. 3 

The height of a structure described in the preceding sentence shall be established in accordance 4 

with the requirements of the 1910 Height Act and the Zoning Regulations (ll DCMR).". 5 

Sec. 3. The Council adopts the flScal impact statement in the committee report on Bill 6 

12-170 as the fiscal impact statement required by section 602(c)(3) of the District of Columbia 7 

Home Rule Act, approved December 24, 1973 (87 Stat.813; D.C. Code§ l-233(c)(3)). 8 

Sec. 4. This act shall take effect following approval by the Mayor (or in the event of veto 9 

by the Mayor, action by the Council to override the veto), approval by the Financial 10 

Responsibility and Management AssistaQ.ce Authority as provided in section 203(a) of the 1 ~ 

District of Columbia Financial Responsibility and Management Assistance Act of 1995, 12 

approved Aprill7, 1995 (109 Stat. 116; D.C. Code§ 47-392.3(a)), a 30-day period of 13 

Congressional review as provided in section 602(c)(l) of the District ofColw:nbia Home Rule 14 

Act, approved December 24, 1973 (87 Stat. 813; D.C. Code §l-233(c)(l)), and publication in the 15 

District of Columbia Register. 16 

17 

2 



TESTIMONY OF DURYEA C. SMITH 

.ON BEHALF OF THE 

DEPARTMENT OF HOUSXNG 

AND CO:MMUNITY DEVELOI'.MENT 

AT THE PUBLIC HEARING 

ON BILL 12-170 

"SCHEDULE OF HEIGHTS OF BUILDING 

AMENDMENT ACT OF 1997" 

- BEFORETBE 

COMMI'lTEE OF THE WHOLE 

COUNCIL OF THE DIST.lUCI' OF COLUMBIA 

TUESDAY, OCTOBER 14, 1.997 

COUNCIL CliAMBER, ONE JUDICIARY SQUARE 

ll:OONOON 

EXHIBITF 



GOOD AFI'ERNOON, CHAIRMAN CROPP AND 

:MEMBERS OF THE·COMMnTEE, I AM DURYEA C. 

SMITH, ACTING ADMJNISTRATOR, ADMlNISTRATION 

OF NEIGHBORHOOD PRESERVATION AND 

COMMERCIAL DEVEWPMENT lN THE DEPARTMENT 

OF HOUSING AND CO:MMUNITY DEVELOPMENT 

(DHCD). I AM HERE TODAY TO RECOMMEND 

COUNCIL APPROVAL OF THE "SCH EnULE OF 

BEIGBTS OF BUILDING AMEND:MENT ACT OF 1.997", 

(B~L 12-170) IN CONNECTION WITH THE 

DEVELOPMENT OF THE PORTAL SITE IN THE 

SOUTHWEST URBAN RENEWAL AREA. 

THE PORTAL SffE, AT THE END OF THE 14TH 

STREET BRIDGE AS YOU ENTER THE CITY, IS 

BOUNDED ON THE NORTH BY D STREET, ON THE 

SOU'fH BY MAINE A VENUE, ON THE EAST BY 121H 

STREET AND ON THE WFSI' BY 14TH STREET. S.W •• 

INWARDTWO. 1'HESffEWASDIAGONALLY 

DIVIDED INTO TWO PARCELS BY T8E CONRAIL 



-2-

RAILROAD TRACKS RUNNING IN THE BED OF THE 

OLD MARYLAND A VENUE. TO :MITIGATE THE 

IMPACT OF THE INDUSTRIAL NATURE OF THE 

RAJLROAD AND UNITE THE Sfi'E, THE DEVELOPER 

PUT THE RAILROAD IN A TUNNEL RUNNING 

THROUGH THE SI1'E OVER WHICH A NEW 

MAR¥In\ND AVENUE HAS BEEN CONSTR.UCI'ED. 

THE NEW MARYLAND A VENUE, AN ORIGINAL 

L'ENFANT DIAGONAL STREET REcONSTRUctED AT 

ITS ORIGINAL 160 FOOT WIDTH, WAS 

CONSTRUCI'ED AND WILL BE MAINTAINED BY THE 

DEVELOPER, BUT REMAINS IN PUBLIC OWNER.SHIP. 

THE BUILDINGS ON 1'HE NORTH AND SOUI'H 

PORTAL SITE BA VE BEEN DESIGNED TO PROVIDE 

BALANCED DEVELOPMENT ALONG MARYLAND 

A VENUE, FRAMING VIEWS TO THE CAPITOL AND 

THE TIDAL BASIN AND TO ENSURE UNIFIED HEIGHT 

ALONG THIS GRAND NEW A VENUE. 



AS CtlRRENTLY PLANNED 1'HE PORTAL SITE WILL 
- ' 

BE DEVELOPED AS-A MIXED USE 

OFFICEIRETAILIIIOTEL PROJECI' WfiH ABOUI' 

1,800,000 SQUARE Ji'EEI' OF OFFICE SPACE, 108,000 

SQUARE FEET OF RETAIL SPACE, AN 

APPROXIMATELY 500 ROOM LUXURY BOTEL, A 

TOTAL OF 48,000 SQUARE FEET FOR A PERFORM.ING 

ARTS THEATER AND COMMUNITY USE SPACE, AND 

3,500 PAllKING SPACES. THUS FAR, AN 

APPROXIMATELY 440,000 SQUARE FOOT OFFICE 

BUILDING HAS BEEN COMPLETED AND A 600,000 

SQUARE FOOT OFFICE BUILDING THAT WILL SERVE 

AS THE BEADQUARTERS OF THE FEDERAL 

CO:MMUNICATIONS COMMISSION IS NEARING 

COMPLETION AND WILL BEGIN OCCUPANCY EARLY 

NEXT YEAR. CONSTRUCTION OF THE HOTEL IS 

EXPECTED-TO COMMENCE IN 1998. 



THE SCB EDULE OF HEIGHTS WAS ADOPI'ED BY THE 

COMMISSIONERS OF THE D1Sl'RICI' OF COLUMBIA 

PURSUANT TO AN ACT OF CONGRESS 0UNE 1, 

1910). THE COUNCIL OF THE DISTRICI' OF 

COLUMBIA HAS THE SOLE AUIHORITY..TO AMEND 

THE SCHEDULE OF HEIGHTS UNDER SECTION 

5-405(F) OF THE D.C. CODE. 

PARAGRAPH 14 IN APPENDIX G (SCBF.ntJLE OF 

BEIGH18) OF THE DISTRICT OF COLUMBIA ZONING 

REGULATIONS PROVIDES TllAT: 

"14. ON FOURTEENTH STREET, S.W., BEtWEEN 

D AND WATER STREETS, CONFRONTING THE 

BUREAU OF ENGRA VlNG AND PRINTING, NO 

BUILDING SHALL BE ERECTED OR ALTERED SO 

AS TO BE ffiGBER THAN A HORIZONTAL LINE 80 



FEET ABOVE THE TOP OF THE CURB AT tHE 

SOUI'.HEAST CORNER OF FOURTEENTH AND D 

STREETS, S.W., EXCEPI'ING VENTILATION AND 

ELEVATOR SHAFrS WHlCH SHALL BE SET BACK 

FROM THE FRONT AND SIDE LINES OF SUCH 

BUILDINGS A DISTANCE JUJUAL TO THE HEIGHT 

OF SUCH SHAFI'S ABOVE THE ADJACENT ROOF." 

AT THE PRESENT TIME, THE SCHEDULE OF 

HEIGHTS (PARAGRAPH 14, APPENDIX G) LIMITS ANY 

BUILDING LOCATED ALONG 141B STREET ON THE 

NOR-m OOR-TAL.SlT&BEI'WEEN D AND WATER 

STBEEI'S, S.W. TO A HEIGHT OF 80 FEE:r ABOVE 

THE CURB MEASURED AT 1'HE SOUTHEAST CORNER 

OF 14TH AND D STREETS, S.W. THE ELEVATION AT 

THE TOP OF THE ctmB IS 24.92 F'EET WHICH 

WOULD ALLOW 1'HE HEIGHT OF A BUILDING, 

EXCLUSIVE OF PENTHOUSES, TO BE AT ELEVATION 

104.92 FEE1'. 



IN ORDER TO DEVELOP A UNIFIED HEIGHT 

TBROUGHOtrr 1BE PROJECT, BUILDINGS ON THE 

NORTH PORTAL SITE, AS WITH THE OTHER. PORTAL 

SIT'E BUILDINGS, WOULD BE :MEASURED FROM THE 

NEW MARYLAND AVENUE AT ELEVATION 46 F&E;r. 

ELEVATION 46 FEEl' MAINTAINS THE VISI'A 

BEI'WEEN THE CAPITOL AND THE JEF'lrERSON 

MEMORIAL AND MEEI'S THE CLEARANCE 

REQUIREMENTS OF THE RAILROAD AND THE 

SERVICE REQUIREMENTS OF THE GSA COAL 

SHAKER. UNDER THIS DESIGN, THE PORTION OF 

THE BURDING WHICH ABtrrS THE 14TH AND D 

STREETS CORNER WOULD BE 111.08 FEEl' ABOVE 

1'BE CURB (ELEVATION 136 FEET). 
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CURRENTLY, THE SCHEDULE OF HEIGHTS DOES NOT 

ALLOW FOR A CO~SIVE DEVELOPMENT 

WITH UNIFORM BUILDING HEIGHTS TBR.OUGHOur 

THE PORTAL SITE. DEVELOPMENT UNDER THE 

CURRENT SCB EllUL£ OF HEIGHTS WOULJ) BE AN 

AWKWARD AND UNBALANCED BUILDING SCHEME 

WITH THREE OF THE BUILDINGS ALONG NEW 

MARYlAND AVENUE WTrH A UNIFORM HEIGHT OF 90 

FEET AND THE FOURTH BUILDING AT A HEIGHT OF 

LF.SS THAN 60 FEEl' (58.92 AS :MEASURED FROM 

MARYLAND A VENUE). 

THE AMENDMENT TO THE SCHEDULE OF HEIGHTS 

IMPROVES THE RELATIONSHIP OF TBE NORm 

PORTAL SITE BUILDING ALONG 14TH STREET WITH 

SURROUNDING BUILDINGS AND FURTHER ENHANCES 



THIS ll\fPORTANT ENTRANCE INTO THE CITY. THE 

ROCHAMBEAU :MEM:ORIAL BRIDGE CONNECTS TO · 

14TH STREET NEAR THE D STREET INTERSECTlON. 

'tHE CURBENT 14TH STREET BUILDING LINE IS LESS 

THAN 10 FEET FROM THE CURB ALONG 14TH 

STREET. PLACING A BlJILDING D1RECI'LY ON THE 

14TH STREET PROPERTY LINE WOULD NEGATIVELY 

IMPACT THIS NARROW SIDEWALK AREA. A 

GENEROUS SIDEWALK AREA TO PROVIDE FOR 

ADEQUATE PEDES'IIUAN MOVEMENT Wl1'H ENOUGH 

SPACE FOR STREET TREES AND STREET 

FURNITURE IS AN IMPORTANT ELEMENT IN A MIXED 

USE DEVELOPMENT SUCH AS THE PORTALS .. TO 

ACHIEVE THIS, THE PROPOSED LEGISLATION 

BEFORE YOU PROVIDES THAT 'l'HE BUILDING IS TO 

BE SET BACK FROM 14TH STREET APPROXIMATELY 

20 FEET, TO A LINE THAT IS CONI'INUOUS Wli'B 

THE BUILDING FACADE OF THE BUREAU OF 



ENGRAVING AND PRINTING ANNEX ACROSS D 

STREET DIRECTLY NORTH OF THE PORTAL SITE. 

THIS RESULTS IN A CONSISTENT AND UNIFORM 

PLACEMENT OF THE BUILDING FACADES ALONG 

14m STREET WHICH GREATLYENHANCES THE 

SENSE OF ENTRANCE AT THIS GA'l'EWAY TO THE 

CITY. THIS MORE REGULAR PLACEMENT OF 

BUILDJNGS ALONG 14TB STREE;T ESTABLISHES 14TH 

STREET AS A SPECIAL STREET. 14m STREET IS 

110 FEET WIDE AND CAN ACCEPf A TALI,ER. 

BUILDING WlTI:lOUI' ANY SIGNIFICANT ADVERSE 

VISUAL JMPAcr. WE BELIEVE THAT 'IBE 

REQUESTED MODIFICATION IS CONSISTENT Wl'ffi 

THE SPIRIT OF THE SCHEDULE OF HEIGHTS, .SINCE 

rr PERMITS A DESIGN 'WHICH IS MORE CO:MPATIBLE 

WITH THE ADJACENT FEDERAL BUILDINGS. 
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ADHERENCE TO 1'BE CURRENT SCHEIIULE OF 

HEIGHTS WOULD RESULT IN A REDUcriON OF 

DISPOSITION PROCEEDS BECAUSE OF THE 

REDUcriON IN THE AMOUNT OF BUILDING 

DEVELOPMENT THAT WOULD BE PLACED ON 1'BE 

NORTH PORTAL SITE. A BUILDING UNDER 1:HE 

CURRENT SCHEDULE OF HEIGHTS WOULD BE FIVE 

Sl'ORIES RATHER THAN THE EIGHT STORIES AS 

PROPOSED. THIS WOULD AMOUNT TO A 

REDUCI'ION OF ABOUT 280,000 SQUARE FEET, 

APPROXIMATELY A 37% REDUCilON 1N BUILDABLE 

SPACE FOR THE BUILDING ALONG 14TH STREET. 

THIS REDUCTION IN SPACE WOULD RESULT IN 

FEWER PERMANENT JOBS- ABOUT 1400- AND A 

REDUCTION IN ~y REAL ESrATE TAX 

REVENUES TO THE CITY OF ABOUT $1,023,000 .. 
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THERE IS HISI'ORIC PRECEDENCE TO CHANGES IN 

THE SCHEDULE OF HEIGHTS IN THIS AREA AS 

PREVIOUS AMEND:MENTS ALLOWED TALLER 

BUILDINGS ALONG 14TH STREEI'. IN DECEMBER 

1911, THE COMMISSIONERS OF 'IRE DJSr.RICT OF 

COLUMBIA, ADDED THE FOLLOWING PROVISION TO 

THE SCHEDULE OF HEIGHTS WHICH PROVIDES IN 

PART THAT: 

"ON 14TH STREET, SOUTHWEST, BETWEEN B 

(lNDEPENllENCE A VENUE) AND n·STREETS, 

CONFRONTING 'I'HE BUREAU OF PRINTING AND 

ENGRAVING, NO BUILDING SHALL BE ERECTED 

OR ALTERED SO AS TO BE WGBER THAN .A 

HORIZONTAL LINE 80 FEET ABOVE THE TOP OF 

THE CURB AT THE SOUTIIEASI' CORNER. OF 

14TH AND B STREETS, SOUTHWEST ••• " 



THIS PROVISION WAS SUBSEQUENTLY MODIFIED IN 

1930 TO CHANGE THE AFFECf£1> AREA FROM 

"BETWEEN' B AND D STREET" TO "BE'I'WEEN D AND 

WATER STREETS." FOLLO~G THIS CHANGE, THE 

DEPARTMENT OF AGRICULTURE SOUTH BUILDING, 

BEI'WEEN INDEPENDENCE AVENUE AND C STREET, 

AND THE BUREAU OF ENGRAVING AND PRINTING 

ANNEX BUILDING, BETWEEN C AND D STREETS, 

WERE BUILT. BO'IH BUILDINGS ARE SET BACK THE 

SAME DISI'ANCE FROM 14TH STREET AND RAVE A 

UNIFORM BUILDING LINE ALONG THE STREET. THE 

HEIGHT OF THE B1:JREAIJ GF ENGRAVlNG AND 

PRINTING ANNEX IS ELEVATION 120.7 FEEl' WHICH 

EXCEEDS THE BUILDING HEIGHT OF ELEVATION 

104.92 FEET ALLOWED ON THE NORTH PORTAL SITE 

UNDER THE CURRENT SCHEDULE OF HEIGHTS. 



MODIFYING THE BUILDING HEIGHT RFSrRICTION 

ALONG 14TH STREET WOULD HELP CARRY OUT 

THIS IMPORTANT PROJECT AND ·PROVIDE 

SIGNIFICANr BENEFITS TO THE DISTRICI' AND ITS 

llESIDENTS. 'l'HE AMENJ>MENT TO THE SCHEIJtJLlt 

OF HEIGHTS· WOULD ALLOW FOR IMPROVED URBAN 

DESIGN OF THE PORTAL SITE DEVELoPMENT AND 

ENHANCE THIS GATEWAY ENTRANCE INTO THE 

CITY. 

THE OVERALL URBAN DESIGN SOLUTION FOR 'I'HE 

PORTAL SffE TBA~ INCLUDES '111E Blffi,DJNG 

HEIGHTS PERMlTTED BY THE AMENDMENT OF THE 

SCHEDULE OF HEIGHTS BAS BEEN REVIEWED AND 

FAVORABLY RECEIVED BY THE DEPARTMENT OF 

HOUSING AND COMMUNITY DEVELoPMENT'S 

ARCID'I'ECI'UllAL REVIEW PANEL AND THE U.S. 

COMMISSION ON FINE ARTS. 
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lN SUMMARY, THE PROPOSED CHANGE wnL 

RESULT IN A DESIGN WIDCJi IS SYMPA'fHE-uC AND 

COMPATIBLE WI1'H SURROUNDING FEDERAL 

BUILDINGS- THE INTENT OF THE ORIGINAL 

LEGISLATION. 

THANK YOU FOR THE OPPORTUNITY TO PRESENT 

THIS TESTIMONY. DHCD STAFF AND I WILL BE 

PLEASED TO ANSWER ANY QUESTIONS YOU MAY 

HAVE. 
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1 P-R-0-C-E-E-D-I-N-G-S 

2 6:37 p.m. 

3 MS. "MITTEN: Good evening, ladies and 

4 gentlemen. This is a public heari_ng of th.e Zoning 

5 Commission of the District of Columbia for Monday, 

6 March 17~, 2003. 

7 My name is Carol Mitten, and joining me 

8 this evening our Vice-Chairman Anthony Hood, and 

9 Commissioners Peter, May, John Parsons and James 

1 0 Hannaham. 

11 We have two cases this evening, and the 

12 rules of procedure are the same for each, so I won't 

13 repeat that part of the opening statement. The first 

14 case, this evening, is Zoning Commission Case No._02-

15 35. 

16 This is a request, by the Office of 

17 Planning, for a Text Amendment to Title XI of the 

18 District of Columbia Municipal Regulations, to change 

19 the definition of "building height" and to add a 

20 definition for "natu_ral grade" in XI DCMR Section 

21 199 .1. 

22 Notices of both of today' s hearings were 

23 pUblished in the DC Register on January 23m, 2003, and 

24 in the Washington Times on January 29th, 2003. This 

25 hearing will be conducted in accordance with the 
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1 to opposition. Mr. Grigg, Mr. Coliins, Ms. Hubbard? 

2 Mr. Grigg, why don't you go first? 

-3 Oh, Mr. Collins is going to speak, okay. 

4 MR. COLLINS: Good evening, Madame 

5 Chairperson and members of the Commission. My name is 

6 Chris Collins, with Holland and Knight, and seated to 

7 my right is Steven Grigg, who's president of the 

8 Republic Properties Corporation. 

9 We're here we're opposed -- Republic 

10 Properties Corpo_~ation :i,.s opposed to the original 

11 proposed language, as published in the DC Register for 

12 this case. 

13 However, we are here to support the 

14 revised language in the OP report, that would portal 

15 site from the coverage of this proposal. What I've 

16 just submitted to the Commission is a memo, that I've 

17 prepared for the Office of Planning, which they've 

18 already seen, which was submitted to them prior to the 

19 revisions that they put in thej.r report, g:i,.v:i,.ng a 

20 background history about the development of the portal 

21 site. 

22 The portal site is between 12th and 14th and 

23 is bisected by Maryland Avenue SW. The portal's 

24 project has been ongoing since 1986. M_aeyland Avenue 

25 was actually constructed as part of the portal's 

(202) 2344433 
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1 project, to provide access to the buildings in that 

2 development. 

3 There have been a series of apJ;>rovals, 

4 over time, for development of that site, all using 

5 Maryland Avenue as the point of measurement. There are 

6 two office buildings that have been constructed. 

7 The Mandarin Oriental Hotel is under 

8 construction, presently, all using Maryland Avenue as 

9 a point of measurement. The Fine Arts Commission has 

10 looked at the project, both the existing buildings and 

11 the buildings under construction, and those proposed 

12 for the north side of Maryland Avenue, all using 

13 Maryland Avenue as the point of measurement. 

14 The RLA has approved, obviously, the 

15 buildings on the soutb side of Maryland Avenue. The 

16 RLARC will have jurisdiction over design on the north 

17 side. The council has also, as part of an amendment to 

18 the schedule of heights back in the late 90's, 

19 recognized and you'll see in the documents we 

20 submitted, that the portal's project is to be 

21 developed using Maryland Avenue as the point of 

22 measurement. 

23 The thrust of the Office of Planning's 

24 amendment was really to take out issues whe~e you have 

25 a raised roadway that connects from maybe one side to 
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1 the other side, like ih the H Street issue, an,d to 

2 exempt those which just proyide an access to the site. 

3 And I had several discussions with Mr. 

4 McGettigan about that and the language about a viaduct 

5 or a briqg~ was spec::ifica1ly chosen so that it would 

6 recognize that the portal's. project was not intended 

7 to be swept into this amendment. 

8 And I think that the language on the 

9 bottom of page two of the report, which summarizes the 

10 recognition that the porta-l s:i.te was not intended to 

11 be part of this. 

12 And we. just wanted to give yo~, for the 

l3 +'ecord, the background information, in case you had 

14 any questions about that. One last point that Mr. 

15 Mcgettigan wrote, he sai4 other wording, referring to 

16 his amendment, other wording may be contemplated to 

.17 exempt this complex developtnent, but OP felt that the 

18 change to the use of bridge or viaduct would provide a 

19 simpler, cleaner solution that meets the intent of the 

20 amendment. 

21 It certai.nly is the cleanest and $implest. 

22 If you want to consider other types of things, .other 

23 ways to exempt the portal site, certainly the 1910 

24 Height Act makes exemptions .bY lot and square and 

25 addr~ss. 
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1 That's one way. Certainly the DD 

2 regulations have exemptions by ~quare and lot, so 

3 that's a thought. But, to keep it as simple as 

4 possible, I think that the proposal that was developed 

5 by OP in their report, that there's the recommended 

6 action that they put as Applicant in this case, is 

7 that which we would support. 

8 MS. MITTEN: Thank you, Mr. Collins. 

9 MR. COLLINS: Thank you. And we're here to 

10 answer any questions you may have. 

11 MS. MITTEN: Okay, we' 11 here from Mrs. 

12 Hubbard and then we' 11 ask qUestions. Mrs. Hubbard, 

13 can you turn on that mic for me please? 

14 MS. HUBBARD: As you know, I don't 

15 represent an organization tonight. But :t have, for 

16 many, many years, testified before this Commission and 

17 the VZA and taken an interest in everything to do with 

18 height of buildings in the District. 

19 I've testified in many, many zoning cases. 

20 Now, I t;:oo agree with some of the earlier witnesses, 

21 from the ANC' s and the Commission, that you need to 

22 take an overall look at the entire height program, and 

23 this particular thing, which is designed to solve a 

24 particular problem for a case that we should neve~ 

25 have. 
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 

NOTICE OF FINAL RULEMAKING 
and 

ORDER NO. 02-35 
Z.C. Case No. 02-35 

(Tex;t Amendment- 11 DCMR) 
(Definitions of Building Height and Natural Grade) 

October 20, 2003 

The Zoning Commission for the District of Columbia (the "Commission"), pursuant to its 
authority under § 1 of the Zoning Act of 1938, approved June 20, 

1
1938 (52 Stat. 797, as 

amended; D.C. Official Code§ 6-641.01), having held a public hearing as required by§ 3 of the 
Act (D.C. Official Code § 6-641.03), and having referred the proposed amendments to the 
National Capital Planning Commission for a 30-day period of review pursuant to 11 DCMR §§ 
3025.3 and 3028.1, hereby gives notice of the adoption of the following amendment to § 199 
(Definitions) of the Zoning Regulations, Title 11 DCMR, to clarify the measuring point for 
building height for buildings fronting a bridge or viaduct. The Commission took final action to 
adopt the amendments at a public meeting held on October 20,2003. · 

This fmal rulemaking is effective upoil publication in the D.C. Register. 

The Commission initi.ated this rule~p.g in response to recommendations of the P.C. Office of 
Planning ("OP''). OP's recommendation was to clarify and reaffirm that the intent of the Zoning 
Regulations was to measure the height of buildings from the ground, and not from an artificially 
created measuring point, in determining their allowable height. 

OP's recommendation was offered in light of an issue raised in the Station Place Plw;med Unit 
Development ("PUD''), Zoning Commission Case No. 01-09. The applicant in that case 
proposed that, when calculating the allowable building height for its project, the measuring point 
should be the adjacent H Street, N.E., overpass. It based this conclusion on the first paragraph of 
the current definition for "Building, height of'. That paragraph defmes height of building, in 
relevant part, as: ''the vertical distance measured from the level of the cutb opposite the middle 
of the front of the building to the highest point of the roof or parapet." 

Description of Text Amendment 

In its report dated August 8, 2003, OP proposed that the term "curb" be clarified by adding the 
following sentences to the above-referenced paragraph: "The term curb shall refer to a curb at 

441 4th St., N.W.,Suite 210-S, Washington, D.C. 20001 
Telephone: (202) 727-6311 E-Mail Address: zoning_info@dco:r..dc.gov Web Site: www.dcoz.dc.gov 
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grade. In the case of property fronting on a street that is elevated above grade, the height of the 
building shall be measured from the natural grade at the middle of the front of the building to the 
highest point of the roof or parapet." This langtiage was published in the Notice of Hear:ing for 
thi.s case. However, in a memorandum dated March 7, 2003, OP recorilmended substituting the 
language uon a bridge or viaduct" for the language ''on a street that it elevated above grade," in 
order to provide further clarity. This change was adopted1 by the Co:nunission in the Notice of 
Proposed Ruiemaking and remains in this final notice. 

li1 its Aug\lst report, OP also stated that if the Commission determined that the term "natural 
grade", as used above, needed clarifYing, it suggested defining "natural grade" as "the 
Wldisturbed level formed without human intervention or, where the undisturbed ground level 
~ot be detennined because of an existing building or structure, the undistUrbed existing 
grade." This language was includ~d in the hearing notic~ and proposed rulemaking and has not 
been changed in this notice. 

As recognized by OP in its report dated August 8, 2003, building heights are regulated by zoning 
controls for many reasons, including fue safety and urban design considerations. in the Lewis 
Report (A New Zoning Plan for the District of Columbia, Harold M. Lewis, November 9, 1956, 
the basis for the. current Zoning Regulations), building ~eight limitations were introduced into 

. . 

tbe Zoning Regqlations to further the Federal Interest in the control of building height, provide 
compatibility with residential developmellt, provide l:l4equate light and air, and to reduce traffic 
congestion through control ofbulk and density. 

Prior to this rulemaking, inconsistent interpretations of the building height measuring point have 
created ,matter-of-right developments that do not fit in the character of their zoning district. 
Therefore, OP concluded, the measurement of building height from a point that is artificially 
raised is neither an equitable interpretation nor one that protects the physical character of the 
District. 

Relationship to the Comprehensive Plan 

The proposed text amendment is not inconsistent with the objectives of the Comprehensive Plan. 
Specifically, § 1703.1(u) of 10 DCMR tecoinmends that buildings not be measured from the H 
Street Overpass. Other relevant objectjves_ can be found in the Urban Design Element of the 

· District Elements of the Comprehensive Plan. Subsection 707.2 recot;nrm:mds, among oUJ.e.r 
policies, that the District maintain and enhance the horizontal character of buildings' within the 
District to protect the skyline. Also, § 708 states that its objective is, ''to encourage 
qevelopinents which respond to . the horizontal skyline of the District so as to mafutain its 
low-scale image and contribute to the enhancement of the District's character." The amendment 
is also consistent with § 804.l(k) of the Historic Preservation Element of the Comprehensive 
Plan,. which seeks to protect and enhance the horizontal skyline to preserve the character of the 
District. AlloWing construction next to bridges and viaducts to exceed the height of other 

1 The word "on," however, was not included, as the Commission felt it was not necessary. 
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construction nearby would create anomalies in the skyline and would therefore 'be inconsistent 
with these policies. 

Public Hearing 

A Notice of Public Hearing containing the proposed amendment and setting a hearing date for 
March 17, 2003, was published in the D.C. Register on January 24, 2003, ·at 50 OCR 748. The 
Commission held a public hearing on the date advertised. 

Representatives from ANC 30, ANC 6C, The Committee of 100, the Wesley'Heights Historical 
Society, and the Forest Hills Citizens Association testified in support of the amendment. 

Whayne Quin, Esquire, of the -law firm of Holland and Knight, representing the Akridge 
Companies, testified in support of the amendment, but suggested that the defmition be reworded 
to measure from the greater of heights rather than the lesser of heights. Additionally, he 
~ggested that the definition of "natural grade" be modified to add "where, the undisturbed 
ground level can be ascertained, or the undisturbed existing grade" instead of "where the 
undisturbed ground level cannot be determined because of an existing building or structure, the 
undisturbed existing grade." 

Chris Collins, Esquire, also of the law firm of Holland and Knight, representing Republic 
Properties, testified in opposition of the originally advertised text, but in support of the change t 
from "street elevated above grade" to "bridge or viaduct." 

Harriet B. Hubbard, citizen, testified in opposition, because she felt the entire defmition should 
be looked at comprehensively. 

Proposed Rulernaking 

The Commission took proposed action pursuant to 11 l)CMR § 3027.2 at its regularly-scheduled 
monthly meeting on April 14, 2003, to approve ~e proposed amendments. A Notice of 
Proposed Ru1emaking was published in the D.C. Register on July 4, 2003, at 50 DCR 5336, for a 
30-day notice and comment period. 

The Commission received numerous comments regarding ·this I'ijleq~aki_ng, most of which 
expressed support for the propo~al. Many comments were also directed at issues involving 
building height that were not relevant to this rulemaking, but may be revisited by the 
Commi$_sion in the near future. 

The proposed rulemaking was referred to the National Capital Planning Coliliilission (NCPC) 
under the terms of § 492 of the District of Columbia Charter. NCPC, by report dated August 6, 
2003, found that the proposed text amendment Will neither adversely affect the federal interests 
nor be inconsistent with the Federal Elements of the Comprehensive Plan for the National 
Capital. 
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Also, the Office of the Corporation Counsel has determined that this rulemalqng meets its 
standards of legal sufficiency. 

Final Rulemaking 

Based on the above, the Coinmission fmds that the. proposed amendments to the Zoning 
Regulations are in the best interests of the District of Columbia, consistent with the purpose of 
the Zoning Regulations and Zoning Act, and not inconsistent with the Comprehensive Plan for 
the National Capital. 

The Commission therefore took final action to· adopt the rulemaking at its regularly scheduled. 
public meeting on October 20, 2003. No substantive changes have been made to the text of the 
proposed rulemaking. 

In consideration of the reasons set forth herein, the Zoning Commission hereby APPROVES the 
following amendments to Chapter 1 of the Zoning Reg\llations, Title 11 DCMR. 

Title 11, Zoning Regulations,§ 199, DEFINITIONS,§ 199.1 is amended at.s follows: 

1) The defmition "Building, height of' is amended by inserting the following text 
after the first sentence: · 

The term curb shall refer to a curb at grade. In the case of a property t/' 
fronting a bridge ot a viaduct, the height of the building shall be measured 
from the lower of the natural grade or the finished grade at the middle of 
the front of the building to the highest point of the roof or parapet. 

4) A new definition, ''natural grade," is added to read as follows: 

Natural grade- the undisturbed level formed without human intervention 
or, where the undisturbed ground level cannot be deterinined because of 
an existiilg building or structure, the undisturbed existing grade. 

Vote of the Zoning Commission taken at its public meeting on April14, 2003, to APPROVE the 
proposed rulemaking: 4-0-1 (Carol J. Mitten, John G. Parsons, Anthony J. Hood, and James H. 
Hannaham, to approve, Peter G. May abstaining by absentee ballot). 

This Final Ruletnaking and Order were ADOPTED by the Zoning Commission at its public 
meeting on October 20, 2003, by a vote of 4-0-l (.Anthony J. Hood, Carol J. Mitten, ~d Peter G. 
May to adopt; John G. Pa,rsons to adopt by absentee ballot; James H. Hat.nnaham, not present, pot 
voting). 
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In accordance with the provisions of 11 DCMR § 3028.9,.~ii order shall become effective upon 
publication in the D.C. Register; that is, on NOV - 7 ,ou~ . 

~.~ CAROLJ.~ 
Chairman 
Zoning Commission 
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