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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

and 
Z.C. ORDER NO. 06-23 

Z.C. Case No. 06-23 
(Text Amendments- 11 DCMR) 

(Eating Establishment Definitions) 
July 30, 2007 

The Zonmg Comnussion for the District of Columbia (the "CommiSSion"), pursuant to Its 
authonty under § 1 of the Zomng Act of 1938, approved June 20, 1938 (52 Stat 797, as 
amended, D C. Official Code § 6-641 01 ), havmg held a pubhc heanng and referred the 
proposed amendments to the National Capital Plannmg Cotnm1ssion (''NCPC") for a 30-day 
penod of review pursuant to§ 492 of the Distnct of Columbia Charter, hereby gtves notice of the 
adoption of amendments to Chapters 1, 6, 7, 8, 9, 13, 14, 17, 18, 19, and 31 ofthe Zonmg 
Regulations (Title 11 of the District of Columbia MuniCipal Regulations ("DCMR")) The 
amendments revise the defmttion of "restaurant," change the name of the "fast food restaurant" 
use to "fast food estabhshment," mclude cntena wtthm the defimtion of "fast food 
estabhshment" that can be readily determmed as bemg satisfied or not as part of the Zonmg 
Admtmstrator's review of bmldmg permit plans, and recogmze a new use, to be called a 
"prepared food shop." 

A Notice of Proposed Rulemakmg was pubhshed m the DC Regzster ("DCR") on June 22, 
2007, at 54 DCR 6093 for a 30-day notice and comment penod. 

The Comnussion took fmal action to adopt the amendments at a pubhc meeting held on July 30, 
2007 

This fmal rulemaking IS effective upon pubhcatlon m the D C Regzster 

Existmg Regulations 

Smce 1986, the Zonmg RegulatiOns have distmguished between restaurants and fast food 
restaurants by definmg "restaurant" and "restaurant, fast food" separately, and treatmg the fast 
food use more restnctively. Restaurants are allowed as a matter-of-nght mall C Dtstricts Fast 
food restaurants are prohibited m the C-1 Dtstnct, reqmre special exception approval m the C-2-
A District, and have additional requrrements for matter-of-nght approval m the C-2-B and C-2-C 
Districts 
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The current means of dtstmgmshmg fast food restaurants has largely become outdated The 
deftrutions dtstmguish "restaurants" from "restaurants, fast food" by means of calculations m the 
fast food deftrutton regardmg queumg area, pre-prepared food, and disposable tableware. The 
ever-evolvmg busmess model m the restaurant mdustry allows for mcreasing flexibthty in 
layout, servtce style, and food preparation. This has led to cases where estabhshments 
considered fast food restaurants by the Advtsory Netghborhood Commtsston ("ANC") were 
granted matter-of-nght approval m the C-2-A Dtstnct by the Department of Consumer and 
Regulatory Affatrs ("DCRA") because they dtd not fall wtthm the extsting defmttton of 
"restaurant, fast food " 

Description ofText Amendments 

The proposed amendments would revtse the defimtion of "restaurant," change the name of the 
"restaurant, fast food" use to "fast food estabhshment," mclude cntena wtthm the deftrution of 
"fast food establishment" that can be readily determmed as bemg satisfied or not as part of the 
Zomng Admmtstrator' s revtew of bmldmg permit plans, and recogntze a new use, called a 
''prepared food shop " 

Relationship to the Comprehensive Plan 

The amendments are not mconststent wtth the goals of the Dtstnct Elements of the 
Comprehensive Plan for the Nattonal Capttal and are consistent with§§ LU 2 3-A and LU 2 4 B 
whtch advocate changing the Zomng Regulations to better govern commercial uses and protect 
restdential neighborhoods The proposed changes further the goals of comprehensive plan by 
provtdmg clarity in land use designations and factlitatmg easter enforceabthty m the regulations 

Pubhc Hearmg and Proposed Actlon 

Thts rulem~g was mttiated by petition filed by ANC 6A dated May 12, 2006 that mcluded 
suggested text The CommtssiOn set down the case for public heanng at its meetmg of October 
16, 2006, and authonzed the Office ofPlanmng ("OP") and the Office ofthe Attorney General to 
revtse the text as needed to clanfy the mtent of the proposal A somewhat revtsed text was 
shared wtth representatives of the Petitioner, who agreed wtth most of the modifications 
proposed. The Commtsston held a pubhc hearmg on Apnl 19, 2007. At thts meetmg, several 
parttes suggested vanous changes to the text, mcludmg changes to the defmttlons of "fast food 
establishment" and "prepared food shop." The Commtsston requested OP to compile and 
address all of the wntten and oral comments pnor to proposed action In a report dated May 23, 
2007, OP addressed 13 separate comments on the advertised text and made several mmor 
changes to address them. These changes mclude removal of the tenn "cookmg," mcrease m the 
number of seats allowed m a matter-of-nght prepared food shop, and provtde flextbtlity m the 
spectal exceptiOn provisiOns for fast food establishments 
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The Comnusston took proposed action on June 11, 2007 to approve the text as amended m the 
Office of Plannmg supplemental report A Notice of Proposed Rulemakmg was published in the 
DC Regzster on June 22,2007, at 54 DCR 6093, for a 30-day notice and comment penod. 

No comments were received. 

The proposed rulemakmg was also referred to the NCPC pursuant to § 492 of the District of 
Columbta Charter NCPC, by report dated June 29, 2007, found that the proposed text 
amendments would not adversely affect the federal interests nor be mconststent wtth the Federal 
Elements of the Comprehensive Plan 

The Office of the Attorney General has determmed that thts rulemakmg meets tts standards of 
legal sufficiency 

Fmal Action 

The Commtsston took final actton to adopt the rulemakmg at tts regularly scheduled pubhc 
meetmg on July 30, 2007 The Commtsston supports the amendments proposed by OP to 
address pubhc comments on the advertised text 

The Commtsston fmds that the proposed amendments to the Zonmg Regulations are m the best 
mterests of the DIStnct of Columbta, consistent wtth the purpose of the Zonmg Regulations and 
Zonmg Act, and not mconststent wtth the Comprehensive Plan for the National Capttal 

In consideratiOn of the reasons set forth herem, the Zonmg"Commtsston hereby APPROVES the 
followmg amendments to the Zomng Regulations, Title 11 DCMR Added wording is m bold 
and underlmed, and deleted wordmg is shown m skilEethfeagh Iettenng, except for Part D, whtch 
is all new text and therefore not annotated 

1. Section 199, Deflmtions, § 199.1, ts amended as follows 

(a) Insert the followmg new defmttions m alphabetical order 

Fast food establishment - a place of business, other than a "prepared food 
shop." where food is prepared on the premises and sold to customers for 
consumption and at least one of the following conditions apply: 

(a) The premises include a drive-through; 

(b) Customers pay for the food before it is consumed. One characteristic 
that would satisfy this element would be building permit plans that 
depict a service counter without seating unless the applicant certifies 
that the intended principal use is for a restaurant or grocery and that 
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the counter is part of a cam out service that is clearly subordinate to 
that principal use; or 

(c) _Food is served on/in anything other than non-disposable tableware. 
Characteristics that would satisfy this element include, but are not 
limited to: the building permit plans do not depict a dishwasher or do 
depict trash receptacles in public areas. 

A proposed or existing establishment meeting this definition shall not be 
deemed to constitute any other use permitted under the authority of these 
regulations, except that a restaurant. grocery store, movie theater, or other 
use providing carryout service that is clearly subordinate to its principal use 
shall not be deemed a fast-food establishment. 

Prepared food - food that is assembled, but not heated by means other than 
microwa\'e or toaster, on the premises of a prepared food shop. 

Prepared food shop - a place of business that offers seating or carry out 
service, or both, and which is principally devoted to the sale of prepared 
food, non-alcoholic beverages, or cold refreshments. This term includes an 
establishment known as a sandwich shop. coffee shop, or an ice cream parlor. 

(b) Delete the defimtlon "Restaurant, fast food " 

(c) Amend the defimt10ns of "Dnve-through", "Food delivery servtce," and 
"Restaurant" to read as follows 

Drive-through - a system destgned to permtt customers of a restal:H'ant, fast food 
establishment rest&~. bank, dry cleanmg or other establishment to obtam 
goods or servtces by dnvmg through the property and conductmg the transaction 
whtle the customer rematns wtthm a motor vehicle The system has two (2) maJor 
parts a vehtcular queumg lane or lanes, and one (1) or more servtce locattons 
where customers place orders or recetve servtces or both No part of tlus 
defmttlon shall be construed to apply to a gasolme servtce statlon 

Food delivery service - a restaurant, aeheatessea prepared food shop, or fast 
food establishment, resmwam m wluch the principal use is production aehz;ecy 
of prepared food for delivery ey meter Yeluele to CUStomers located off the 
busmess premtses Seatmg and tables for customers may or may not be provtded 
for on-premtses consumption, but if present are clearly subordinate to the 
pnnctpal use of preparmg food for dehvery aelP;enag ~rep&Fea ieee to off-stte 
customers Any estabhshment that denves more than seventy-five percent (75%) 
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of tts sales from delivery orders will be considered a food delivery service m all 
cases This definition does not mclude catermg establishments. 

Restaurant - a place of busmess that does not meet the defmition of a "fast 
food establishment" or "prepared food shop," where food, drinks or 
refreshments are prepared on the premises and sold to customers pnmanly for 
consumption on the premiSes. TIHs tefftl shall meklee l:n:H aot he hm1tee to an 
estahhshmeat kBowii as a eafe, H:meh eol:IB:te£, eafetena, Of othe£ SIHUla£ has1aess, 
hat shall aot mell:itie a1 fast feoe £estaaf8B:t hi a £estal:lf8Dt, a Any facilities for 
carryout shall be clearly subordmate to the prmcipal use of providmg prepared 
foods for consumption on the premises 

2 Section 601, Uses as a Matter of Right (CR), § 601 1(I), Is amended to read as follows. 

(I) Pnvate club, restaurant, prepared food shop, fast food restal:lmBt: establishment, 
or food delivery service, provided a fast food £estal:if8B:t establishment; or food 
delivery service, shall not mclude a dnve-through, 

3 Chapter 7, COMMERCIAL DISTRICTS, Is amended as follows 

(a) Section 701, Uses as a Matter ofRight (C-1), IS amended as follows 

(I) By amendmg § 701 4 (q) to read as follows 

(q) Restaurant, but not mcludmg a fast food £estal:ll'Elftt-establishment, 
a ci£1Ye m £estal:H'8Bt, or a food delivery service 

(n) By Addmg a new § 701 4 (aa) to read as follows 

(aa) Prepared_ food sh_4)p. with no more than 18 seats for patrons 
and no drive-through. 

(b) Section 704, Special Exceptions General (C-1 ), § 704 1, Is amended to read as 
follows 

704 1 The followmg uses as specified m §§ 706 through +H 712 shall be 
permitted as special exceptions m a C-1 Distnct If approved by the Board 
of Zonmg Adjustment under § 3104 
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(c) By addmg a new§ 712 to read as follows 

712 PREPARED FOOD SHOP 

712.1 A Prepared Food Shop with more than eighteen seats for patrons 
shall be permitted in a C-1 District as a special exception if approved 
by the Board of ZOning Adjustment under§ 3104 provided that no 
drive-through shall be permitted. 

(d) Section 721, Uses as a Matter ofRtght (C-2), ts amended as follows. 

(1) Subsection 721 3 (s) 1s amended by stnkmg the phrase "fast food 
restaurant" and msertmg the phrase "fast food establtshment" m 1ts place 

(n) By addmg a new § 721 3 (t) to read as follows 

(t) Prepared food shop. except that in a C-2-A District, a prepared 
food shop with greater than_ twelve seats for patrons shall be 
only be permitted by special exception pursuant to 11 DCMR 
712. 

(e) Sect1on 733, Fast Food Restaurants m C-2-A D1stncts IS amended as follows. 

(1) By stnkmg the phrase "fast food restaurant" wherever 1t appears and 
msertmg the phrase "fast food establtshment" m 1ts place 

(n) By addmg a new§ 733 12 to read as follows 

733.12 An applicant for special exception under this section may 
request the Board to modify the conditions enumerated in §§ 
733.2 through 733.4; provided that the general purposes and 
intent of this section are complied with. 

(f) Sections 741 3 (c) and 743 4 are amended by stnkmg the phrase "fast food 
restaurant" wherever 1t appears and msertmg the phrase "fast food establishment" 
m 1ts place 

(g) Subsections 742.4, 752 4, and 761 6 are amended by stnkmg the phrase "fast food 
restaurant, delicatessen, or carryout" and msertmg the phrase "fast food 
establishment" m 1ts place 
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4 Chapter 8, INDUSTRIAL DISTRICTS,§§ 801 10 and 821.5 are amended by stnkmg the 
phrase "fast food restaurant, delicatessen, or carryout" and msertmg the phrase "fast food 
establishment" m Its place 

5 Chapter 9, WATERFRONT DISTRICTS, Section 901, Uses as a Matter ofRight (W), § 
901 1 (J), IS amended to read as follows 

(J) Pnvate club, restaurant, fast food restaHFaftt establishment, Prepared food shop, 
or food delivery service, provided that a fast food restaw'aftt establishment, or 
food dehvery service shall not mclude a dnve-through, 

6. "Chapter 13, NEIGHBORHOOD COMMERCIAL OVERLAY DISTRICT Is amended as 
follows· 

(a) Section 1302 Designated and Restncted Uses, § 1302 5, IS amended to read as 
follows 

1302 5 Restaurants, fast food restal::l:faftts establishments, eeheatesseas, S&l'fY 
oats, ana smular eatmg or elnBlaag estaehshmeBts and prepared food 
shops shall be subject to the followmg btmtattons 

(b) Section 1307, Woodley Park Neighborhood Commerctal Overlay Dtstnct, § 
1307.5, ts amended to read as follows 

1307 5 No hotel, mn, or fast food restawa:B:t establishment shall be permitted m 
the WP Overlay Distnct. 

(c) Section 1309, Etght Street Southeast Netghborhood Commercial Overlay Distnct, 
§ 1309.4, IS amended to read as follows 

1309.4 For purposes of § 1302 5, c restaurants, fast food restat:lf8:Bfs 
establishments, eeheateSSeBS, earry 0\ltS, BB8 SUBtler eatmg or ennkmg 
estaehshmems and prepared food shops, shall be subject to the 
followmg hmttations these uses shall occupy no more than fifty percent 
(50%) of the lmear street frontage withm the ES Overlay District, as 
measured along the lots that face designated roadways m the ES Overlay 
District of which up to half(l/2) of the fifty percent (50%) of the lmear 
street frontage shall only be occupied by fast food 
restallf8D:tsestablishments. 
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(d) Sect10n 1320, H Street Northeast Netghborhood Commercial Overlay Distnct 
(HS) § 1320 4(c), IS amended to read as follows 

(c) Fast food resta1:l:FB:ftt establishiQ.ent or food dehvery service provided 

7 Chapter 14, REED-COOKE OVERLAY DISTRICT, Section 1401, Use Provtstons, § 
1401.1 (c) IS amended to read as follows 

(c) Restaurant or fast food restal::lf8:Bt establishment, 

8. Chapter 17, DOWNTOWN DEVELOPMENT OVERLAY DISTRICT, Is amended as 
follows· 

(a) Subsection 1703 3(b) is amended to read as follows 

1703 3 Each new or altered butldmg that faces or abuts a pubhc street shall 
devote all of the ground floor leasable space to the retatl and service uses 
hsted m § 1710 or the arts and arts-related uses hsted m § 1711, 
provided 

(b) Not more than twenty percent (20%) of the requtred gross floor 
area on the ground floor shall be occupted by banks, loan offices, 
other financtal mstttuttons, travel agencies, or other transportation 
ticket offices, aeheatesseftS prepared food shops, fast food 
restaUfaftts establishments, prmting or fast copy servtces, 
newsstands, dry cleaners, or any combmatton thereof, 

(b) Subsections 1710 1 (v) and 1732 2 (ee), are amended by stnkmg the phrase "fast 
food restaurant" where tt appears and msertmg the phrase "fast food 
establishment" m tts place 

9 Chapter 18, SOUTHEAST FEDERAL CENTER OVERLAY DISTRICT, Section 1807.2 
Preferred Uses, § 1807 2 (fff), IS amended as follows 

(fff) Restaurant, ftet mekiaiftg artYe Hi er fast feea, 

10 Chapter 19, UPTOWN ARTS-MIXED USE (ARTS) OVERLAY DISTRICT, §1907 1 
( o) IS repealed 
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11 CHAPTER 31, BOARD OF ZONING ADWSTMENT RULES OF PRACTICE AND 
PROCEDURE, § 3104, Special Exceptions, IS amended by addmg the followmg to the 
hst of spectal exceptions set forth m the table m § 3104 1 

TYPE OF SPECIAL ZONE DISTRICT SECTIONS IN WHICH 
EXCEPTION THE CONDITIONS ARE 

SPECIFIED 

Prepared food shop wtth C-1, C-2-A 712 
greater than eighteen seats 
for patrons 

Vote of the Zoning Conumsswn taken at Its pubhc meetmg on June 11,2007, to APPROVE the 
proposed rulem.akmg. 4-0-1 (Anthony J Hood, John G Parsons, Michael G Turnbull, and 
Gregory N Jeffenes m favor, Carol J Mttten, havmg not participated, not votmg) 

This Order was ADOPTED by the Zonmg Comm.tssion at Its pubbc meetmg on July 30, 2007, 
by a vote of 4-0-1 (Anthony J Hood, Gregory N. Jeffenes, John'' G. Parsons, and Mtchael G. 
Turnbull to adopt, Carol J Mitten, havmg not participated, not votmg). 

In accordance with the provisions of 11 DCMR § 3028.9, thts Order shall become effective upon 
pubhcatton m the D C Regzster, that IS, on SEP 2 8 2007 

~FAIA 
Director 
Office of Zoning 
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