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Bill Crews ( ) 

Zoning Adm1mstrator for the D1stnct of Columbia ...., -f 1 
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Department of Consumer and Regulatory Affa1rs (_) 

~ -z: 
z 941 North Cap1tol Street, N E , Su1te 2000 ~\)~ 

.t= G.> 
Washington, D C 20002 "' 
Re Bwld1ng Perm1t Application for Public Charter School at 138 12th Street, N E 

(Tracking Number 3758-A-6) 

Dear Mr Crews 

I wnte With regard to the bu1ldtng permtt application filed on February 9, 2006, on behalf 
of Apple Tree Institute for Education Innovation On March 6, Apple Tree rece1ved notice 
that the "Northeast Ne1ghbors for Responsible Growth, Inc" had named Apple Tree as a 
defendant 1n a lawswt that seeks to prevent you and others 1n the Dtstnct of Columbia 
government from following the usual procedures 1n processtng Apple Tree's application 
The papers they filed w1th the D C Supenor Court Included cop1es of e-ma1l 
correspondence 1n wh1ch you expressed the vtew that Apple Tree's pending appllcatton 
would need to comply w1th the text adopted pursuant to an emergency rulemaktng by the 
Zomng Commtss1on at 1ts meeting on February 13, 2006. 

Before the February 13 meettng of the Zomng Comm1ss1on, Apple Tree expressed some 
of 1ts grave concerns about the process by whtch the Comm1ss1on adopted the 
emergency text amendment, and the course of the meettng 1tself d1d not allay those 
concerns Nevertheless, I wnte to note that Apple Tree's pending application meets all 
applicable zon1ng requirements-even assum1ng for the sake of argument that the 
emergency text amendment 1s 1n effect and applies to your evaluation of Apple Tree's 
appllcat1on 

The emergency amendment makes clear that charter schools are "public schools" for 
purposes of the Zoning Regulations, JUSt as Apple Tree's counsel, Mark A Perry of 
G1bson, Dunn & Crutcher LLP, explained 1n a letter to you on November 21, 2005 

Some of the res1dent1al he1ght, area, and densrty regulations would not be affected by 
the emergency rulemak1ng Thus, no change would be made to §§ 402, 404, 405, and 
406, each of which 1s satisfied by Apple Tree's application Under§ 402 4, the max1mum 
floor area ratto would rema1n 1 8, well above Apple Tree's actual floor area rat1o of 1 53 
Under§ 404 1, a rear yard must be at least 20 feet deep, and Apple Tree's would be 47 
feet deep. Under §§ 405 1 and 405 2, no s1de yard 1s or would be requ1red, and 
Apple Tree's development would have none Sect1on 406 1s Inapplicable because there 
would be no open or closed court 
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Other parts of Chapter 4 would be altered by the emergency text, but not to such a 
degree that Apple Tree's proposed development would be non-compliant Thus, under 
§ 400 11, the permiSSible height for a public school1n an R-4 d1stnct would be reduced 
from 90 feet to 60 feet-still much taller than Apple Tree's bu1ld1ng, wh1ch would be only 
33 feet high S1m1larly, under§ 403 1, the max1mum lot occupancy for a public school1n 
an R-4 zone would be 70 percent, Significantly more than the 60 4 percent that 
Apple Tree's bu1ld1ng would occupy (1nclud1ng 58 8 percent for the building and an 
add1t1onal 1 6 percent for a deck that would be less than 20 feet h1gh and therefore meet 
the cond1t1ons of § 403 1) 

The emergency text amendment would dramatically 1ncrease the m1n1mum-lot-area and 
the m1n1mum-lot-w1dth requirements for public schools 1n R-4 d1stncts Under the 
amended vers1on, the m1n1mum lot area would JUmp from 4,000 square feet to 9,000 
square feet, and the m1n1mum lot Width would tnple by go1ng from 40 feet to 120 feet 
Although Apple Tree's lot 1s 4,230 square feet 1n area and 36 feet Wide, and would thus 
appear not to sat1sfy those requirements, it is exempted from them by the operation 
of§ 401.1 That long-standing prov1s1on reads in relevant part 

[l]n the case of a bu1ld1ng located, on May 12, 1958, on a lot With a lot 
area or width of lot, or both, less than that prescnbed 1n § 401 3 for the 
d1stnct 1n wh1ch 1t IS located, the building may not be enlarged or replaced 
by a new bu1ld1ng unless 1t complies With all other prov1s1ons of th1s t1tle 

11 DCMR § 401 1 (2005) (emphases added) The emergency rulemak1ng d1d not 
purport to alter§ 401 1 As the Board of Zon1ng Adjustment explained 1n one of 1ts 2002 
dec1s1ons, that prov1s1on "means that a replacement for a pre-1958 bu1ld1ng on a 
nonconforming lot 1s permitted so long as 1t meets all zon1ng requirements 'other' than lot 
w1dth " Appeal No 16830 of AdVIsory Neighborhood Comm1ss1on 2A and Richard J 
Pnce, at 5 (BZA Mar 5, 2002) (Although lot area was not relevant 1n that case, § 401 1 
also creates a parallel exception from the m1n1mum-lot-area requirement ) As 
Apple Tree's bulld1ng permit application noted, the bu1ld1ng on Apple Tree's lot ex1sted as 
of May 12, 1958 Accordingly, Apple Tree's development need not satisfy§ 401.3 
unless 1t cannot meet some other zon1ng requirement 

The only other requirements that Apple Tree could be alleged to fall are those 1n Chapter 
21 govem1ng park1ng There aga1n, however, a pre-ex1stmg exemption would, even 
under the emergency rulemakJng, cont1nue to apply to Apple Tree's proposed 
development Under the standard formula for elementary schools, Apple Tree's 15 staff 
members would necessitate 10 park1ng spaces, wh1le there 1s room for only 3 spaces 
on-s1te (though, as the application made clear, Apple Tree has also secured a long-term 
lease 1n a nearby park1ng lot for a m1n1mum of 10 parking spaces) Nevertheless, that 
requirement IS made Inapplicable by the exemption 1n § 2100 5, wh1ch reads as follows 

No additional parking spaces shall be required for a histone landmark 
or a bu1ld1ng or structure located 1n a h1stonc d1stnct that 1s certified by the 
State H1stonc Preservation Officer as contnbutlng to the character of that 
histone d1stnct 

11 DCMR § 2100 5 (emphasiS added) As AppleTree's application noted, 1ts bu1ld1ng 
has been certified by the D C H1stonc Preservation Office as a contnbutlng element 1n 
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the Cap1tol Hill H1stonc D1stnct Accordingly, Apple Tree would not even need to prov1de 
for both the 3 on-s1te and the 1 0 nearby park1ng spaces that 1t proposes 

In hght of the forego1ng, I trust that you Will process Apple Tree's apphcabon expeditiously 
and recogmze that-even assum1ng the emergency rulemak1ng has taken effect and 
apphes-AppleTree needs no spec1al exception or vanance to meet all applicable 
requirements of the Zomng Regulations 

Please do not hesitate to call me 1f you would hke to d1scuss any of these 1ssues further 
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Cc Zomng Comm1ss1on Members 

Andrew J Sa1ndon, Esq 
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