
CapiTal Pol1cies Inc t-21212-8192808 

December 5, 2005 

The Hon. carol J. Mitten, 
Chair, DC Zomng Commission, 
441 41h Street, NW, Suite 210 
Washington, DC 20001 

Re: ZC No. 05-21 Dog Boarding Text Amendment 

Dear Chairwoman Mitten, 

1211215/1215 ~ 8P P.f2102 

At the Zoning Commission's November 3 hearing on dog boarding, the Commission requested 
specific suggestions regarding how the proposed section 735 2 could be strengthened. Please find 
attached the suggestions of our group, wh1ch are wntten 1n the form of draft text amendments and 
d1scussed below. Per the discussion at the heanng the attached drafting suggestions also aim at 
creabng pi'OVJSIOns that would: (1) be easily enforceable by DCRA. and, (2) avoid creating a 
loophole that would allow dog grooming establishments to operate effectively as if they were dog 
boarding facilities but without regulation. 

1. 

• 

Boarding (§§ 735 and 736) 

The Comm1ssion asked for suggestions regarding how the proposed sedion 735.2 ("The Dog 
Boarding Use shall be located and deSigned to create no objectionable concrmon to adjacent 
properttes tesulting from animal noise, odor or waste'' could be strengthened. In order to g1ve 
more specificity to this general statement, we propose splitting this provision into two new 
provisions, as attached: § 735.3 which makes a general statement but basically focuses on 
no1se, and § 735 4 wh1ch focuses on waste and odor. 

,. 
• The attached § 735.3 proposes that dog board1ng shall take place "enbrely w1th1n an enclosed 

and soundproof building in such a way so as to produce no obJectionable noise or odor to 
nearby properties" Numerous other jurisdictions also require dog boarding to take place within 
an enclosed and soundproof structure.1 The requirement for an enclosed and soundproof 
structure seems to us to be a basic common sense means of address1ng the no1se issue. 
Naturally an applicant would provide the Board of Zomng AdJustment (BZA) with deta1ls of how 

II 
he or she intended to soundproof the building and the BZA would decide whether the proposed 
plan was adequate or whether to require modifications to it. Nonetheless, specifying within the 
regutattons that the use must take place within an enclosed and soundproof bulld.ng would J I. provtde clear guidance to both applicants and the BZA 

~ ,. 
..... 

The attached § 735.3 also proposes "the w1ndows and doors of the premises shall be kept 
closed"'. We believe that add1ng thiS speCifiC language to the regulations would be highly 
desirable. Open Windows and doors have specifically led to noise (and odor) problems rn DC 
Stating in the regulations that w1ndows and doors shall be kept closed sends clear guidance to 
facility operators and the BZA. It should also make enforcement of this issue straightforward 
and help to avo1d the problems that have arisen in the past 

1 Junscllctlons that requ1re dog boardmg to take place within an en dosed and/or soundproof structure 
include. Ann Arbor, Michigan; New York Crty: Or1ando, Florida; San Jose, California; Tacoma, WashJngton; 
and Winchester. Kentucky. 
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The attached § 735.3 also proposes "no animal shaJJ be permitted to be 1n an external yard of 
the premises " While we suggest locatt_ng the prohibition on external yards (the previous 
section 735 4: 11extemal yards or other such facilities for the keeping of animals shall not be 
permlttecr) in § 736 ("External Yards"), we believe that retaining the more specific statement 
within § 735 that "no animal shall be permitted to be in the exterior yard" of a boarding faethty 
would be extremely helpful. As a matter of phys1cal reality the premtses at which a boarding 
facility operates may in some cases Include an external yard While the proposed § 736 on 
extemal yards 1s absolutely necessary in order to address the 1ssue of the non-use of external 
yards an general, we believe that adding the statement to the proposed § 735.3 that ''no animal 
shall be permitted to be In an external yard of the premises" both: (1) sends a clear signal to 
facility operators and the BZA that- even if a yard eXIsts - the Intention Is that no animal shall 
be penrutted to be there because of the noise impact: and, (2) perhaps most unportantly, 
establishes a rule that 1s easily enforceable by DCRA's zoning tnspectors- no animals may be 
in an exterior yard of a boardmg facility, period. 

• To be more specific about waste and odor control,2 the attached§ 735.4 proposes that 
boarding facilities ''shall place all an1ma1 waste in closed waste dtsposal containers and shall 
utilize a qualified waste disposal company to collect and dispose of all animal waste at least 
weekly" We behave that these are minimum common sense requirements to mitigate adverse 
impacts associated w1th waste. Stating these basic requirements tn the regulations would 
provide clear guidance for operators and the BZA regarding waste expectations and would 
again establish a rule that ts easily enforceable by DCRA. The attached § 735.4 also proposes 
00dor shall be controlled by means of an a1r filtration system . . . or an equivalently effective odor 
control system". We believe that It would be useful for the regulations to establish that an odor 
control system Is required so as to send a clear signal to facJiity operators, the BZA and DCRA 
regarding e.xpeetations. 

• We believe that the specifiC proVIsions dascussed above regarding notse, odor and waste 
should establish a set of minimum requirements upon whiCh the BZA should be abfe to tmpose 
additional requirements 1n 1ndrvtdual cases as it sees fit In order that the BZA's authority to 
impose add1t1onal requirements be clear, we believe that the regulations should make explicit 
reference to it. as they do in the case of other special exception uses In the commei'Cial zones 
(e.g. §§ 706.5, 709.6, 727.5, and 729.5, dealing with gasoline stations, bowling alleys, 
motorcycle sales and repair, and laundry and dry cleaning establishments). TherefOre the 
attached draft proposes addtng a new§ 735.5 explicitly stat1ng the BZA's authonty to 1mpose 
add"monal requirements on dog boarding facilities regarchng notse, waste, odor and other 
tssues as It deems necessary to protect adjacent or nearby property We suggest that the 
BZA's authonty should also extend to the ability to •mpose conditions on the species, breeds 
and/or numbers of ~nimal~ permitted in animal boarding faalities. 3 

• The attached draft proposes moVIng the proh1b1t1on on boarding faCilities abutting residence 
zones (the previous § 735.3) to become § 735.2. A requirement that these facilities not abut 
residence zones effectively provides for a setback of about 20 feet (or, e g., whatever the 
minimum existmg lot size is in the commei'Cial zones). We regard this "no abutting" proVIston as 

:l The foflowmg junsdictlons make reference to odor control and/or waste management for boordmg 
facUlties. Ann Artlor. Mlchagan: Mtnneapolis, Minnesota; and Or1ando, Florida 
' The County of Baltimore, Maryland also provides for additional condHions or restnct1ons to be Imposed on 
boarding kennels as part of rts special exception process. mcluding restrictions or conditions on the number 
and/or breeds of dogs 
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an absolute mtnimum stnce most other jurisdictions provide for significantly larger setbacks. 4 In 
particular, we believe that th1s fonnulabon - an effective setback of around 20 feet - is only 
workable in COnJunction wrth the proposed requtrements set out In § 735.3 attached (I e. 
enclosed and soundproof building, windows and doors kept closed, no animals tn an extemal 
yard). We know from the experience of existing facilities that have a 20 feet setback from the 
nearest res1dence zone that, if the bOarding factlrty is soundproofed and fully enclosed with 
windows and doors kept shut and no an1maJs permitted in extenor yards, then noise Issues at 
those facilities have to date been minimi~ed. Nonetheless, a setback of 20 feet from a 
residence moe really is mtnimal, and we acknowledge that the Zoning Commission could 
equally conclude that new boarding facilrtles should be setback 50 or 100 feet or more from 
residence zones tn order to establish a more substantive buffer between residences and 
boarding uses. 

2. Definitions(§ 199.1) 

• The attached draft also suggests some modifications to the proposed definition for animal 
boarding and, for companson purposes, 1ncludes a possible revised definition for ant mal 
grooming. fY'/e understand that the Zoning Comm1ssion will address the issue of ammal 
grooming facilities separately and that we will have an opportunity to comment on the issues 
pertaining to those facilities at a pubhc hearing. Thus, this letter only comments on grooming to 
the extent necessary to describe how our proposed text amendments for animal boarding 
would differ from or be similar to a possible zoning treatment for grooming) 

• Specifically, we propose that the definition for animal boarding facilities In dude any ant mal 
grooming facility wfth 10 or more an1maJs on the prem1ses at any one time. Thus, we propose 
that "animal grooming .. be defined under the regulations to mclude only those groomtng 
facilities at Which 9 or fewer ammals are on the prem1ses at any one time.5 

• The intention behind th•s proposal IS to achieve a balance between, on the one hand, 
preventing grooming facilities from morphtng tntc large-scale (i e. 10 to 40 or more animals) 
.. daycaren (boarding) establishments with all the same range of impacts to nearby properties 
that can be assoc1ated with an1mal boarding establishments and, on the other hand, 
encourag1ng small-scale neighborhood-based grooming facilities as useful local servtces that 
should be permissible as a matter of right in the commercial ~ones subject to minimal 
restnctions. 

• In addition to balancing these factors, we share the Commission's emphasis on the 1mportance 
of the enforceability of regulations in the DC context. We believe that the proposed "9 or 
less/1 o or more animals" formulation would be easily enforceable by DCRA. It would be 
straightforward for zoning Inspectors to make a detenn1nation regarding how many animals are 
on the premtses and thus whether the facility is operating (under the Zoning Regulations) as 
either a boarding facility or a grooming facility, and to proceed accordingly. 

• As a matter of basic fairness across uses, once grooming facilities get beyond a small scale 
and involve the same potential impacts as boarding factlrt•es, we believe that the Zoning 

" For example· the city or San Franasco, Califomta (setback distance· 200 feet rrom a residential zone), 
BaiUmore County, Maryland (setback distance: 200 feet from the nearest property line), San Diego County, 
california (50 feet frOm the lot line)i and, the city of vancower, Wast11ngton (50 feet from the property Une). 
~ A similar, although stricter, requirement eXiSts in the town of Middlefield, Connedicut, which 6mits 
grooming facilities to a m&xJmum of 5 dlents (dogs and/or cats) per day 
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Regulations should subject grooming faciraties to the same reqUirements as boardmg factllbes. 
By defining 10 or more an•mats on the prem•ses (of a groomtng facility) as a boarding 
operation, we propose that larger-scale grooming taahties, whiCh 1nvolve larger numbers of 
animals and the same potential impacts as boarding facilities, be requ1red to obtain a special 
exception Oike boarding facilities) to operate in the commeraal zones. At the same time, we are 
proposing that small-scale (9 or fewer animals) grooming factlities be permitted to operate 
(either on a stand-alone basis or co-located with retail stores, etc) as a matter of right (subject 
to certain conditions) in the commercial zones. 

• Finally, we would nate that the approach we propose With respect to grooming facillbes above a 
certa1n sl%e being defined as boarcrang establishments is no different in effect from the srze 
restriCtions placed by the DC Zontng Regulations on a number of other matter-of-right uses in 
the commerctal zones. For example: sections 701.1 0), (k) and (q) regarding the size of self· 
servtce laundnes, dry cleaning establishments, and tatlors: section 701.2 regarding the size of 
community-based residential facilities: sections 721.2 (J) and (r) regarding the s•ze of storage 
and printing facilities: and section 721 5 regardang the siZe of youth residential care homes, etc 

3. Grooming (§ 721.2) 

• Again, we understand that the Zoning Commission will address the Issue of animal grooming 
facilities separately, so we have only Included proposed provisions addressing grooming In the 
attached draft m order to provide a po1nt of comparison to the prov1saons proposed for animal 
boarding. 

• We believe that, if the stze of grooming facilities is limited per our proposed defmitions (to 9 or 
fewer animals), then at would be possible to allow these small-scale grooming facilities to 
operate as a matter of right in the commercial zones under certain conditions des1gned to 
ensure that any potential impacts on nearby property are mitigated 

• In particular, we believe that two of the basic requirements proposed for animal boarding {§ 
735.2: no abutting a residence zone, and § 735.3; enclosed and soundproof butldtng, WJndows 
and doors kept closed, no animals in an exterior yard) could and should apply equally to animal 
grooming tacd1ties as a matter of right use. Even if the size of animal grooming facilities is 
hm1ted to 9 or fewer animals on the premises, 1t takes only one dog barking to break DC's noise 
Hmits in the commercial zones and thus 9 animals at a grooming facility could create very 
serious ObJectionable conditions for neighboring property owners if the use was entirely 
unre$lricted. Therefore, we believe that, like boarding facifrties, grooming facilities should also 
be required to be fully endosed and soundproof, to keep thelf windows and doors closed, to 
not permit animals in exterior yards, and to not be located abutttng residence zones 

• In order for OP's proposal that ammals not be permitted to stay ovemight at groomJng faCilities 
to be enforceable, 1t may be necessary to Include In the regulations a provision that limits the 
hours dwing which ammals may be on the premises of grooming faCilities. One possible 
formulation would be that ammals not be permitted on the premises of groomtng faalitles 
outstde the hours of 8:00AM to 7:00 PM weekdays and 9:00AM to 5.00 PM weekends. These 
hours would be sufficiently long to allow grooming facifities a high degree of flexibility regarding 
animals being dropped Off and picked up at either end of the day and thus a high degree of 
flexibility in canducbng their business. At the same time, without explicit reference to antmals 
not berng permitted outsrde these (or similar) hours, our experience suggests that any 
prohibition on animals staying overnight at groomang facirtties would be unenforceable in 
practice by DCRA 
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• We would note that th1s general approach of plaang cond1t1ons on a matter of right use In the 
commercial zones exists in relation to other uses m DC's Zoning Regulations. For example· § 
701.1 (1) regarding gasoline stations: §§ 701.3 and 721 5 regarding youth residential care 
homes, etc:§ 701.6 regarding rooming and boarding houses;§§ 701.7 and 701 8 regarding 
antennae: § 721.3 (s) regarding fast food restaurants, and, § 7 41.3 regarding motorcycle sales 
and repair. 

4. General 

A couple of general issues regard•ng the attaChed draft text amendments. 

• We suggest use of the term "animar throughout, rnsteacl of "dog and/or cat" because 1t IS more 
comprehensive and should allow greater consistency across uses (which becomes even more 
relevant if the Zoning Commission should, as it Indicated at Its November 3 hearing, be 
considering adding further definitions for veterinary hospitals, pet shops, ammal shelters, etc). 

• In the case of several provisions we suggest the formulation •no animal shall be permitted ... 
(e.g. to be •n an exterior yard, or to be kept ovem1ght in a groom1ng fac1hty) or "9 or tess 
animals (on the premises of grooming facilities). There 1s an 1mportant enforceability rationale 
for using some formulation like this that focuses on "animals" instead of, for example, one that 
focuses on "clients• (e.g. dogs and/or cats that are being boarded or groomed). In numerous 
•nstances, 1nclud1ng tn one case currently under Investigation for prosecution, DCRA and OAG 
have had great diffta.llty with claims that animals on the premises are not there commercially 
but are present, for example, because they are the operator's animals or because they are 
there for adoption. Since it is the number of animals present that affects the degree of potential 
impact of these facilities, we believe that the new regulatrons should be formulated so as to 
avoicl spurtous arguments about whether the animals are on the prem•ses of these faetllt1es 
commercially or otherwise. 

s. Dog-ma Boarding Facility 

• We understand that Oog-ma boarding facility will be writing separately to the Commission tn 
order to provide documents that the Commission requested at its November 3 heanng. 

• We urge the Zoning Commission to use 1ts power to act as the BZA and, at the same time that 
it adopts the new dog boardmg regulations, grant Dog-ma boarding facility a special exception 
to operate its ex~sting exterior yard. Despite the conbnuous use of the yard dunng the past 7 
years, no complaints have been lodged regarding noJSe or other impacts by neighboring 
property owners or others. Dog-rna's exter1or yard, which we have seen, ts uniquely located 
adjacent to a highway overpass and some hundreds of feet from the nearest residence zone. It 
ls also securely fenced and screened for the safe confinement of dogs Requ1rang a separate 
special exceptron hearing 1n front Of the BZA on this matter would unfair1y subject Dog-ma 
boarding faallty to both considerable expense and a period of considerable uncertainty 
regarding its operations, since the BZA's schedUle •s currently fuiJy booked through Apnl 2006. 
Thus we hope that the Zoning Commission will be able to grant thts speaal exception itself, 
thereby preventing the B2A's calendar from being further burdened by a need to re-hear issues 
concemlng Dog-ma's tong-exrstJng exterior yard. 
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,, 
we thank the ZOning Commissron for the opportunity to comment on these issues and thank 
CommiSSIOners for the1r time and effort on th1s matter. 

Sincerely, 

On behalf of Appellants in BZA Appeal No.17092 
1417 Q Street, NW 
Washington, DC 20009 
Tol 202.319 1151 

President, Dogs by Day 
1724 14th Street, NW 
Washington, DC 20009 
Tel. 202.986.6301 

Attachment 

cc: Zon~ng Commissioners 
Ms. Ellen McCarthy, Director, Office of Planmng 

Chris Stone 

President, City Dogs 
1832 18th Street, NW 
Washington, DC 20009 
Tel. 202.234.9247 

b alf of Q Street Association 
1 o Q Street, NW 
Washington, DC 20009 
TeL 202 797.8371 

Ms. Jennifer Steingasser, Deputy Director, Office of Planning 
Mr. Stephen Mordfin, Case Manager, Office of Plannlng 
Mr. Alan Bergstein, Chief Counsel, Land Use Division, Offite of the Attomey General 
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ATTACHMENT 

Proposed Text Amendments for Animal Boarding (& for Animal Grooming as a 
comparison) 

735 Animal Boarding 

735.1 An Animal Boarclmg Use may be permitted as a special exception if approved by the 
Board of Zoning Adjustment under§ 3104. subject to the requirements of this section 

735.2 The Animal Boarding Use may not abut a residence zone. 

735.3 The Animal Boarding Use shall take place entirely within an enclosed and soundproof 
building 1n suCh a way so as to produce no ObJectionable no1se or odor to nearby 
properties. The windows and dOOI'$ of the premiSes shall be kept dosed and no ammal 
shall be permitted to be in an external yard of the premises. 

735.4 The Animal Boarding Use shall place all animal waste in closed waste disposal 
containers and shall utilize a qualified waste disposal company to collect and dispose of 
all animal waste at least weekly Odor shall be controlled by means of an air filtration 
system (fOr example, H1gh EffiCiency Particulate Air "HEPA • filtration) or an equivalently 
effective odor control system 

735.5 The Board may impose additional requirements pertaining to the location of buOdings or 
other structures, entrances, exits, buffers or barriers, fencing, soundproofing, odor 
control, waste storage and removalandud1ng frequency, the species and/or number 
and/or breeds of an1mals, or other requirements, as the Board deems necessary to 
protect adjacent or nearby property 

736 Animal Boarding Uses: External Yards 

736. 1 Extemal yards or other such exterior facUlties for the keeping of animals shall not be 
permitted. 

736.2 Notwithstanding§ 736.1, an Animal Boarding Use existing on July 11, 2005, which 
obtained a Certificate of Occupancy for a '"Dog care Center" or Dog Day Care Center'' I 
may cont1nue the use of an extemal yard for the keeping of dogs if approved by the 
Board of zonang AdJUStment pursuant to§ 3104 and the requirements of this section. 

736.3 The yard shall be located and designed to create no ObJectionable condition to adjacent 
properties resulting from animal noise, odor or waste. 

736 4 The applicant shall demonstrate that the extemal yard wtll be fenced off for the safe 
confinement of the dogs. 

736.5 The Board shall establish the hours in which dogs may be kept in the yard, prov1ded 
that, at the minimum, no dogs shall be permitted in the yard between 8;00 PM and 7.00 
AM 
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199.1 Animal Boarding- Any premises. other than a vetennary hosprtal or pet shop. where the 
overnight boarding ancJ/or recurring dally care (rncluding "daycare») of domestic pets 
such as dogs or cats takes place for a fee as a commercial estabrJShment. Animal 
Boarding includes any ammal groomrng premises at wh1ch 10 or more animals are on 
the premises at any time. 

Animal Grooming- Any premrses where bathmg. brushrng and/or dipping services for 
domestic pets such as dogs or cats are performed for a fee, provided that there are 9 or 
less anrmals on the premises at any time. Animal Grooming does not include animal 
boarc11ng or daycare and no animal is perm1tted to stay overnight at anrmal groomrng 
premises. Animal groom1ng may rnelude the sale of pet supprses. 

721.2 (y} Animal Grooming. [shall be pennitted as a matter of right] provided. 

(1) The Antmal Groomtng Use shall take place entirely wrthin an enclosed and 
soundproof buRding in such a way so as to produce no objeebonable noJSe or odor to 
nearby properbes. The windows and doors of the premises shall be kept closed and 
no animal shaD be permitted to be in an external yard of the prem1ses; 

(2) The Ammal Grooming Use may not abut a residence zone. 

(3) No animal shaU be permitted to be on the premrses of the Animal Grooming Use 
outsrde the hours of 8:00 AM to 7:00 PM on weekdays and e·oo AM to 5:00 PM on 
weekends. 
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From: Chns Stone, Crty Dogs 

Linda Welch, Dogs by Day 
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Joan Ferrans, Q Street ASSOCiation 

Andrea Doughty, On behalf of the 

Appellants in BZA No 17092 

Pages: 9, tnd. cover 

Date: 1215105 

Please see the attached letter regarding ZC Case No. 05-21. 


