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MEMORANDUM

To: Amold R Finlayson, Administrator
Office of Documents and Admnistrative Issuance

From: Sharon § Schellh
Secretary to th g Commission <2 E
ol e
Date: July 9, 2006 -
Re: Publication for the Office of Zoning

Please publish the following in the D C Register on July 21, 2006

Z C Notice of Filing (Case No. 06-30),

Z C Notice of Filing (Case No 06-31),

Z C Notice of Filing (Case No 06-32),

Z C Notice of Filing (Case No 06-34);

Z C Notice of Emergency Rulemaking (Case No 06-06); 35
Z C Notice of Final Rulemaking & Order No. 05-20 (Case No. 05-20), 2 @op/c >
Z C Notice of Public Hearing (Case No 04-14),

Z C Notice of Public Hearing (Case No. 05-02);

Z C Notice of Public Hearing (Case No 05-42);

10 Z C Notice of Public Hearing (Case Nos 06-11 & 06-12),

11 Z C Notice of Public Hearing (Case No 06-19);

12. Z C Notice of Public Hearing (Case No 06-25),

13. Z.C Order No 05-15 (Case No 05-15), and

14 Z.C Order No 05-19 (Case No 05-19)
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The Final Rulemaking (item 6 above) 1s also included on the enclosed diskoiiNg COMMISSION
District of Columbla

Attachments CASE NO.__&:‘QQ___

paserno,__

441 4™ Street, N W , Suite 200/210-S, Washington, D C 20001
Telephone (202) 727-6311 Facsimile (202) 727-6072 E-Maii dcoz@dc gov Web Site Z@ww\deoZ @é/EiSSION
District of Columbia
CASE NO.05-20
EXHIBIT NO.17



RULEMAKING TRANSMITTAL FORM

TYPE OF RULEMAKING ACTION: | " | EMERGENCY RULES
X | FINAL RULES PROPOSED RULES COMBINED

DATE AND TIME RECEIVED | AGENCY: OFFICE OF ZONING

Office of Documents use only | AGENCY REPRESENTATIVE: SHARON SCHELLIN
ADDRESS: 441 4" Street, N.W., Suite 210 South TELEPHONE: (202) 727-0340
TITLE AND DESCRIPTION OF RULES:

If this rulemaking action will amend or repeal existing rules, give a comblete citation to the rules being
amended or repealed Title 11 (Zoning) §§ 801, 802, 822 and 823.

FINAL RULES ONLY: Give the D.C. REGISTER citation and date of publication of the Notice of
Proposed Rulemaking for these rules: 52 DCR 10721 DATE: December 9, 2005
COMPLETE CITATION to the statute, regulation, or other legal authority which specifically authorizes the
issuance of the substance of these rules. Section 1 of the Zoning Act of 1938, approved June 20, 1938 (52

Stat. 797, 799 D.C. Official Code § 6-641.01).

LEGAL CERTIFICATION: | certify that | have reviewed the attached rulemaking and,
In my opinion, the substance of the text of the rules is legally sufficient.
DATE: JUNE 20, 2006 SIGNED: O 3-—/" 'P,,/ PHONE: (202) 442-9777

X |[FINAL CONDITIONAL [NAME: ROBERT J SPAGNOLETTI TITLE: ATTORNEY GENERAL

PROMULGATOR: Name and title of the person legally authorized to adopt and promulgate these rules (or
the name of the board or other body authorized to adopt rules by vote)
Zoning Commussion For The District Of Columbia Title:

COMPLETE CITATION to the statute, regulation, or&er, or other legal authority that specifically authorizes
this person or agency to adopt and promuigate these rules
Section 1 of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797, 799 D C Official Code § 6-

641.01).

SIGNATURE OF THE PERSON AUTHORIZED TO ADOPT RULES OR ATTEST TO THE ADOPTION OF RULES

APPROVAL %Mm @ Q M

DATE OF OF ATTEST
APPROVAL 4/ 0'20 / C)C[ Agting Secretary to the Zoning

OF VOTE: TITLE: Commission ) PHONE: (202) 727-0340

Office of Documents THIS NOTICE VOL: DCR: DATE: -
use only: PUBLISHED AT:




ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF FINAL RULEMAKING
and
Z.C. ORDER NO. 05-20
Z.C. Case No. 05-20
(Text Amendment - Asphalt Plants)
April 20, 2006

The Zoning Commussion for the District of Columbia, pursuant to its authority under § 1 of the
Zoning Act of 1938, approved June 20, 1938 (52 Stat 797, as amended, D C Official Code § 6-
641 01 (2001 ed)) (“the Act”), having held a public hearing as requred by § 3 of the Act (DC

Official Code § 6-641 03), and having referred the proposed amendments to the National Capital
Planning Commuission for a 30-day period of review pursuant to § 492 of the Distnict of
Columbia Home Rule Act; hereby gives notice of the adoption of amendments to §§ 801, 802,

822 and 823 of the Zoning Regulations (Title 11 DCMR)

The amendments will permit asphalt plants in C-M and M Zone Districts (except for Square
3582, 3584, and 3518) as a special exception, subject to the criteria already established for
concrete plants in §§ 802 17 (a) through (h) of the Zoning Regulations. The amendments also
permut the relocation of the asphalt plant located at Square 705, lot 802 to a specific site m D C
Village, provided that the plant meets the requirements of §§ 802.17(a) through (h) The plant
needs to be relocated to allow for the construction of a baseball stadium on the property now

occupied by the plant

A Notice of Proposed Rulemaking was published in the D C Register (“DCR”) on December 9,
2005, at 52 DCR 10721 The Commussion took final action to adopt the amendments at a public
meeting on Aprnl 20, 2006 This final rulemaking 1s effective upon publication in the D.C

Register

Set Down Proceeding

The Office of Planning (OP) mitiated this rulemaking at the request of the Office of Property
Management (OPM) and the District Department of Transportation (DDOT) by filing a report
with the Zoning Commussion The OP report requested text amendments to the Zoning
Regulations to allow asphalt plants as a permitted use within industrial zone districts, subject to
special exception review The OP report further requested an amendment to allow an existing
asphalt plant to relocate to a new location within D C Village.
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At 1ts July 11, 2005 public meeting, the Zomng Commission agreed to set down the case for a
public hearing

Existing Regulations

Asphalt plants are not an expressly permutted use under the current Regulations A use vanance
1s therefore required to operate or expand the operation of an existing asphalt plant Several
asphalt plants currently exist in the District that pre-date the adoption of the current Zomng

Regulations

The Zoning Regulations already provide for the special exception review of concrete plants to
allow for the orderly and coordinated review of the facilities, and to mutigate their adverse
mmpacts on adjoining properties. Many of the negative effects associated with concrete plants
(truck traffic, truck stacking, hours of operation, noise, storage of materals, potential adverse
impact on adjoining residential neighborhoods and the supporting roadway systems) are similar
to those associated with asphalt plants. The special exception review regulations for concrete
facilities are found at §§ 802 17 to 802 20 of the Zoning Regulations.

Description of the Text Amendments

This rulemaking will permit asphalt plants to locate n C-M and M Zone Districts as a special
exception, subject to the criteria established for the special exception approval of concrete plants
set forth in §§ 802 17 (a) through (h) of the Zoming Regulations The criteria of §§ 802 17 (a)
through (h) are intended to ensure that asphalt plants do not adversely impact park, residential,
retail, office, church, school, or mstitutional uses, do not restrict neighborhood revitalization
efforts, and do not overload public streets with industnal traffic.  Asphalt plants are not
permitted in Squares 3582, 3584, and 3518, although they are mapped in the C-M district

The rulemaking also permuts the asphalt plant located at Square 7035, lot 802 to relocate to a
specific site 1n D C Village as a matter of right, provided that the plant meets the requirements

of §§ 802 17(a) through (h)

Relationship to the Comprehensive Plan

The amendments are not inconsistent with the Comprehensive Plan

The Land Use Element of the Comprehensive Plan describes the District’s current industrial
zoned land as “a dimimishing resource that must continue to provide essential jobs and services
for District residents, with the understanding that every effort will be made to mitigate or
eliminate adverse impacts on surrounding communities ..” 10 DCMR § 1100.4 (a) The Land
Use Element also recommends relocation of large industnal areas through zoning and other
appropriate measures to ensure their continued abulity to function, modernize and expand, and to
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be contributors to the District’s economy, with sufficient buffers to protect and preserve adjacent
residential commumnities 10 DCMR § 1122.2(f).

Authonizing the location of asphalt plants in industrial zone districts, subject to appropriate
special exception criterna and review, allows existing asphalt businesses to modernize and
expand their facihities in the District, and allows new plants to locate in appropriate locations, but
ensures that these facilities do not adversely impact surrounding communities

Public Hearing

The Commussion held a public hearing on this case on October 6, 2005

The District Department of Transportation (DDOT) 1 1ts memo to the Commission dated
September 26, 2005 supported the text amendment to include asphalt plants as a permitted
special exception use, and the matter of night relocation of the existing plant at 60 P Street S E to
the C-M-1 portion of D C Village as proposed The memo stressed DDOT’s need for asphalt
plants 1n the District, explamning that asphalt 1s a perishable product that must be used within 90
minutes of 1ts processing This time limit can be extended through the use of heated trucks, but

use of heated trucks increases the handling price sigmficantly.

Proposed and Emergency Rulemaking

The Zoming Commussion took proposed action at a properly noticed special public meeting held
on November 21, 2005 The Notice of Proposed Rulemaking was published in the D C' Register
on December 9, 2005 at 52 DCR 10721, for a 30-day notice and comment period

The Commussion took also emergency action on November 21, 2005 to expeditiously
accommodate the relocation of the existing facility at 60 P Street, SE wathin the C-M -1
portions of D C Village in order to mimimize the peniod of time that the plant would be off-line
The Notice of Emergency Rulemaking was published 1n the D C. Register on December 9, 2005
at 52 DCR 10720, and expired on March 21, 2006.

The proposed rulemaking was referred to the National Capital Planning Commuission (NCPC)
under the terms of § 492 of the District of Columbia Charter By report dated January 5, 2006

NCPC commented that

e asphalt plants in the C-M-2 Zone District at Square 3518 or in Squares 3582 and 3584 at
the mtersection of New York and Florida Avenues will adversely affect the federal
mterests in NCPC’s Memonals and Museums Master Plan and will be mconsistent with
the Comprehensive Plan for the National Capital Federal Elements



Z C. NOTICE OF FINAL RULEMAKING & GRDER NO. 05-20
Z.C. CASE NO. 05-20
PAGE 4

e the Commussion should undertake environmental review of the proposal under the DC
Environmental Policy Act of 1989, and add a definition to the text for “asphalt plant »

e The text amendment should include a requirement to use evergreen trees to screen the
western and southern edges of the D C Village site to protect the vista from the

Anacostia Freeway and 1ts viewshed

No other comments were recerved

The Office of the Attorney General has determined that this rulemaking meets 1ts standards of
legal sufficiency

Final Action

At its properly noticed April 20, 2006 public meeting, the Commussion took final action to
approve the proposed text amendments, with changes to the text made in response to the
comments made by NCPC 1n 1ts January 5, 2006 report to exclude Squares 3582, 3584, and 3518
as potential asphalt plant locations The Commuission also made technical corrections to the text
to ensure that asphalt plants in M Zone Districts are subject to special exception review

In response to NCPC’s comment that permitting asphalt plants at the mtersection of Florida and
New York Avenues would interfere with federal interests, the Commussion 1s adding text to the
amendment that specifically excludes Squares 3582, 3584, and 3518 as eligible locations for
asphalt plants The Commussion believes this change addresses the federal interest concerns
raised by NCPC This change 1s within the scope of the proposed amendment as 1t was
advertised in the public hearing notice, and therefore no new advertisement, hearing, or
republication of a notice of proposed rulemaking 1s requuired to make this change to the text

In response to NCPC’s comment that, “the District should undertake environmental review of the
proposal under the [District] Environmental Policy Act of 1989,” the Commussion believes that 1t
would be premature to 1nvoke the environmental review process now, because 1ts decision to
amend the text would not result 1n the 1ssuance of a license, permit, certificate, or authorization
The District of Columbia Environmental Policy Act of 1989, effective October 18, 1989, (D.C
Law 8-36, D C Official Code § 8-109 01 et seq (2001 ed)) (DC EPA Act) establishes
environmental review procedures for the District, and requires the preparation of an
environmental impact statement prior to implementation of a “major action ” D C Official Code
§ 8-109 03(a) The regulations implementing the DC EPA clarify when an environmental
impact statement 1s required, stating “[n]o agency shall issue any license, permut, certificate, or
authonization until completion of the environmental impact review process by the lead agency ”
20 DCMR § 7203 6 The D C Court of Appeals concluded it would be premature to require
environmental review when an applicant sought a zoning variance, because the decision to 1ssue
the vartance would not result in the issuance of a license, permut, certificate, or authorization
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Concerned Citizens of Brentwood v D C Board of Zoning Adjustment, 634 A 2d 1234, 1241-
1242 (D C. 1993) In this case, the Zomng Commission 1s not 1ssuing a license, permuit,
certificate, or authorization, 1t 1s amending the text of the Zoning Regulations. This decision 1s
even further removed from the decision of whether to 1ssue a license, permit, certificate, or
authorization to a particular facility than the decision to grant a vanance The Commission
therefore believes the DC EPA Act does not requure 1t to undertake an environmental review at

this point

In response to NCPC’s comment that the Commission should add a defimtion to the text for
“asphalt plant,” the Commuission responds that asphalt plants already are defined by the proposed
amended text The amendment adds the word “asphalt” wherever the word “concrete” 1s found
n the existing 11 DCMR § 802 17, so that section contains the following defimition of concrete
or asphalt plant, “[a] facility that manufactures, processes, mixes, stores, or distributes concrete
or asphalt or materials that are used to make concrete or asphalt ” The Commuission believes this
definition 1s adequate and addresses the concern expressed by NCPC

NCPC’s final comment was the text amendment should include protection of the vista from the
Anacostia Freeway and 1ts viewshed to the north by prohibiting visibility of any portion of the
asphalt plant facility or equipment from the freeway, to include the use of evergreen trees to
screen the western and southern edges of the site The text already includes requirements that an
asphalt facility be enclosed by a fence, that the public view side of the facility be landscaped and
have an opaque screen, and that evergreen trees a mmmum of eight feet in height when planted
are planted and maintained 1n healthy growing conditions 1n the front, side and rear yards, and
the along all public rights of way The Commussion believes these requirements fully address the

issues raised by the NCPC comment

Based on the above, the Commussion finds that the proposed amendments to the Zoning
Regulations are in the best interests of the District of Columbia, consistent with the purpose of

the Zomng Regulations and the Zoning Act

In consideration of the reasons set forth heremn, the Zoming Commussion hereby APPROVES the
following amendments to Chapter 8 of the Zoning Regulations, Title 11 DCMR.

1 By amending § 801 7 to add a new § 801 7(m) to read as follows

801 7(m) An asphalt plant located 1n D C Village on the part of parcel 253/26 west
of Shepherd Parkway, S W, and east of the Anacostia Freeway (D C
Village site") 1f the plant was located in Square 705, Lot 802 on
November 21, 2005 and was relocated to the D C. Village site, provided

that the plant

(1) Meets the requirements of 802 17 (a) through (h), and
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(1) Displays no signs visible from the Anacostia Freeway

2 Subsections 802 17 through 802 20 are amended by inserting the phrase "or asphalt” after the
word "concrete” wherever 1t appears

3 Byamending § 802 17 to add a new § 802 17(1) to read as follows

) An asphalt facility shall not be located in Squares 3582, 3584, and 3518

4 By amending § 822 to add a new § 822 15 to read as follows.

822 15 An asphalt plant shall be permutted as a special exception in the M District 1f
approved by the Board of Zoming Adjustment under § 3104, subject to the

provisions of §§ 802 17 through 802.20

4 Amending § 823 1(f) by adding the phrase ", other than asphalt" after the phrase "bituminous
products refining or manufacture"

Vote of the Zomng Commission taken at its public meeting on November 21, 2005, to
APPROVE the proposed rulemaking by a vote of 3-0-2 (Anthony J Hood, John G Parsons, and
Gregory N Jeffries to approve, Carol J Mitten not present, not voting, Michael G Turnbull, not

having not participated, not voting)

Thits Order was ADOPTED by the Zoning Commission at 1ts public meeting on April 20, 2006,
by a vote of 3-0-2 (Anthony J Hood, John G Parsons, and Gregory N Jeffnes to adopt; Carol J
Mitten not present, not voting, and Michael G. Turnbull, not having not participated, not voting)

In accordance with the provisions of 11 DCMR § 3028 9, this Order shall become effectrve upon
publication in the D C Register, that 1s, on 3
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NOTICE OF FINAL RULEMAKING
and
Z.C. ORDER NO. 05-20
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(Text Amendment - Asphalt Plants)
April 20, 2006

The full text of this Zoning Commuission order 1s published in the “Final Rulemaking” section of
this edition of the D C Register
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DESCRIPTION OF,

140,910 Square Foot Part of:

PARCEL 253/ 26

“Blue Plains — D.C. Village”
# 4901 Shepherd Parkway, S.W.
Ward 8 — ANC 8D,
District of Columbia.

140,910 Square Feet of the lands known and taxed as “Blue Plains — DC Viliage,”
Parcel 253/ 28, Disinct of Columbia, as the same 18 set forth on that certain plat entitied “Plat of
Computation on Part of Parcels 253/26 and 262/1 Showing One Theoretical Site,” made for DC
WASA and recorded November 2, 2000 in Survey Book 24 at page 65, as D.C. Map No.
10176, among the Records of the Office of the Surveyor of the District of Columbia; said part of
Parcel 253/26 lying batween Anacostia Freeway, S W (Interstate 295) and Shepherd Parkway,
SW (an undedicated existing roadway used by the public) and beanng street address # 4501
Shepherd Parkway, S W.; said 140,910 square foot part of Parcel 253/26 being more

particularly described as follows:

BEGINNING for the same at a point on the easterly line of Anacostia Freeway, SW
(interstate 205, width varies) as now existing and as shown among the abovesaid Records, said
paint lying also DISTANT the two (2) following courses and distances from the northerlymost
corner of the 42-acre Junsdictional Parcet transferred by the Commissioners of the District of
Columbra to the Natfional Park Service on February 9, 1967, per Transfer of Junsdiction Plat
recorded March 2, 1867 in Subdivision Book 151 at page 130:

A} NORTH 26° 45’ 18” EAST, 159.76 feet along Anacostia Freeway, SW as shown on
D C Map No 10176, thence still with Anacostia Freeway, S W

B) NORTH 37° 2% 08" EAST, 48.70 foet to the True Place of Beginning; thence
continuing still with the east line of Anacostia Freeway, S W (Interstate 295)

1)  NORTH 37° 23’ 08" EAST, 169.81 feet; thence
2)  NORTH 17° 21’ 43” EAST, 232.37 feet; thence

3) NORTH 28° 02’ 07" EAST, 271.37 feet; thence departing Anacostia Freeway, SW and
running so as to align radially with Shepherd Parkway, S W, as now surveyed and

exigting

PHONE 202-289-4545 FAX 202-289-5051 E-MAIL amt1@amiengineenng com
10 G STREET, NE, SUITE 430, WASHINGTON, D.C 20002
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SOUTH 73° 00’ 53" EAST, 41.06 feet to the west side of Shepherd Parkway, SW (38
feet wids, nominal, an undedicated exishng roadway used by the public), thence
following the westerly line of Shepherd Parkway, S W

277.11 feet along the arc of a curve to the left, having a radius of §72.00 feet and a
chord bearing and chord of South 03° 06° 23” West, 274.41 feet to a Pomnt of Reverse
Curvature (PRC) near the northeast fence comer of an existing District of Colurnbia
Department of Transportation (DDOT) facility; thence with the DDOT fence along the
westarly edge of Shepherd Parkway, S W as existing

116.00 feet along the arc of a curve to the nght, having a radius of 1163.18 feet and a
chord bearing and chord of SOUTH 07° 54° 56" EAST, 115.96 feet to a Point of
Compound Curvature (PCC), thence stili with said fence

242.17 feet along the arc of a compound curve to the nght, having a radius of 677.28
feet and a chord bearing and chord of SOUTH 05° 11’ 06 WEST, 240.88 feet to a
second Point of Compound Curvature {PCC), thence shil with said DDOT fence

f
27.46 feet along the arc of a curve to the right, having a radius of 435.69 feet and a
chord bearing and chord of SOUTH 17° 14’ 02” WEST, 27.46 feet to a fence
surmounding an existing fire hydrant, being aiso the fence of the DDOT facility; thence

running with said fence
NORTH 88° 04’ 41" WEST, 7.85 feeot; thence
SOUTH 22° 41" 53" WEST, 10.00 feet; thence

SOUTH 63° 20’ 30” EAST, 8.42 feet; thence departing said fenced hydrant and
continuing with the fence enclosing the DDQT facilty

102.17 fest along the arc of a non-{angent curve to the nght having a radius of 435.69
feet and a chord bearing and chord of SOUTH 27° 09’ §4” WEST, 101.94 feet to a
Point of Tangency (PT), thence still with said fenced DDOT enclosure

SOUTH 33° 52’ 58” WEST, 20.86 feet to a comer of the DDOT fenced enclosure,
thence still with said fence

SOUTH 70° 31’ 59” WEST, 46.92 feet; thence departing said DDOT fence and running
s0 as to create a 200 foot “Buffer” from the lands under the junsdiction of National Park
Service, per aforesaid plat recorded in Subdivision Book 151 at page 130

NORTH 44° 59' 45" WEST, 289.14 foet to the True Place of Beginning, containing
140,910 square feet or 3.23484 acres of fand.
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