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L. I 

1 MR. STEHLE: Thank you. 

2 CHAIRPERSON GRIFFIS: Appreciate it. 

3 Appreciate the thoroughness of the application that 

4 has allowed us to move so expeditiously through it. 

5 Good luck. 

6 MR. STEHLE: Thanks very much. 

7 CHAIRPERSON GRIFFIS: Indeed. Let's call 

8 the next case of the morning if we're ready. 

9 MS. BAILEY: Application No. 17302 of 

10 Nonprofit Community Development Corporation of D.C. 

11 pursuant to 11 DCMR 3103.2, for a variance from the 

12 maximum height requirements under subsection 770.1 to 

13 construct a new 7-story condominium building with 

14 ground floor commercial in the C-2-B District at 2750 

15 14th Street, N.W., Square 2667, Lot 73, also known as 

16 849. 

17 CHAIRPERSON GRIFFIS: You know, Board 

18 members, let me just also open it up here. Fourteen 

19 years living in Columbia Heights and I haven't seen so 

20 many applications come through. Here we are again, 

21 another Columbia Heights application. I would 

22 reiterate my statement previously. 

23 I don't have any additional information or 

24 knowledge but this is in my neighborhood. I'm not 

25 within a 200-foot radius but I would throw it out 
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1 there if yone has any difficulty i1 e continuing on 

2 this case. 

3 If there is no objection from the Board, 

4 I will have the applicants introduce themselves and 

5 they can also address if they would have any 

6 difficulty in me as a committed, dedicated Columbia 

7 Heights -- oh, I probably shouldn't say all that, 

8 should I? In any case, if you have any difficulty in 

9 me continuing on this case. Let me have you introduce 

10 yourselves for the record, please. 

11 MS. OWENS: Michelle Owens. You want my 

12 address? 

13 CHAIRPERSON GRIFFIS: Sure. 

14 MS. OWENS: 8523 Cameron Street, Silver 

15 Spring, Maryland. 

16 MR. RENDERER: My name is Peter Renderer 

17 and I'm from McCandish Holton at 1111 East Main 

18 Street, Suite 1500, Richmond, Virginia 23219. My home 

19 address is 4506 Hanover Avenue, Richmond, Virginia 

20 23221. 

21 CHAIRPERSON GRIFFIS: And you are what to 

22 the applicant? 

23 

24 project. 

25 
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1 MR. MORRIS: My name is liam Morris. 

2 I'm the architect for the project. I am at 60 Market 

3 Street, Gaithersburg, Maryland 20878. 

4 CHAIRPERSON GRIFFIS: Good. Okay. Anyone 

5 have difficulty in me continuing on this case?' 

6 MS. OWENS: No. 

7 CHAIRPERSON GRIFFIS: Any questions of me? 

8 MS . OWENS: No. 

9 CHAIRPERSON GRIFFIS: Okay. Let's move 

10 ahead then. I'll turn it over to you to open up and 

11 present the case. 

12 MS. OWENS: Again, I'm Michelle Owens. 

13 I'm the managing director of NPCDC. As you know, we 

14 are a nonprofit corporation engaged in neighborhood 

15 revitalization through construction and renovation of 

16 housing in at-risk neighborhoods in D.C. 

17 Since '94 our projects have involved the 

18 renovation of over 350 units of housing, single family 

19 and apartments, Anacostia Petworth, Upper Georgia 

20 Avenue and now Columbia Heights. Our projects have 

21 been exclusively affordable housing units. We are 

22 here today to request a height variance at the 

23 Columbia Heights location. 

24 We feel that the variance is necessary to 

25 accomplish the mission of both the RLA Revitalization 
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1 Corporat. and NPCDC. As you met, : e with me today 

2 is Bill Morris, our architect, and Peter Renderer, our 

3 attorney. Both of them can speak about the details of 

4 our request. I thank you for your consideration of 

5 our petition and that should cover about the first 

6 three pages of what we gave you and Peter can take it 

7 from here. 

8 MR. HENDERER: We have some copies of our 

9 remarks for your review. 

10 CHAIRPERSON GRIFFIS: Excellent. 

11 MR. HENDERER: I will not read through 

12 them word for word but I will summarize them and get 

13 through them quickly. If there are any questions that 

14 you have, please feel free to interrupt me and ask 

15 them. 

16 CHAIRPERSON GRIFFIS: Good. 

17 MR. RENDERER: We'll start by telling you 

18 a little bit about the development at Parcel 5. 

19 Parcel 5 is located at 2750 14th Street, N.W. and 

20 Columbia Heights. The development plan calls for 77 

21 parking spaces in the subsurface parking deck, 19,770 

22 square feet of commercial space on the ground level, 

23 and 56 residential condominium units in the seven-

24 story building. 

25 The property is currently zoned C-2-B for 
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1 the zoni map. It has 24,000 squar eet of area. 

2 The plan is to do a contemporary type structure to 

3 house all of these features. 

4 NPCDC purchased the property from the 

5 RLARC. In doing so they entered into a Land 

6 Development Agreement, the LDA, which consistent with 

7 the nonprofit purpose of the developer calls for 

8 having 50 percent of the residential condominium units 

9 to be affordable dwelling units which will be for sale 

10 to households earning less than 50 percent earning 

11 at different levels below the area median income as 

12 defined by the U.S. Department of Housing and Urban 

13 Development. 

14 One of the challenges that NPCDC has 

15 encountered now that the project is underway and under 

16 construction is that as they have gotten into the 

17 preleasing phase on the commercial space they have 

18 discovered that the building is not as attractive to 

19 high quality retail tenants when they have eight-foot 

20 high ceilings in the commercial space. 

21 In order to fit all of the desired units 

22 into the building, one of the limitations that they 

23 had to do was create a eight-foot ceiling in the 

24 ground floor commercial space. One of the things that 

25 they have discovered at this point is that the high 
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1 quality . ail tenants are not as in ested in eight-

2 foot high ceilings. 

3 There is a letter in our package from 

4 Vanguard Realty Group which is the project realtor 

5 that provides some testimony to that effect. And we 

6 have the project manager here today who can testify to 

7 that effect as well. 

8 This only came up during the construction 

9 and preleasing phase because the nonp~ofit NPCDC is 

10 primarily a housing developer and focused on housing 

11 issues and creating the right mix of affordable units 

12 and so simply discovered this issue in the development 

13 process. 

14 Before proceeding with this variance 

15 request it considered other alternatives. One of the 

16 alternatives was to remove a floor of the building and 

17 to try to raise the ceiling height. Unfortunately, by 

18 raising the ceiling we would have to eliminate an 

19 entire floor of residential units and that was 

20 unfortunate and would jeopardize the transaction and 

21 the desired goal of providing as many affordable 

22 dwelling units to the neighborhood. 

23 Additionally, one of the concerns was 

24 pursuing a PUD process which was a very thoughtful 

25 suggestion that the Office of Planning put forward. 
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1 Unfortun ly, the PUD process will e long:er than 

2 our construction schedule permits. By the time the 

3 PUD process is completed we witl prob~bly be on the 

4 4th floor of the building rendering the PUD decision 

5 fairly moot. The variance see~s to be the only route 

6 that we could go to achieve the desired relief that we 

7 would like to do. 

8 Obviously the goal here is to try to get 

~ the 12-foot high ceiling so that we can have higher 

10 quality of life in the neighborhood and provide the 

11 higher quality of tenant that the nonprofit really 

12 believes the neighborhood dese+Ves, that it would be 

13 consistent with the Land Development Agreement, and 

14 the nonprofit's desire to produce the highest quality 

15 neighborhood amenities possible for the social 

16 revitalization of Columbia Heights. 

17 I would like to talk a little bit about 

18 the criteria for the variance and why we believe that 

19 this project meets the criteria for the variance. I 

20 have quoted the statute for you but I will not recite 

21 it for you because I'm sure you all know the statute. 

22 Obviously there are four prongs here. One is the 

23 issue that the p=operty be subject to an extraordinary 

24 or exceptional situation or condition. 

25 We believe that the property here is 
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1 subject an extraord1nary or excep nal situat~on 

2 or condit~on because ~t 1s 1ncumbered by the Land 

3 Development Agreement wh1ch requires the 50 percent 

4 ADUs and there is actually a daycare center that is 

5 requ1red as well. 

6 We have s2gned a lease for a daycare 

7 center to take up a s2gnif1cant component of the 

8 commerc~al space. The comb1nation of the Land 

9 Development Agreement and the nonprofit purpose of the 

10 developer ~n tandem together to create a s~tuat1on 

11 that 1s quite unique amongst propert1es. The 50 

12 percent ADU requirement is exceptionally high amongst 

13 comparable developments so that makes for a very high 

14 level of ADUs and something that really d2stinguishes 

15 this property from other propert1es. 

16 We are aware that the OP has asserted that 

17 the LDA alone 1s not suffic~ent to create a unique 

18 purpose to the property, a unique quality, but we 

19 bel1eve that, ~n fact, the comb1nat1on of two factors, 

20 both the restr~cted covenants of the LOA comb1ned with 

21 the nonprofit purpose of the developer, go to making 

22 the property un1que and that is manifested in the 50 

23 percent ADUs and the childcare center on the property. 

24 The second cr1teria is that the property 

25 be subJect to practical diff1culty on the property. 
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1 Obviousl he pract~cal difficulty h ~s the ab~l~ty 

2 to create the k~nd of socially benef~c~al development 

3 that we would like to create. 

4 The ~nterest that we have had from tenants 

5 in the e~ght-foot ceil~ng space has been really 

6 substandard tenants that we fill don't contribute 

7 fully and eff~c~ently to the k~nd of neighborhood that 

8 we would like to create in the Columb~a He~ghts area. 

9 The premium retail tenants really require 

10 the 12-foot h~gh ce~l~ng. Obviously our leas~ng 

11 agents can testify to that but we really believe that 

12 presents a pract~cal difficulty. I note that it ~s not 

13 an economic hardsh~p issue. It is really a practical 

14 difficulty. 

15 We could get the rent from other tenants 

16 but they are not the kind of soc~ally desirable 

17 tenants that we would like to see in that space to 

18 meet the nonprofit purpose and our goal of do~ng 

19 commun~ty rev~tal~zat~on ~n the ne~ghborhood and 

20 providing the r~ght kind of street scape that would be 

21 attractive and benef~c~al for the ne~ghborhood. 

22 F~nally, we note that the rel~ef can be 

23 granted without substant~al detriment to the public 

24 good. The ANC is here and has provided a letter to 

25 that effect saying that it would not have an adverse 
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1 impact o he neighborhood. The Off of Plann1.ng 

2 did not seem to feel that 1.t would have an adverse 

3 impact in the neighborhood 1.f granted. 

4 We bel1.eve that clearly hav1.ng the 

5 additional height in the bu1.lding w1.ll prov1.de better 

6 qual1.ty of commercial tenant 1.n the ne1.ghborhood and 

7 contr1.bute positively to the ne1ghborhood if the 

8 var1.ance 1.s granted. 

9 The next prong obviously J.S that it will 

10 not substantially impair the intent, purpose, and 

11 integrity of the zone plan. In th1.s case we believe 

12 that the relief that would be granted would be minor 

13 enough by the additional e1.ght feet on the bu1.lding 

14 that it would not substantially impact the 

15 neighborhood. 

16 The building J.S adJacent to a five-story 

17 building on one s1.de and a six-story building on the 

18 other so an add1.t1.onal e1.ght feet on a seven-story 

19 building w1.ll not really change the roof l1.ne of the 

20 ne1.ghborhood. Our project architect has some 

21 illustrations to that effect so that you can see a 

22 mockup of what that additional height would look l1.ke 

23 so that you can see that it would not have an adverse 

24 impact on the zone plan. 

25 We do note that the OP suggested that by 
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1 grant~ng e variance ~t would actua weaken the 

2 variance requirements. We d~sagree with that. We 

3 obviously th~nk that the granting of the var~ance is 

4 appropriate in th1s instance because it's the only 

5 remedy that can be provided in th1s s1tuation under 

6 the time frame that we have. 

7 We feel that there may be some concern 

8 that grant1ng this variance would create unwanted 

9 future precedence for other var1ances that m1ght be 

10 requested in the future. We would suggest to you that 

11 the uniqueness of the property would make that a 

12 nonconcern for the BZA. 

13 Because the property has 50 percent ADUs, 

14 because there is an LDA in place, and the nonprofit 

15 purpose of the developer with the 50 percent ADDs and 

16 the daycare center, that makes the property 

17 sufficiently unique that other applicants simply 

18 wouldn't have that same comb1nat1on of c1rcumstances 

19 mak1ng their propert1es un1que. 

20 We also note that the nonprofit will not 

21 prof1t from the var1ance. Not only does the LDA 

22 restrict the prof2ts but obviously as a nonpro£1t if 

23 the1r commitment is to plow their proceeds back into 

24 the community and this 1s not someth1ng that they are 

25 doing simply to gain additional revenue out of the 
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1 proJect . merely to enhance the qu, ty of l~fe .1.n 

2 the ne1ghborhood and to bu~ld the best poss~ble 

3 development that they can at the location. 

4 Just to summar.1.ze our arguments then as to 

5 the legal requ.1.rernents of the variance, we believe 

6 there is an exceptional s.1.tuation or condition in the 

7 form of the restrictive covenants comb1ned w.1.th the 

8 nonprofit purpose of the developer that .LS manifested 

9 ~n the 50 percent ADUs and the childcare center that 

10 make the property un1que. 

11 There's an exceptional s.1.tuation or 

12 condition that would create a practical hardship on 

13 the NPCDC by .1.rnpair.1.ng the.1.r ability to develop the 

14 h.1.ghest poss2ble quality of l1fe development for the 

15 neighborhood. 

16 The proposed add.Ltional height would not 

17 have an adverse .1.mpact on the ne.1.ghborhood and the 

18 additional he.1.ght ~s not incons.1.stent with the zoning 

19 plan. We have a few people here who can prov~de some 

20 add.Ltional testimony on this issue. I think Arn.1.e 

21 L.1.tman would l1ke to say someth1ng to that effect. 

22 Arnie, do you want to come up? 

23 CHAIRPERSON GRIFFIS: Good. Before we 

24 move on to have them adopt that testimony, let me ask 

25 you a couple of legal analysis quest.1.ons and 
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1 clar2fic, ons. You made a broad st ment that would 

2 Jeopardize a transaction, certa1n elements. You've 

3 also JUSt stated restr2ct1ve covenants. The 

4 restrict2ve covenants and the transact2on come out of 

5 the award from NCRC and the LDA that was signed, 

6 right? 

7 MR. HENDERER: Yes. 

8 CHAIRPERSON GRIFFIS: Which was bas2cally 

9 the contract which rat1fies everything that 1s 

10 requ2red. My f1rst question 2s didn't then the NCRC 

11 put out an RFP and award something that was 

12 unrealistic and was unable to be bu2lt? 

13 MR. HENDERER: No, they didn't. The 

14 question 1s not whether 1t's econo~cally viable. The 

15 proJect is economically viable. The quest1on is the 

16 qual1ty of l1fe, the qual2ty of tenants. 

17 CHAIRPERSON GRIFFIS: What I'm hearing you 

18 say 1s that 1f you build 1t as it was awarded and NCRC 

19 requ1red it, then you actually don't have a retail 

20 base. You have something that's going to be boarded 

21 up or Just empty because no one wants 2t. It does 

22 seem to be fa1rly unreal2stic to go 30, 60, 80 AMI 

23 units and expect it all to work. 

24 MR. HENDERER: Well, there can be other 

25 tenants other than retail in the space but we believe 
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1 that ~t', ne reta~l tenants that wi provide the 

2 higher qual~ty of l1fe for the neighborhood. 

3 CHAIRPERSON GRIFFIS: Where is the reta1l 

4 tenants proposed to be, on the 14th Street or the 

5 G1rard Street side? 

6 MR. LITMAN: Both. 

7 CHAIRPERSON GRIFFIS: So where's the 

8 daycare center? 

9 MR. LITMAN: The daycare center 1s tak1ng 

10 some of the retail space on G~rard Street and some 

11 below grade space on the Girard Street side. 

12 CHAIRPERSON GRIFFIS: Okay. D1d you want 

13 to state your name and address for the record? 

14 MR. LITMAN: Yes. Arnie Litman, 3331 22nd 

15 Street, S.E., Washington, D.C. 

16 CHAIRPERSON GRIFFIS: Okay. 

17 MR. LITMAN: Though I am the project 

18 manager, I'm speaking here today as a real estate 

19 broker with 30 years exper~ence do~ng commercial 

20 leas1ng 1n both downtown office bu1ld1ngs and reta1l 

2~ shopping centers throughout the city. 

22 My exper1ence 1n leasing this space has 

23 been that the more typical quality tenants, whether 

24 you like them or not, a Starbuck's, dry cleaners, 

25 different banks that we talked to, Dunkin Donuts, 
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1 CarJ.bou fee. These people are re. y 1nterested J.n 

2 a hJ.gher ce1.l1ng. Even the ceil1ng we have here today 

3 is e1ght feet, six inches so you've got to J.magJ.ne 

4 walking into a restaurant or some other establJ.shment 

5 where the ce1l1ng is kJ.nd of 1rnp1nging upon certa1nly 

6 a taller person. 

7 The dry cleaners aren't 1nterested because 

8 they can only get one layer of clothes whJ.le J.n a 12-

9 foot ceiling they can actually get two layers of 

10 clothes and a conveyor belt so they really are 

11 substantially J.ncreasJ.ng the1r space. 

12 What I have found is that tenants who 

13 don't object to any ceiling height have been Cash 2 

14 go, First Cash, Ace Check CashJ.ng. They JUSt want to 

15 be J.n the neighborhood because they feel there J.s a 

16 real draw there. 

17 I have met with several Chinese 

18 restaurants, mostly carry-out variety, not sit-down. 

19 And food provJ.ders who have really had no experience 

20 J.n the busJ.ness. I have also met with three people 

21 who want to open up a lJ.quor store J.n the area. 

22 The problem J.S not economic. The problem 

23 1s that we made a comm1tment to Council Member Graham 

24 and to Mayor Will1ams when we met with h1rn wh€n we 

25 fJ.rst adopted this project. We made a commitment to 
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1 NCRC tha e would bring them qual~t_ enants and we 

2 have made a comm~tment to the ANC when we f~rst met 

3 them that we were golng to try to ~mprove the 

4 nelghborhood, improve the quallty of life of everybody 

5 that llves there now. 

6 We even made a commitment that out of the 

7 profit that would be made ~n thls, $250,000 would be 

8 st aside to establish a subsidy so a neighborhood 

9 business could move lnto the shopplng -- ln the retall 

10 area. We have several retall people. Two of them are 

11 already ~n the area. Thelr leases are up ln two years 

12 and they want to relocate to our property. 

13 The problem that we faced ln talking to 

14 them was they are now ln areas that have 12 and 14-

15 foot ce~lings. For them to come lnto an establishment 

16 now that has an eight-foot ce~ling they are really 

17 glVlng up storage space and display space and an 

18 abll~ty to make money for themselves. 

19 These other tenants that I ment~oned, the 

20 check cash~ng, the carry-out restaurant, the llquor 

21 stores, they are all Wllllng to pay our rents. It's 

22 not a matter of the place is going to end up being 

23 boarded up. We don't belleve they are going to end up 

24 being boarded up. 

25 It's a matter of the commitment that we 
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1 made to ~C, to Mayor Will1ams, to mc1..l Member 

2 Graham, and to the ANC of bringing in qual1ty tenants 

3 and somebody that was go1ng to enhance and improve the 

4 neighborhood. We JUSt don't feel that w1th the lower 

5 heights that we could have. 

6 I know in the back of your m1nds itrs 

7 l1ke, "Gentlemen, shouldn't you have seen this 

8 earlier?" Yes. The build1ng was designed by an 

9 architect. He passed away 1n the m1ddle of the 

10 development. We caught it kind o£ late 1n the game 

11 and OPD did offer us an out. However, we are now 30 

12 feet deep into the ground. 

13 We are laying our infrastructure next 

14 week. We are pouring the concrete base w1thln two 

15 weeks. There is no stopping us. The bank comm1tments 

16 are there. The money 1s being spent. The contract 

17 commitments are there for the contractor. The proJect 

18 is well underway. It has strict deadlines, strict 

19 adherences. We have other comm1tments, not just banks 

20 but to NCRC to complete the project. 

21 We are sorry. There 1s no turn1ng back. 

22 We are just look1ng for th1s variance because it is 

23 our only way out to bring the quality tenant we feel 

24 we need and are committed to bringing to Columbia 

25 He1..ghts. 
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1 CHAIRPERSON GRIFFIS: Gc Thank you. 

2 If I understand you correctly, your test~mony to the 

3 fact of the ceil~ng height goes to one, the 

4 flexibility wh~ch obviously opens up the opportunity 

5 of differing reta~lers and that 1s today and perhaps 

6 give years from now when leases are up. 

7 MR. LITMAN: And forevermore. 

8 CHAIRPERSON GRIFFIS: R~ght. And so it 

9 l~m1ts your ab~lity and breadth of who might be 

10 ~nterested in that so that the flexibil~ty obviously 

11 goes into, as I understand you say1ng, the quality of 

12 type of retailer that would go 1n there. 

13 MR. LITMAN: Correct. And I know that OPD 

14 supports that pos~t~on because I know they are working 

15 with other developers to 1ncrease reta1l height. Our 

16 problem 1s coming to you now late 1n the game. But we 

17 know that throughout the c1ty the DCBIA, other 

18 developers are all after the increased height. We 

19 know that. Th1s ~s JUSt late 1n the game and that's 

20 why we seek the var1ance. 

21 CHAIRPERSON GRIFFIS: I understand what 

22 you're say1ng. They are all after the increase 1n 

23 he1ght. DCBIA is an association, not a developer. Am 

24 I correct? 

25 
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1 CHAIRPERSON GRIFFIS: An ,o what you're 

2 say1ng, if I understand -- tell me if my understanding 

3 1s correct. Because we are so he1ght-1mpinged 1n th1s 

4 c1ty, 1f you raise the f1rst floor 1n order to, if I 

5 understand you correctly, get high quality or 

6 flexib1lity of retailers, 1f you raise that first 

7 floor to 16 or 20 feet, 1t would give you also a 

8 clar1fication in egress1on. 

9 You may be looking at the ce1l1ng height 

10 but that doesn't go to what the slab height 1s because 

11 you've got two feet above this drop ce1l1ng. If you 

12 go to rais1ng that retail, well, you are obviously 

13 losing something above 1t because you are at your 

14 he1ght restr1ct1on. 

15 Is that what you're say1ng? DCBIA and 

16 other folks 1n the c1ty and the Office of Planning are 

17 working on increasing the ava1labil1ty of higher 

18 reta1l on the f1rst floor without impact1ng what m1ght 

19 be above w1thout los1ng a floor of the bu1ld1ng? 

20 MR. LITMAN: Yes. In our case in this 

21 scenario, we are seeking four feet for the retail 

22 space which takes from e1ght to 12 feet. As well as 

23 since we have the ability, the addit1onal four feet 

24 would be spread over the other six floors of 

25 residential. Aga1n, the thinking there was we have 50 
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1 percent ordable units. There is other 

2 development 1n Washington, D.C. that is offering 50 

3 percent affordable hous1ng as well as 50 percent 

4 market. 

5 The idea there was that we have this 

6 ab1lity to enhance not JUSt market units but everybody 

7 who is buying in th1s building. There was an 

8 opportunity to 1ncrease a product for the less wealthy 

9 as well as the wealthy across the board. It just 

10 seemed like the right th1ng to do. 

11 CHAIRPERSON GRIFFIS: Okay. Is the Zon1ng 

12 Commiss1on tak1ng up any of th1s 1n terms of overlays 

13 or text amendments looking at retail height on 

14 buildings? Are you aware of that? Is that happening? 

15 MR. LITMAN: I believe 1t's happen1ng but 

16 it's not something that we're 1nvolved in. We are 

17 s1ngle-bu1ld1ng purpose. 

18 CHAIRPERSON GRIFFIS: Sure. Sure. I'm 

19 just wondering whether you had any understanding of 

20 them actually look1ng at it. I'm sure the Office of 

21 Planning probably knows. 

22 MR. LITMAN: I have th1rd-hand knowledge 

23 that there is some k1nd of proposal whereby by 

24 1ncreasing the retail height in a bu1ld1ng it w1ll not 

25 affect the overall height of a building's restriction. 
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1 CHAIRPERSON GRIFFIS: Ri 

2 MR. LITMAN: I don't 

3 CHAIRPERSON GRIFFIS: Well, we've touched 

4 and danced on 1t a couple of t1mes. Certa1nly we have 

5 retail in arts overlays that requ1re 50 percent or 

6 more of a f1rst floor. It's certainly not something 

7 that the Zoning Commiss1on is unaware of and the 

8 difficulties 1n making that are what you lose 

9 obv1ously 1f you have a double he1ght space on the 

10 first floor. 

11 But let's move ahead. Ms. M1ller, 

12 questions? 

13 MS. MILLER: I have a few questions. The 

14 issue with the higher ceilings not being antic1pated 

15 earlier. Was 1t not anticipated before you entered 

16 into the LDA? 

17 MR. LITMAN: Before we went to --

18 MS. MILLER: Before you entered 1nto the 

19 LDA. 

20 MR. LITMAN: That's correct. The original 

21 arch1tect had drawn it so that we could max1ro1Ze the 

22 he1ght and every floor was eight feet. B1ll Morris 

23 had taken over in mid-stream and 1t's just something 

24 that the not-for-prof1t and myself really didn't focus 

25 on because we were more focused on the 50 percent 
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1 affordat .ty component and how we w : go~ng to mix 

2 ~n the condomin~um documents and how that mix was 

3 go~ng to arrange. Then as soon as we began talking to 

4 retail tenants, th~s problem began to appear. 

5 CHAIRPERSON GRIFFIS: Let's not get too 

6 far ~nto it. Let's get very s~mplist~c here in the 

7 chronology. Were the CDs 100 percent when the LDA was 

8 signed? 

9 MR. LITMAN: Were the CDs 100 percent? 

10 No, they were not. 

11 CHAIRPERSON GRIFFIS: Exactly. The ~ssue, 

12 to direct the quest2on back to Ms. Miller which I 

13 th2nk she's explor~ng, you s2gned the contract on this 

14 before the actual documentat2on was 100 percent 

15 complete. 

16 MR. LITMAN: Correct. 

17 CHAIRPERSON GRIFFIS: They were 2n locked 

18 program financing setup and then you started 

19 complet2ng your documents and des1gn. 

20 MR. LITMAN: Correct. 

21 CHAIRPERSON GRIFFIS: Okay. 

22 MR. LITMAN: And we had no leas1ng 

23 activ2ty pr2or to construct2on. 

24 

25 
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1 part of _arger master plan for the ~vitalization of 

2 the 14th Street corr1dor and Colurnb1a Heights. 

3 Correct? 

4 MR. LITMAN: That's correct. 

5 MS. MILLER: So 2£ you didn't have the 

6 restrict1ons of the LDA and you were decid2ng how you 

7 could bu1ld th2s build1ng without gett1ng a variance, 

8 what would your option be? Would one of them be less 

9 affordable hous1ng un1ts? I know you just addressed 

10 the issue of taking off one floor which wouldn't be 

11 econom1cally viable. 

12 MR. LITMAN: Speak1ng as a capitalist and 

13 not for the not-for-profit, yes, I would advocate 

14 fewer affordable dwell1ng un1ts and more market units. 

15 However, the not for profit 1s the developer. They 

16 are the ones that hired me to ass1st them in this and 

17 that is their miss1on. That is their comm1tment and 

18 it's one that I really do support in spite of my 

19 previous statement. 

20 MR. HENDERER: It's also worth noting that 

21 the affordable units 1n the proJect are not 

22 sequestered 1nto one port1on of the project. They are 

23 marbled throughout the building. The building 

24 contains a m1xture on each floor of one-bedroom, two-

25 bedroom, and three-bedroom units so that you don't 
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1 have all 1e three bedroom un1ts tog 1er. 

2 You don't have all the two-bedroom units 

3 together. They are all m1xed. The affordable and 

4 market rate are mixed because the project goal 1s to 

5 provide that certa1n mix of d1fferent fam1ly s1zes, 

6 different 1ncomes 1n one proJect. 

7 CHAIRPERSON GRIFFIS: Is this the basis of 

8 your be1ng awarded the property do you believe? 

9 MR. RENDERER: It was a significant 

10 component of it, I believe, yes. 

11 CHAIRPERSON GRIFFIS: Okay. What's the 

12 master plan you were talking about? 

13 MR. LITMAN: The master plan? 

14 CHAIRPERSON GRIFFIS: Yeah. I mean, 1t's 

15 1n the wr1tten subm2ssion, too, that this 1s 1n 

16 accordance with the master plan for the area. What is 

17 that? 

18 MR. LITMAN: That is someth2ng that the 

19 c1ty has drawn up for development 1n Columbia He1ghts. 

20 As you are well aware, NCRC or RLARC has many parcels 

21 of land 1n Columb1a He1ght that they are 1n the 

22 process of developing now or have issued RFPs for and 

23 developers in developing Columbia Heights. 

24 MS. MILLER: What does that mean the c1ty 

25 has drawn up? 
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1 MR. LITMAN: I think the .ty has an 

2 overall master plan of development and where they 

3 would l~ke to see ~t. I th~nk an agency l~ke NCRC ~s 

4 an instrument unto wh~ch the c~ty gets these parcels 

5 of land developed whether by themselves or through --

6 CHAIRPERSON GRIFFIS: I think we are go~ng 

7 to take OP task and see if they have this master plan. 

8 MS. MILLER: R~ght. 

9 MR. LITMAN: Of course, with the 

10 assistance and direct~on of 

11 CHAIRPERSON GRIFFIS: Let's move ahead 

12 then. So you weren't actually noting a specific plan 

13 that you were 1ook~ng at or it was your understand~ng 

14 that this was f~tt~ng into? 

15 MR. LITMAN: No. 

16 CHAIRPERSON GRIFFIS: Okay. 

17 MS. MILLER: Could you JUSt also -- I'm 

18 sorry. 

19 MR. LITMAN: Except that I do note that 

20 the mayor ~s committed to creating a lot of affordable 

21 hous~ng in the c~ty and the not-for-prof~t was -- one 

22 of its gu~d~ng missions was to cooperate w~th that 

23 ~n~tiative from the mayor's off~ce. 

24 MS. MILLER: I guess I have two other 

25 follow-up questions. The co~.itments that you m?de 
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1 referenc *o to Council Member Graha lnd the mayor, 

2 are these written comm1trnents, verbal commitments? 

3 What are you alluding to? 

4 MR. LITMAN: In meetings we had with the 

5 mayor's economic development branch and with Council 

6 Member Graham h~self we told them when we were 

7 getting their support for this exactly what our 

8 comm1tment was. If you read the LDA 1t 1s spec1f1c 1n 

9 there about br1ng1ng neighborhood businesses 1n and 

10 rental subsidy to enable these rental bus1nesses to 

11 come in and be able to afford the rents. 

12 I was just handed a note that says that 

13 the 14th Street urban renewal area 1s part of the 

14 city's master plan that you asked me about earlier. 

15 MS. MILLER: Okay. And my last question 

16 1s can you elaborate how the he1ght increase 1s not 

17 1nconsistent or is consistent w1th the zone plan? 

18 MR. RENDERER: I think B1ll can answer 

19 that. Do you have some p~ctures, B1ll, that you can 

20 show us? 

21 MR. MORRIS: We have the p1cture -- I'm 

22 sorry. Aga1n, I'm B1ll Morr1s, the architect. There 

23 are some photographs in the application packet which 

24 show context of some of the neighboring buildings some 

25 of which are 10 stories 1n height. I would say, yes, 
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1 the pro~ ~d height is 1n conformanc J1th the context 

2 and the height of the surround1ng area. 

3 CHAIRPERSON GRIFFIS: What are some of the 

4 he1ghts of the adJacent buildings, photographs or not? 

5 If you go south on 14th Street, wh1ch is the adJacent 

6 building, how tall 1s that? 

7 MR. MORRIS: The adJacent building 1s 

8 approximately 65 feet from my counting bricks. It's 

9 s1x stories of 10-foot stor1es. 

10 CHAIRPERSON GRIFFIS: Okay. So you have 

11 approx1mately 65. Th1s would be a l1ttle bit higher 

12 than that. What about across the street? Is it a 

13 shorter build1ng? A taller bu1lding? 

14 MR. MORRIS: Across the street there 1s a 

15 10-story building wh1ch is taller than our proposed 

16 h1gher build1ng. It 1s, I would say, approx1mately 70 

17 to 80 feet w1thout do1ng an exact measurement. 

18 CHAIRPERSON GRIFFIS: Wow. Is that a new 

19 building? 

20 MR. MORRIS: It's a 10-story building that 

21 has been there some number of years. 

22 MR. LITMAN: There's also a n1ne-story 

23 building in the area adjacent to that one. 

24 CHAIRPERSON GRIFFIS: The one across the 

25 street, is 1t res1dent1al? 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBI;RS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, 0 C 20005-3701 www nealrgross corn 



54 

1 MR. MORRIS: Yes. 

2 CHAIRPERSON GRIFFIS: Is there anyth1ng 

3 else ln 1t? 

4 MR. MORRIS: There lS ground-floor retall. 

5 MR. LITMAN: Yes. In the new Amsterdam 

6 building there's four retall tenants. In the building 

7 to the south of us it's all resident1al. 

8 CHAIRPERSON GRIFFIS: When was the 

9 Amsterdam bullt, do you think? Or do you know? 

10 MR. LITMAN: I don't know but my guess 

11 would be I know it was renovated Wlthln the last 20 

12 years. 

13 CHAIRPERSON GRIFFIS: In your knowledge of 

14 projects and development does lt look 11ke some of 

15 that was bullt ln the last 20 years? 

16 MR. LITMAN: No. 

17 CHAIRPERSON GRIFFIS: Okay. So 

18 contextually lf we are talklng about it, th1s bullding 

19 1s 10 stor1es ls what your testlmony was? It's 

20 cons1derably h1gher than 60 feet. Is that correct? 

21 MR. MORRIS: Correct. 

22 CHAIRPERSON GRIFFIS: And it has retall on 

23 the first level? 

24 

25 
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1 CHAIRPERSON GRIFFIS: So .'s comparable 

2 to the product that you're look~ng at putting here. 

3 Does ~t look l~ke an or~g~nal bu~ld~ng in the 

4 corridor, do you th1nk? Over 30, 40 years old? 

5 MR. LITMAN: Yes, 1t does. 

6 CHAIRPERSON GRIFFIS: I see. Okay. Any 

7 other questions? 

8 MR. ETHERLY: Yes, Mr. Cha1r. Just 

9 briefly on the 1ssue of the Amsterdam, how would you 

10 descr~be the ceil1ng heights on the Amsterdam retail 

11 spaces? 

12 MR. LITMAN: They are between 12 and 16-

13 feet h1gh in the retail spaces. It is one of the new 

14 Amsterdam tenant whose lease is up in two years that 

15 is contemplating cornQng over. It's a conven1ence 

16 store. I bel1eve their's is 16-feet high. For them 

17 to go from 16-foot to 8-foot ceil1ng won't work. 

18 MR. ETHERLY: Cons1derably unworkable. 

19 It's 1nd1cated 1n the subrnlttal at Exh~b~t No. 6, 

20 which is the February 4th submittal outly1ng the 

21 var1ance request, a number of the ent~t1es that have 

22 already either shared a -- have given you a reject1on 

23 with regard to the request for retail space. Have 

24 those rejections come in the form of letters or have 

25 they been pr1mar1ly verbal. 
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1 MR. LITMAN: Verbal. I 1 name some . 

2 MR. ETHERLY: It's ~nd~cated ~n the 

3 record, Starbuck's, 7-Eleven, Subway, Quiznos, 

4 Montgomery Donuts, H&R Block, Gambrel K~dney D1alysis 

5 Center, and a score of other users. Would you be able 

6 to, Mr. Litman, give a rough estimate or ballpark 

7 figure in terms of how many rejections you have? 

8 The reason I'm asking 1s I Just want to 

9 kind of na1l down the fact. I think I'm 1n agreement 

10 with you that you are runn1ng into some difficulty but 

11 I just want to make sure that we are very clear 1n 

12 terms of establishing that. How many reject1ons would 

13 you say you've received? 

14 MR. LITMAN: I would say we're at about 15 

15 r1ght now. 

16 MR. ETHERLY: About 15. And most of these 

17 rejections have been handled by herself personally. 

18 Correct? 

19 MR. LITMAN: Yes. 

20 MR. ETHERLY: Okay. It would be your 

21 testimony that one of the clear rat1onales or one of 

22 the clear reasons that you're hear1ng these reject~ons 

23 has been the healing site -- I'm sorry, the ce1ling 

24 height. That has been specifically referenced to you? 

25 
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1 MR. ETHERLY: Okay. Is your testunony 

2 that were the ceiling he~ght to be ra~sed you would 

3 perhaps be able to resuscitate some of these current 

4 tenants some of these perspect~ve tenants who 

5 currently have said no to the space? 

6 MR. LITMAN: Absolutely. 

7 MR. ETHERLY: Okay. Let me get a sense 

8 also that there ~s another subtle ~ssue here that I 

9 wanted to k~nd of explore that I think also goes to 

10 the ce~l~ng height piece. Clearly the retail p~ece ~s 

11 a big component of this but there is another aspect of 

12 the d~scussion that was ~ncluded in the February 4th 

13 letter and that involves what you're going to be doing 

14 with some of the add~t~onal he~ght ~n terms of 

15 spreading it out through the rest of the building. 

16 In particular those residential unlts on 

17 floors two through 7. One, I want to be sure in terms 

18 of the overall design of the build~ng it's noted on 

19 what would be page 3 of the February 4th letter, and 

20 I'm read~ng the second sentence of the paragraph under 

21 "Residential Challenges" that, "There ~s no 

22 dist~nction between units as to s~ze, locat~on, 

23 ceil~ng height, or bu~lding amenity." 

24 No. 1, that means that w~th respect to 

25 your affordable dwelling un~ts versus your market rate 
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1 un~ts tt ~·s no difference in terms . size and 

2 amen~ty. They are all mere ~mages of one another. 

3 MR. LITMAN: Correct. 

4 MR. ETHERLY: W~th respect to the 

5 addit1onal space that you would have to "play with" 

6 were your var~ance applicat1ons successful, that 

7 add1tional space would that get spread out equally 

8 among the affordable dwell1ng units or would it go 

9 more to the market rate un1ts? 

10 The reason I'm ask1ng, and then I'll be 

11 quiet and let you answer because you all are chomp1ng 

12 at the b1t, but there ~s a discussion about because of 

13 the high percentage of affordable dwell1ng un1ts you 

14 are recognizing or assert1ng that you may encounter 

15 challenges w1th respect to the sales of the market 

16 rate un1ts so you are trying to really bulk up as much 

17 of the amenity conversat1on as possible with respect 

18 to th~s property. 

19 I want to be sure I'm not read1ng that to 

20 mean you are going to take all that space and throw ~t 

21 into the market rate units as a way of JUSt trying to 

22 make them as strong as poss1ble for perspective 

23 purchasers or tenants. 

24 MR. LITMAN: Thank you for bring~ng it up 

25 because I d1dn't want my only emphasis 1n height to be 
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1 in the I 1ll space. What we have f 1d, and we are 

2 totally comm1tted to the 50 percent affordab1l2ty. 

3 What we are f2nd1ng in talking to some market people, 

4 not all but there are some who say, "I can move up the 

5 street for roughly the same dollar per square foot and 

6 have 20 percent affordable." 

7 The affordable, as you can imag1ne, as 

8 some negative connotation to it. We are addressing 1t 

9 you can look at these units and you would not know 

10 wh1ch are affordable and which are market. They are 

11 all going to be 1nd1st1nguishable from each other. 

12 One of the arguments we want to make for add1ng this 

13 extra space to all the units lS not JUSt to make the 

14 market un1ts better but to make the affordable 

15 dwell1ng un1ts better for two reasons. 

16 No. 1, 1n 20 years -- wh1ch sounds like a 

17 l1fet1me to some but 1t's the blink of an eye to 

18 others -- in 20 years these affordable dwelling units 

19 and the ~wners of these affordable dwelling un1ts have 

20 all restrict1ons lifted and they can sell those. They 

21 can't flip them 1n the meantlffie. They can't make 

22 greater than a five percent profit per year for 20 

23 years but at the end of 20 years free and clear they 

24 all become market units so it's got that 20-year 

25 component. 
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1 We want all the un1ts to , the same. We 

2 don't want somebody to say up and down units or 

3 anyth1ng else. They are 1nd1st1ngu1shable from each 

4 other. What we're find1ng is that 1n order to entice 

5 some of the market purchasers now to buy these, we do 

6 need to give them something better than what they can 

7 buy up the street for the same dollar per square foot 

8 cost. 

9 Whlle that doesn't sound like a lot, I 

10 thlnk 1t's eight 1nches per unit that we're adding, 

11 while 1t doesn't seem like a lot, it does enable us to 

12 give larger w1ndow open1ngs. It does g1ve a more open 

13 feeling. It does enable us to do some other, wh1ch 

14 I'll defer to the archltect, arch1tectural th1ngs that 

15 can be done in the unit to make 2t better. Every 

16 s1ngle un2t, every single purchaser has advantages of 

17 these benefits bar none. 

18 MR. ETHERLY: Any of the other panelists 

19 want to respond to that? 

20 MR. MORRIS: I th1nk Arnle said it quite 

21 well but, JUSt to reiterate, every s2ngle unlt, all 

22 affordable un2ts, all the market un1ts, benefit 

23 equally. Since we have 50/50 all floors benefit and 

24 we have affordable units on every single floor 

25 1ncluding the top floor of the build1ng. 
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1 MR. ETHERLY: Okay. Let come back to 

2 a question, and I apologlze momentarlly for using your 

3 f~rst name, Peter, but I did not catch your last name. 

4 MR. HENDERER: It's Renderer. 

5 MR. ETHERLY: Renderer? 

6 MR. HENDERER: Henderer, yes. 

7 MR. ETHERLY: Mr. Renderer, from the 

8 standpoint of the varlance test, of course, you spoke 

9 briefly to the Office of Plannlng's concern about the 

10 couch~ng of the var~ance analysis or your argument 

11 within the terms of what you're stuck Wlth based on 

12 your agreement with RLA. 

13 I recall, and I don't have the case slte 

14 in front of me, but let me start broadly. You've 

15 taken a look at some of the varlance case law. 

16 Correct? 

17 MR. RENDERER: Yes. 

18 MR. ETHERLY: Has there been -- I'm 

19 recalllng case law but I could be mlxing apples and 

20 oranges here and I might inv~te my colleagues to help 

21 me out as well, regard~ng the lssue of nonprofit 

22 purposes being used as part of rationale or as part of 

23 sat~sfy~ng one part~cular prong of the variance test. 

24 It could be the Monaco case that I'm thinking of but 

25 I'm not certaln about that. 
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1 What I'm cur1ous about i n those 

2 particular cases I'm hazarding a guess whether or not 

3 those cases involved nonprofits that were utiliz1ng 

4 the property 1tself for their own purposes. For 

5 example, in the Monaco case was 1t a nonproflt that 

6 was inhab1t1ng the subject property and had very 

7 particular nonprof1t purposes that went to how they 

8 were ut1lizing the property. 

9 Here we have something a little different. 

10 Clearly we're not talk1ng about the Nonprof1t 

11 Community Development Corporation going 1nto the 

12 property. You're not looking to util1ze office space 

13 or create any kind of space in th1s property for 

14 yourself. It's clearly a part of your miss1on and 

15 1t's very much a part of the agreement that you have 

16 with RLA, if not in terms clearly in terms of the 

17 spir1t of the conversation. 

18 Is there any way to kind of melt those 

19 two? It's a l1ttle bit of, I won't say, a softball 

20 question but it might be a little bit of a stretch but 

21 do you see any type of consistency there in terms of 

22 perhaps that th1nk1ng? 

23 MR. RENDERER: To a certain extent but I 

24 would like to emphasize that it is really a 

25 comb1nation of factors that make this the exceptional 
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1 situatio. hat 1t 1s, and that 1s 1t the 

2 combination o£ the developer hav1ng the nonprof1t 

3 purpose and the des1re through 1ts organ1zational 

4 structure to create the high qual1ty environment that 

5 they des1re create to the development cornb1ned with 

6 the development agreement through the LDA which is a 

7 set of restr1ctive covenants wh1ch encumbers the 

8 property wh1ch together produce the exceptional 

9 s1tuation on the property. 

10 MR. ETHERLY: And 1t's your sense that the 

11 LDA if we were to -- I th1nk part of your written 

12 submission ant1cipated the concern that some board 

13 members m1ght have that doesn't this open up a 

14 slippery slope if you accept as grounds for a var1ance 

15 a contractual k1nd of corner that you painted yourself 

16 into. 

17 Does that open up the door to further 

18 appl1cants down the l1ne say1ng, "Wa1t, I have a 

19 contract and 1t's say1ng I have to do this and, as a 

20 result, I should get a var1ance." Part of your 

21 response to that, I'm th1nking, or I'm reading, is 

22 1t's very unusual to have such a h1gh percentage of 

23 affordable dwell1ng units. 

24 Help me understand a little bit of that 

25 and perhaps this comes back to Mr. L1tman, or even 
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1 perhaps ,k to the nonprofit, Ms. 0 s. W1th 

2 respect to the number of affordable dwelling units 

3 that you typically m1ght see in terms of th1s type of 

4 project, what --

5 MS. OWENS: Ten to 20 percent. 

6 MR. ETHERLY: Ten to 20 percent. And you 

7 are currently at? 

8 MS. OWENS: F1fty. 

9 MR. ETHERLY: Fifty percent. Okay. Are 

10 there any other 50 percent LDAs or developments out 

11 there that you know of presently or poss1bly in the 

12 pipeline even? 

13 MR. LITMAN: None. 

14 MR. ETHERLY: Okay. Thank you. Thank 

15 you, Mr. Chair. 

16 CHAIRPERSON GRIFFIS: Thank you, Mr. 

17 Etherly. Others? 

18 MS. MILLER: Just follow1ng up on that. 

19 I klnd of asked th1s quest1on before but separate from 

20 the LDA could the goals of the "master plan" be 

21 accompl1shed without seek1ng a variance in this case 

22 or a PUD? It would mean less affordable hous1ng or 

23 you JUSt couldn't do it at all or what would it result 

24 in? 

25 
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2 in the 14th Street development corridor. The questJ.on 

3 J.s go1ng to be do we create somethJ.ng at thJ.s point in 

4 time that prov1des for not only h~gher quality of 

5 retail and commercial tenant today but also in the 

6 future, or do we slmply have a lower qualJ.ty tenant 

7 and we accept that sacrifice as part of the 

8 development plan. Of course, you can cont1nue to 

9 revitalize the 14th Street redevelopment corrJ.dor. 

10 However, this would be -- it would not as strong. 

11 It would not provide the same kind of 

12 qualJ.ty of lJ.fe that we belJ.eve that we can provide if 

13 we take this measure now. We really belJ.eve that 

14 we're at an important juncture in the opportunJ.ty to 

15 develop something here that is particularly special 

16 and particularly high quallty to provide a lastly 

17 positive social impact on the neJ.ghborhood. 

18 MS. MILLER: And JUSt to clarify, it's 50 

19 percent affordable housJ.ng and thJ.s J.s unJ.que within 

20 the city? 

21 MR. HENDERER: Yes, J.t lS. Most of the 

22 other LDAs out there are in the 10 to 20 percent ADO 

23 range. However, because we have a nonprofit developer 

24 here, we are not lookJ.ng to make a bJ.g profit on this. 

25 The proflt that any surplus revenue from this gets 
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1 plowed b. into the nonprofit purpo of the 

2 nonprof1t most of it going into the neighborhood. 

3 That 1s the reason why we're at 50 percent AUDs and 

4 that's part of the un1que component of the property. 

5 MS. MILLER: Thank you. 

6 CHAIRPERSON GRIFFIS: Anyone else? 

7 MR. MANN: I have a quest1on. Can you 

8 expla1n to me again why you can't or don't want to 

9 seek the PUD? 

10 MR. RENDERER: The PUD process lS a very 

11 thoughtful suggest1on put forward by the Office of 

12 Plann1ng but, unfortunately, we're in the construct1on 

13 process r1ght now and the PUD process would take long 

14 enough, probably in the s1x to 12-month range, that by 

15 the t1me the PUD process would reach 1ts conclusion, 

16 we would be at about the 4th floor construction and 

17 the dec1s1on would be rendered moot. 

18 MR. MANN: So you anticipate seek1ng 

19 rel1ef from BZA 1s the qu1cker way to go? That's the 

20 reason for do1ng this? 

21 MR. LITMAN: It's not just qulcker but 

22 because of the pred1cament we're 1n where we are 

23 already under construction, it truly 1s the only 

24 relief that we can seek. It's not exped1ous. It's 

25 the only avenue that we have at this po1nt in time. 
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1 CHAIRPERSON GRIFFIS: Yo po~nt is if you 

2 went through the PUD the t~me it takes to get all that 

3 set down to the hear~ng, when you say ~t would be 

4 moot, the point is the f~rst level would be bu~lt so 

5 even if they granted you a 100-foot var~ance to the 

6 build~ng, ~t wouldn't change the f~rst floor because 

7 2t's done. You don't have the time to pursue relief. 

8 MR. LITMAN: Correct. 

9 CHAIRPERSON GRIFFIS: Anything else? It's 

10 a difficult situation. I want to just see 1f I'm 

11 clear. You keep throw~ng around th2s soc1ally and, ~n 

12 fact, ~n the wr2tten submiss2on you also say 

13 pol1tically and econorn~cally 1mportant fasc~nating 

14 descript~ons of development scenarios. Obv1ously ~t's 

15 part of the un1queness that's here. 

16 Let's explore a l1ttle bit more of the 

17 reta1l and in terms of the height 1t's soc2ally and I 

18 th~nk what you're touch2ng upon 2n a lot of sense and 

19 throw1ng around some of the 1mportance of 14th Street. 

20 Aren't you talking about animat1ng the area around 1t 

21 to the impact that th1s bu2ld1ng brings to the 

22 neighborhood ~tself? That goes to what k1nd of 

23 reta~lers you have, what kind of utilization, what 

24 k1nd of activ1ties on the sidewalk. Those are 

25 important aspects. Am I correct? 
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1 MR. RENDERER: Absolutel The nonprof~t 

2 recogn~zes that the cornmerc1al space fronting on both 

3 14th Street and G1rard ~s the way that the building 

4 interacts with the publ1c on the sidewalk. It 1s the 

5 public's 1nterface w~th the build1ng so it's very 

6 important to have high qual~ty retail in those spaces 

7 and h1gh qual1ty commercial tenants because that's 

8 what shapes the neighborhood. That's what shapes the 

9 foot traffic. That's what help form the character of 

10 the neighborhood for many, many years to come. 

11 CHAIRPERSON GRIFFIS: That's what ~s so 

12 1mportant about the quality or type or flex~b1lity of 

13 the retail tenants that you can accommodate ~n this 

14 tr1al. 

15 MR. RENDERER: Absolutely. 

16 CHAIRPERSON GRIFFIS: I see. Okay. 

17 Mr. Etherly. 

18 MR. ETHERLY: Thank you, Mr. Chair. Let 

19 me come back aga1n real qu~ckly to the LDA and JUSt 

20 ensure that I understand th1s particular process. 

21 When the Nonprof1t Cornmun1ty -- I'll say Nonprof1t CDC 

22 JUSt for shorthand purposes. When you came to this 

23 project was there -- how was this parcel made 

24 ava1lable? It was 1n the hands of RLA, correct? 

25 
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1 MR. LITMAN: Yes. The R :C and CRC had 

2 issued an RFP. It was open for any developer to 

3 submit. There was a publ~c hearing. I believe they 

4 called it a serrate. Many developers came up and 

5 presented their 1deas. 

6 MR. ETHERLY: Okay. 

7 MR. LITMAN: And we were just one of many 

8 who presented our 1deas but we were the only one that 

9 has such a high component of affordable dwell~ng 

10 units. 

11 MR. ETHERLY: Okay. And all of the 

12 cond~tions that you've referenced, some specifically, 

13 some very broadly, all of the restr1ct1ve covenants, 

14 all of the requ1rements that attach to the partial 

15 were part of the RLA's or NCRC's RP, 1f you will. All 

16 of that was ~ncluded as part of the -- the log1cal end 

17 of my question is if there were d1fferent developers 

18 s1tt1ng at this table they would be deal1ng with the 

19 same requ1rements as well? 

20 MR. LITMAN: No. The RFP was such that 

21 they said, "We are looking for some affordability 

22 component." 

23 MR. ETHERLY: Okay. 

24 MR. LITMAN: And we are the ones that 

25 ultimately negot~ated the 50 percent affordab1lity 
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1 componen .1th the NCRC. 

2 MR. ETHERLY: Okay. 

3 MR. LITMAN: We believe-- well, let's put 

4 all the cards on the table. Th~s was not the 

5 strongest developer bidding for th~s parcel. I 

6 absolutely bel.1eve that one of the reasons -- not one 

7 of but the reason that this weaker development, and 

8 I'm talking economically, this weaker developer was 

9 granted th.1s award was because of this h.1gher 

10 component of affordable dwelling un.1ts and the 

11 comm.1tment they had shown in the past to not just say 

12 .1t but to live up to .1t. 

13 MR. ETHERLY: So wh.1le ~t might not be 

14 correct to say that the 50 percent affordable dwelling 

15 un~t or affordable housing requirement was part of the 

16 requirement, RLA's or NCRC's RP wanted affordable 

17 hous~ng as part of a proposal. 

18 MR. LITMAN: Yes. 

19 MR. ETHERLY: Wanted a rnlxed development, 

20 so to speak, .1n terms of affordable and market rate 

21 and wanted a retail component. 

22 MR. LITMAN: Correct. And wanted some 

23 ab.1lity to br.1ng .1n ne.1ghborhood retail. They didn't 

24 JUSt want cha~ns but they wanted somebody from the 

25 neighborhood who either had an establ.1shed business 
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1 and need to be relocated because s of the other 

2 bu1ld1ngs were be1ng torn down or leases were up and 

3 looking for a better establ2shment. Somebody from the 

4 neighborhood. 

5 MR. ETHERLY: So let me turn back to --

6 MR. LITMAN: As well as ch2ldcare center. 

7 That was very defin2tely one of the require -- well, 

8 yes, requ2rements that they wanted in the development. 

9 MR. ETHERLY: Okay. Let me then turn back 

10 to counsel. Have you come across 1n your assessment 

11 or your survey of variance case law, have you come 

12 across instances where, as you've said, restr1ct1ve 

13 covenants or other such conditions like this have been 

14 used as grounds for sat2sfaction of that first prong? 

15 In particular, I 1 m getting at the issue of 

16 would you agree or d2sagree that typically that f1rst 

17 prong speaks to a phys1cal condit2on of the property 

18 or would this type of condition satisfy that first 

19 prong? 

20 MR. RENDERER: Well, the f2rst prong lS 

21 fa2rly broad and you're r1ght. In the broader sense 

22 1t does talk about exceptional narrowness, 

23 shallowness, shape of a specific piece of property at 

24 the time of the or1ginal adoption of the regulations, 

25 or by reason of exceptional typographic conditions. 
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1 But ~t cont1nues to say, )r other 

2 extraord1nary or except1onal situat~on or cond1tion." 

3 We think this is one of those other extraordinary or 

4 exceptional s1tuat1ons or cond1t~ons. While the other 

5 criteria there descr1bed physical attributes of the 

6 lot, we bel~eve tha~ th1s lS one of those other 

7 extraord~nary or exceptional situat1ons or cond1t2ons. 

8 MR. ETHERLY: Okay. But you would not be 

9 1n a position to say that you have come across case 

10 law that necessarily explores that last half of it? 

11 MR. RENDERER: No, I have not. 

12 MR. ETHERLY: Understood. Understood. 

13 Thank you, Mr. Cha1r. 

14 CHAIRPERSON GRIFFIS: This might be a good 

15 seque then to Ms. M1ller. Ms. M~ller. 

16 MS. MILLER: I wonder 1f you could 

17 elaborate a l2ttle b2t further on the restrictive 

18 covenants that are bind2ng the property. 

19 MR. HENDERER: The restr~ct1ve covenants 

20 are embodied in the LDA. I bel1eve we have cop1es of 

21 that. Don't we? 

22 CHAIRPERSON GRIFFIS: We have the LDA. 

23 MS. MILLER: We did get that th1s morning. 

24 Maybe you can tell us where it 1s or touch upon 

25 what --
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1 MR. RENDERER: The entir ,DA is of record 

2 and forms the entire body of 1t is a set of 

3 restr1ct1ons on the property. It governs what can be 

4 developed on the property 1nclud1ng the 50 percent 

5 ADUs, 1ncluding the ch1ldcare center. It governs --

6 MS. MILLER: Okay. I didn't know if there 

7 was separate from the LDA. So you're saying the LDA 

8 conta1ns all these restr1ctions wh1ch are covenants. 

9 MR. HENDERER: Yes. Everything in the LDA 

10 lS of record and it 1mposes requirements upon the 

11 developer 1n terms of how the property 1s developed 

12 and what lS to be developed and what the developer may 

13 take out of the property which 1s lim1ted. There 1s 

14 a lim1ted proflt but, of course, a lot of that has to 

15 be put back 1nto the property. 

16 CHAIRPERSON GRIFFIS: Good. 

17 MS. MILLER: Okay. If you could JUSt 

18 explain one th1ng then. How is this -- you 

19 character1ze 1t as LDA lS a set of restricted 

20 covenants. How is that d1fferent from a sales 

21 contract or a regular agreement? 

22 MR. RENDERER: Well, a sales contract 

23 obv1ously isn 1 t of record. The LDA is of record and 

24 for.ms an encumbrance on the property. An ord1nary 

25 sales contract or other unrecorded document is not an 
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1 encumbra on the property because s not of record 

2 ln the land records. 

3 This 1s a component of the property. Any 

4 successor owner and title would obv1ously be subJect 

5 to this encumbrance on the land and encumbrance on the 

6 fee ownersh2p of the land. It does form a component 

7 part of the character of the land because it is of 

8 record. 

9 MS. MILLER: Thank you. That answers my 

10 quest2on. If you want to add something, go right 

11 ahead. 

12 MR. LITMAN: If it answers your questions, 

13 I'll remain sllent. 

14 MS. MILLER: Okay. Thank you. 

15 CHAIRPERSON GRIFFIS: Weren't you go1ng to 

16 go to the court c1tation that also spoke to 

17 restrict1ve covenants or other elements of the 

18 nonprof1t? 

19 MS. MILLER: I'll be happy to reference 

20 1t. 

21 Are you fam1l2ar w2th the case of Monaco 

22 versus. D.C. Board of Zoning AdJustment, 1979 Court of 

23 Appeals case? 

24 

25 
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1 nonprofl. nd it also 1nvolves coven, s. It 

2 addresses how these factors are dl.fferent and allows 

3 more flexib1l1ty for the Board 1n cons1dering a 

4 variance. Covenants do add to the un1queness 

5 analysis. 

6 CHAIRPERSON GRIFFIS: Good. Mr. Etherly 

7 and Ms. Miller are talk1ng about the same court case 

8 whl.ch 1s often cited for th1s Board. Monaco is a very 

9 important case 1n establl.shing numerous things of 

10 which now gove~n how we process var1ances. 

11 Specifl.cally look1ng at that was the nonprofit and the 

12 courts found that nonprof1ts in that part1cular case, 

13 and the Board has evolved in looking at 1t in an 

14 expanded form. 

15 As Ms. M~ller has JUSt briefly touched on 

16 is the fact of the lessening burden or the lessenl.ng 

17 threshold of establish1ng uniqueness based on the 

18 performance or the product of which the nonprof1ts do. 

19 Mr. Etherly l.S absolutely correct that most 

20 appl1cat1ons of this or utilizations of this court 

21 case go to the expans1on, the phys1cal expansion of a 

22 nonprofl.t in a certain building. 

23 They are expanding their own programs and, 

24 therefore, are having a hard t1me and need to expand 

25 the bu1lding that they are in and the un1queness may 
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1 not abso ely be there. This is an er form or 

2 ~terat~on not totally unheard before but one that I 

3 think may f2t, at least, our understand~ng of the 

4 util~zat~on of Monaco. 

5 MS. MILLER: I would also add that this 

6 case, as well as some other court of appeals cases, do 

7 say that when we're cons~der~ng the un~queness of the 

8 property that we can indeed cons~der condit~ons and 

9 situations that affect the property, not JUSt the 

10 topography of the property. 

11 CHAIRPERSON GRIFFIS: Okay. Except~onal 

12 s~tuations. Very well. Anything further for the 

13 applicant? Any quest~ons? Why don't we move ahead 

14 then and get through the other aspects of the case 

15 presentat~on. We obviously w~ll return to the 

16 appl~cant for any other clos~ng unless they have 

17 anyth1ng further they want to present at this t1me. 

18 MR. RENDERER: I th~nk we are complete. 

19 CHAIRPERSON GRIFFIS: Good. Let's move 

20 ahead then. Let's go to the Off~ce of Plann1ng who ~s 

21 w~th us, Mr. Parker. 

22 MR. PARKER: Good morning, Chairman 

23 Griffis, members of the Board. I'm Travis Parker with 

24 the Office of Planning. The proJect that's in front 

25 of you right now, the build1ng that ~s proposed as a 
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1 varJ.ance s a wonderful proJeCt on corridor. It 

2 has an excellent retaJ.l component as proposed, unheard 

3 of ratlo of affordable housJ.ng that is very desJ.rable. 

4 While there J.S no speclflc plan for the 

5 14th Street corridor that the Offlce of Planning has, 

6 it is part of a housJ.ng priorJ.ty area. This J.s a 

7 project that has a lot of amenities that the city 

8 would like to see. It also proposes a density that J.S 

9 larger than what is allowed in the zon2ng dJ.strJ.ct. 

10 The combination of those two lS exactly what a PUD 

11 process was designed to accomplish. There is nothing 

12 unJ.que about the property itself that allows for 

13 addit2onal heJ.ght. 

14 The NCPC when they put out the request for 

15 proposals for thJ.s site had an excellent agenda 2n 

16 askJ.ng for a high level of affordable hous1ng and 

17 ask1ng for ground floor retaJ.l and gett2ng thJ.s exact 

18 project. The project that was desJ.gned and LDA that 

19 was sJ.gned was exactly what the c2ty and NCPC would 

20 l1ke to see. 

21 CHAIRPERSON GRIFFIS: NCRC. 

22 MR. PARKER: NCRC. Excuse me. I'm sorry. 

23 Unfortunately, NCRC does not have the authorJ.ty to 

24 requ1re the BZA to approve variances on a property. 

25 this project is one that should be go1ng through the 
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PUD proc , as a review of ~ts amen~ •s ~n exchange 

for ~ncreased dens~ty. 

It's J..nconceJ..vable that when thJ..s project 

was des~gned the amount of experience 1n the design 

team and arch1tecture and commercial real estate and 

res1dential real estate d1d not know that a seven-

story building in a s1x-story d1str1ct would have to 

I be designed in a substandard way, that e1ght-foot 

reta1l and e1.ght-foot res1dent1al were substandard and 

very d1ff1cult to lease. 

In fact, members of OP met with the 

nonprofit last year well before this was des1gned and 

th1s was subm1.tted and when the pro]ect was 1.n the 

des~gn phase to d1scuss ways to get extra height. 

This is a situat1on where the applicant has chosen to 

design a substandard build1.ng, submit bu1ld1ng permit 

requests for a substandard build1ng and start 

construct1.on and come before the Board of Zoning 

Appeals when 1t's too late to go through the PUD 

process. 

Wh1le 1.t 1.s now d1fficult to go through 

that PUD process, 1t's 1mportant to f1nd other ways to 

accompl1.sh what we would all l1.ke to see J..n this 

bu1.lding. We would all l2ke to see thJ..s retail and we 

would all l1ke to see it at 12 feet. We would l1.ke to 
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1 see good es in there. OP would 11 to come up w1th 

2 ways to do that but we cannot recommend a var1ance 1n 

3 order that we c~rcumvent a PUD process. 

4 I'll go through the indiv~dual variance 

5 tests. Clearly any LDA, any sales contract ~n and of 

6 ~tself ~s not a hardship or is not a unique situation. 

7 If for-prof~t developers were develop~ng 50 percent 

8 ADUs, they would be able to make the same arguments. 

9 S1mply because we have a nonprofit status there should 

10 absolutely be some leeway design. However, it's what 

11 results from the project. 

12 Nonprofits do provide great projects l1ke 

13 this one that prov~de large amounts of affordable 

14 hous~ng. Regular developers don't do that. Or, if 

15 they do, they get credit for ~t through the PUD 

16 process. This is the same sort of situat~on that 

17 should result when a nonprofit comes before us. OP 

18 does not support c~rcumventing this process by coming 

19 to the Board to exped1ently and more inexpensively 

20 approve what should be a PUD. 

21 CHAIRPERSON GRIFFIS: Thank you very much. 

22 We apprec1ate the directness of your report. 

23 Ms. M~ller, questions? 

24 MS. MILLER: I have a few questions. What 

25 is the public policy behind a project l~ke this going 
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1 through PUD process instead of t varJ.ance 

2 process? 

3 CHAIRPERSON GRIFFIS: Publ1c pol1cy. 

4 MS. MILLER: vJell, what J.S 1t that makes 

5 that 1rnportant? 

6 MR. PARKER: The PUD process lS designed 

7 to take J.nto account amenitJ.es that a proJect like 

8 th1s one provides to the community at large. 

9 Wonderful retail space. A large, large percentage of 

10 affordable housing and grant extra density. In th1s 

11 case an extra floor, a 7th floor 1n a sJ.x-story 

12 dJ.strict. 

13 Whereas a var1ance procedure, as everyone 

14 here well knows, is desJ.gned to take 1nto account 

15 negative things about the property, reasons why 1t 

16 can't be done J.n an acceptable way. The fact that 

17 there is already a bu1ld1ng perm2t issued on this lot 

18 and that the building is under construction defeats 

19 that purpose and shows that the proJect can be done on 

20 the lot as 1t ex1st today. 

21 MS. MILLER: We've had cases before where 

22 they could have gone e1ther route. I'm not sure 1f 

23 you are aware of it. One of the ones I'm thinking of 

24 is the Fort L1ncoln case which is theoret1cal lots. 

25 Off1ce of Plann1ng, I think, adv1sed the applicant 
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1 t:hat the ught to go the PUD route they 1.nstead 

2 chose the var1ance route. Off1ce of Plann1ng, 1n my 

3 recollection, ended up support1ng that, I gather, 

4 because -- I don't know, because there was no adverse 

5 impact by do1ng that or 1t wasn't contrary to public 

6 1nterest. 

7 MR. PARKER: I would assume that there 

8 were unique s1tuat1on to the property and that there 

9 was a practical d1fficulty to do1ng it as a matter of 

10 r1ght. Whereas, 1n th1s situat1on the building is 

11 under construction as a matter of r1ght and could be 

12 bu1lt as a matter of r1ght. 

13 Now, clearly, we are w1ll1ng to find ways 

14 to make this proJect happen. I think sinking the 

15 f1rst floor wh1le 1t doesn't create the most optimum 

16 retail space would allow 12-foot ce1lings. No request 

17 has been made to JUSt grant a three or four-foot 

18 var1ance for the ceil1ng heights 1n the reta1l. 

19 Instead 1t's a 10-foot story to apply to the whole 

20 building. 

21 The res1dent1al would st1ll be v1able at 

22 1ts current heights and perhaps some comprom1se could 

23 be made but we don't support the entire project going 

24 through as 1t is as 1t should have been done in a 

25 planned-unit development. I think there are 
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1 comprom~ ; that can be made to f~nd 1at is best for 

2 everyone here. 

3 MS. MILLER: Is there some regulat1on or 

4 statute that precludes go1ng for a var1ance where the 
1 

5 applicant might also go for a PUD? 

6 MR. PARKER: You can always apply for 

7 either one but what I'm saying is they are different 

8 standards. There's a pos~t1ve standard to a PUD where 

9 you are applying for extra dens~ty in exchange for 

10 wonderful amen1ties l1ke th~s project contains. 

11 MS. MILLER: It just sounds to me like 1f 

12 they can apply to either one and they apply for a 

13 variance and they meet the var~ance test 

14 MR. PARKER: What I'm saying ~s this 

15 doesn't meet the var1ance test. 

16 MS. MILLER: You're say1ng 1t doesn't meet 

17 the variance test. 

18 MR. PARKER: Clearly not. 

19 MS. MILLER: Not JUSt because it could go 

20 for a PUD? 

21 MR. PARKER: No. It should go for a PUD 

22 because 1t can meet the PUD standards and clearly 

23 does. It clearly does not meet the var1ance 

24 standards. 

25 
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1 absolute clear Mr. Parker I don't Lr h~rn stat~ng, 

2 and correct me, that because they could have gone for 

3 a PUD then you can't grant them a variance but rather 

4 look~ng at the analysis of a var~ance, you don't 

5 bel~eve that they make that test. And on all the 

6 elements they are trying to make the test of the 

7 variance it fits appropr~ately w1th~n a PUD review and 

8 approval. 

9 MR. PARKER: That is correct. 

10 CHAIRPERSON GRIFFIS: And a PUD is a 

11 vehicle which looks at the entire zon2ng of that area. 

12 It looks at the adjacent zoning and k1nd of throws ~t 

13 all 1nto a rn1x to do something un1que and it ~s to be 

14 a higher quality of urban design and arch2tectural 

15 design and provide arnen2t1es to the area. 

16 With the balance of prov~ding amenit~es 

17 there is k1nd of a melt1ng of the massing of a 

18 build~ng so you may have a little b2t extra lot 

19 occupancy or l1ttle extra height that is accommodated 

20 in order to effect an amen1t1es package. Okay. 

21 MS. MILLER: Okay. 

22 CHAIRPERSON GRIFFIS: But there is nothing 

23 requiring one to go for one or the other. 

24 

25 that --
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1 MR. PARKER: D~fferent s tdards. 

2 MS. MILLER: So while we are discuss~ng 

3 the var~ance then, I th1nk that one of your points 

4 that you cons1der the LDA a sales agreement and they 

5 have characterized it as a set of covenants wh1ch 

6 encumber the property. 

7 MR. PARKER: Self-imposed covenants. They 

8 weren't on the property before the sales contract was 

9 signed. 

10 MS. MILLER: Okay. So would you say that 

11 is a self-imposed hardsh2p? 

12 MR. PARKER: Indeed. 

13 MS. MILLER: Are you farn1l1ar with the 

14 Monaco case? 

15 MR. PARKER: I'm not. 

16 MS. MILLER: Okay. Well, I th2nk we m1ght 

17 have ment~oned 1t to you before in the context of 

18 standards for var~ance be~ng more flex1ble w~th 

19 nonprof1ts because of their m~ssion. It also makes 

20 reference to covenants being an except2onal condition 

21 on the property. 

22 CHAIRPERSON GRIFFIS: Aren't those 

23 histor1c restrictive covenants in Monaco? 

24 MS. MILLER: Well, that may be a 

25 dist1nction which Mr. Parker is mak2ng that is self-
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1 1.mposed. 

2 MR. PARKER: I th1.nk that l.S a 

3 distinct1.on. I th1.nk that also there still needs to 

4 be a basic address -- a bas1.c meet1.ng of the test that 

5 I don't bel1.eve even for a lower standard appl1.es to 

6 th1.s case. I th2nk there clearly 1.s no physical 

7 characteristl.c involved and a sales contract in and of 

8 itself does not apply even to a lower standard for an 

9 exceptional s1.tuation. 

10 CHAIRPERSON GRIFFIS: It's an interesting 

11 point. Mr. Parker, I th1.nk, l.S very persuasive and 

12 th1.s whole thing 1.s appropr1.ately brought by the 

13 Off1.ce of Planning. I'm glad we have it. Let's look 

14 at the past proceed1.ngs of the Board 1.n other 

15 appl1.cations. 

16 Ms. M1.ller, you brought up Fort L1.ncoln 

17 and 1.t was also stated, and I believe that was also an 

18 NCRC award. Look at the 1.mpact and what we are try1.ng 

19 to do here and we've got all th1.s commercial going 

20 here and we have all th1.s resident1.al. The po1.nt we 

21 were pushing them to do a PUD l.S what do they have, 

22 l1.ke 50 var1.ances on the property? In all real1.ty it 

23 was six or seven or maybe nine. 

24 When you start add1.ng up all those 

25 variances you kind of wonder why aren't they going 
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1 through 1hole rev1ew process and a 10 standard. It 

2 seems to me, I don't think any other Board members sat 

3 on 1t, but the 1nc1nerator site in Georgetown wh1ch we 

4 had actually an FAR var1ance for. 

5 It was the same issue as they were built, 

6 or at least starting to be built and it was an award 

7 through a Government agency, I bel1eve. DACD was 

8 involved and maybe the RLA. Here was an issue of 

9 tenants that had fallen out economically and it was 

10 falling apart. 

11 In order to fulfill the obligation w1th 

12 the city award of this and to fulf1ll the development, 

13 there was a variance brought. I th1nk we have proof 

14 shown and we denied a lot so 1t 1s, I th~nk, an 

15 important del1berat1on and informat1on for the Board 

16 to look at th1s. 

17 MS. MILLER: I have one other question for 

18 Mr. Parker. You don't find it a un1que s1tuat1on with 

19 respect to th1s property that a nonprof1t organ1zation 

20 1s trying to accomplish a goal of the city of 

21 prov1ding affordable hous1ng to a un1que extent 50 

22 percent and do 1t in a way that also combines good 

23 retail for the area in accordance with the city's 

24 goals as well? 

25 MR. PARKER: I th1nk what you're getting 
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1 into is ding amen1t1es for dens1t What you're 

2 talk1ng about 1s exactly what the Zon1ng Commission 

3 looks at. 

4 MS. MILLER: I understand that but we were 

5 say1ng the Zon1ng Comm1ssion can look at the same 

6 thing 1n a d1fferent context. Look1ng at it in the 

7 variance context 1n wh1ch we're look1ng at it, 1t 

8 seems unique to me at this po1nt. 

9 MR. PARKER: I th1nk the unique or special 

10 situat1on that the Board of Zon1ng Appeals looks at is 

11 what ex1st before the project happens. What the 

12 Zoning Commiss1on looks at is what 1s going to exist 

13 after the project happens. Is that a good way to look 

14 at 1t? 

15 MS. MILLER: It doesn't answer 1t to me. 

16 MR. PARKER: Okay. 

17 MS. MILLER: I just wonder why if this 

18 isn't un1que, I can't 1mag1ne the same thing 

19 happen1ng 

20 MR. PARKER: That when we come for 

21 variances we're look1ng at ex1st1ng unique s1tuations, 

22 not what the end product is go1ng to be. A variance 

23 should address a un1que s2tuat1on that exist now that 

24 prevents something from happening as it should. 

25 Whereas this 2s something that we want to happen and 
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1 we want change our standards to a w to happen. 

2 I guess that's the way that OP would look at ~t. 

3 MR. MANN: You said that as far as OP was 

4 concerned there were potential comprom~ses that could 

5 have been made? 

6 MR. PARKER: And still could. I think 

7 th~s build~ng could be designed to allow a 12-foot 

8 retail height either by sinking the first floor, wh~ch 

9 does lower the quality of the reta~l but ~t would 

10 allow different uses. If the Board ~s leaning towards 

11 approval, I would suggest an approval for just the 

12 commercial rather than the full 10-foot and allow~ng 

13 for a complete extra story. 

14 MR. MANN: And w~th that comprom~se then 

15 that would st~ll requ~re some var~ance. Would it not? 

16 MR. PARKER: Absolutely. 

17 MR. MANN: Okay. But just not the full 

18 variance. 

19 MR. PARKER: Not a 10-foot variance. 

20 MR. MANN: I see. 

21 MS. MILLER: And why is that? I'm sorry 

22 to interrupt you. I JUSt want to make sure we 

23 understand that. Why are you recommending that? 

24 MR. PARKER: Well, it seems that although 

25 arguments that have been made by the appl~cant ~n 
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1 terms of act~cal d~fficulty have b1 for the type 

2 of reta~l that Wlll come 1n and the res~dent~al has 

3 been addressed to a lesser degree. 

4 MR. Ma~N: D~d OP discuss these proposals 

5 w1th the appl1cant? 

6 MR. PARKER: Yes. 

7 MR. MANN: So maybe the --

8 MR. PARKER: I think the appl1cant can 

9 make a -- yeah. Absolutely. Well, I apolog~ze. We 

10 may not have discussed a comprom~se 1n the amount 

11 granted. We d~d discuss lower~ng the ground floor. 

12 MR. MANN: But those are the two that --

13 MR. PARKER: Absolutely. 

14 MR. MANN: Okay. Thank you. 

15 CHAIRPERSON GRIFFIS: Anythlng else? 

16 Anything else from the Board? 

17 MS. MILLER: Just one follow-up. It 

18 sounds l~ke your suggestions would decrease the 

19 qual1ty of the bu~ld~ng or the quality of l~fe for the 

20 tenants or whatever. I'm wonder1ng why would you 

21 recommend that? 

22 MR. PARKER: We are trying to maintain the 

23 1ntegr1ty of the zon1ng regulations. 

24 MS. MILLER: Because of the height? How 

25 high it 1s 1s ~mpacting the zoning? 
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1 MR. PARKER: We would li' to see th1s 

2 building bu1lt as 1t's proposed and if the Board 

3 chooses to do that, we w1ll accept that. We don't 

4 support the precedent that 1s created and the 

5 s1tuat1on that exist and do not feel this is the 

6 appropriate arena for this appl1cation. 

7 CHAIRPERSON GRIFFIS: Anything else? 

8 Cross examinat1on of the Office of Plann1ng? 

9 MR. HENDERER: We have no cross 

10 examanat1on but we would like to offer a few points to 

11 address some of the po1nts ra1sed by the Office of 

12 Plann1ng. 

13 CHAIRPERSON GRIFFIS: Good. We'll take 1t 

14 up at conclus1ons. If there is no cross of the Office 

15 of Plann1ng, then, Mr. Parker, thank you very much, 

16 unless the ANC has any cross of the OP. None. Very 

17 well. Let's move ahead then to other Government 

18 reports or agenc1es that are addressed in the 

19 appl1cat1on. I don't have any other notes except ANC-

20 1B which is Exhibit No. 23 so let's move ahead to the 

21 ANC presentation at thls t1me. 

22 MR. SPALDING: Ph1l Spald1ng representing 

23 ANC-1B. I l1ve at 1929 13th Street. I th1nk the 

24 applicants have done a remarkable job this morn~ng of 

25 explaining the1r s1tuation and the bu1ld1ng and their 
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1 reason f com~ng before you. We'll and on the 

2 letter that we have submitted to you. If you have any 

3 questions, I would be glad to answer them. 

4 CHAIRPERSON GRIFFIS: Good. Thank you 

5 very much. Any other Board members have any questions 

6 of Mr. Spalding? Does the appl~cant have any cross 

7 exam1nation of the ANC? Any cross? 

8 MR. HENDERER: No. 

9 CHAIRPERSON GRIFFIS: Let me ask you then 

10 1n this hearing can you recount any of the k~nd of 

11 testimony or reaction to th~s as they d~scuss the 

12 building? 

13 MR. SPALDING: On the part of the 

14 comm~ss1on? 

15 CHAIRPERSON GRIFFIS: Yeah. 

16 MR. SPALDING: The comm~ss~oners were very 

17 strongly supportive of th1s building and th~s spec~fic 

18 des1gn. They were very resident with the problem of 

19 the-he1ght of the commerc~al space. In our 

20 neighborhood, wh1ch you're famil~ar with, Cha1r.man 

21 Gr~ffis, we have a m1xture of older build1ngs and 

22 newer bu~ldings and we have a mixture of older shorter 

23 retail spaces and a lot of contemporary taller reta1l 

24 spaces. We have a mixture of businesses. 

25 
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1 do have )rter reta1l spaces and th have collected 

2 reta1l tenants that have not been an amen1ty to the 

3 commun1ty. Spec1fically 1ncreasing the space, the 

4 height, in this commercial part of the build1ng would, 

5 indeed, we believe attract the kind of reta1l client 

6 that can help serve and develop the commun1ty. 

7 The commission was also very resonant with 

8 the diff1culty of doing so at the expense of losing 

9 any of the affordable hous1ng component. Affordable 

10 housing 1s just a touch zone to each and every member 

11 of our commission. We are in a part of the city that 

12 is developing very qu1ckly. 

13 We are do1ng everything we can to 

14 accommodate trans1t or1ented development, higher 

15 density, anyth1ng that we can do. In doing so we are 

16 constantly looklng for any opportunity to maintain and 

17 also 1ncrease the supply of affordable housing. The 

18 idea of 1ncreasing the commercial space at the cost of 

19 the affordable hous1ng d1d not s1t well with the 

20 comm1ss1on. They want both. 

21 CHAIRPERSON GRIFFIS: Thank you. Anything 

22 else? Any other questions? Good. Thank you very 

23 much aga1n. We appreciate it. I think that is very 

24 informative. 

25 
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1 if there here present today perso to provide 

2 test~mony ~n Appl~cation 17302, persons in support of 

3 the appl~cation? Persons in opposition to the 

4 application? No further testimony then. Very well. 

5 Let's turn ~t over to you for any closing or 

6 summat~ons. 

7 MR. LITMAN: It's go~ng to come at you in 

8 two parts if it's okay. In some of the questions that 

9 have been raised by Off~ce of Planning and Development 

10 there's a couple of th~ngs that need to be brought up. 

11 No. 1, you were informed about a meeting that took 

12 place before. 

13 One of the members of the not-for-profit 

14 had met with OPD 1n regard to some transferable 

15 development rights from the studio theater to add two 

16 stories to the bu1lding. It had noth~ng to do with 

17 the addit~onal reta~l space. It had nothing to do 

18 w~th mak1ng any of the units any larger. It was 

19 spec1f1cally 1n the TDR ~n regard~ng to adding two 

20 floors to the building. 

21 

22 zone? 

23 

24 

25 
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1 CHAIRPERSON GRIFFIS: Bu s this a 

2 receiver zone? Could you use TDRs on this project? 

3 MR. LITMAN: Well, no lS the short answer. 

4 CHAIRPERSON GRIFFIS: Good, because I 

5 don't like long answers. 

6 MR. LITMAN: No lS the only answer. There 

7 was a long process that was involved and we had time 

8 frames that we had to live up to with NCRC or we would 

9 be in violation of our LDA at that po2nt in time. 

10 That meeting took place but it was strlctly to add two 

11 floors to the build2ng and the determinat1on was made 

12 it could not be done t2mely and perhaps not even 

13 overt2me. That's No. 1. 

14 No. 2 lS we dld discuss with OPD the 

15 opt1on of go2ng down to add reta2l space. From a 

16 retail standpoint we obJect to that because it's just 

17 not a good env2ronrnent when you are walking downstairs 

18 to enter an establ2shment. It's obv1ously the safety 

19 and all that. There is a loss of integrity when you 

20 are going down a space to enter 2nto 2t for retail. 

21 But more 2mportantly is the fact that our 

22 building is adjacent to metro. We had to have 

23 meetings with metro and get some special except2ons 

24 and understandings with metro 2n order to bu2ld the 

25 bu2lding as deep as we are bu2lding it because we are 
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1 going th ! stories down, two levels parking, and 

2 one for below-grade off1ce space. 

3 To add any additional space there lS a 

4 term 1t's an area of 1nfluence. To go down any deeper 

5 would cause metro major concerns so that was just 

6 ruled out from the beginning and I thank the architect 

7 for br1ng2ng that to my attent2on because I had 

8 forgotten that when they meet Wlth OPD and we d2d talk 

9 about that. 

10 The only last thing I'm golng to add is 

11 OPD had ment1oned that we are trying to add 10 feet to 

12 the building. That's lncorrect. We are only trying 

13 to add e2ght feet to the building. All the other 

14 comments I'm going to let Peter Henderer close with. 

15 CHAIRPERSON GRIFFIS: What's your current 

16 floor-to-floor design on the residential? 

17 MR. MORRIS: The current deslgn 2s 8'9" 

1B floor to floor. 

19 CHAIRPERSON GRIFFIS: And that would give 

20 you a clear ceiling he1ght of what on the 1nter1or? 

21 MR. MORRIS: 8 I 0". 

22 CHAIRPERSON GRIFFIS: So you have 8 feet. 

23 Now you are proposing to 9'5" and 10'9" on the top 

24 floor so 9'5" wh2ch gives you a ceiling height of 

25 what? 
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1 MR. WARREN: 8'9". 

2 CHAIRPERSON GRIFFIS: Okay. Let's go 

3 ahead. 

4 MR. WARREN: I'm sorry, Mr. Cha1rman. 

5 That ~s 8'8". Quick math. 

6 CHAIRPERSON GRIFFIS: Okay. And that ~s 

7 when you were test~fying to the fact of add~ng eight 

8 ~nches to every unit and it doesn't matter what it 

9 was, the 20, 30, 80 market, everyone gets it. 

10 MR. WARREN: Correct. 

11 CHAIRPERSON GRIFFIS: Okay. 

12 MR. HENDERER: Thank you. That's very 

13 helpful. I would also l~ke to note that the 

14 characterization of the LDA is merely a sales 

15 contract. It's not entirely accurate. It 1s a set of 
-' ' 

16 covenants. It's a full-land development agreement. 

17 That's what LDA means. It is a comm1tment to develop 

18 a part1cular p~ece of property in a part~cular manner. 

19 When the RLA sells a property they do 

20 enter 1nto a land development agreement with the 

21 developer although some of the terms of that are 

22 negot1ated certa1nly. Certa1nly there are components 

23 of that which are standard. While some of that is 

24 negotiated, some of that is not. Obv~ously we did 

25 negotiate for 50 percent ADU. That is a very 
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1 ~mportar ;omponent towards winn~ng lt proJect. I 

2 have been passed a note here to descr~be some 

3 comparable proJects. 

4 Tivoll Square at 40 un~ts lS 20 percent 

5 ADU. Keynon Square at 153 units ~s 20 percent ADU. 

6 Highland Park with 250 un~ts ~s 20 percent ADU. 

7 Barcelona at 33 units is 20 percent ADU. Verona at 30 

8 un~ts 1s 20 percent ADU. He1ghts of Columbia, our 

9 proJect, 1S 50 percent ADO so we are dramat~cally over 

10 the other comparable projects whlch really adds to the 

11 un1queness of the property. 

12 So just to summar2ze, I bel~eve we do meet 

13 the cr1ter1a for a variance. We do have an 

14 except~onal s~tuat1on or cond2t2on ~n the combinat2on 

15 of the restr2cted covenants of the LOA comb1ned with 
'.' 

16 the nonprofit purpose. We have the except1onal 

17 situat1on of cond1t2on wh1ch creates a practical 

18 hardsh1p by ~mpa1ring the abil2ty to prov1de the 

19 h~ghest qual2ty of l2fe through the development, 

20 through the selection of tenants. 

21 The proposed addit1onal he1ght would not 

22 have an adverse on the ne1ghborhood and the proposed 

23 additional height is not ~ncons~stent w~th the zoning 

24 plan. We respectfully appreciate the Board of Zoning 

25 Ad]ustment 1 s considerat~on th1s morn1ng and thank you 
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1 for youz me. 

2 CHAIRPERSON GRIFFIS: Good. Thank you 

3 very much. Let me JUst clarify what I think the Board 

4 should be look1ng at and I bel1eve the Board's 

5 understand1ng of thi~ LDA 1s. First of all, the LDA 

6 is essent1ally the contract of purchase. As the 

7 Off1ce of Plann1ng stands, it 1s very understandable 

8 to me and they are saying, "Well, look. Okay, so you 

9 all got together and you decided what to do. Why 1s 

10 that a practical d1ff1culty? You all created it." 

11 Not the1r words but I'm trying to be very 

12 extreme 1n understand1ng th~s. From the Board 

13 perspect1ve th1s is not a market purchase so 1t's not 

14 as if W1ker put this on and you guys responded and 

15 were the h1ghest b1dder and now you are say1ng, "But, 

16 look, we pa1d too much for th1s proJect. We've got to 

17 do all these things." 

18 There's a unique program that was part of 

19 the award of th1s and that's what the LDA 1s 

20 memorial~zing. That aspect of all these p1eces of the 

21 design, the urban des1gn, the soc1al 1rnpact, the mix 

22 of un1t types and affordab1l1ty, and also providing ~n 

23 the reta1l. 

24 I th1nk that's what the Board has to take 

25 under cons1deration whether that raises to the level 
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1 of pract 1 difficulty and also whe r 1.t obv1.ously 

2 goes to the un1.queness or the spec1.al c1.rcurnstance. 

3 Out of that, is it appropriate for us to award a 

4 var1.ance. Obv1.ously we can go 1.nto the publ1.c good. 

5 Then the crit1.cal aspect I hear Off1.ce of 

6 Planning putt1.ng forth 1.s~ my gosh, the zone plan. 

7 We've got to look at the zoning regulations. We've 

8 got a height restriction here. How can you do away 

9 w1.th that when, 1.n fact, it would be of bad 

10 precedent1.al value. 

11 What l.S to stop someone else and that is 

12 really the way we look at this and what we are having 

13 to del1.berate on 1.s what we have to look at 1.s if we 

14 were to approve th1.s, could the person across the 

15 street come 1.n and say, "You have to g1.ve us this 

16 height because you gave the variance to them." I 

17 mean, the bas1.s of wh1.ch we could not deny somebody 

18 else because they have the same circumstance. 

19 That's why we always start with uniqueness 

20 and then bu1.ld upon 1.t. I th1.nk it's all out for us 

21 here and the quest1.on now l.S to the Board whether we 

22 are ready to proceed today, whether we need addit1.onal 

23 information, or whether we need addit1.onal t1.me to 

24 deliberate. 

25 Before I get a response to that, quickly 
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1 we have )ken of could you not chan the d~mension. 

2 Could you not go for the e~ght foot. Again, we are 

3 not a PUD process. We are not go2ng to des~gn it with 

4 you here. You came 2n for 8 feet and 2t's 8 feet up 

5 or down unless you wanted to amend your application 

6 r~ght now and I haven't heard that come from the 

7 appl~cant. 

8 I think ~f we wanted to have different 

9 varieties of heights looked at, then we could ask for 

10 more t~me and have that put into the record. I think 

11 ~t's pretty clear what we are look2ng at. I'm 

12 prepared to go however the Board would like to proceed 

13 today. 

14 Mr. Etherly, you have a comment? 

15 MR. ETHERLY: Thank you very much, Mr. 

16 Cha2r. Just a comment 2n response to inquiry. I 

17 would also be very comfortable ~n moving forward 

18 today. I want to be very clear w2th respect to the 

19 apprec~at~on I have for the Off~ce of Planning's 

20 analysis of this part~cular appl~cat2on. I don't take 

21 the Office of Planning's analys~s ~n a negat~ve way. 

22 I take it very simply as perhaps 

23 h~ghlighting that there is a better or clearer process 

24 for this particular appl~cation which may, ~n essence, 

25 be true but I don't necessarily th~nk ~t's completely 
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1 deter.m1r 1ve of our abil1ty to mov~ )rward today. 

2 I'm prepared to move forward today, Mr. Chair. 

3 CHAIRPERSON GRIFFIS: Good. 

4 MR. ETHERLY: I simply wanted to once 

5 again note that I do appreciate the Office of 

6 Planning's report and Mr. Parker is st1cking by his 

7 guns. 

8 CHAIRPERSON GRIFFIS: Indeed. It's an 

9 excellent analysis as we have come to expect. Let me 

10 digress for two seconds. I wanted to note on the 

11 public record Exh1bit No. 22 which was another f1ling 

12 that was from SoCo He2ghts, the ne1ghborhood 

13 assoc2ation w1thin which th1s property is actually 

14 located. 

15 It's one of the associatlons that is 

16 express1ng the1r support of the request. It is signed 

17 by Mr. Ventura, the pres1dent. I know we have all 

18 rev1ewed that. Okay. What else? Let me hear from 

19 others. Proceed today? Are we ready to roll? 

20 MS. MILLER: I'm ready. 

21 MR. MANN: I'm really on the fence about 

22 this. If we want to proceed today, then I'm certalnly 

23 going to make a decis2on today but I'm less certain, 

24 I think, than other Board members. 

25 
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1 Let's mo ahead. 

2 MS. MILLER: Okay. At th1s po1nt then I 

3 would like to move to approve Applicat1on No. 17302 of 

4 Nonprof1t Community Development Corporat1on of D.C. 

5 pursuant to 11 DCMR Sect1on 3103.2 for a var1ance from 

6 the maximum he1ght requirements under subsection 770.1 

7 to construct a new seven-story apartment (condominium) 

8 building w1th ground floor commercial premises -- with 

9 ground floor commerc1al at premises 2750 14th Street, 

10 N.W. 

11 MR. ETHERLY: Second, Mr. Chair. 

12 CHAIRPERSON GRIFFIS: Thank you both very 

13 much. Ms. Miller. 

14 MS. MILLER: W~th respect to our analysis 

15 for a var1ance, I would suggest that th1s 1s clearly 

16 a un1que situation 1n wh1ch we have a nonprofit 

17 corporat2on attempting to build a proJect 1n 

18 accordance an LDA wh1ch has restrict1ve covenants in 

19 1t and wh1ch 2s 1n accordance w1th a rev1talizat1on 

20 plan of the D1strict of Columb1a. 

21 The appl1cant has shown a practical 

22 diff1culty 1n be1ng able to prov1de 50 percent 

23 affordable hous2ng which was the key component of the 

24 LDA and also a practical d1fficulty in prov2ding 

25 quality reta1l. 
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1 They have shown that the lave tr1ed to 

2 get qual1ty retail and have been rejected, I bel1eve, 

3 at least 1n 15 circumstances. By gett1ng the rel1ef 

4 they seek they will be able to attract qual1ty retail 

5 which will benefit not only the tenants of the 

6 bu1lding but the neighborhood as a whole. 

7 They will also be able to attract tenants 

8 for the bu1lding and allow them to make all of the 

9 un1ts equally attract1ve. Further, I believe 1t's not 

10 1nconsistent with the public 1nterest. It's not 

11 1nconsistent w1th the zone plan and that the height 1s 

12 in the context of other bu1ld1ngs around 1t. 

13 Office of Plann1ng did not obJect on that 

14 basis. It's clearly in the public 1nterest. I th1nk 

15 that one only has to have listened to the counsel 

16 d1scuss1ng even w1th Office of Planning how we are 

17 go1ng to get more affordable housing 1n this c1ty. 

18 Here we have a proJect that is unique and that 1t is 

19 offer1ng the h1ghest amount of affordable housing, 

20 that being 50 percent. It's clear that th1s project 

21 is certainly in the publ1c lnterest. 

22 I think that Office of Plannlng raised the 

23 issue of the fact that the covenants were entered 1nto 

24 voluntarily and that might be cons1dered a self-

25 1nflicted hardship. However, when we do our analysis 

(202) .2344433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISlAND AVE I N w 
WASHINGTON, DC 20005-3701 www nea!rgross com 



1 for area triances, undue hardship, _f-:unposed 

2 hardsh~ps are not a factor. That may be a factor ~n 

3 a use variance but ~t's not a factor ~n an area 

4 variance. 

5 I understand that Office of Planning has 

6 some concern that th~s m1ght be a way for parties to 

7 c~rcumvent the POD process in the future and that 

8 would underm~ne the whole zoning regulations. 

9 However, I think that th~s ~s a unique situation. It 

10 doesn 1 t open the door for that. 

11 We've had two situations, I think, s~nce 

12 I've been on the board where it could have gone either 

13 way. One was Fort L~ncoln and th~s case. There may 

14 have been another one. In any event, I don't th~nk ~t 

15 has opened the door, our consider~ng variances, where 

16 the appl~cat1on might go forward as a POD ~nstead. I 

17 th~nk that covers it for me as far as my initial 

18 comments. 

19 CHAIRPERSON GRIFFIS: Mr. Etherly. 

20 MR. ETHERLY: Thank you very much, Mr. 

21 Chair. I would def~n~tely assoc~ate myself w1th the 

22 remarks of Mrs. Miller in all of the aspects of her 

23 analysis. I th1nk she hit it right on the head. I 

24 would note additionally that I believe Monaco does 

25 offer us a little b~t of a ledge, ~f not a full-
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1 fledged 1r, if you w~ll, w~th rega to looking at 

2 nonprofits ~n particular. 

3 I am very, very sensitive to the concerns 

4 of the Office of Plann~ng as it relates to perhaps 

5 taking that first fledgling step down a sl~ppery slope 

6 but I don't think we are necessarily there JUSt yet. 

7 I th~nk Monaco, once again, speaks to the uniqueness 

8 often times that a nonprofit brings to the table w~th 

9 respect to zoning and land use. 

10 I th~nk this 1s a very surg1cal and 

11 conservative use of Monaco as we look at the 1ssue of 

12 uniqueness and practical d1ff1culty here. Clearly as 

13 Mrs. Miller has ~nd1cated, I think the case has been 

14 made with respect to the difficulties that have been 

15 encountered by the applicant as it relates to the 

16 leasing of reta~l space which ~s clearly pursuant to 

17 the LDA a very cr1tical part of th1s part~cular 

18 property. 

19 -I th1nk the real key aspects of the 

20 variance test have been satisfactor~ly met here. As 

21 Mrs. Miller ~nd~cated w~th respect to substant1al 

22 detriment and integr~ty of the zoning regulations I 

23 think that aspect of it in keeping with the upcoming 

24 open1ng of the National's home stand here, that's the 

25 home run part as far as this p~ece goes. 
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1 I've been k1nd of 1n a c .a mode over the 

2 last few weeks so I'll continue that trend and JUSt 

3 kind of make a comment as 1t relates to not 

4 necessar1ly the substance here, but I think this Board 

5 is perhaps going to be confronted with the dilemma 

6 that the Office of Planning was very good to point 

7 out, when we are confronted w1th applications that 

8 perhaps m1ght be better suited for PUDs, P-U-Ds, if 

9 you will. 

10 But I think this is a very useful step for 

11 this Board to take because as this city continues to 

12 grapple with quest1ons around 1nclusionary zoning and 

13 other tools or arrows 1n the qu1ver, if you will, to 

14 continue to fac~l1tate affordable hous~ng, especially 

15 1n th1s market which 1s a very dynamic and very fast~ 

16 paced one. 

17 I think 1t's an 1mportant step to have 

18 some type of, I don't want to call it an outlet valve 

19 because that perhaps m1n1m1zes the 1mportance that, I 

20 think, th~s body w1ll have to play ~n the resolution 

21 of some of those very cr1tical quest1ons for the city. 

22 I th~nk th1s 1s a very appropriate step and use of the 

23 zoning regulations. None of that 1s necessary to get 

24 to the outcome that I'm reach1ng so w1th a nod towards 

25 Mr. Parker, I'm not attempting to set a new precedent 
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1 or new s dard here. 

2 I want to be very clear about that. I say 

3 that also for my colleagues. Just speaking very 

4 broadly I th1nk as we deal w1th the 1ssue of 

5 affordable hous1ng, we have a project here which 

6 clearly has as its fundamental aim the creation of 

7 affordable hous1ng in a way that doesn't create any 

8 artif1cial d1v1s1ons, 1f you w1ll. We are talking the 

9 same exact unit. 

10 Whether you're talking market rate or 

11 affordable dw~lling unit, we're talk1ng the same 

12 amen1t1es for all of the tenants~ We're not talking 

13 about a building that is go1ng to have two classes, if 

14 you will, of spaces for tenants. We are talking about 

15 the addit1on of amenit1es that w1ll make th1s building 

16 a compet1t1ve bu1ld1ng from a market standpoint and 

17 also, of course, for those tenants in the affordable 

18 dwell1ng units. 

19 I th1nk th1s is prec1sely the type of 

20 thinking and the type of proJect that we need to see 

21 more of 1n the city. Not only 1n the 14th Stre~t 

22 corridor but throughout our city and it's going to be 

23 a challenge that many developers and many builders for 

24 prof1t and nonprofit are going to face. I'm very 

25 pleased that my colleagues are open to considering 
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1 avenues, eat~vely or otherwise, to •lp facil~tate 

2 this process. With that, Mr. Chair, I'm prepared to 

3 move forward. Thank you. 

4 CHAIRPERSON GRIFFIS: Others? Mr. Mann. 

5 MS. MILLER: Go ahead. 

6 MR. MANN: No, go ahead. 

7 MS. MILLER: All right. I just wanted to 

8 add one other comment that was important to me. I 

9 looked at this case even l~ke separate from the LDA, 

10 was there a pract~cal d~fficulty in accomplish~ng the 

11 mission here of provid1ng the 50 percent affordable 

12 housing and qual1ty reta1l for a ne1ghborhood that 

13 clearly needs it. 

14 I f1nd that certa1nly the applicant 

15 addressed the quest1on of go~ng down deeper and 

16 brought to our attent1on the fact that th1s was not 

17 possible because of metro and they are already go2ng 

18 down. There really was nowhere else to go it seems 

19 but up the way they have. 

20 CHAIRPERSON GRIFFIS: Mr. Mann. 

21 MR. MANN: I am probably ~ncl1ned to go 

22 ahead and support this case but not because the 

23 applicant had a part1cularly strong case actually. I 

24 thought that actually the questions and the 

25 deliberation of the Board members has convinced me 
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1 more tha he appl~cant's strong cas There were too 

2 many quest~ons I had and too many things that I didn't 

3 understand when we started this. Were it not for 

4 part1cularly the arguments that Ms. M1ller, I don't 

5 know that I would have been able to go that way so I 

6 would like to thank you for kind of provid~ng some 

7 1nsight that wasn't otherw1se prov1ded that should 

8 have been. 

9 CHAIRPERSON GRIFFIS: Good. Appreciate 

10 that, Mr. Mann. Very well. We've heard from the 

11 Board. I th1nk 1t's fairly clear where it's go~ng. 

12 Let me just conclude then with a couple of statements. 

13 First of all, I think Mr. Parker made a very 

14 convincing and strong case and very technical analysis 

15 of wh1ch 1s very 1mportant for us to look at. 

16 It is, as always, one of the elements of 

17 wh1ch we need to take into account and address whether 

18 we agree or d~sagree and how we move about. I'm sure 

19 of- the fact we've talked about the NCRC and this is 

20 the RLARC, the predecessor -- shares some 

21 respons1bil1ty 1n th~s. F~rst of all, this was, as is 

22 in the record, and as of the other propert1es that 

23 we've seen come through this Board, a public process. 

24 It was an award that was made of which the 

25 LDA program was all established. Why wasn't there a 
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1 point at .ich the reality of what t 1.mpact is ~n 

2 terms of prov1.d1.ng this good product? The reality of 

3 the process wasn't taken 1.nto account and fully 

4 addressed and moved ahead. Maybe 1.t was the PUD. 

5 Maybe there are better things that could 

6 have come out of it. I don't want to see this in 

7 terms of process sett1.ng a precedent of, "Look, it '_s 

8 easy enough. Just come in and l.t's a fast way to get 

9 through things." Or to have a great reliance on the 

10 NCRC or RLARC in say1.ng, "Look, if we award it they'll 

11 g1.ve it to you," because that's clearly not the case. 

12 Mr. Mann, I th1.nk you're absolutely right 

13 that the Board has taken a lot of time to try and make 

14 this successful based on what we have before us and 

15 based on the reality of how we are able and the 

16 jurisdict1.on of which we are able to approve things. 

17 I th1.nk the uniqueness, as Ms. M1.ller has 

18 laid out and I think art1.culated perhaps a little 

19 dl.fferently, that th1.s l.S unique l.n the aspects of the 

20 special circumstances around 1.t. We do have a publl.c 

21 award. It is based on a specific program and it's 

22 based on a developer that is not looking to add a 

23 floor for profl.t but rather add a floor 1.n order to 

24 accommodate the reality of the cost of building a 

25 building and 50 percent. 
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1 If we look at 20 -- we d t't get ~nto 

2 th~s, but I think the Board is fairly famil~ar with 

3 20, 30, 60, 80 percent of AMI and what that means in 

4 terms of a sale or rental of a unit hav~ng had that 

5 argument successfully and unsuccessfully before 

6 numerous t~rnes and know kind of the un~verse that 

7 we're talking about. 

8 This is a huge proJect to be putting on, 

9 espec1ally in a condo market of today's situat1on in 

10 the city and looking at the difference between 8' and 

11 8'8" in terms of what that means for residentJ..al 

12 units. That wasn't as persuas1ve as the success of 

13 the retail on the first floor. We are fighting a 

14 he1ght l~it here. 

15 In order to really make that useful and to 

16 accommodate not just 1n addition to the requirements 

17 of the LOA but I think 1n terms of the importance of 

18 14th Street, there wasn't a lot of talk about the 

19 surroundJ..ng area and the commerc~al corr~dor of which 

20 14th Street used to be and what it lS now goJ..ng to be. 

21 I mean, what haven't we seen that is 

22 happen1ng up there? I mean, the Tivoli was mentioned 

23 which was a PUD which we didn't see but we have seen 

24 every sJ..ngle other of those parcels. Th~s 1s parcel 

25 5. We've seen 24, 15, 27. I mean, you know, all the 
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1 others a probably on their way. ! point of all 

2 th~s talk about the re]uvenat~on. 

3 Actually ~t's kind of the return of what 

4 it used to be wh~ch ~s interesting that the bu~lding 

5 across the way wh~ch is probably orig~nal character or 

6 some per~od before. The point is the character is 

7 what was able to be built there and what is successful 

8 and trying to return it in order to accommodate the 

9 qual~ty of retail and the liveliness of the street and 

10 the des~gn aspect. It's very persuasive to look at 

11 how difficult that is or the practical difficulty that 

12 arises out of that. 

13 Very well. Let me end w~th that. Mr. 

14 Etherly. 

15 MR. ETHERLY: Thank you, Mr. Cha~r. I 

16 just wanted to highl~ght also as we talked about 

17 reta~l I wanted to note that Mr. Parker d~d note that 

18 if the Board was amenable to moving forward he had 

19 suggested perhaps a d~fferent height st~pulation. 

20 I wanted to just kind of come back to the 

21 chair's earl~er po~nt about not want~ng to k~nd of 

22 further tinker w~th the project in terms of kind of 

23 trying to second guess, I think, what has been very 

24 cred~ble testimony with regard to the issue of retail 

25 experience. 
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1 I wanted to note that Mr M1ller had 

2 touched on the issue of going deeper 1nto the ground. 

3 I think what also was very clear through the 

4 presentat1on was the importance of street front retail 

5 in particular. 

6 As the Chair talked about, the hJ.storic 

7 character of 14th Street from a reta1l standpo1nt and 

8 where we are now heading hopefully towards a revival 

9 of that character I think is very kmportant that the 

10 reta1l be maintained at the street level to help 

11 cont1nue to encourage that pedestrian traffic. 

12 I thJ.nk, last but not least, I saJ.d it 

13 obliquely but I want to be sure to say J.t very clearly 

14 that the Nonprofit Commun1ty Development CorporatJ.on 

15 is to be applauded for be1ng so aggress1ve with that 

16 affordable housing un1t component. 

17 As was clearly stated, 50 percent is a 

18 very h1gh number and not one that J.s very frequently 

19 talked about 1n today's real estate parlons, once 

20 aga1n, nonprofit or for-profit, so the organJ.zatJ.on lS 

21 definJ.tely to be commended along w1th the entire 

22 development team for sett1ng such a bar. I'm very 

23 hopeful that others will continue to rise to that bar 

24 that you have establ1shed. Thank you Mr. Chair. 

25 

(202) 234-4433 

CHAIRPERSON GRIFFIS: Thank you. Anything 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N W 
WASHINGTON, DC 20005-3701 WWN nealrgross com 



ll4 

1 else? V well. We have a motion ore us that has 

2 been seconded. Let me ask for all those in favor of 

3 the motion s~gn~fy by saying aye. 

4 ALL: Aye. 

5 CHAIRPERSON GRIFFIS: Opposed? 

6 Abstaining? Excellent. Ms. Bailey, ~f you wouldn't 

7 mind recording the vote. 

8 MS. BAlLEY: Mr. Cha1r.man, the vote ~s 

9 recorded as four, zero, one to approve the 

10 appl1cation. Mrs. M~ller made the motion, Mr. Etherly 

11 seconded, Mr. Mann and Mr. Gr1ffis are in agreement. 

12 There ~s not a Zon1ng Comm1ssion member here at th1s 

13 time. Are we doing a full order, Mr. Chairman, or 

14 summary order? 

15 CHAIRPERSON GRIFFIS: Unless Board members 

16 object, I think we can 1ssue a summary order on this. 

17 I just want to make absolutely clear obviously any 

18 order that we issue first cond~tion, stated or not, 

19 would be the approval 1s based on the plans that were 

20 submitted 1n the appl~cation. 

21 The appl1cant's sub~tted plans do show a 

22 16-foot slab-to-slab of the f1rst and then the 9'5" 

23 floor-to-floor height except for the top level wh~ch 

24 was of an increased height of 10'9". In the 

25 applicat1on the overall height then provided would be 
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1 the 74.2 eet. 

2 I think JUSt for clarity~ Board members, 

3 there was some back and forth. OP was saying it's 10 

4 feet and the appl1cant 1ndicated it's actually 8 feet. 

5 We are look1ng at the total he1ght variance to 74.25 

6 wh~ch is kind of spl1t 1n between. It's 9.245' as the 

7 65 feet 1s the allowable he1ght of it. What else was 

8 I saying? 

9 MS. BAILEY: Mr. Chairman, just for 

10 clarity, are you say1ng that we should add a condition 

11 ind1cat1ng that Exh1bit No. 10 are the plans that 

12 accompany th1s approval? 

13 CHAIRPERSON GRIFFIS: No. It would be --

14 every condition obviously in our orders are that it is 

15 to be bu1lt based on the plans that were submitted and 

16 reviewed and approved so, no, I'm not say~ng we are 

17 actually wr1t1ng a cond1tion but I'm JUSt clar1fy1ng 

18 for the Board and perhaps the applicant's perspect1ve 

19 that th1s 1s what would obv1ously go down to the 

20 zoning adrnin~strator for process on this. 

21 MS. BAILEY: Thank you. 

22 CHAIRPERSON GRIFFIS: Okay. Anything else 

23 then? I believe we did indicate we would waive our 

24 regulations and requ~rements and 1ssue a summary order 

25 unless there is any objection from the Board members. 
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1 Any Ob]E on, Ms. M~ller? You want~ say that? 

2 MS. MILLER: No obJection. 

3 CHAIRPERSON GRIFFIS: Thank you. I'm not 

4 afra1d of hang1ng out there on my own but 1t's always 

5 fun to have pe~ple with me. Very well. I think 

6 that's it therli. We' 11 issufi. a summary order on this. 

7 Anything else for the Board at th1s time, Ms. Bailey? 

8 Any other business for the Board in the morn1ng 

9 sess1on? 

10 MS. BAILEY: No, Mr. Cha1rman. 

11 CHAIRPERSON GRIFFIS: Does the applicant 

12 have any questions on process or procedure at this 

13 point? 

14 MR. HENDERER: No further quest1ons. 

15 Thank you for your t1me. 

16 CHAIRPERSON GRIFFIS: We thank you very 

17 much. We appreciate you putting the t1me and effort 

18 1n making a case for us today. Good luck. I th1nk 

19 the Board 1s look1ng forward to see~ng th1s come to 

20 fruition. 

21 That be1ng sa1d, no other bus1ness, I 

22 would like to adJourn the morn1ng session of the Board 

23 of Zoning Adjustments. 

24 (Whereupon, at 12:06 p.m. off the record 

25 for lunch to reconvene at 1:26 p.m.) 
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