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1 So we' 11 g~ ve f ~ ve m~~-..4tes to get this 

2 next case set up. 

3 (Whereupon, the forego1.ng matter went off 

4 the record at 1:49 p.m. and went back on the record at 

5 2:00p.m.) 

6 CHAIRPERSON GRIFFIS: Very well. Let's 

7 resume and call the last case of the morn~ng. 

8 MS. BAILEY: Application Number 17271 of 

9 JBG/Louisiana LLC, pursuant to 11 DCMR 3103.2, for a 

10 var~ance from the he~ght limitations in the Downtown 

11 East Receiving Zone under subsection 1709.23, to allow 

12 an add~tion to an e.xist~ng office bu~lding l.n the C-3-

13 C D~strl.ct at premises 51 Lou1.s1.ana Avenue, N.W., 

14 Square 631, Lot 17. 

15 CHAIRPERSON GRIFFIS: Thank you very much, 

16 Ms. Bal.ley. Let me just get an assessment for our 

17 schedule of those present w1.th us for Case Number 

18 17271 to g1.ve testimony. Persons to g1.ve testimony, 

19 show of hands? Well, you guys are all part of the 

20 application, I'm assum1.ng, or witnesses. 

21 So there is no one else here present to 

22 give testimony. Okay. Mr. Nettler, why don't we turn 

23 it over to you and start the case, please. 

24 

25 

MR. NETTLER: Thank you. I have a number 

of housekeep1.ng matters first. First of all, of 
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1 course, my name is Richard Nettler -th the law firm 

2 of Rob~ns, Kaplan, Miller & Ciresi on behalf of the 

3 appl~cant for the proposed addition to 51 Louisiana 

4 Avenue. 

5 There are a number of things that are 

6 being handed out to you right now, one of which is a 

7 letter from the shadow U.S. Senator for the District 

8 of Columbia responding to the letter that you have ~n 

9 your f~le from the Arch~tect of the Cap1tol, letters 

10 of support from the Lincoln Company and from one of 

11 the neighbors of the property and from the Holiday Inn 

12 as well, and a very detailed study with attachments 

13 done by what is probably the pr~ncipal security firm 

14 for the Federal government and for developers of 

15 Federal propert~es, Dusebella, Venture and Santor~, 

16 who provide security consultants to the Department of 

17 Just~ce, Department of State, the Dep~rtment of 

18 Transportation, the Internal Revenue Service, the 

19 Secret Serv1ce, the U.S. Marshal, the Federal 

20 Protective Service and GSA regard1ng the Arch1tect of 

21 the Cap~tol' s comments and the suggested security 

22 matters that we are -- security issues that we are 

23 addressing ~n this bu1.ld1.ng, which you will see in the 

24 letter deta~ls qu~te explicitly, and you w~ll hear a 

25 little bit more about·that from the owner as well. 
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1 Those are the ~terns _.aat are ~n the 

2 record. Unfortunately, some people had to leave. Mr. 

3 Jacobs is about to start a meeting w~th the Sergeant 

4 at Arms and the Architect of the Cap~tol regard~ng 

5 th~s proJect. So he could not stay for this meeting. 

6 Lord Richard Rogers was unable to attend. So we have 

7 both the Senior Director and one of the other 

8 arch~tects from Richard Rogers Architects here from 

9 London who will be testifying. I provided you with 

10 the CVs as part of our prehear~ng statement. 

11 We have two witnesses, one of whom is on 

12 his way supposed to be on his way to Texas shortly 

13 who was here on behalf of the tenant, Jones Day, and 

14 had some other additional test~rnony that he is able to 

15 provide ~n terms of the market for these types of 

16 tenants ~n the D~str~ct of Columbia, and Dav~d Orr who 

17 ~s supposed to be --Actually, he is now going to be 

18 late for a rneet~ng with DCRA on another project. 

19 What I wanted to try and do before I 

20 CHAIRPERSON GRIFFIS: We w~ll wr~te them 

21 all notes. 

22 MR. NETTLER: -- was to sort of get your 

23 temperature as well. We have u number of ~ssues that 

24 we've addressed ~n our prehea;ring statement, ~ncluding 

25 providing you some of the testimony such as Mr. Orr's, 
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1 and we have a number of issues that . ~ are 1 obviously, 

2 prepared here to address 1 both arcb1tectural 1ssues, 

3 secur1ty 1ssues, the land use plann1ng issues, the 

4 economic issues~ and traffic ~ssues, if you want 1t 1 

5 and construction 1ssues as well, though we are going 

6 to sort of hold off on the necess1 ty of providing 

7 those since we have again prov1ded you with statements 

8 from our traff1c planner. 

9 If you would l1ke to hear from Mr. Orr, I 

10 can put him on first out of order. Otherw~se, his 

11 testimony is part of our application. I think it ~s 

12 pretty -- Our prehearing statement is pretty specific 

13 on some of the 1ssues that are generally considered 

14 when addressing the rel1ef that we are seeking here, 

15 and that is specifically some aspects of the pract1cal 

16 diff1culty question and JBG's representative as well 

17 is here. 

18 So I am go1ng to ask you 1 wh1ch 1s not 

19 probably normal, but ask you to take your temperature 

20 1n terms of whether you would l1ke me to put them on 

21 first so that they can leave or whether you have any 

22 questions for them or whether you might want to just 

23 go right 1nto the appl1cat1on's other issues. 

24 CHAIRPERSON GRIFFIS: Good. I think we 

25 have abandonea all things normal for toqay. So it's 
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1 not inar-propriate for you to ask, <-:-- .. d I think, f~rst 

2 of all, the Board has received all this ~nformat~on, 

3 the f~lJ.ng from the appl1cant. It ~s incredibly 

4 complete, and also straightforward in terms of layJ.ng 

5 out the unJ.queness and the combination of numerous 

6 factors, that being the size and the shape and the 

7 existence of the or1ginal bu~lding. The addition is 

8 addressed as well as some of the conditions below 

9 grade are substantJ.ally dJ.scussed. The practical 

10 difficulty also ~s no less thqn three, ~f not four, 

11 and we can get through all of those. 

12 So what I would suggest, first of all, 

13 call your WJ.tnesses as you would in terms of their 

14 schedules. We can move on. It is my understanding 

15 that this ~s comJ.ng J.n w~th no opposit1on. So the 

16 more summations you can gJ.ve, the better off, I think, 

17 we all w~ll be, and then the Board can deal with this 

18 as it wJ.ll, with all of that J.nformatJ.on. 

19 Let me ask one -- I should say, J.t J.S not 

20 completely without opposJ.tJ.on. Is there a 

21 representatJ.ve of the ArchJ.tect of the Capitol present 

22 today? Okay. 

23 MR. NETTLER: As I rnentJ.oned, his meeting 

24 -- It was antl.CJ.pated that -- They weren't going to be 

25 here anyway, but it was antJ.CJ.pated that th1s hearing 
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NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W 
WASHINGTON, D C .20005-3701 www nealrgross com 



181 

1 was go~ng to be over so that Mr. Jac. .s could test~fy, 

2 even though the Architect of the Capitol wasn 1 t go~ng 

3 to be here. 

4 CHAIRPERSON GRIFFIS: Okay. We all had 

5 that great antic~pat~on. 

6 MR. NETTLER: And I would also po~nt out -

7 - it's probably worth mention~ng -- this is not in the 

8 Cap~tol overlay. It was our feel~ng after having 

9 obtained all the support that we did from DCPL, OffJ.ce 

10 of Plann~ng, from Commiss~on of Fine Arts, having 

11 talked about th~s w~th the National Park Service as 

12 well, that we wanted to sort of expand our -- touch 

13 all bases, regardless of whether they were supposed to 

14 partic~pate in this hearing as well. 

15 CHAIRPERSON GRIFFIS: Are you saying th~s 

16 ~s out of the purv~ew of the Arch~tect of the Capitol, 

17 because it's not w~thin the Capitol master plan? 

18 MR. NETTLER: No 1 no. I ' m saying it is not 

19 ~n the Capitol overlay d~strict. So the Architect of 

20 the Cap~tol wouldn, t normally have part~c~pated ~n 

21 this here 1 and probably would not normally have 

22 partic~pated if ~t wasn't for us taking a proact~ve 

23 effort to bring to the attention what we were doing, 

24 JUSt so everybody knew what we were do~ng. 

25 
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1 MR. NETTLER: The Archi.__ct of the Cap~tol 

2 was unable to have a meet~ng w~th us, and subm~tted 

3 this letter on behalf of a d~scussion over the phone 

4 as to what was being done at the site. So there were 

5 a number of attempts to have that meeting, and ~t was 

6 only unt~l 2:30 this afternoon that the Architect of 

7 the Cap~tol and the Sergeant at Arms ~s available. 

8 CHAIRPERSON GRIFFIS: They could meet 

9 here. We could s~t l.n the back of the room or 

10 someth~ng. 

11 MR. NETTLER: But I th~nk we provide 

12 sufficient as you w~ll see in the submiss~ons that 

13 we have made, and you will hear from the witnesses, a 

14 suff~c~ent response to the Arch1tect of the Capitol's 

15 concerns that we will address ~n our testimony. 

16 So without further ado, I J,Ust wanted to 

17 br~ng that up to your attent~on. 

18 CHAIRPERSON GRIFFIS: Good. There's go~ng 

19 to be one quest~on that the Board is going to want you 

20 to answer, and ~t ~s go~ng to go to the he2ght, and 2 

21 know you have outlined substantially 1.n terms of the 

22 110, the 130 and then from the -- or going to the 110 

23 with the TDR. 

24 So JUSt a reiterat2on of whether you are, 

25 ~n fact, rece~v1ng th~additional square footage that 
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1 would invoke that height or not. 

2 MR. NETTLER: Well, we have ~t available 

3 to us. We could never use it, as we expla~ned ~n the 

4 prehearing statement. The site ~s configured in such 

5 a fashion with the bu~lding that has to be retained 

6 that we could never use the TDR -- the density that 

7 was provided to us. The zoning regulat~ons would 

8 permit us to bank those density, which we may end up 

9 do~ng, but we are coming to you as a pure var~ance, 

10 height var~ance, recognizing that we had the right to 

11 go to 110 w~th the TDRs that are available to us, but 

12 this is going from 90 to 130 feet. 

13 CHAIRPERSON GRIFFIS: Okay. So that ~sa 

14 straightforward appl~cat~on, is from 90 to 130. 

15 MR. NETTLER: Not unl ~ke the real tor' s 

16 situat~on, wh~ch also had the same -- They could use 

17 the TDRs as well, but they had it as a 90 to 130 feet. 

18 CHAIRPERSON GRIFFIS: And I think that is 

19 clear now, and page 13 lays out, in fact, the FAR that 

20 ~s available that, obviously, you would,n' t be able to 

21 use 1f you went up to the n1ne as opposed to 

22 MR. NETTLER: We can,t even use the 

23 exist~ng FAR. 

24 CHAIRPERSON GRIFFIS: Exactly. Okay. All 

25 right. 

(202) 234-4433 
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1 prel1tru.udry quest~ons by the Board? -Jkay. Let's move 

2 ahead. 

3 MR. NETTLER: Then let me do this. Since 

4 Mr. Orr's testimony is here, and since he does have 

5 h1s meeting which he is already late for, let me 

6 excuse h1m. I would like Art to say a few words, and 

7 I know he's got to catch his plane. If he could JUSt 

8 do 1t out of order, and then we will go w1th the owner 

9 and with the architects, 1f that 1s not a problem. 

10 CHAIRPERSON GRIFFIS: FJ.ne. The last 

11 thJ.ng before you get started: Is the ANC-6 

12 represented today? ANC- 6C? No representative of the 

13 ANC is here. Okay, let's move ahead. 

14 WHEREUPON, 

15 ART SANTRY 

16 was called as a witness by the appl1cant and, having 

17 prevJ.ously been duly sworn, testJ.fied as follows: 

18 DIRECT EXAMINATION 

19 MR. SANTRY: As Mr. Nettler said, I am Art 

20 Santry. I am with the Trammell Crow Company, and what 

21 I have done over the past decade or so is represent a 

22 number of law firms here in the D1str1ct. I represent 

23 Patton Boggs, VJ.ncent & Elkins, Miller & Chevelier, 

24 Ballard Spar, a· number of f1rms, and am currently 

25 representing Jones Day. 

(202) 2344433 
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1 Just sort of a macro p, .pect~ve of what 

2 ~s go~ng on ~n the law f~rm bus~ness and why ~t is 

3 applicable to th~s specif~c building: Law f~rms have 

4 en] eyed some steady growth over the last 15 years, and 

5 with that growth comes, obviously, a demand for 

6 additional off~ce space. 

7 Unlike other cities, we have a height 

8 lim~tat~on, wh~ch means that we can grow hor~zontally 

9 and, of course, horizontal growth means you've got 

10 boundar~es and streets, wh~ch means you can only go so 

11 far before you have to go into another bu~ld~ng. 

12 So unl~ke Atlanta where you can go 

13 straight up and put 6-700,000 square feet of law firm 

14 ~n one build~ng, it ~s more difficult here in the 

15 D~strict. 

1S In representing Patton Boggs in closing 

17 their deal just th~s past :Oecember, they ended up 

18 b1.furcating operat~ons. Thankfully, they were able to 

19 f~nd an add~tional 100,000 square feet ~n a build~ng 

20 directly across the street. So it ~s not as much of 

21 an ~nconvenience as it would be had they had to 

22 relocate X number of blocks down the way. 

23 When Jones Day moved into this bu1.lding 

24 back in the late Ninet~es, it was antic~pated that 

25 they would be able toJstay for their full 15 years 

(202) 234-4433 
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1 w~ thout. ..;aking additional space, ar._ that -- The good 

2 news and the bad news is they grew rapidly, bad news 

3 being they need more space. 

4 We have spent some t~me looking for space 

5 in the District and some time actually looking for 

6 space ~n Northern V~rgin~a, and the reality ~s, to the 

7 extent that Jones Day has to bifurcate its operations, 

8 put offices in a bu~ld~ng that ~s three, four, f~ve 

9 blocks away, ~t is probably JUSt as inconvenient and 

10 maybe more pract~cal, candidly, to have those offices 

11 in Northern v~rg~n~a where some of their partners 

12 actually res~de. 

13 What the JBG companies has offered us is 

14 an opportunity to keep the practice group together 

15 under one roof, ~n essence, on the 51 Lou~s~ana Avenue 

16 campus. The way the floorplate has been conf~gured 

17 and the things that they have done I'm sure the 

18 architects will get into more spec~fics -- will allow 

19 Jones Day ~n essence to stay within the D~strict and 

20 stay ~n that 51 Lou~s~ana Avenue campus for what we 

21 see as an ~ndefin~te period of t~me. 

22 You know, our goal, the firm's goal would 

23 be ideally- to keep the firm located in Wash~ngton, 

24 D.c. =and 'under one roof. That would be the most 

25 efficient way for che firm to continue to pract~ce 

(202) 234-4433 
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1 law. 

2 So again, I am here as a representative of 

3 Jones Day, not as a representative of JBG but as a 

4 representative of Jones Day and, of course 1 our des~re 

5 is to make sure that this project works, and it is one 

6 that Jones Day can office in for a number of years to 

7 come decades to come. 

8 BY MR. NETTLER: 

9 Q Well, I have just two questions for you. 

10 First, are there -- What ~s the availab~lity of other 

11 s~tes ~n the D~str~ct for this type of a user? 

12 A Well, you know, to the extent that -- and 

13 I w~ll answer that two ways, Rich. One, there is 

14 additional space be~ng built, as you know, by Republ~c 

15 Properties, not too far away but again, ~f you are 

16 three, four or five blocks away/ you m~ght as well be 

17 a long way away. That 1 s sort of answer number one. 

18 Answer number two ~s, to the extent that 

19 you want to do what an Arnold & Porter did, wh~ch is 

20 build a campus in one location, obv~ously, there are 

21 very few sites left, none in Georgetown. You know, 

22 could we assemble th~ngs in the CBD? Sure. There are 

23 places we could do it, but ~t's diff~cult. It w9uld 

24 be a diff~cult th1ng, and you know, we st1ll have t1me 

25 left on our lease, and it would make th1ngs diff~cult. 

(202) 234-4433 
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1 And the second one is. Are there time 

2 constra~nts on being able to start th~s project and 

3 have ~t available for Jones Day? 

4 A Yes, that's a good quest2on. We are 

5 busting at the seams. We do need space, and depending 

6 upon how this all transpires, we are go~ng to make a 

7 dec~s,l.on as to whether we -- what we do about our 

8 space needs in the next two to three years. 

9 Q But do you understand that there .J.s a date 

10 certa~n that you must have new space to move into? 

11 A Your targeted date is 35 months from 

12 today, ~n essence, wh~ch would be good. We could hang 

13 in there for that long. 

14 MR. NETTLER: I have no other quest~ons. 

15 CHAIRPERSON GRIFFIS: If you split the two 

16 s~tes, would you spl~t evenly the total square 

17 footage? Let's say now that is proposed to be 550, 000 

18 square feet when f~nished. Could you find two sites 

19 or two -- well, I'm not going to do the math -- that 

20 are 50 percent of that, or would you -- Go ahead. 

21 MR. SANTRY:. We have a lease in place now 

22 that carr~es us out~another eight years, in essence. 

23 So what we would have to do is we've got roughly 

24 200,000 feet where we are. , We would have to find --

25 call ~t ~nitially another 1q0,000 square feet 
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1 somewhere else. 

2 CHAIRPERSON GRIFFIS: Is there efficiency 

3 to be co-located? 

4 MR. SANTRY: Oh, yes, without question. 

5 CHAIRPERSON GRIFFIS: Would you not 

6 replicate certain aspects of each s~te at each place? 

7 MR. SANTRY: I mean, to the extent that we 

8 could do everything at 51 Louisiana Avenue, we would 

9 not replicate. 

10 CHAIRPERSON GRIFFIS: Right, but ~f you 

11 split it up, aren't you duplicat~ng? 

12 MR. SANTRY: Yes. 

13 CHAIRPERSON GRIFFIS: That would be my 

14 assumpt~on. So you are actually look~ng for more 

15 square footage ~f you had to relocate --

16 MR. SANTRY: Right. Absolutely. 

1.7 CHAIRPERSON GRIFFIS: -- than bu~ld~ng 

18 onto the ex1st1ng? 

19 MR. SANTRY: Yes. You would have to 

20 repl1cate th~ngs like conference facilities, 

21 l~braries, th1ngs l1ke that. 

22 CHAIRPERSON GRIFFIS: So 1f you took it at 

23 existing 300,000 square feet now and you were going to 

24 propose the addit1on that would bring it to 550, you 

25 are actually not gor.ng out, 1f you can't do the 
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1 add1ti<... ..... , look1.ng for 250,000. You-... ay be looking for 

2 300 or 350? 

3 MR. SANTRY: Yes. You would be looking 

4 for more. Correct. 

5 CHAIRPERSON GRIFFIS: Okay. And how many 

6 of those are around the area, 350, 000 square feet 

7 bu1ldings? 

8 MR. SANTRY: Yes, that's very hard. 

9 CHAIRPERSON GRIFFIS: But to del1ver in 

10 '08. Okay. 

11 MR. SANTRY: D1ff1cult. 

12 CHAIRPERSON GRJFFIS: Mr. Jeffries? 

13 BOARD MEMBER JEFFRI~S: Obviously, there's 

14 a number of locations that they could go, but l.t's 

15 really -- you know, really dealing w1th the location 

16 issue. Well, no even with1n the D1strict, but the 

17 question 1s really just location, locat1on. 

18 CHAIRPERSON GRIFFIS: How pert1nent 1s the 

19 locat1on for the moniker of this firm? Does address 

20 make any d1fference? 

21 MR. SANTRY: It does. It always does. 

22 Sure. I think Address aside, I think, Mr. 

23 Chairman, 1f you walked into the1r space and got a 

24 feel for that bu1ld1ng, it's q~ite 1mpressive. They 

25 like it. They would like to stay there. 
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1 It's a dec~s~on they n. ..: when they did 

2 what they d~d, movl.ng up to the Hill. It_ was somewhat 

3 of a pioneering move, and ~n retrospect it was 

4 brl.lliant. I mean the views, the feel of the 

5 bu~ld1ng. That area has really come around. So they 

6 would like to stay there. 

7 CHAIRPERSON GRIFFIS: Pioneer1ng right 

8 next to the Capl.tol. Good. Any other quest1ons? 

9 Guess I have thl.cker skin than most, huh? Okay. 

10 Thank you very much. 

11 MR. NETTLER: I actually would like to 

12 give some personal context to that, because Jones Day 

13 was or1ginally located at Metropolitan Place 

14 Metropolitan Square and located there at a t1me when 

15 I was representl.ng the D~strict on the demolition of 

16 Rose Tavern and Keith Albey Theater s1tuat1on, which 

17 was -- The development of Metropoll.tan Square was for 

18 the purpose of prov1.d1ng this use to Jones Day, ~~1ch 

19 then grew out of that, whl.ch then resulted in 

20 Garfl.nkle's be1ng turned over as an additional 

21 expansion space for Jones Day and whl.ch resulted in a 

22 use var1.ance being provl.ded by the Zonl.ng Cornmissl.on, 

23 because it was then slated as a department store under 

24 the Downtown Development District. 

25 That use variance was very content~ous, 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, D.C 20005-3701 www nealrgross com 



192 

1 and I Wac on the other s~de of that ... de var~ance. But 

2 ~t ended up be~ng ~rnposs~ble to prov~de all of the 

3 expans~on space for Jones Day when that use var~ance 

4 was granted. 

5 So we then had to move ~nto the Acacia 

6 Bu~ld~ng, and then we had the same problem. What we 

7 are try~ng to do, as I th~nk will be explained, is to 

8 solve a problem that doesn't continue to exist as it 

9 has in the past, but finalizes Jones Day's locat~on 

10 and w~th an appropriate development project. 

11 With that, I w1ll turn ~t over to JBG. 

12 CHAIRPERSON GRIFFIS: Actually, before you 

13 JUmp into Excuse me, but let me JUSt get one 

14 clar~f~cat~on, too, ~n terms of the histor1c nature, 

15 wh~ch ~s one of the un~queness aspects and also a 

16 practical diff~culty which you have brought up. 

17 It's a fascinat~ng aspect that I had never 

18 heard the terminology of a standstill agreement. I'd 

19 love to use that myself. So we'll see if~we can get 

20 that going. 

21 The ~ssue ~s these bu~ld~ngs are not 

22 des~gnated. Is that correct? 

23 MR.. NETTLER : They are not designated 

24 because of the standst~ll--agre~ment. 

25 
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1 have obv~ous historic significance, _ld that historic 

2 s~gn~f~cance is g~ven to this agreement of whicp the 

3 DCPL w~ll rev~ew anything that happens on ~t. So JUSt 

4 for total clarification, there ~s a histor~c 

5 s~gn~f~cance wh~ch is part of ~ts uniqueness, and your 

6 case presentat~on says practical d~fficulty also. 

7 MR. NETTLER: Correct. And there was a 

8 landmark designat~on applicat~on that was prepared for 

9 those buildings. It was -- At the time that I was on 

10 the Issues Comm~ttee of D.C. Preservat~on League, and 

11 at that time the D.C. Preservation League tried to 

12 work out a number of d~fferent standstill agreements, 

13 of which th~s was one, ~n l~eu of fil~ng a landmark 

14 appl~cat~on; and Acac~a wanted to work with DCPL on 

15 that issue. 

16 Acacia had a proposal for the s~te that 

17 the Comm~ss~on on Fine Arts reJected, because it 

18 pushed the dens~ty forward onto the site, both height 

19 and dens~ty forward onto the s~te. 

20 CHAIRPERSON GRIFFIS: Right. And that's 

21 addressed ~n your written submission, which I th~nk ~s 

22 very clear. But I JUSt wanted to point it out, 

23 because actually ~t is invoked a couple of places ~n 

24 the subm~ss~on d~fferently. So just for clar~fication 

25 ~n the record, there ts great historic s~gn~ficance 
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1 and an'a~ready agreement of histor~~ review. 

2 MR. NETTLER: Correct. And actually, we 

3 w1.ll probably have -- It's in the contemplation of the 

4 plans of JBG, the owners, that a more formal aspect to 

5 the h1.storic s1.gn1.ficance will probably be developed 

6 subsequently, but that l.S the context in wh1.ch it has 

7 1.ts h1.storical s1.gnificance today with DCPL. 

8 CHAIRPERSON GRIFFIS: Okay. Good. 

9 MR. NETTLER: A landmark appl1.cation l.S 

10 be1.ng cons1.dered. 

11 VICE CHAIRPERSON MILLER: Thank you. 

12 MR. NETTLER: Sorry. I d1.dn't mean to be 

13 obtuse. Let me turn it over to JBG Company. 

14 CHAIRPERSON GRIFFIS: Good. 

15 WHEREUPON, 

16 DEAN CINKALA 

17 was called as a witness and, having previously been 

18 duly sworn, test1.f1.ed as follows: 

19 MR. CINKALA: Thank you, Richard. Mr. 

20 Chairman, members of the Board, thank you for hear1.ng 

21 our case today. My name 1.s Dean C1.nkala,.a principal 

22 with the JBG Companies. As many of you may know, the 

23 JBG Companies is a real estate i~v~stment and 

24 development f1.rm that's been in business 1.n the 

25 metropolitan Washington area fo~ over.40 years. We 
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1 have developed millions of square fc. of off~ce space 

2 and thousands of residential and hotel un~ts. 

3 JBG purchased 51 Lou~s~ana ~n the summer 

4 of 2004 and, as R~chard has stated briefly, it 

5 cons~sts of two buildings totaling about 210, 000 

6 square feet, a 460-space above grade park~ng garage, 

7 wh~ch is a b~t unusual for downtown D.C., and ~s 

8 occup~ed solely by Jones Day. 

9 Later on ~n our discussion George Dove 

10 w~ll touch ~n more detail on the l~mi ting or practical 

11 d~ff~cult~es of the site. But briefly, they are the 

12 ~rregular shaped nature of the s~te, the V shaped 

13 nature of the existing ~mprovements, the standstill 

14 agreement we were JUst talk~ng about, the fact that 

15 the existing Acacia Building and the annex building 

16 have 15-foot, floor to floor he~ghts wh~ch make it 

17 difficult to make compatible with new development, as 

18 well as some very s~gn~f~cant below grade ~ssues, 

19 namely the WMATA Metro tunnel on the D Street boundary 

20 of the site and the T~ber Creek, a 24-foot comb~ned 

21 storm dra~n/sewer that runs right through the m~ddle 

22 of the property. So all very diff~cult issues that 

23 make it hard to develop th~s site. 

24 One of ,the first things we did as we 

25 started to pursue redevelopment of this site was to 
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1 try to cons~der the select~on o:t the appropriate 

2 des~gn team for this project. We went ,back_and looked 

3 at pr~or submissions to the Commiss~on of F~ne Arts, 

4 submiss~ons that did fail, that were not well 

5 received, to try to gain some lessons learned. 

6 I would say a couple of the lessons 

7 learned were that any proJect, any proposed 

8 redevelopment of this site that visually or phys~cally 

9 imposed upon the ex~st~ng Acacia or annex bu~lding, 

10 given their h~stor~c sensit~vity, was not go~ng to be 

11 well received, nor any new development that tr~ed to 

12 m~m~c the ex~st~ng development was likely not go~ng to 

13 be well received. 

14 That really led our select~on to the 

15 R~chard Rogers Partnersh~p of London, and we have 

16 Ivan Harbour here, and Denn~s Austin as well. They 

17 have a long h~story of working sens~t~vely with 

18 h~stor~cally s~gnif~cant~buildings and integrat~ng ,new 

19 development. 

2 o I think, based on our exper~ence over th~s 

21 past fall where we have worked with DCPL 

22 cooperatively, we've worked w~th the Off~ce of 

23 Planning, we've made' our concept subm~ssion to the 

24 Commission of Fine Arts, we have received unanimous 

25 approval from the ANC, that this proJect and the 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, D C 20005-3701 www nealrgross com 



197 

1 des~gn has been well received. It h.. been respectful 

2 to the ex~st~ng site condit~ons, and I th~nk has 

3 gained unanimous support. 

4 We bel~eve the application for the he~ght 

5 var~ance ~s appropr~ate, given the unique 

6 c~rcumstances of this s~te. Beyond that, though, we 

7 think there are some very posit~ve benef~ts for 

8 redevelopment of this s~te. 

9 We th~nk bringing an architecture f~rm 

10 l~ke R~chard Rogers Partnership to town w~ll prov~de 

11 world class architecture and a trophy building to the 

12 downtown marketplace. We w~ll be able to accommodate 

13 the growing and expanding needs of a s~gnificant 

14 tenant in downtown Wash~ngton, D.C. 

15 We have agreed to with the ANC to pursue 

16 a lead cert~f~ed build~ng. We are -- Through the 

17 redevelopment of th~s s~te, we are taking down what is 

18 universally viewed as an eyesore in th~s neighborhood, 

19 a almost s~x-level above grade park~ng deck, and as 

20 you can see from the OP staff report, our proposal 

21 does not cause any negative impact on the city's 

22 planning or zon2ng, as supported by their report. 

23 One of the th~ngs Richard referred to 

24 early ~n h~s discuss~qn was this issue that came up 

25 last week from the- Sergeant at Arms of the Senate, 
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1 which ~~= a secur~ty concern that was ra~sed. 

2 What we have tr~ed to do over the last 

3 several bus~ness days was work with a firm named 

4 Dusebella, Ventur~ and Santori, a firm we have worked 

5 w~th extens~vely on a couple of our more important 

6 proJects, to try to understand the concern and 

7 determine if we thought ~t was a legitimate concern. 

8 We looked at three th~ngs, particularly. 

9 One, what were the ex~st~ng cond~t~ons ~n the 

10 neighborhood today ~n relation to the Cap~tol 

11 building? What were the conditions like w~th th~s new 

12 building bu~lt? Then lastly, what k~nd of security 

13 protocol could we put in place in our building to 

14 m~t~gate any concern regard~ng our new proposed 

15 development? 

16 We have a ser~es of boards that we can 

17 have George Dove show to you shortly, George Dove w~th 

18 WDG. But ~n very br~ef conclus~on, I think what we 

19 can show ~s that the ex~sting conditions today 

20 there are at least 10 buildings that have clear l~ne 

21 of sight to the Cap~tol bu~lding, and are at e~ther 

22 closer distances or only ~n a small amount of further 

23 d~stances from the proposed new development. 

24 Add~tionally, if you were to ~o a l~ne of 

25 sight study and look' at what is theoretically the 
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1 exposed area from the ex1.sting 1. £tops, the new 

2 development, in fact, doesn't create any addit1.onal 

3 exposed area. In most s1.mpl1.stl.c terms, ~e th1.nk the 

4 bu1.ld1.ng doesn't exacerbate what is already an 

5 ex1.sting cond1.t1.on. 

6 In fact, we would argue that our build1.ng, 

7 given where 1.t is, provides some blockage to other 

8 public bu1.ldings that are behind our site. 

9 Lastly, and you see th1.s in the letter, 

10 Dusebella, Ventur1. and Santor1. recommends some very 

11 simple secur1.ty th1.ngs that we can do to our build1.ng, 

12 whether it is perimeter secur1.ty, roof security, 

~3 detect1.on systems on the roof, or other matters like 

14 that that should adequately address the security 

15 concerns of this building. 

16 CHAIRPERSON GRIFFIS: I believe 1.n the 

17 submission you ind1.cated that the ex1.st1.ng structure 

18 has a roof terrace. Is that correct? 

~9 MR. CINKALA: It does. Yes, that would be 

20 r1.ght here. 

21 CHAIRPERSON GRIFFIS: Oh, there 1.s a 

22 model. What do you know. I got to look up once 1.n a 

23 wh1.le, don't I. Holy moley, we're m1.ss1.ng all the fun 

24 parts. Okay. 

25 NR. SANTRY: We are going to bring 1.t up 
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1 to you. 

2 CHAIRPERSON GRIFFIS: Yes, indeed. I 

3 figured as much. Secondly, should we be concerned 

4 that this letter is noted Confidential and Pr~vileged 

5 that you put into the record? It's public record now. 

6 MR. NETTLER: It ~s. If you read -- They 

7 understood it was going to be made a part of the 

8 publ~c record. They just asked for its d~str~bution 

9 to be l~m1ted to --

10 CHAIRPERSON GRIFFIS: The general publ~c. 

11 Good. 

12 MR. NETTLER: Limited as much as possible. 

13 CHAIRPERSON GRIFFIS: Okay. All right. 

14 Well, ~t's up to you how you want ~t handled. I mean, 

15 you can take, ~t back out of the record. 

16 MR. NETTLER: No, I would not. 

17 MR. CINKALA: I think it's Bob Dusebella 

18 trying to be careful about the informat~on he ~s 

19 d~ssem~nating about security concerns at the Cap~tol. 

20 CHAIRPERSON GRIFFIS: Indeed. I th~nk --

21 MR. NETTLER: You don't need to put it on 

22 the website. 

23 CHAIRPERSON GRIFFIS: Well, who knows_ what 

24 ~s going to happen shortly. I think t~is is, 

25 obviously, an 1mportanc ~ssue for the Board, JUSt 
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1 because che Arch~tect of the Cap~t~ 1as ra~sed it. 

2 I can say for myself ~n terms of rev~ewing 

3 this in~tially, it w~ll be good to have the study, 

4 which sounds as 1f ~t's exhaust~ve and conclus~ve for 

5 us. I th~nk we can get through it and have it 

6 subm~tted ~nto the record. We'll see how far it goes 

7 and what it actually is. 

8 My biggest concern ~n terms of receiving 

9 th~s letter is that it was JUSt that. It was just a 

10 statement out there. There are security concerns in 

11 terms of the s~te l~nes ~nto the park. For the Board, 

12 you know, we see it on the very, very small cases that 

13 take six hours and on the very big cases. 

14 I mean, really, what we are try1ng to get 

15 to is the real substance of stuff. That doesn't do 

16 much for me ~n terms of -- because the logical extreme 

17 of a letter of that is to say let's design our c~ties 

18 to the~r death, and that means that there should 

19 absolutely be noth~ng that would somehow fac~l~tate 

20 somebody's 1llegal and ~rrational behav~or. I JUSt 

21 don't understand what our cities would look like if we 

22 started to be JUdged and des~gned on that type of an 

23 aspect. 

24 I mean, basically, you are look1ng at 

25 nothing h~gher than four feet above the sidewalk, 
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1 because that would put you above t.ue person next to 

2 you ~n a larger organ~zat~on or gathering. I don't 

3 see it. We are going to need a lot more substance if 

4 I w~ll anyway, ~n terms of deliberating, in terms 

5 of an opposition pos1t1on ~n this. 

6 I think your point ~s well taken. It 1s 

7 actually-- I don't know that it was defin~tively put 

8 1n your subm1ssion, but 1t was something that was 

9 clear 1n my m~nd 1n look~ng at 1 t, is when you 

10 describe the s~te around and the he1ghts of the 

11 build1ngs around it, you know, how does it not ~nvoke 

12 the same not1on of, well, what do they do w1th the~r 

13 roofs and how controlled are the1r occupants in and 

14 out of the1r bu1ldings? 

15 Th1s is go~ng to be a. s1ngle user 

16 build1ng, ~s it not? 

17 MR. CINKALA: It w1ll not be in1t1ally. 

18 Jones Day w1ll likely take SO percent of the new 

19 development 1n~tially, but I imagine over the long 

20 run, given our opt1on and expans1on negotiat1ons, they 

21 w1ll have a s1gn1f1cant portion of the bu~lding 

22 encumbered. 

23 CHAIRPERSON GRIFFIS: I see. It's gping 

24 to be, I have to imagine, ·a Class A off~ce building. 

25 
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1 CHAIRPERSON GRIFFIS: -- will obv~ously 

2 have some sort of secur1ty check coming 1n and out. 

3 MR. CINKALA: Absolutely. 

4 CHAIRPERSON GRIFFIS: And I don't imagine 

5 those days are ever going to be over now. Right? I 

6 mean, even not the Class A buildings have that. Okay. 

7 MR. NETTLER: The concerns that you raise 

8 are exactly what 1s stated in the shadow Senator's 

9 letter as well about hav1ng to 

10 CHAIRPERSON GRIFFIS: Is that so? Thank 

11 goodness I voted for h1m. Oh, I can't say that. 

12 Right. And that's Mr. Strauss who wrote this. 

13 MR. NETTLER: Right. 

14 CHAIRPERSON GRIFFIS: Oh, 1ndeed. All 

15 r1ght. Good. Very well, let's proceed. 

16 MR. NETTLER: Our next witnesses are 

17 arch1tects from Richard Rogers Partnersh~p. 

CHAIRPERSON GRIFFIS! I'm sorry. A quick 

19 quest1on of the Board members. I th1nk we should see 

20 all the boards that you have talked about. We are 

21 go1ng to get to that po1nt, and we are not 'mov1ng 

22 beyond it. 

23 MR. NETTLER: Right. I think it 1 s better 

24 actually to see the proJect, and then we can go 1nto--

25 
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1 substan~..e, and then we' 11 get to t.1:.1e others. 

2 MR. NETTLER: Because there are variables 

3 in the proJect wh~ch we are go~ng to get ~nto, because 

4 ~t ~s st~ll undergo~ng rev~ew by the Cornmiss~on of 

5 F~ne Arts. It asked us to look at a number of ~terns, 

6 not affect~ng the he~ght of it but affect~ng other 

7 aspects of ~t. 

8 So what we wanted to do was to give you 

9 the latest aspect of it, which was part of our 

10 prehearing statement, and so you can understand it 

11 better both in ~ts context and how it interacts with 

12 the existing bu~ld~ng. Then we are going to move ~nto 

13 the boards as well ~n terms of the ne~ghborhood and 

14 the Capitol. 

15 The first w~tness ~s Ivan Harbour whq, as 

16 I' sa~d, ~s a sen~or director of Richard Rogers 

17 Partnership, and I have prov~ded h~s CV as part of my 

18 prehear~ng statement. I would ask that he be treated 

19 as an expert. Lord R~chard Rogers, who has worked on 

20 this and who was here when we made the presentat~ons 

21 to Off~ce of Plann~ng, DCPL and the CFA, as I'm sure 

22 you know, is one of the foremost l~v~ng arch1tects, a 

23 winner of the -- kn~ghted in 1991, made a Life Peer 1n 

24 1996, awarded the Leg1on of Honor in Erance, and I 

25 hope you come to'agree with-us. This 1s a .. pretty 
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1 s~gnif~cant project that really Jes a lot for 

2 Wash~ngton, D.C. 

3 I will g~ ve you over to Ivan, assum~ng you 

4 w~ll accept him as an expert. 

5 CHAIRPERSON GRIFFIS: Are there any 

6 quest~ons from the Board? I don't th~nk there is any 

7 quest~on, Mr. Harbour, and we bestow the great title 

8 of expert w~tness before the Board of Zoning 

9 Adjustment for the United States of Amer~ca. Why 

10 don't you proceed w~th your test~mony. 

11 TESTIMONY OF IVAN HARBOUR 

12 MR. HARBOUR: Certainly sounds very 

13 ~mpress~ve. 

14 CHAIRPERSON GRIFFIS: Doesn't ~t, though. 

15 It's all in the del~very. 

16 MR. HARBOUR: Well, my f~rst question for 

17 you is would you l~ke me to bring the model up and put 

18 ~t on the bench? 

19 CHAIRPERSON GRIFFIS: You know what. If 

20 there was a place where we could JUSt see it. Do you 

21 guys want ~t up here closer? Are you going to po~nt 

22 to it? Are you go~ng to utilize ~t? 

23 MR. HARBOUR: Actually, no. ·I w~ll 

24 probably Just point to the model and not be bold. 

2'5 
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1 it -- ~wn everyone see ~t if we lean forward? Let's 

2 do that. Actually, ~s that easily moved, the podium? 

3 That would be grand, because what we need to do is 

4 keep you on camera, too, for everything. So if you 

5 want to -- and you need to be close to a microphone. 

6 I would move ~t r1ght back where she 1s 

7 go1ng, and then you can put a m1crophone right near 

8 1t. So you can use both hands and not have to hold 

9 that th1ng. If 1t will stay there, that would be 

10 perfect. Let's try that microphone on the corner, 1f 

11 you just turn ~t on, on the table. Yes. The recorder 

12 w~ll let us know 1f it's not p1ck1ng up. We are all 

13 set. 

14 MR. HARBOUR: Thank you very much for 

15 allow1ng me to present. I think the f1rst thing to 

16 say is th1s, to us, ~s an extraordinary s1 te, an 

17 extraordinary proJect, and we are very happy to have 

18 been asked to be 1nvolved 1n ~t. 

19 The f~rst thing that h1 t us is the quality 

20 of the ex1sting bu1lding, the Acac1a Bu1ld~ng, '35 

21 bu~ld1ng, and 1t' s probably not quite such quality but 

22 still hanging on 1n there w~th ~ts ma1n facade1on 1st 

23 Street, the '53 addition, and I th1nk our reaction to 

24 the site, s~m1lar to that already expressed, is· how on 

25 earth can this ex1st w~th' this parking garage at the 
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1 end of New Jersey Avenue. What a eat terminat1.on 

2 point. 

3 So what has really pushed our approach as 

4 be1.ng to suggest something which is gi v1.ng over 

5 perhaps someth1.ng a little b1.t more to the publ1.c at 

6 the end of that avenue. So we could quite have eas1.ly 

7 have closed this island off and kept what is currently 

a the back yard, kept that 1.solated, but our feeling was 

9 that, 1.n order for this thing to develop and to become 

10 a real place where you are look1.ng forward to coming 

11 to work 1.n the morning from mass transit, hopefully 

12 us1.ng your car less, the ab1.l1.ty to organize the 

13 bu1.ld1.ng such that 1.t addresses New Jersey Avenue, we 

14 create an entrance which 1.s common to the whole 

15 complex here and make the central part of th1.s 

16 enclosed space really work as a sort of v1.brant heart. 

17 Now the way we have done that 1.s fa1.rly 

18 stra1.ghtforward. You can all see that draw1.ng, I 

19 hope. We have taken l1.berty to suggest removal of the 

20 brick fac1.ng on the back of the '53 extension. It's 

21 very much-- whereas, the '35 building is stone faced 

22 on all s1.des, the extension is just faced on 1st 

23 Street -- to extend the ex1.st1.ng floorplates used by 

24 Jones Day, and to create a vibrant heart into wh2ch 

25 all the c1.rculation throughout the complex will work. 
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1 So it ~~~omes a central~zed piece OL c~rculat~on, but 

2 not a core ~n the traditional way but more in the 

3 manner to wh~ch, certa~nly, we as architects perceive 

4 it. It is someth~ng that adds some exc~tement and 

5 movement to the space. 

6 To the north of that over the exist~ng 

7 park~ng garage, we have put the bulk of the 

8 accommodat~on and, importantly, that its 

9 relat~onsh~p w~th the existing building d~ffers on a 

10 floor to floor bas~s. We are putt~ng 12 floors ~n a 

11 space adjacent to five to six floors of the exist~ng 

12 bu~ld~ng. 

13 So what we have done is separate it from 

14 the exist~ng building, wh~ch ma~ntains and enhances 

15 the aspect ~n respect of that, but also in technical 

16 terms allows us to make connect~ons wh~ch aren't 

17 necessar~ly at the same level. So it works as a 

18 c~rculat~on concept for Jones Day. 

19 It splits the new from the old, respecting 

20 both, and we are allowing dayl1.ght, to flow through 

21 between the two. We are 1.dentifying the new and the 

22 old, and that gives respect. We are-not try1.ng to 

23 copy or indeed imitate the old which, of course, w~th 

24 technology today is, well, prohib~t~ve:fy.,.expens,ive and 

25 imposs~ble'to find chat labor to do it. 
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1 The resultant space eated by that 

2 rectangular bu~lding and the two ex~st~ng buildings --

3 we are suggesting that that is roof, and we are 

4 creating an atr~um, and there ~s a lot of ongoing 

5 debate. I mean, this ~s a prel~m~nary concept. I 

6 th~nk the concepts are strong. 

7 The nature of that roof, as you can 

8 ~magine, is under hot discussion. We are balancing 

9 how it relates to the ex~sting bu~lding. We don't 

10 want it to phys~cally touch that building. It's 

11 important it stays separate, and how it relates to the 

12 new bu~lding and the extension and the triangular 

13 extension of ex~ sting. All those structurally need to 

14 make sense, so that when you walk ~nto this space 

15 there is a sense that th~s thing is one organism and 

16 not an assembly of p~eces. 

17 I think probably the most exc~t~ng th~ng 

18 ~s the way that we've opened the heart of th~s 

19 bu~lding out onto New Jersey Avenue, part~cularly at 

20 street level, pulling way back from the back of 

21 pavement s~dewalk line and opening th~s up, creating 

22 a sort of very generous publicly access~ble space 

23 beyond ~n front of the new entrance to the two -- to 

24 the organizat~on. 

25 As 'presented at that entrance, you have 
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1 two wa}- of going. You can e~thez ~ollow the atrium 

2 to the back of the ex~sting '35 build~ng or the new 

3 atr~um created between that and the new bu~ld~ng. 

4 That gives our cl~ent the ability to, in the short and 

5 med~an term, to operate more than one occup~er of the 

6 property. It gives them a subd~ v1.s~on w~ th~n the 

7 space, which is not JUSt the quest~on of a sign on the 

8 door, but actually 1.t ~s a direct~on which is 

9 h~ghlighted by top l~ght, sun and space. 

10 I th~nk that ~s broadly the proJect as 1.t 

11 exists. AS I say, ~t is at a preliminary stage. 

12 CHAIRPERSON GRIFFIS: Excellent. Good. 

13 thank you very much. It seems, coming from the 

14 wr~tten subm~ss~on and your own test~mony r~ght now, 

15 obv~ously, one of the pract~cal d~fficult~es is the 

16 des~gn solution based on a lot of the un~que aspects 

17 of this. But one other has k~nd of come up that I 

18 didn't f~nd specif~cally articulated. 

19 That is the actual location of this site 

20 ~s an aspect of un~queness, and ~ts own pract~cal 

21 d~ff~culty. What I mean is you addressed written and 

22 orally very well defining that New Jersey Avenue. 

23 what ~s that to be ~n terms of the add~tion in 

24 conJunction w~th the ex~sting bu~lding. But you know, 

25 you could say that anywhere., If you put a building 
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1 up, of course, you are go~ng to hav~ ~ f~gure it out. 

2 Is the front door here or there? What does ~t look 

3 l~ke, blank wall or is it retail? 

4 What you didn't speak to ~s what is across 

5 the street, and what we have are these monuments and 

6 these publ~c parks and, then go~ng even further. I 

7 mean, the stature of that location almost demands a 

8 design solution, and I th~nk that is one of the 

9 important unique aspects to this, and presents ~tself 

10 as a diff~culty, if not a substantial problem. 

11 Let me ask you, as we go further, though, 

12 ~nto it then, if you want to address further from the 

13 written subm1ss~on, what is push1ng you up? 

14 MR. HARBOUR: In a stra~ghtforward way, 

15 what is pushing us up ~s the des1re to create sensible 

16 volume with1n the overall per~meter that we can say is 

17 th~s sort of vibrant focal place. You know, we have 

18 deliberately not closed the atria spaces off ~t the 

19 end, because ~f we close them off, that seals them off 

20 from the external env1ronment and it becomes a very 

21 introvert world. 

22 What we really want to do here is make it 

23 clear that it has a function, obviously, as one1 whole, 

24 but that· 1t -~s actually a window to outs~de as well. 

25 It ~s engaging w~th the street. It ~s not closing 
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1 itself ~ff. 

2 CHAIRPERSON GRIFFIS: I see. So those 

3 others that -- Well, let me see if I understand you 

4 correctly. What you're saying is within the massing 

5 that ~s allowed, w~thin the volume, one being the s~te 

6 be~ng the FAR, the square footage that you actually 

7 can put on the site -- Within that allowable, you want 

8 to max~mize it -- that's pretty stra~ghtforward -- but 

9 that there are un~que aspects to this that create, 

10 one, the need for the atrium design, but also 

11 pract~cal. 

12 You've got all the different floor levels, 

13 as I understand. That ~s allowing you to create your 

14 circulat~on between all these bu~ld~ngs -- right? --

15 and bring these floor levels. If you are go~ng from, 

16 you know, floor levels that are five or ten- feet 

17 apart, you can't put that necessarily ~n a five-foot 

18 ramp. I mean, you're runn~ng some d~stance. Correct? 

19 MR. HARBOUR: That's correct. 

20 CHAIRPERSON GRIFFIS: Okay. So you may 

21 need 20-30-40 feet to make up that d~fference. So 

22 that atr~um is allow~ng you to do that, but that ~s 

23 not occupiable space. 

24 So if I'm understanding what you are 

25 say~ng, is that open space, of course, creates this 
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1 dramat1c effect 1 but 1t's also pe ~ps a practical 

2 des1gn requirement and, therefore, the other square 

3 footage has to be massed w1th the remainder. 

4 MR. HARBOUR: Yes. I mean, to be fair/ 

5 you -- We've had d1scuss1ons on the w1dth of the 

6 rectangular bu1ld1ng. You could push J.t much closer. 

7 You could make 1t touch the ex1sting '53 extens1on. 

8 You could st1ll make connections work/ but they are 

9 pretty uncomfortable, and for us the loss of dayl1ght 

10 and aspect. 

11 It's very 1nteresting working here and the 

12 expectat1ons of proximity to window wall than they 

13 are/ for example, in Europe, and naturally working in 

14 Germany. They won't allow you to be further than Sl.X 

15 meters -- I can't remember what that is in feet, but 

16 I suppose 1t's 20 from a w1ndow wall. 

17 Although it would be technically 

18 acceptable here to bring all the rectangula~ building 

19 up aga1nst the triangular one and maybe, consequently, 

20 reduce 1ts height and bu1ld the same overall floor 

21 area. 

22 In terms of/ certainly, a building which 

23 is maybe sl1ghtly more env1ronmentally susta1nable 

24 and, you know, 1s less reliance on our special 

25 light1ng and perhaps every hope as we develop this/ 
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1 start ~o look at how the atr~um, works as an 

2 env~ronmental buffer to oute~de. Days l~ke th~s are 

3 a class~c example. 

4 You know, we've got something that 

5 breathes eas~er and allows the bu~lding to, I suppose, 

6 look toward the future rather than just working with 

7 the unsubtlety of JUSt floor space, FAR and that sort 

8 of statist~c, I guess. 

9 CHAIRPERSON GRIFFIS: That's an 

10 ~nterest~ng point. Let me see ~f I understand what 

11 you are say~ng. So you could move this build~ng --

12 You could squash ~t out. So you press ~t on the top, 

13 and ~t bowls out on the side, and that will encroach 

14 on the atrium and the open space. But your po~nt ~s, 

15 one, ~t becomes a l~ttle more uncomfortable on the 

16 c~rculation of the change of grades. But you've 

17 brought up the second point of being more 

18 env~ronmentally sensitive. 

19 If I understand what you are say~ng 

20 correctly, it is the more w~ndow l~ne you have, the 

21 more natural light you get ~n, the less art~f~c~al --

22 the less lighting you have to burn, wh~ch burns 

23 energy, wh~ch burns coal and -- I love those graph~cs 

24 that go all the way to Oh~o. All right, I'm 

25 digress~ng. 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W 
WASHINGTON, D C 20005-3701 www nealrgross com 



215 

1 So that's your po~nt, .s that you are 

2 actually getting a more environmentally -- wh~ch goes 

3 to your lead certif~cat~on, depending on how you m~ght 

4 -- or what level you are going to go to. But that is 

5 also one of the des~gn solut~ons that have arisen out 

6 of some of the pract~cal d~ff~cult~es of the exist~ng 

7 bu~ld~ngs and the s~te shape. 

8 MR. HARBOUR: That's correct. 

9 CHAIRPERSON GRIFFIS: I see. Okay. 

10 MR. HARBOUR: I mean, as Dean has sa~d, to 

11 actually virtually touch the '35 build~ng, I th~nk, in 

12 terms of respect~ng that build~ng and enhancing ~ts 

13 posit~on, obviously, ~s problemat~c ~f you move that 

14 build~ng close to it. 

15 CHAIRPERSON GRIFFIS: Well, when you say 

16 problematic, how ~s it problemat~c? 

17 MR. HARBOUR: Because the shoulders of 

18 that bu~ld~ng were des~gned as freestanding, even 

19 though, of course, the same arch~tect then attached 

20 something to one of the shoulders. So even ·he was 

21- subject to 

22 CHAIRPERSON GRIFFIS: And the Commission 

23 of F~ne Arts was shown this separat~on from that 

24 ex~st~ng? 

25 
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1 bird' s ... 0uth ~s open~ng out onto tvew Jersey Avenue 

2 and, as you say-- and everyone talks·about the view 

3 to the Cap~ tol . There is actually a stunning v~ew 

4 west through the park land and over the monuments and 

5 beyond. It's an und~scovered view almost. 

6 CHAIRPERSON GRIFFIS: Good. 

7 MR. NETTLER: I think a couple of comment 

8 son that, because ~n the pr~or proposal for the s~te 

9 by Acac~a, the Comm~ssion of F~ne Arts suggested, 

10 which Acac~a never pursued, that mov~ng the dens~ty to 

11 the back of the s~te -- It didn't want the dens~ty --

12 The dens~ty com~ng close to the front of the s~te was 

13 not sens~tive to those bu~ld~ngs, and so asked for the 

14 dens~ty to be pushed back. 

15 When you start to push the density back, 

16 because of what ~s happen~ng underneath, ~f you are 

17 going to provide park~ng, as David Orr had prov~ded in 

18 h~s test~mony and I th~nk George wi·ll talk about a 

19 l~ttle b~t, the cost of being able to do that, because 

20 the parking has to really go down deep and be very 

21 narrow because you have to deal with both the tunnel, 

22 the Metro tunnel, and the Tiber Creek, you are then 

23 pushing the dens~ty up a well, because ,you have to 

24 compensate for the cost of those construction costs. 

25 
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1 have a var~ety of th~ngs that are ~ ~ng to push the 

2 thing up, again st~ll not being able to take ~nto 

3 account, still not to be able to use all the density 

4 on the s~te, even if ~t was a 6.5 FAR. You are still 

5 not be~ng able to use all the density. 

6 So all of those things -- and I think, as 

7 I say, George will go into that a l~ttle bit more 

8 aga~n end up push~ng that density up, including the 

9 things that Ivan has referred to. 

10 VICE CHAIRPERSON MILLER: You said th~s a 

11 wh1.le ago. So I hope you remember what you were 

12 referr~ng to. You made a remark about sens~ble 

13 volume, and I'm wonder~ng how you measure that or what 

14 you had in ~nd for sensible volume. 

15 MR. HARBOUR: I think ~t ~s a quest~on of 

16 workplace. It's what l.S qualit.y work~ng environment, 

17 and I think my reference was related to -- 1.n the 

18 States, we could actually f~ll th~s courtyard with 

19 construct~on, theoretically, but it doesn't create 

20 someth1.ng -- and I'm using the word sens1.ble as ~n 

21 sensible in terms of the human cond~t1.on -- you know, 

22 ~t's not a great working environment, and we know we 

23 Can do it and it IS a gas guzzler 1 but 1. t is not 

24 someth~ng we .would recommend. 

25 So gett"ing ·the proportions right, .getting 
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1 your w .... 6 .. dow wall to core wall a good proport~on so 

2 that you are creat~ng a good working env~ronment for 

3 those ~n the build~ng. 

4 VICE CHAIRPERSON MILLER: Thank you. 

5 MR. NETTLER: Three other th~ngs that I 

6 want to mention is: When we met with the Commission 

7 on F~ne Arts, DCPL, and the Off~ce of Plann~ng, there 

8 were three issues that we were asked to address. 

9 One was we were or~ginally encroaching 

10 onto New Jersey Avenue, which we no longer do, and so 

11 we have addressed that. The other two were the roof, 

12 the slant~ng roof that you see wh~ch is cont~nuously 

13 going through a variety of redes~gns, and we have 

14 ~f you want to see them, we have all of them, but we 

15 w~ll eventually get back to Commiss~on on Fine Arts on 

16 DCPL w~th one that we all are satisfied w~th. 

17 Then the penthouse was also go~ng 

18 be~ng considered in terms of how that m~ght be 

19 des~gned or redes~gned. So those are things that are 

20 going through an iterat~ve process. In fact, we have 

21 a meeting ton~ght as well w~th DCPL to talk about that 

22 some more. 

23 So those are not in place. Those are not 

24 set in place at this point. The -only thing that's set 

25 in place ~s the height., and even the skin of the 
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1 bu~lding It's glass, but the pre~ Je type of glass 

2 ~s be~ng 

3 CHAIRPERSON GRIFFIS: Well, on the two 

4 ~ssues that are st~ll under design, although I know I 

5 would love to spend the rest of the afternoon going 

6 through them, do they rise to any zoning issues that 

7 are before us? 

8 MR. NETTLER: No. No, they w~ 11 never --

9 No. 

10 CHAIRPERSON GRIFFIS: Okay. 

11 MR. NETTLER: It would either be a smaller 

12 roof or a smaller penthouse or something like that. 

13 CHAIRPERSON GRIFFIS: Right. And the 

14 placement of the penthouse is stay~ng where it ~s, and 

15 ~t is set back, as requ~red. 

16 MR. NETTLER: The setback w~ll stay the 

17 same. 

18 CHAIRPERSON GRIFFIS: The height is there. 

19 MR. NETTLER: R~ght. 

20 CHAIRPERSON GRIFFIS: Okay. I don't see 

21 anything covering that atrium that actually goes to 

22 any aspect. 

23 MR. NETTLER: No. I JUSt wanted you to 

24 know what iss~es were out there ~n terms of where the 

25 status of the plans 'are. That's all. 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, D C 20005-3701 www nealrgross com 



220 

1 CHAIRPERSON GRIFFIS: ~ood. Okay. 

2 BOARD MEMBER MANN: Mr. Chairman? 

3 CHAIRPERSON GRIFFIS: Yes, Mr. Mann. 

4 BOARD MEMBER MANN: If I could JUSt back 

5 up for one moment and ask a kind of a procedural 

6 question. 

7 What is it that triggered CPA review of 

8 this proJect? 

9 CHAIRPERSON GRIFFIS: Good question. 

10 MR. NETTLER: Well, it's location. CFA, 

11 under Sh~pstead-Luce, has ~dentif~ed a number of s~tes 

12 ~n the c~ty which ~t bel1.eves, and the Off1.ce of 

13 Planning has dec1.ded 1.t is not worth challenging 

14 and I'm not sure that this was one that would have 

15 been challenged, but that it bel~eves is covered by 

16 Shipstead-Luce, and th~s is one of those s1.tes. 

17 BOARD MEMBER MANN: Is 1.t a predetermined 

18 locat1.on --

19 MR. NETTLER: That's r~ght. 

20 BOARD MEMBER MANN: -- when Shl.pstea:d-Luce 

21 was wr1.tten? 

22 MR. NETTLER: Well, not from when 

23 Shipstead-Luce was wr1.tten, but from the 

24 interpretat1.on of·Sh1.pstead-Luce since then. 

25 
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1 you. 

2 MR. NETTLER: Our next w~tness ~s George 

3 Dove, and George is going to address some of the 

4 issues of what we have been talking about, as well as 

5 some of the security ~ssues that lS alluded to in the 

6 letter that you have rece~ved. 

7 CHAIRPERSON GRIFFIS: You know what. I 

8 would put the model down ~n a secure place. 

9 MR. DOVE: Is th~s one? 

10 MR. NETTLER: Yes, ~t is. I think George 

11 has been accepted as an expert ~n arch~tecture here 

12 before, and his CV is part of our prehearing 

13 statement. 

14 CHAIRPERSON GRIFFIS: Indeed. Any 

15 quest~ons or concerns from the Board? I don't see any 

16 problem with expert status. Let's cont~nue. The 

17 boards you are about to show are what was JUSt handed 

18 out to the Board. Is that correct? 

19 MR. NETTLER: Yes. 

20 CHAIRPERSON GRIFFIS: Okay. So we' 11 

21 follow along. 

22 MR. NETTLER: Some of them were just 

23 handed out, and some of the others 

24 MR. DOVE: There's some additional 

25 informat~on here that I couldn't get reproduced for 
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1 you. 

2 CHAIRPERSON GRIFFIS: So we'll get them 

3 into the record. 

4 MR. NETTLER: And some of them are already 

5 part of the record, actually. Go ahead. 

6 TESTIMONY OF GEORGE DOVE 

7 MR. DOVE: I am George Dove, princ1pal at 

8 WGD Architecture. We are the associate architect on 

9 the proJect and pleased to be associated with RRP and 

10 JBG. 

11 A couple of things, I guess, I want to go 

12 over Just to get on the record are the special 

13 c1rcumstances on this site. I th1nk we have covered 

14 most of them. So I'll be br1ef. But clearly 1t 1s a 

15 f1ve-s1ded s1te, mean1ng f1ve streets intersecting, 

16 two of them diagonal, the ex1sting bu1ld1ng, 1ts 

17 h1stor1c nature, the substantial amount of site that 

18 1t takes up, and the extra high stories that are 

19 ev1dent 1n that bu1lding uses up a lot of the volume 

20 that would be normally ava1lable on the site. 

21 Another th1ng that 1S 1ncreas1ngly 

22 d1fficult to deal with 1s the d1agonal cross1ng of the 

23 street by the T1ber Island sewer that goes through the 

24 

25 

site. I don't have a large scale, but it goes 

basically from northwest northeast down to 
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1 southwe~c and through go~ng down t~ che south. 

2 It goes under the ex~st~ng bu1ld1ng, and 

3 ~t w1ll, 1n fact, go under ours, but it does lim1t 

4 significantly the manner in which we could ut1lize 

5 spaces that normally may be underground, because we've 

6 got to provide over 500 parking spaces. 

7 That is taking a six-level space as 1t is. 

8 So there 1s none of the flow space that would normally 

9 be underground like first basement area that might be 

10 used for program space. So everything has to be above 

11 grade for the build1ng, and that 1s sort of push1ng 

12 the bu1lding, as we have talked about before, to try 

13 and f1ll up some of the volume. 

14 I th1nk those are the bas~c issues of the 

15 s1te and, of course, as you pointed out, you 

16 un1queness of the site 1tself, being adjacent to the 

17 Capitol and historic open spaces and monuments, and 

18 try1ng to create a build1ng here that has that special 

19 character that would make it a suitable ne1ghbor for 

20 the h1stor1c elements of the Cap1tol grounds. 

21 You have been given the letter that we got 

22 from our security group. What we've tried to do is 

23 document a few things, just to clar1fy where this 

24 build1ng 1s in l1ght, of 1ts existing ne1ghbors, and 

25 try and demonstrate that, in our op1n1on and, 
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1 obviouo-1, more ~mportantly, ~n _he op~n~on of 

2 secur~ty consultants, the bu~ld~ng does not create a 

3 bigger threat than already e~sts. 

4 The ex~st~ng bu~lding is in this locat~on. 

5 Just down Louisiana Avenue is 101 Constitution Avenue, 

6 wh~ch is actually the closest bu~lding to our 

7 imag~nary po~nt, which is the northwest corner of the 

8 Senate w~ng of the Cap~tol grounds, which happens to 

9 be the closest po~nt for all of these. 

10 Next-door to that ~s another bu~lding. 

11 The Bureau of Prisons is beh~nd the Sher~dan Hotel. 

12 It's JUSt north of our proposed new site. 400 North 

13 Capital is here. It's JUSt a l~ttle bit farther out 

14 than our ex~st~ng bu~lding. 

15 So you can see that there are a number of 

16 bu~ldings that surround the locat~on, not the l~ast of 

17 wh~ch, important to remember, ~s that the exist~ng 

18 bu~ld~ng has an extensive rooftop deck wh~ch ~s used 

19 extens~ vely by Jones Day for social events, as well as 

20 a very large meet~ng fac~l~ty that ~s ~n the seventh 

21 floor of the '51 add~t~on. So there are a lot of 

22 people already w~thin the range that we are talk~ng 

23 about. 

24 The height of the buildings is about 20 

25 feet nigher than most of the buildings in the area, 
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1 w~th ti..- except~on of the new bu_ ~ng that's been 

2 built JUSt north of the Sheridan, wh~ch is of equal 

3 he~ght at 130 feet. 

4 MR. CINKALA: George, that is the Hyatt. 

5 R~ght? 

6 MR. DOVE: That's the Hyatt. I'm sorry, 

7 not the Sher~dan. I apologize. I've been calling it 

8 the Sher1dan all day. 

9 Using the same document and overlay1ng the 

10 exist1ng threat, the wh1te area or the transparent 

11 area represents a l1ne of sight that exists from the 

12 rooftops of all the exist1ng bu1ld1ngs that I JUst 

13 talked about. You can see that, basically from 101 

14 Const~tut1on all the way up to 400 North Capital 

15 Street, there 1s almost a continuous sight area to 

16 th1s wall, north wall, of the Senate building, 

17 ~nclud~ng from the Sher1dan wh1ch -- I mean, Hyatt 

~8 which overlooks our s1te and the adjacent bu1ld1ngs. 

19 CHAIRPERSON GRIFFIS: Let me slow you down 

20 for a quick second, because I don't know about other 

21 Board members, but th1s is the f1rst time that I have 

22 started to assess the he1ght of a roof based on a 

23 sn1per shot, and not being a rifleman myself, what is 

24 this actually meaning? Is 1600 feet a viable sn1per 

25 shot ·to that corner? Are you the person to answer 
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1 that-? 

2 MR. DOVE: I'm not the person to answer 

3 that. 

4 MR. NETTLER: I bel~eve there is a 

5 discuss~on of that ~n the letter from our expert. 

6 CHAIRPERSON GRIFFIS: Oh, is there? 

7 MR. NETTLER: Yes. 

8 CHAIRPERSON GRIFFIS: I looked at t:q.e last 

9 port~on. They had three aspects that they are 

10 propos~ng. One ~s landscap~ng around, I imagine, big 

11 th~ck trees so you can't see anything. That's k~nd of 

12 too bad. The other ~s the glass. But they are 

13 assuming that a sn~per can shoot from that d~stance. 

14 Is that correct? 

15 MR. NETTLER: Well, the expert ~s say~ng 

16 that the likel~hood of that happen~ng ~s very remote. 

17 CHAIRPERSON GRIFFIS: Oh, they do say 

18 that? 

19 MR. NETTLER: Yes. 

20 CHAIRPERSON GRIFFIS: I mean, ~ s there 

21 anyth~ng that JUSt helps me gauge? I mean, JUSt like 

22 sun d~agrams or buildings -- you know what I mean? 

23 What ~s helping me gauge what is and what ~sn't? You 

24 know what I mean? What am I looking at here?,, 

25 
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1 with ad~..~. .... ess~ng the letter, ~s that _te letter is very 

2 open-ended as to -- the letter, I mean, from the 

3 Architect of the Capitol is suggesting someth~ng 

4 w~thout being spec~f~c because of a concern, wh~ch may 

5 not be a real~st~c concern, and the expert is saying, 

6 you know, we don,t th~nk ~t's very realistic, g~ven 

7 the d~stance. 

8 The expert actually has seen all of these 

9 diagrams and makes reference to them in ~ts statement, 

10 that there are a whole bunch of other s~tes, whether 

11 close or farther, whatever, but he doesn't that 

12 doesn't bel~eve that that security concern ~s a 

13 reasonable one and, nevertheless, there are things 

14 that the experts suggest that we would do w~th this 

15 building for security purposes I th~nk controlling 

16 access into the build~ng and up through the bu~lding -

17 that I'm assuming he would recommend for any 

18 build~ng that was be~ng built with a he~ght and a 

19 s~ght l~ne that th~s bu~lding has. 

20 CHAIRPERSON GRIFFIS: R~ght. So in your 

21 d~scuss~ons w~th your secur~ty agent or anything like 

22 that, they didn't g~ve you a diagram of l~ke, you 

23 know, this is a Class A sharpshooter and th~s is the 

24 distance that they can h~t a bulls-eye. I mean, do 

25 you know anyth~ng like -- What's 1,000 feet? 
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1 MR. CINKALA: No. In ~ ~t, we talked at 

2 length and aga~n, th~s issue came up the m~ddle of 

3 last week. So we, ve tr1.ed to get as much detail as we 

4 could quickly. 

5 One of the th~ngs Dusebella is going to do 

6 for us is actually go to the NYPD and their Sniper 

7 01. vision to try to get ourselves more educated on 

8 th1.s, wh1.ch you w1.ll see 1.n the letter. It's 1.n the 

9 second page. They say the threat of a sniper l.S 

10 leg~t~mately credible, though the range from a 

11 perpetrator to target is s~gnificant. 

12 CHAIRPERSON GRIFFIS: Rl.ght. 

13 MR. CINKALA: So it's his way of saying 

14 that we th~nk th~s is a long way off from be1.ng a 

15 credible threat. 

16 CHAIRPERSON GRIFFIS: If I 1 m com~ng off 

17 d1.minish1.ng the concern, I donrt mean tor because I 

18 th1nk ~t l.S a very legl.t~mate concern based on, you 

19 know
1 

the location of the build1.ng. I mean, 1. t ' s 

20 interesting that you p~cked the corner. I mean, ~t 

21 would have been more appropriate, th~s week 1
S events, 

22 to actually p~ck the platform in front. That's where 

23 the new President or now the cont~nuing Pres~dent w~ll 

24 be sworn in. I mean, ~sn't that the rifle shot•you --

25 I shouldn 1 t 'say that-. But isn't that an interesting 
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1 target. But go~ng from the corner \... .t you picked, is 

2 there actually a pedestrian area there? 

3 MR. DOVE: There is what's called Senate's 

4 Park. 

5 CHAIRPERSON GRIFFIS: R~ght, and that's 

6 the green, and that's the park out. And there is 

7 trees and vegetation around that. But you are pick~ng 

8 a point of the build~ng at wh~ch no one would really 

9 be stand~ng. 

10 MR. DOVE: That's correct. 

11 CHAIRPERSON GRIFFIS: Okay. Just try~ng 

12 to put all th~s ~nformation together. 

13 MR. NETTLER: Unfortunately, it's a 

14 response to the Archi teet of the Capitol who ~s 

15 pointing out an area that, you're right, nobody would 

16 be stand~ng in. 

17 CHAIRPERSON GRIFFIS: R~ght. No, I'm not 

18 cr~tic~z~ng. I'm try~ng to fully understand. 

19 MR. NETTLER: You can't access the Senate 

20 chamber. You can't see the Senate chamber from that 

21 part of th~s bu~lding. 

22 CHAIRPERSON GRIFFIS: Right. 

23 MR. NETTLER: It's blocked. So I don't 

24 understand -- I personally don't understand why the 

25 Sergeant at Arms p~cks the Senate chamber, since you 
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1 can't &-...: ~ t from any po1.nt on any ": chose build1.ngs. 

2 CHAIRPERSON·GRIFFIS: Right. 

3 MR. NETTLER: With any weapon. But 

4 because that's the po~nt that he p1.cked, we s1.mply 

5 dec~ded to, well, we'll take h1.s point and then just 

6 show you that what we are do1.ng doesn't change the 

7 s~tuation as it currently exists. 

8 CHAIRPERSON GRIFFIS: Right, and that 

9 makes sense, tak~ng the po1.nt. 

10 MR. CINKALA: Mr. Chairman, could I add 

11 something. One of the points you were making earl~er 

12 l.S stressed throughout th1.s letter from Dusebella, 

13 Ventur1. and Santori, wh~ch is there is a cred1.ble 

14 target 1.dent1.f1.ed. The solut1.on typically 1.s not to 

15 ~mpose security enhancements on all of the surround~ng 

16 neighborhood. It is to take that target and enhance 

17 it. 

18 CHAIRPERSON GRIFFIS: R1.ght. 

19 MR. CINKALA: And whether that's ballistic 

20 glass or landscap~ng at the target, but not to affect 

21 a whole neighborhood or a whole community. 

22 CHAIRPERSON GRIFFIS: Well, ~t makes some 

23 sense. It's eas~er to control one po1.nt than it ~s an 

24 inf1.nite number~ 

25 
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1 CHAIRPERSON GRIFFIS: C. z. Of course, we 

2 could Just try and change human behavior and we would 

3 all be better off. Okay. 

4 MR. DOVE: The last document, just to --

5 CHAIRPERSON GRIFFIS: That's the purpose 

6 of zon~ng, isn't ~t, changing human behavior? Okay. 

7 MR. DOVE: Just to re~nforce the concepts 

8 we are talking about, I've emphasized what would be 

9 the new view angle from the new build~ng to this north 

10 facade of the Senate w~ng. 

11 You can see that it falls completely 

12 with~n already, ~f you w~ll, jeopard~zed areas from 

13 the rooftops that are adJacent. So it really does not 

14 create any additional view angles, planimetr~cally 

15 anyway, from any other than what is already 

16 eXJ.sting. 

17 We talked about the view of the Senate. 

18 CHAIRPERSON GRIFFIS: For clar~fication, 

19 when you are talking about you are not creat~ng any 

20 new view angle, what you're saying is, okay, 

21 hypothetically I'm a sniper; I'm look~ng for different 

22 points of wh~ch. In the current configuration of the 

23 bu~ldings that are there, I have the same v~ew as 

24 would be c=eated here. So you know, I 've got two 

25 other opt~ons to go to. 
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1 MR. DOVE: In fact, t~ _e are bu~ld~ngs 

2 closer by 400-500 feet. 

3 CHAIRPERSON GRIFFIS: Right, which ~s 

4 shown on d~mensions. Okay. 

5 MR. DOVE: And then one last th~ng, just 

6 because we talked about it. Because there ~s a fairly 

7 heavily wooded area that's in this Senate Park, the 

8 view angle, at least to anyth~ng that is at grade, ~s 

9 actually part~ally obscured by the landscaping that ~s 

10 there. That may not be relevant, but I just thought 

11 it was ~nterest~ng when you see ~t ~n a diagram. The 

12 h~ll is so high that the trees actually offer a 

13 buffer. 

14 CHAIRPERSON GRIFFIS: Okay. Don't take 

15 that down. First of all, that's not in the record yet 

16 is ~t? We don't have that document. We can get that 

17 in. 

18 MR. DOVE: We have that. 

19 CHAIRPERSON GRIFFIS:, But clearly, just 

20 for our understand~ng, the scale of that -- Is that 

21 scale of that draw~ng the cross-sect~on,on top? 

22 MR. DOVE: Yes. Th~s ~s 1600 feet from 

23 here. 

24 CHAIRPERSON GRIFFIS: Excellent. So ~t is 

25 at a scale. And the ·trees that are shown, are ~those 
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1 also col..cectly scaled for the exis ... . 1g cond~tion? 

2 MR. DOVE: Yes. 

3 CHAIRPERSON GRIFFIS: So that's really an 

4 ex~st~ng cond~tion that we are looking at. That's 

5 fascinat~ng. Okay. 

6 MR. DOVE: Fa~rly compelling. 

7 CHAIRPERSON GRIFFIS: It is ~ndeed. Okay. 

8 Anyth~ng? 

9 MR. DOVE: I think that's all I was 

10 supposed to cover. 

11 CHAIRPERSON GRIFFIS: Thank you very much. 

12 What else? 

13 MR. NETTLER: Unless you have any 

14 questions for our other members of our team, that ~s 

15 our presentat~on. I w~ll reserve any final statements 

16 after you have heard from the Off~ce of Planning. 

17 CHAIRPERSON GRIFFIS: Okay. 

18 BOARD MEMBER MANN: I have a question. 

19 CHAIRPERSON GRIFFIS: Yes, Mr. Mann? 

20 BOARD MEMBER MANN: Do you know if this 

21 project ~s located within the boundaries of the former 

22 Pennsylvan~a Avenue Development Corporation? 

23 

24 

25 
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1 then. J. ... there is nothJ.ng further l.. /m the applJ.cant, 

2 let's go to the OffJ.ce of PlannJ.ng, and I wJ.sh I ,could 

3 say a very good mornJ.ng to you. 

4 MR. PARKER: I wish that as well. Good 

5 afternoon. My name is Travis Parker. I am with the 

6 Office of PlannJ.ng. 

7 Most of the issues addressed in my report 

8 have already been discussed or alluded to. In lJ.ght 

9 of the hour,. I'd be happy to stand on the record as 

10 submJ.tted, unless there are questJ.ons from the Board. 

11 CHAIRPERSON GRIFFIS: I thJ.nk that's 

12 perfectly appropriate. Ms. Miller, questJ.ons? 

13 VICE CHAIRPERSON MILLER: I was wonderJ.ng 

14 if you had a comment on the securJ.ty question? 

15 MR. PARKER: None whatsoever. 

16 VICE CHAIRPERSON MILLER: Okay, thank you. 

17 CHAIRPERSON GRIFFIS: FaJ.rly logical 

18 answer. Okay. I appreciate the report. It J.S, as 

19 usual, an excellent report. The graphics involved are 

20 also good in terms of the aerJ.al photograph that 

21 really puts thJ.s in J.ts place, and I thJ.nk WJ.th a 

22 signJ.fJ.cant location to the adjacent park and also the 

23 It really shows quJ.te well the dJ.fferent 

24 confluences of angles.of streets that, as the Office 

25 of PlannJ.rtg has counted up·, sJ.x-sJ.ded lot , or the 
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1 appl1ca.h ... has 1nd1cated it's a _1ve-sided but, 

2 nonetheless, it 1s a very unique sided lot on this. 

3 The, obviously, the analysis 1s put 

4 together very well, and a re1teration of some sort, 

5 but also an addi t1on of their own analysis of the 

6 applicant's subm1ssion on th1s. So I don't have any 

7 other questions of 1t. 

8 Mr. Nettler, do you have any cross-

9 exam1nation of the Off1ce of Plann1ng? 

10 MR. NETTLER: No, I don't. 

11 CHAIRPERSON GRIFFIS: Okay. One of the 

12 po1nts that I would draw the Board's attention to, 

13 wh1ch I know we always do look at -- It's stated on 

14 the graph on page 2 of the Off1ce of Planning. It's 

15 stated in the appl1cant's subm1ssion in terms of what 

16 the actual lot occupancy and FAR 1s, and done well. 

17 But this 1s all of it together, and I think that 

18 really helped me 1n terms of understanding the ent1re 

19 application of how 1t wasn't even gett1ng close to 

20 what was allowable, be 1t the lot occupancy or be 1t 

21 the FAR, the actual square footage that's going 1nto 

22 it. so I think 1t' s helpful to re-review that on 

23 sheet 2. 

24 That be1ng said,.1f there is nothing else 

25 ·for the Office of Plann1ng, let's move ahead. I don't 
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1 have ah.z other government agency • _ ... orts except for 

2 those already noted: One, ExhJ.bJ.t 21 J.S the ArchJ.tect 

3 of the Capitol. ExhJ.bit 22 is the Commission of FJ.ne 

4 Arts. 

5 We can move ahead to ANC-6C. Has the ANC 

6 shown up for our afternoon sessJ.on J.n the morning? 

7 Okay. Very well. not havJ.ng an ANC member here, we 

8 will just note, J.t J.S ExhJ.bJ.t Number 20. Ms. MJ.ller? 

9 VICE CHAIRPERSON MILLER: I just have a 

10 question for the applicant. I think I heard someone 

11 say that the cost of the garage in part drove the 

12 heJ.ght. I'm wondering how you got to the number of 

13 parking spaces you have, whether J.f you had less 

14 parkJ.ng spaces, that would alleviate the need or some 

15 of the need for the heJ.ght variance. 

16 MR. CINKALA: Let me answer. that question. 

17 RJ.ght now we are at about 443 spaces, of which I thJ.nk 

18 40 are tandem spaces. If you look, I thJ.nk, around 

19 downtown, that I am going to not get my math 

20 exactly right, but that's about a . 7 to . 8 ratio, 

21 whJ.ch J.S on the edge of beJ.ng typJ.cal for downtown 

22 parking. 

23 lf you look at the sJ.te condJ.tJ.on today, 

24 they have some 460 spaces J.n a 210,000 square foot 

25 offJ.ce building. So t-hey are~ signJ.ficantly, _oyer-
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1 parked. We are try~ng to accom~ _.Lsh two things, 

2 candidly: One, build a bu~lding that responds to the 

3 market as best we can; and two, to meet the needs of 

4 our tenant, Jones Day, which has an h1storical record 

5 of hav~ng more park~ng than most people do have 

6 downtown. 

7 So the number we have ended up at, in 

8 con]unct~on with discuss~ons w~th them and our 

9 planning efforts, ~s a number that they can l~ve with 

10 and we think we can live with from a marketability 

11 perspective of the bu~lding. 

12 CHAIRPERSON GRIFFIS: Okay. Bottom line, 

13 you are go~ng to help all those commuters f~nd some 

14 residences in the District. Right? Yes. Good. 

15 MR. NETTLER: I should, I guess, add to 

16 one th1ng. The number of spaces -- We actually have 

17 reduced the number of spaces from what we or~g~nally 

18 had, because it's become so difficult to f~t those 

19 spaces ~n there economically. So we are at a po~nt 

20 now where we are s~mply try~ng to repl~cate what Jones 

21 Day has, and it's not that much above what's required. 

22 CHAIRPERSON GRIFFIS: R~ght. To the point 

23 of the balance of, one, how much the exist~n~ tenant 

24 wants but also how much the market would demand, 

25 essentiaYly, to make th~s a v~able proJect to bu~ld. 
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1 MR. NETTLER: Well,, a1. what the zon~ng 

2 regulat~ons requ~re. 

3 CHAIRPERSON GRIFFIS: R~ght. But you are 

4 above what is actually required. Is that correct? 

5 MR. NETTLER: We are, but we are not that 

6 much above. 

7 CHAIRPERSON GRIFFIS: R~ght. We are not 

8 that much, and how many bu~ldings, 1n your knowledge, 

9 downtown, new office buildings, are built to JUSt the 

10 requ1rement of zoning, for parking? 

11 MR.. NETTLER: I would almost defer to 

12 George from that perspective. You know, I would say 

13 everybody 1s trying to h1t w~th their new build1ngs 

14 this .6 to a .8 ratio for downtown park1ng. 

15 CHAIRPERSON GRIFFIS: Are you aware of any 

16 new Class A off~ce bu1ld1ng that was bu1lt that built 

17 JUSt to the zon1ng requ1rement? 

18 MR. NETTLER: I'm not. 

19 CHAIRPERSON GRIFFIS: That doesn't matter. 

20 We'll let it go. 

VICE CHAIRPERSON MILLER: I just wanted to 

22 clarify that. But that 1s only one factor that is 

23 driv1ng the height. It's also this sensible volume 

24 and other th1ngs you touched on. 

25 
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1. VICE CHAIRPERSON MILLE~ Thank you. 

2 MR. DOVE: There are some of those that 

3 are not built to code we are tearing down and bu~lding 

4 park~ng so that ~t will be above code. 

5 CHAIRPERSON GRIFFIS: Above, though? 

6 MR. DOVE: Yes. 

7 CHAIRPERSON GRIFFIS: I mean, the point is 

8 the market ~s demand~ng that it ~s prov~ding more 

9 parking than the actual zoning requirements require 

10 you to prov~de. 

11 MR. DOVE: Yes. But a one per thousand 

12 ratio is considered a min~mum ideal for an office 

13 building in the downtown area, and we are go~ng to be 

14 r~ght at about one per thousand. 

15 MR. CINKALA: We are a little more than 

16 that, George. We are at about a .8. 

17 MR. DOVE: But we are ~n that range. 

18 CHAIRPERSON GRIFFIS : Right. Exactly. 

19 Okay. Good enough. Any other quest~ons? Anything 

20 else from the Board? Anything for Off~ce of Planning? 

21 Very well. Let' s move ahead then. Where was I? 

22 Government reports, the ANC. 

23 We were going to get into the ANC report. 

24 Is there anything, Mr. Nettler, you wanted to ask to 

25 that or we w~'ll just note the exh~b~t 20. They d~d 
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1 ask for ~eed's, l-e-e-d's. Intere~ ~ng. Okay. 

2 I imagJ.ne that you have dJ.scussed all 

3 that. We noted ~n your submissJ.on, actually, an 

4 excerpt from the website of the architects, and I know 

5 also -- Well, was it the arch~tects? JBG also had 

6 somethJ.ng in there, was it not? Anyway, you guys are 

7 all workJ.ng on getting some sort of environmentally 

8 sensit~ve design bu~lt, and J.t may, J.n fact, get to 

9 leed certJ.fication level. 

10 MR. NETTLER: Correct. 

11 CHAIRPERSON GRIFFIS: Okay. AnythJ.ng else 

12 we need to hJ.ghlight on that? Ms. MJ.ller? Very well, 

13 let's move ahead then. Is there anyone here ~n 

14 support or in opposJ.tJ.on of applicatJ.on 17271, whJ.ch 

15 has been properly advertised for our morning session, 

16 to gJ.ve testJ.rnony? Persons to gJ.ve testJ.mony? Not 

17 noting anybody here to provJ.de testimony, let '.s move 

18 ahead, Mr. Nettler, for any closJ.ng remarks that you 

19 have. 

20 MR. NETTLER: And I WJ.ll be brJ.ef, gJ.ven 

21 the fact that we are on our morning session. 

22 I thJ.nk that both the testunony that 

23 you've heard today and the submJ.ssions in the 

24 application make c1ear that.we rneet.the requirements 

25 for obtaining an area variance, both J.n terms. of the 
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1 uniquen--... s of the site, wh~ch are mt. ~ elements to the 

2 uniqueness, the practical d~fficult~es of being able 

3 to ut~l~ze the s~te, g~ven the zon2ng regulat~ons and 

4 the needs -- or the consequences of these un~que 

5 factors. 

6 I th~nk, as the Off2ce of Plann~ng has 

7 pointed out, that we are consistent with the zone 

8 plan. We do take the secur~ty issue ser2ously. That 

9 has been ra2sed by the Architect of the Capl.tol, wh2ch 

10 is why we have our, of course, meetJ..ng w~th them 

11 today, and gone further to -- while we th2nk the 

12 secur~ty issue is one that affects a lot of properties 

13 in this area, and whJ..le some may say that ~t is not 

14 one that would prov~de a basis for deny~ng this 

15 appll.cation, we have gone further to ensure that we 

16 have had a very thorough review by what I would call 

17 the preeminent expert ~n this area and the expert who 

18 provJ..des that adv~ce to most other Federal agencdes to 

19 g1.ve us an idea as to what we need to do to make clear 

20 that we provide as much secur~ty as poss~ble, and even 

21 more so, apparently, than many other ne~ghbor1.ng 

22 buildJ..ngs. 

23 We do have, as the representative of Jones 

24 Day recogn2zed a v-ery time sensitive Sl. tuation for 

25 Jones Day and a construction schedule that we are 
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1 actual~J compressing to be abl~ to meet the~r 

2 requirements. So we would ask for approval of this 

3 appl~cation and approval as qu~ckly as poss~ble, even 

4 ~f you should so deign to do so, a bench decision 

5 today w~th a summary order. 

6 We do have a number of reviews that will 

7 be coming up. So ~n terms of this des~gn and any 

8 other issues that come up, there are forms to address 

9 those, the Commission of Fine Arts, DCPL and others. 

10 So this an ongo~ng des~gn challenge that w~ll be met 

11 w2th them as well. 

12 CHAIRPERSON GRIFFIS: Okay. Step lightly 

13 ~n that one. Mr. Nettler, does ~t give you any 

14 concern that, ~f we did a bench dec2s2on today, 2t 

15 would only be three members vot2ng? 

16 MR. NETTLER: That doesn't give me any 

17 concern. No. 

18 CHAIRPERSON GRIFFIS: Good. 

19 (Whereupon, the foregoing matter went off 

20 the record at 3:18p.m. and went back on the record at 

21 3:22 p.m.) 

22 CHAIRPERSON GRIFFIS: Good. We'll call 

23 that our lunch break. 

24 Just to be clear, we.needed, a moment, JUSt 

25 to -- There was a lot of informat2on that was put into 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, D C 20005-3701 WNW nealrgross com 



243 

1 the recurd today, and I th~nk 

2 del~berative session here -- I th~nk the Board ~s 

3 prepared to move forward w2th deliberat2on today. 

4 Based on the fact of the test~mony that 

5 was provided and based on our opportun~ty essentially 

6 to go through this letter wr2tten by the consultants, 

7 but also to have 2t addressed by the appl2cant, I 

8 think the record is suff2c~ently complete, and I do 

9 bel~eve it would be most appropriate and expeditious 

10 for the Board and its schedule, and based on the 

11 hear~ng that was completed today, to move ahead in 

12 deliberation under a mot1on. 

13 I would move approval of Appl2cation 17271 

14 of JBG/Louisiana LLC, and that would be a var~ance 

15 from the he~ght under 1709.23, wh~ch would allo~ the 

16 building he~ght increased to 130 feet at premises 51 

17 Lou~s~ana Avenue, N.W., and would ask for a second. 

18 BOARD MEMBER MANN: Second. 

19 CHAIRPERSON GRIFFIS: Thank you very much, 

20 Mr. Mann. Let's go quick through the dec1sion. 

21 There's an awful lot that's put into this file, and it 

22 really actually was a very dynamic fil~ng, not to 

23 mention the dynam~c build1ng and des~gn, all of which 

24 goes directly to the variance cases I have looked at. 

25 
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1 start. .1'he un~que aspects to th~t:. , .... re numerous and 

2 the confluence of all of those br~ng about the 

3 practical d~fficult~es. Uniqueness begins w~th th~s. 

4 We indicated actually just the specific locat1on, the 

5 dimension, the size of the size, meaning the differing 

6 s~ze of the f~ve sides and the great expanse of the 

7 s~te. 

8 We have existing structures wh~ch, in 

9 fact, ~n the written f~ling by the appl1.cant the court 

10 cases that were cited that go to how uniqueness can be 

11 -- exist1.ng build~ngs can be an aspect of un~queness, 

12 and I think it ~s clear in thl.s one, as we have seen 

13 before, but certainly clear 1n this one. 

14 We have the below grade aspects· that 

15 relate to the uniqueness and also the practl.cal 

16 diff~cult that ar1ses: The Metro tunnel, the Tiber 

17 Creek which I th1nk was described as a sewer today, 

18 wh1ch 1s really d1sappoint~ng, but nonetheless, the 

19 remed1al aspects and the construction aspects that 

20 have to do with deal1ng w~th that. And then -- Well, 

21 I th1nk that summarizes, if not specif1cally outlines 

22 most of the unique aspects. Obv~ously, you can all 

23 g1ve more as we get into it. 

24 Pract1eal diff1culty, I th1.nk, is aris~ng 

25 out of all of those. Oh, well, one of the uniqueness 
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1 are the d~ffering floor levels f the exist1ng 

2 buildings ~n the two different buildings that were 

3 bu1lt at different t~mes. The floor levels, if I 

4 recall -- there was a 15-foot floor to floor height. 

5 For our 1nformat~on, that 1s extreme. I mean, that's 

6 a beautiful he~ght, but when you are try1ng to align 

7 it to two different floor levels and different areas 

8 on the site, it is obv1ously lends itself to practical 

9 d1ff1CUlty. 

10 I can summarize, in my m1nd, ~n terms of 

11 the persuasive argument that I heard today and in the 

12 written submissions, that the des1gn solut1ons for 

13 these un1que aspects create all the practical 

14 difficult1es, and that is as you try and combine this 

15 whole V-shape build1ngs w1th a new build1ng, all 

16 within the envelope of matter of right zoning, what 

17 gets pushed ~s the he1ght, and the he1ght gets pushed 

18 because of the below grade aspects. The height gets 

19 pushed 1n order to set back to create an atr2um that 

20 creates a c~rculation through all the d2ffer1ng 

21 bu2ld2ngs that can accommodate the differ2ng floor 

22 level. Well, those are the exc1t2ng ones. So those 

23 are the only ones I want to talk about. 

24 I th1nk the deference 2n terms of, 

25 actual'ly, the completeness and success of actually all 
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1 the des~::Jn solut~ons, I think, ~s _J.own well on the 

2 model in the massing and the deference to the ex~st~ng 

3 buildings, as was part of the agreement or part of an 

4 unsuccessful proposal prior of k~nd of encroaching on 

5 the ex~st~ng bu~ldings. 

6 One of the successful endeavors of the 

7 des~gn solut~on ~s to set back and really give 

8 deference to those, wh~ch then aga~n creates its own 

9 d~ff~cult~es ~n how you mass out th~s site. The 

10 locat~on ~tself is how you address so many streets. 

11 I mean, you have two, ~f not three, prominent street 

12 elevations on th~s, not to mention, as came up 

13 somewhat ~ndirectly, but you have four or five 

14 spectacular views off of this, and each one needs to 

15 be addressed adequately, be ~t the v~sion of the 

16 bu~lding and also the vis~on from the build~ng. 

17 It lS in the subm~ss~on that the he~ght 

18 that is being requested is, in fact, w~thin the Height 

19 of Bu~ld~ngs Act of 1910, based on the w~dth of the 

20 street going to 130 feet, and ~n terms of whether ~t 

21 would ~mpa~r the ~ntent and ~ntegr~ty of the zone 

22 plan, I don't th~nk there has been any persuasive 

23 evidence that ~t would. In fact, the Office of 

24 Planning's analys~s ~s actually supportive of the 

25 appl~cation, indicat~ng that it, ~n fact, would not 
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1 impa1r ~ne zone plan or map. 

2 Whether it would 1mpa1r the publ1c good 

3 Would th1s go against the publ1c good? I think, 

. 
4 really, that's where the security 1ssue comes 1nto 

5 discuss1on. You know, more and more, the Board 1s 

6 hear1ng an awful lot on security, and th1s Board sits 

7 as the FMBZA also where it is of cr1t1cal importance, 

8 and we are well br1efed on an awful lot of issues 

9 involved 1n that. 

10 So the question of seriousness and 

11 severity of secur1ty 1s not taken l1ghtly by the 

12 Board. As I ind1cated earlier in the testimony, I 

13 hold to that op1n1on. I wasn't g1ven much substance 

14 1n this case in terms of what was the issue that was 

15 involved. In order to assess it, we need to know the 

16 specif1cs 1n order to measure and in order for us to 

17 make a dec1sion on it, and also to assess whether 

18 there 1s any way 1t m1ght be m1t1gated or, you know, 

19 1s the secur1ty issue actually a matter of the he1ght 

20 or not. 

21 If it was reduced two levels and brought 

22 down to the same level of the buildings surround1ng, 

23 would that mit1gate the secur1ty issue, or just a 

24 build1ng there -- does that create the security issue? 

25 All of these·k1nd o~·comparat~ve levels are not here 
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1 for me -·J. th1s case. 

2 I also think that it was very persuasive 

3 1n terms of the applicant's testimony and ev1dence 

4 rega~d1ng the actual view shed and what is existing, 

5 and what is created if this is actually bu1lt, and 

6 show1ng that the existing cond1t1ons and the proposed 

7 cond1t1ons don't necessar1ly create a un1que aspect. 

8 Th1s can be done anywhere else or, rather, there are 

9 other areas to f1nd th1s same type or level of assumed 

10 security risk. 

11 There are mit1gat1ng cond1t1ons wh1ch they 

12 had talked about 1n the letter and also 1n their 

13 test1mony, l think, is exactly correct 1n the way you 

14 remediate any sort of security concerns around the 

15 target, that being 1t is not necessarily done at the 

16 po1nt --Well, 1t is done at the po1nt that the target 

17 1s, and it is obviously eas1er to secure one place 

18 than 1t is to secure an 1nf1n1te number of places. 

19 Then, you know, it really -- maybe because 

20 I'm hungry, but there seems to be some great symmetry 

21 to th1s, go1ng back even with the secur1ty, 'to the 

22 des1gn. Of course, I may have.just lost that thought. 

23 Wow. Lunch break is a good th1ng, isn't it? Okay. 

24 Well, it was a monumental thought. 

25 

(202) 234-4433 

Nonetheless, ! am go1ng to move on. I am 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W 
WASHINGTON, D C 20Q05.370j www ~lrgross..com 



249 

1 going to move on, and maybe it wil. ~orne back to me. 

2 Okay. That's what I see in summation on 

3 this. Let me open 1t to others for any other comments 

4 that they m1ght have. 

5 VICE CHAIRPERSON MILLER: I concur with 

6 all that you have said so far. I think this case has 

7 a lot of different types of uniqueness, and I'm not 

8 sure that you have covered the one that regards 1ts 

9 historic status and that the property 1s subject to a 

10 standstill agreement, which puts great limitat1ons on 

11 the type of development that can be done, and that 1t 

12 is also -- We heard today that this may be formal1zed 

13 even further 1nto histor1c landmark status. 

14 I'm not sure that you made reference to 

15 the underground constra1nts such as the Tiber Creek 

16 comb1ned w1th the storm sewer, and the Metrora1l 

17 tunnel that l~mits the undergrpund development of the 

18 s1te, and 1ncrease the costs of parking. 

19 We did hear that that was JUSt -- That 1s 

20 one aspect that dr1ves the he1ght, but only one, and 

21 others were the sensible volume concept that I found 

22 very interesting and the fact that they were design1ng 

23 this bu1ld1ng in a way which will have positive 

24 1mpacts as opposed to any adverse impacts with respect 

25 to environmental and aesthetics. 
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1 Finally, the secur1.ty ,~ .... s the one maJor 

2 1.ssue for me, I think for all of us. That touched 

3 upon whether there were go1.ng to be any adverse 

4 impacts here. The Architect of the Capitol ra1.sed 

5 some concerns, but they were very vague, and I th1.nk 

6 that the appl1.cant did a good job 1.n rebutting those 

7 concerns. 

8 The Architect of the Cap1.tol, I assume by 

9 the fact that he subm1.tted th1.s letter, knew about the 

10 hearing and didn't appear or request an opportunity to 

11 submit anything further or more specific for our 

12 cons1.deration. So I th1.nk that we do have the whole 

13 record here, and on that basis I th1.nk that the test 

14 has been met. 

15 G:HAIRPERSON GRIFFIS: Good, thank you. 

16 Others? Very well. 

17 Lastly then, you know, I don't recall a 

18 stra1.ght he1.ght var1.ance com1.ng to th1.s Board, and I 

19 th1.nk 1.t l.S probably of the area var1.ances -- l.n thl.S 

20 c1.ty, probably one of the most _difficult. I can only 

21 imagine, but th1.s has been incred1.bly well put 

22 together, and it is obv1.ous that the test has been met 

23 in terms of our presentat1.on today and the application 

24 that was submitted. 

25 So 1.f there is ·noth1.ng further, we do have 
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1 a mot~on before us. It has been k ~ended. I would 

.2 ask for all those ~n favor to sign~fy by say~ng Aye. 

3 Opposed? Why don't we record the vote? 

4 MS. BAILEY: The vote is recorded as 

5 three-zero-two to approve the application. Mr. 

6 Griff~s made the mot~on. Mr. Mann seconded. Ms. 

7 M~ller is in agreement. Mr. Etherly and Mr. Jeffr~es 

8 are not present, and did not vote. 

9 CHAIRPERSON GRIFFIS: Good. Thank you 

10 very much, Ms. Bailey. Thank you all very much. 

11 MS. BAILEY: So we are do~ng a summary 

1.2 order? 

13 CHAIRPERSON GRIFFIS: I see no reason why 

14 not to wa~ve our regulat~ons and requ~rements and 

15 ~ssue a summary order on this. 

16 MR. NETTLER: If a summary order makes any 

17 reference to the plans, as it sometimes does, to at 

18 least note that these plans may be subject to -- are 

19 subJect, actually, to further view by Commission of 

20 F~ne Arts and others. 

21 CHAIRPERSON GRIFFIS: Excellent. Do you 

2.2 want to draft that? 

23 MR. NETTLER: We w~ll draft that. 

24 CHAIRPERSON GRIFFIS: Good. Why don 1 t we 

25 have that sent in as soon as you can. 
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Is there any other,- _s~ness for the 

2 morn~ng? 

3 MS. BAILEY: No, Mr. Cha~rman, JUSt 

4 perhaps to let the afternoon persons who are here know 

5 what time we will beg1n. 

6 CHAIRPERSON GRIFFIS: Good. Thank you 

7 all. Apprec1ate it, and I apprec~ate everyone's 

8 patience. You can see, no matter what the size of the 

9 project, we g~ve great emphasis to them all, whether 

10 1t be a small add1tion to a s1ngle fam~ly home or a 

11 250,000 square foot addit~on to a build1ng. 

12 With that then, I will adjourn the morning 

13 session. We do have a full afternoon schedule that's 

14 been set. We are going to break for only 30 minutes. 

15 We w1ll be back and call the afternoon session at 

16 four. 

17 (Whereupon, the foregoing matter went off 

18 the record at 3:35 p.m.) 

19 

20 

2l 

22 

23 

24 

25 
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1 A F T E R N 0 0 N S E !:.. .... I 0 N 

2 Tl.me: 4:19 p.m. 

3 CHAIRPERSON GRIFFIS: Good afternoon, 

4 ladies and gentlemen. Let me call to order the 

5 afternoon sess1on of the 18th of January 2005. Thl.s 

6 is the afternoon publJ.c hear1ng of the Board Gf Zoning 

7 Adjustment for the DJ.strJ.ct of Columbia. 

8 My name is Geoff GrJ.ffis, Chairman. 

9 JoinJ.ng me today is the Vice Chair, Ms. MJ.ller, and 

10 also Mr. Etherly with us. Representing the Zoning 

11 CommJ.ssion is Mr. Hood, and representJ.ng the NatJ.onal 

12 Capital Plann1ng CommJ.ssion l.S Mr. Mann. 

13 Cop1es of today's hearJ.ng agenda are 

14 avaJ.lable for you. They should be very clear on 

15 exactly what we are going to do with the rest of our 

16 afternoon. 

17 Importantly, of course, all proceedings 

18 before the Board of Zoning Adjustment are recorded. 

19 They are recorded ;Ln two fashions. First, we are 

20 creat1ng an off1cial transcript. The court reporter 

21 sJ.tting to my r1ght is doing that for all that is saJ.d 

22 today. We are also being broadcast live on the Office 

23 of ZonJ.ng's website. 

24 Attendant to both of those, we ask several 

25 things·. 
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1 cellphuhcs and beepers at thJ.s tJ. _, that would be 

2 appropriate, so we don't disrupt the transmission. 

3 Also, I would ask that people coming forward to speak 

4 to the Board to provJ.de testJ.mony, to fill out two 

5 wJ.tness cards. 

6 Witness cards are available -- Looks like 

7 that table is empty. There should be some at the 

8 table J.n front of us where you will provide testimony. 

9 Those two cards should go to the recorder prior to 

10 comJ.ng forward to speak to the Board. 

11 The order of procedure for appeal 

12 applJ.catJ.ons WJ.ll be ae follows. FJ.rst, we WJ.ll have 

13 the statement and the witnesses of the appellant. 

14 Second, we WJ.ll hear from the ZonJ.ng Administrator and 

15 their representatives. Third, we will hear from any 

16 k-- the case for the owner, lessee, operator of the 

17 property or appellant, rather -- J.f not the appellant. 

18 FJ.fth would be the intervenor, and sixth 

19 WJ.ll be rebuttal and closJ.ng statements by the 

20 appellant. 

21 Cross-examinatJ.on of witnesses J.S 

22 permJ.tted by the applicant or parties or intervenors, 

23 as WJ.ll be established for this afternoon's case. 

24 There is nothJ.ng that prohJ.bits thJ.s Board from 

25 lJ.mJ.tJ.ng t:.he scope, t1:me and direction of cross-
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1 examinac1on. We w1ll get very spe~ _1c 1nto that, as 

2 needed, as we progress this afternoon. 

3 The record will be closed at the 

4 conclusion of this hearing except for any material 

5 that is specif1cally requested by the Board, and we 

6 w1ll, as you are probably all well aware, be very 

7 spec1fic as to what 1s to be subm1tted 1nto the Office 

8 of Zon1ng and when 1t is to be sub~tted. 

9 After that mater1al 1s received, of 

10 course, the record would finally be closed, and no 

11 other add1tional 1nformat1on would be accepted 1nto 

12 the record. 

13 The Sunsh1ne Act requ1res that th1s Board 

14 conduct all proceed1ngs in the open and before the 

15 publ1c. Th1s Board may enter into executive session, 

16 both dur1ng or after a hearing on a case, and that 

17 would be for purposes of deliberating on a case or 

18 just for rev1ew1ng the record on a case. That would 

19 be appropr1ate and in accordance with the Sunshine Act 

20 and our own rules of procedure and regulations. 

21 The Board w1ll make every effort to 

22 conclude sometime this afternoon, hopefully by s1x 

23 o'clock, but I will update you. Obviously, our 

24 morn1ng sess1on went well over. It was quite a 

25 fascinating morn1ng, and I'm sure some of you sat 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, D C 20005-3701 www .nealrgross com 



256 

1 through .tLost of 1. t . 

2 That being said, let's go to, any 

3 prel1.minary matters that the staff 1.s aware of, and 

4 say a very good afternoon to ms. Ba1.ley and also Mr. 

5 Moy from the Off1.ce of Zon1.ng. Ms. Monroe 1.s w1.th us 

6 this afternoon representing the Office of Attorney 

7 General. 

8 Ms. Ba1.ley, are you aware of any 

9 prelim1.nary matters for the Board's attention this 

10 afternoon? 

11 MS. BAILEY: Mr. Chairman and to everyone, 

12 good afternoon, s1.r. The staff does not have any. 

13 CHAIRPERSON GRIFFIS: Good. Is there 

14 anyone present that has any prel1.m1.nary matters for 

15 the attention of the Board. If so, you can come 

16 forward and have a seat at the table in ,front of us. 

17-- Not noting any ind1.cation of preliminary 

18 matters, let me ask all those who are going to prov1.de 

19 test1.mony today 1.f you would please stand and ,give 

20 your attent1.on to Ms. Bailey, and she is go1.ng to 

21 admin1.ster the oath. 

22 MS. BAILEY: Please raise your right hand. 

23 (Wl.tnesses·sworn.) 

24 

25 Bailey. 
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1 MS. BAILEY: Reac;ly i the case , Mr . 

2 Cha~rman? 

3 CHAIRPERSON GRIFFIS: I thought so. Yes, 

4 let's move ahead. 

5 MS. BAILEY: Th~s ~s an appeal, and the 

6 number is 17249 of Adv~sory Ne~ghborhood Commission 

7 2A, and it is pursuant to 11 DCMR 3100 and 3101~ from 

8 the adm~n~stratJ.ve decis~on of the Zon~ng 

9 Admin~strator of the Department of Consumer and 

10 Regulatory Affa~rs. 

11 Appellant alleges that the Zoning 

12 Admin~strator erred by issu~ng a certificate of 

13 occupancy permJ.t (No. 81956, dated August 19,. 2004) 

14 for a 34-seat restaurant (Cogg~ns Sandw~ch 

15 Manufactory) located with~n the George Washington 

16 Un~versity dormitory. 

17 Appellant alleges that the restaurant and 

18 proposed sidewalk cafe ~s a commerc~al use serving the 

19 general public. Appellant alleges that this use was 

20 not contemplated by the Zoning Comm~ss~on ~n Order No. 

21 958. The property ~s zoned R-5-D, and ~t is located 

22 at 616 23rd Street, N.W., Square 43, Lot 26). 

23 CHAIRPERSON GRIFFIS: It appears to me, 

24 f~rst of all, we have in~t~ally a request for 

25 intervenor -status,· from the George Wash~ngton 
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1 Un1vers~~y, which would be a f1rst 4 clim1nary w1th1n 

2 this case. It has, obv1ously, come to my attention, 

3 as it has been laid 1n front of me, that we have a 

4 second request for intervenor status from Coggins 

5 sandw1ch Manufactory, LLC. Am I correct that that 1s 

6 the only two? Is there anyone here present that 

7 thinks that they have a request for intervenor status 

8 that has not been 1dent1fied? 

9 Very well. I am going to ask the 

10 appellant to come torward to the table, 1f they 

11 wouldn't mind. 

12 Board members, let's take up first the 

13 request for intervenor status of George Washington 

14 Un1vers1ty. If you wouldn't mind JUSt introducing 

15 yourself for'the record? 

16 MS. D. MILLER: My name 1S Dorothy Miller, 

17 and I am Chair of ANC-2A, and this is located 1n my 

18 s1ngle member d1strict, wh1ch is ANC-2A-05. 

19 CHAIRPERSON GRIFFIS: Excellent. 

20 MS. D. MILLER: I have g1ven my cards to 

21 the people, and I've given cop1es. 

22 CHAIRPERSON GRIFFIS: Perfect. Thank you 

23 very much. Let me just start off saying, first of 

24 all, do you have the letter dated January 18th from 

25 Andrew Kline ' requesting 1·ntervenor- status for the 
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1 Cogg~ns dandw~ch Manufactory? 

2 MS. D. MILLER: I just got ~t a moment 

3 ago. 

4 CHAIRPERSON GRIFFIS: Indeed. As did we. 

5 Okay. Let's start off first then with the request 

6 from the George Wash~ngton Un~versity. Do you have 

7 any pos~t~on on granting of intervenor status at this 

8 time, Ms. M~ller? 

9 MS. D. MILLER: They notified me that they 

10 wanted to ~nterview -- be an ~ntervenor, I mean, and 

ll. that's I figured they would. 

12 CHAIRPERSON GRIFFIS: Do you support that? 

13 Do you oppose 1t? Are you neutral on ~t? 

14 MS . D . MILLER : I would oppose almost 

15 anything GW does at th1s po~nt. I 1 m sorry. 

CHAIRPERSON GRIFFIS: That's okay. Is 

17 there substance to that comment or is that what the 

18 Board should understand? 

19 MS. D. MILLER: First off, they have 

20 v1olated everyth1ng 1n the order that was issued by 

21 the Zoning 

22 CHAIRPERSON GRIFFIS: Okay. I'm not 

23 gett~ng to the substance of the appeal. Th~s is JUSt 

24 based -- The only ~ssue before us right now is whether 

25 we~grant them 1ntervenor status, and are you ~ware of 
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1 the reg ........ rements for granting J.nte_ .=nor status? We 

2 can get at that, or what I'd lJ.ke you to do J.S just 

3 focus on that poJ.nt at this time. 

4 MS. D. MILLER: What are the requirements? 

5 CHAIRPERSON GRIFFIS: Yes, Ms. Miller. 

6 MS. D. MILLER: I've never been asked that 

7 questJ.on before. 

8 VICE CHAIRPERSON MILLER: Okay. I JUSt 

9 want to jump in here. I'm not sure what you can say 

10 to this, but 3199.1 defines party, and wJ.th respect to 

11 appeals it says that the owner, lessee, operator, or 

12 contract purchaser of the property involved J.n the 

13 admJ.nistrative decision, J.f not the appellant, J.S a 

14 party in these kJ.nd of cases. 

15 So I'm not -- They are saying, and I don't 

16 belJ.eve that you are goJ.ng to refute, that they are 

17 the owner of the buildJ.ng. 

18 MS. D. MILLER: They do own the building. 

19 VICE CHAIRPERSON MILLER: They do own the 

20 buJ.lding. 

21 MS. D. MILLER: But, obvJ.ously, I'm not 

22 sure that they own the sandwich shop. 

23 CHAIRPERSON GRIFFIS: But they own that 

24 buJ.lding over at CW? 

25 
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1 VICE CHAIRPERSON MILL.... . They own the 

2 bu~ld~ng. So ~t looks-to me, Mr. Cha~rman, that they 

3 fall w~thin (a) (3) as an owner and to be granted 

4 ~ntervenor party status. 

5 CHAIRPERSON GRIFFIS: I don't disagree. 

6 I was just g~v~ng Ms. Miller an opportunity as the 

7 appellant to address that. 

8 VICE CHAIRPERSON MILLER: And she asked 

9 what the cr~teria were. 

10 MS. D. MILLER: That's the f~rst t~me I've 

11 been asked the quest~on. That's the reason why. 

12 CHAIRPERSON GRIFFIS: I'm JUSt stepp~ng 

13 out today. Okay. Any other concerns then? Any other 

14 comments? Board members, any comments? I think Ms. 

15 Miller ~s absolutely correct in point~ng to this 

16 section and in terms of the test of grant~ng or 

17 establish~ng the ~ntervenor status, and I think ~t ~s 

18 well w1th~n the realm of the Board and also w~thin the 

19 realm of th1s appeal that George Washington Un1 versi ty 

20 be an 1ntervenor in this appeal. 

21 Let 1 s take up the second. We have Coggins 

22 Sandwich Manufactory I and the same party is ind1cat1ng 

23 in appeal 1t is the lessee, George Washington 

24 Un1vers1ty being the.owner. The lessee/operator of 

25 the property involved1 and I think they do also fall 
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1 w~ th~n ... de cr~ ter~on of party or ir... ~rvenor, as based 

2 on our own defln~tions. 

3 That being found, I'll open ~t up, Ms. 

4 M~ller, aga1n for any comment that you have that may 

5 bring light to someth1ng that the Board ~s not aware 

6 of. 

7 MS. D. MILLER: They have never filed a 

8 request w~th us, with the ANC or w~th me. 

9 CHAJRPERSON GRIFFIS: For? 

10 MS. D. MILLER: To be an intervenor. 

11 CHAIRPERSON GRIFFIS: Is that a 

12 requirement for an appeal before the Board? 

13 MS. D. MILLER: Well, it's usually 

14 expected. 

15 CHAIRPERSON GRIFFIS: Is ~t? 

16 MS. D. MILLER: Well, I got one from the 

17 others. 

18 CHAIRPERSON GRIFFIS: Indeed. I don't 

19 know that that is any requirement from the Board's 

20 perspective, unless anyone can po~nt that. Ms. 

21 M~ller, are you aware of any requ~rement that this 

22 would be filed to the ANC prior to being filed before 

23 the Board? 

24 MS. MONROE: You mean notice of the 

25 appeal? Am I understanding this correctly? 
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1 CHAIRPERSON GRIFFIS: , just not1ce of 

2 request1ng intervenor status 1n the appeal. 

3 MS. MONROE: No, I don't th1nk it would 

4 need to be. 

5 CHAIRPERSON GRIFFIS: Indeed. I'm not 

6 aware of any regulat1on that requ1res that either, but 

7 1t' s an 1nterest1ng po1nt to bring up, and we will 

8 take it under cons1derat1on as we look at all of our 

9 regulations. 

10 That be1ng sa1d, I think that Cogg1ns also 

11 J::"ises to the level of be1ng an 1ntervenor in the 

12 appeal. Ms. M1ller? 

13 VICE CHAIRPERSON MILLER: I would JUSt 

14 l1ke to comment that I th1nk, by the fact that 

15 3199.l(a) (3) lists them as being entitled to party 

16 status, I don't th1nk, therefore, they are requ1red to 

17 file in advance for it. 

18 MS . D • MILLER : Excuse me. They never 

19 have to not1fy the ANC or anybody that they are going 

20 to show up and talk? 

21 CHAIRPERSON GRIFFIS: Not based on our 

22 regulations. 

23 MS. D. MILLER: Okay. Moving ahead then 

24 we w1ll have the order of procedure as I outlined in 

25 my opening, and I·w1~l get to the spec1f1cs as_we go 
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1 through J..t, but we w~ll obv~ous ... start w~ th the 

2 appellant's case, whlch ~s, Ms. Miller, your case. 

3 In order to establ~sh how we progress for 

4 this afternoon, f~rst of all, let me make a quick 

5 statement. As our requirements in 3117 show, of 

6 course, the appellant's case ~s to be submltted 14 

7 days prior to the hearing, the ent~re case, the 

8 w~ tnesses that will be called, any evidence. Ms. 

9 Miller, I believe you have met that threshold, and the 

10 f~le is complete. 

11 In terms of your presentat~on of the case, 

12 we have the hearJ.ng today to afford you an opportunJ.ty 

13 to embellish on those subm~ssJ.ons. That being ~a~d, 

14 I ~n my notes show four maJor p~eces to your case 

15 presentat~on, and that is you clearly asked for the 

16 revocation of the C of 0 of restaurant. 

17 There are certain lssues of error that: you 

18 assert: One, notif~cat~on by the Zoning Administrator 

19 of the issuance of a permit, also the permit granting 

20 for public space construct~on, lssues of whether a 

21 bathroom was prov~ded attendant to th~s restaurant. 

22 There are additional issues that fall under all of 

23 those headings. 

24 That being sa~d, am,I aware~-- am I not 

25 l~sting any of the pertinent issues that you are g_oing 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, DC 20005-3701 www nealrgross com 



265 

1 to pre£:.-.tt today? 

MS. D. MILLER: A bathroom ~s provided, 

3 but it is not --

4 CHAIRPERSON GRIFFIS: I know. I listed 

5 that, because I'm just bullet po~nting al your points. 

6 MS. D. MILLER: I'm just -- I'm enlarg~ng 

7 on all of those po~nts, and to give you a map of the 

8 locat~on. 

9 CHAIRPERSON GRIFFIS: Perfect. 

10 MS. D. MILLER: That they filed when they 

11 filed the~r appl~cat~on. 

12 CHAIRPERSON GRIFFIS: I'm sorry. Just 

13 step back for a qu~ck second. Have I m~ssed any of 

14 your points that you are going to present? 

15 MS. D. MILLER: I'm not quite sure that 

16 you have. 

17 CHAIRPERSON GRIFFIS: Okay. I'm not going 

18 to stop you from talk~ng about any of it, but I th~nk 

19 that's it in terms of summation ~n my own notes. 

20 That be~ng said, Ms. M~ller, I am go~ng to 

21 afford you a 20 m~nute presentat~on on your case 

22 before us today. An equal amount of time will be 

23 afforded all others that are present today, that being 

24 the intervenors and also the Zoning Administrator. 

25 So when you are ready, the clock will show 
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1 20 m~nu~~s, and I can g~ve you an late, and I w~ll 

2 probably g1ve you an update -- the clock is front of 

3 me -- when you have about three minutes left so that 

4 you know to start conclud1ng, and then we w~ll move 

5 on. 

6 Obviously, cross-exam1nat~on or any 

7 questions from the Board don't count toward your t~me. 

8 Don't worry about the clock. If we start ask~ng 

9 questions and ~t doesn't stop, I can assure you that 

10 I keep good track with it in front of me, ~f we need 

11 to make up or add any time to the clock. 

12 So I am going to take a deep breath. You 

13 can do the same, and whenever you are ready, you can 

14 start. 

15 MS. D. MILLER: Dear Cha~rman Gr1ffis and 

16 Board members, I am Dorothy Miller, Cha~r of ANC-2A 

17 and the ANC Comm1ss1oner for ANC-2A-05, the ,s1ngle 

18 member district wherein this property is located. The 

19 ANC, at a properly noticed public meet~ng on 

20 Wednesday, October 17, 2004, w1th five of the six 

21 Commissioners present voted unanimously that I 

22 represent the ANC-2A in th1s case. 

23 As the Board knows, commerc1al operations 

24 open to the public are not allowed on resident~ally 

25 zoned property, which 1s ··the des~gnation of all of 
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1 Square ~J, without an exception. -hat was done to 

2 protect the resJ.dential property from J.ncreased noise, 

3 traffJ.c and health issues, J.ncludJ.ng delJ.veries, 

4 trash, and pests and, particularly, the rats are 

5 getting exceptJ.onally large these days related to the 

6 commercial use. 

7 These uses can devalue residentJ.al 

8 property and impJ.nge upon the resJ.dents' rJ.ght of 

9 quJ.et enjoyment of their domJ.ciles. Our regulatJ.ons 

10 go even further to protect the residentJ.al nature of 

11 the cornmunJ.tJ.es throughout the city by allowing 

12 universitJ.es to operate J.n our neJ.ghborhoods only 

13 through special exceptJ.on process under an approved 

14 campus plan. 

15 Under the specJ.al exception process the 

16 ZonJ.ng Commission, J.n J.ts order 958, approved 

17 construction of a dormitory on Square 43, and 

18 condJ.tJ.on Number 7 of thJ.s order states: "and spaces 

19 for these and four food venue servJ.ces in the lower 

20 and first levels. rr Nowhere in the order J.S 1.t stated 

21 our implJ.ed 'that these services would or could be 

22 commercial restaurant fac1.lities serving both students 

23 and public. 

24 Pr1.or to the fall of 2001 publJ.c hearing 

25 on thJ.s case, the un1.vers2ty .made. two separate 
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1 present.- .... ions, one to the ANC and al..-~her to the Foggy 

2 Bottom Association, on th1s proJect. The un1versity 

3 had at least two opportunit1es to reveal its plans for 

4 commercial operat1on~, including a sidewalk cafe, a 

5 publ1c space at this location, and failed to do so. 

6 The record shows that the university went 

7 on to del1berately sidestep discuss1ng the planned 

8 commerc1al use of these spaces during the publ1c 

9 hearings. Wh1le we can only speculate as to the 

10 un1versity's mot1vation, the outcome is apparent. 

11 The Zon1ng Commiss1on would assume that 

12 these venues -- and this is the first time they are 

13 us1ng these things; I looked 1t up in the d1ctionary, 

14 and 1t means a gathering place were d1n1ng 

15 facilit1es s1milar to Georgetown University's new 

16 south campus d1ning facil1ties for GW students, and 

17 okay the whole project as a univers1ty use. 

18 The commun1ty only learned of GW's 

19 commerc1al plans for these university use venues pr1or 

20 to the September 23, 2004, permit request by Coggins 

21 before the Publ1c Space Committee. 

22 In1t1ally, ·the matter was pulled from the 

23 agenda, and Coggins was told it would need to file 

24 w1th the ~Zoning Comm1ssion to obtain a spec1al 

25 exception for use of the publ~c space, as the Zoning 
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1 Adm~nistrator had exceeded his aut .~ty in granting 

2 the use of the publ~c space. 

3 Because the ~nter~m Zon~ng Adm~nistrator 

4 had, contrary to zon~ng regulations regard~ng 

5 commercial use ~n a res~dent~al zone, approved a 

6 cert~f~cate of occupancy, the D~rector of Publ~c Space 

7 overruled his staff, and a permit was issued. In 

8 fact, at the hear~ng he sa~d, because the Zoning 

9 Aaministrator has approved it. 

10 When the ANC filed its appeal in th~s 

11 case, the new Zoning Adm~n~strator sent an ~nspector 

12 to ~nvestigate, and Cogg~ns restaurant was found to be 

13 ~n v~olation of the ~oning order, as issued, and was 

14 ordered to shut down. 

15 I would l~ke to call your attention to one 

16 of my attachments that shows the Hatchet article on 

17 that part~cular event. It ~s attached to my 

18 statement. 

19 CHAIRPERSON GRIFFIS: What is the Hatchet? 

20 MS. D. MILLER: Well, bes~des g~v~ng you 

21 something to chop with, ~t is the newspaper put out by 

22 the students. 

23 CHAIRPERSON GRIFFIS: Okay. 

24 MS. D. MILLER: Where we get most of our 

25 basic information. 
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1 CHAIRPERSON GRIFFIS: -:... .... teresting. 

.2 MS . D. MILLER: The locat~on of the 

3 commercial venues directly abutt~ng the non-university 

4 residential area ~s already creat~ng numerous 

5 problems, such as ~ncrease in late night pedestrian 

6 traffic. 

7 Add~t~onally, Foggy Bottom has to cope 

8 with an 1nord1nate amount of tour bus traff1c, and 1t 

9 1s clear that these commerc1al operat1ons w~ll become 

10 a magnet, as has Columb1a Plaza, and they are a block 

11 away, for tour bus operat1ons, part~cularly dur1ng the 

12 summer months, further degrading the residential 

13 nature of our community. 

14 The ANC is not opposed to ne1ghborhood-

15 serv~ng reta1l, as demonstrated 1n the recent Columb1a 

16 Plaza. Columbia Plaza and Watergate were the first 

17 two PUDs put up, and they were g1ven permission for 

18 that. But th1s 1s un1versity use. 

19 What the ANC is opposed to is absorb1ng 

.20 commerc1al operat~ons onto 1ts res1dent1al zoned 

.21 property under the cover of un1versity's use w1thout 

.2.2 a full public hear1ng and cons1deration. 

23 There are c1ty-wide and precedent setting 

24 1mplications ~n this case that needed to be discussed, 

25 but weren't because of a lack of unive:!:'sity' s closure, 
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1 resul t~ng ~n a complete lack of co... .tun~ ty awareness 

2 during the Zon~ng Commission hear~ng. 

3 Th~s commercial operation located in the 

4 midst of our residentially zoned commun~ty on an R-5-D 

5 property needs to be considered in a proper setting 

6 and with a full discussion. 

7 On behalf of the ANC and the community, I 

8 request that this case be remanded back to the Zoning 

9 Commiss~on for a m1nor mod1fication hear1ng that would 

10 allow such commun1ty input and consideration by the 

11 Zoning Commiss1on. 

12 I thank you for your time and attention to 

13 th~s matter, and I w1ll answer any questions you might 

14 have. I would l~ke to call your attention to the list 

15 of th1ngs that's attached to th1s that the publ1c 

16 space people told these people they couldn't do, and 

17 I want you to not~ce,. ~f you look at the p1ctures, the 

18 th~ngs they v1olated. 

19 I told you about the article, and the plan 

20 -- If you look at the maps of the plans that were 

21 subm1tted w~th the1r request for the zoning thing, you 

22 don't see any sidewalk cafe, and you don't see this 

23 com1ng out on the street for commercial use. Ne~ther 

24 one of those plans attached to my statement show that. 

25 I thank you. 
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1 CHAIRPERSON GRIFFIS: .... ood. Thank you 

2 very much. A couple of quick questions, start~ng with 

3 the last. You ~nd~cated that -- Your letter ~s what 

4 I'm looking at, December 1, 2004, to Mr. Bello 

5 indicat~ng that the Public Space Comm~ttee had not 

6 allowed certain things that were happening. 

7 Specifically Item Number 8 read that the 

8 property owner displays no logos, ~ns~gnias or 

9 advertising of any kind or structure, fixture or 

10 material ~n public space. I assume you are now 

11 relat~ng to the photographs that are attached to that 

12 and the s~gnage. 

13 MS. D. MILLER: R~ght. Right. 

14 CHAIRPERSON GRIFFIS: Is ~t your 

15 understand~ng that these signages are actually on 

16 public space? 

17 MS . D. MILLER: Yes, they are, because 

18 they can be seen from the public. If you read the 

19 zon~ng regulat~ons, ~t says none of this can be seen 

20 from the street, or from the public. 

21 CHAIRPERSON GRIFFIS: The zoning 

22 regulat~ons or the public space regulat~ons? 

23 MS. D. MILI.iER: Oh, yes, read 'em. I have 

24 a copy with me. 

25 CHAIRPERSON GRIFFIS: But you bring up two 
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1 ~ssues. Let's clear them all u.~,. one at a time, 

2 because my mind ~sn't as good as yours. 

3 MS. D. MILLER: Oh, yours ~s better than 

4 nu.ne. 

5 CHAIRPERSON GRIFFIS: So the ~ssue is ~n 

6 the publ~c space. Are these signs on publ~c space, 

7 meaning, another way, are they not on pr~vate space? 

8 MS. D. MILLER: What the zon~ng 

9 regulat~ons say, can be seen from publ~c space. Now 

10 that's what the regulation says that I have. 

~1 CHAIRPERSON GRIFFIS: Okay, let's go to 

12 your issue then. What ~s the sect~on that you are 

13 cit~ng in the zoning regulat~ons that preclude 

14 anything from be~ng seen from public space? 

15 MS . D. MILLER: I have a copy of the order 

~6 as well. Can I get it? I thought I had th~s r~ght 

17 w~th the rest of th1s. Here they are. I did have 

18 them w1th me. Thank you. I did have them right on 

19 the table with me. 

20 CHAIRPERSON GRIFFIS: Okay, good. 

21 MS. D. MILLER: This is page 3-12 in the 

22 new zoning regulations, and it deals w1th R-5 

23 Distr1ct. 

24 CHAIRPERSON GRIFFIS: I'm sorry. Just 

25 give us the section, ,because qu1te frankly, we are 
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1 go~ng t.'"' have 100 d~fferent pages u.~:- .aere. What's the 

2 sect~on? 

3 MS. D. MILLER: All r~ght. 

4 CHAIRPERSON GRIFFIS: Does it say in the 

5 beginning paragraph? 

6 MS. D. MILLER: I'm going to get it to 

7 you. "No sign or display" 

8 CHAIRPERSON GRIFFIS: I'm sorry. I'm 

9 sorry to interrupt . What I need is the number. 

10 What's the section? 

11 MS. D. MILLER: Oh. 351.2(d) 

12 CHAIRPERSON GRIFFIS: 351.2 (d), Chapter 5. 

13 MS. D. MILLER: And below that comes 

14 3. 52.2 wh~ch covers un~versities. And I'd like to add 

15 that Congress sa~d no signs could be on build~ngs like 

16 this, and they passed that law ~n 1911. 

17 CHAIRPERSON GRIFFIS: What law is that? 

18 MS. D. MILLER: Congress passed a law ~n 

19 1911 and, ~f you look at the restrictions by the 

20 Publ~c Space Committee, they also state that noth~ng 

21 can be seen from the street. 

22 CHAIRPERSON GRIFFIS: Okay., 351.2(d) is 

23 what you are talk~ng about, Ms. M~ller? 

24 

25 
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1 MS. D. MILLER: Right. 

2 CHAIRPERSON GRIFFIS: That ~s for uses, no 

3 s~gn or d~splay ~ndicat~ng existence of adjunct shall 

4 be v~s~ble from the outs1de of the bu~ld1ng. 

5 MS. D. MILLER: And then look at 352.2. 

6 But what I want to call your attention to is what was 

7 ~ncluded 1n what the Publ1c Space people sa~d. 

8 CHAIRPERSON GRIFFIS: What was the other 

9 cite? 

10 MS. D. MILLER: If you look at the 

11 condit1ons that 

12 CHAIRPERSON GRIFFIS: Number 8. 

13 MS. D. MILLER: Oh, the other one is 

14 352.2: A college or un~vers~ty --

15 CHAIRPERSON GRIFFIS: I'm sorry. I'm 

16 probably confusing you. Yes, the Public Space 

17 Comm~ttee has . 8 or the cond1t~on number 8, which 

18 reads that a property owner display no logos or 

19 insign1as or advert1sing of any bnd on any structure, 

20 fixture or mater1al ~n public space. 

21 MS. D. MILLER: And, well, and 1t cannot 

22 be seen from publ1c space. They 

23 CHAIRPERSON GRIFFIS: That's what I'm 

24 ask1ng. Show me in the Public Space Committee where 

25 1t says that language, not the "in publ1c space" 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, D C 20005-3701 www nealrgross com 



276 

1 language. 

2 MS. D. MILLER: ·Well, a buJ.lding facing 

3 public is publJ.c space, because what it faces J.S 

4 public space. 

5 CHAIRPERSON GRIFFIS: Okay. 

6 MS. D. MILLER: At least J.t is to me. 

7 CHAIRPERSON GRIFFIS: Indeed, and I 

8 understand that. 

9 MS. D. MILLER: And that's the reason, 

10 when Congress saJ.d you can't have pl.ctures or signs 

11 painted on buildJ.ngs, because they are in public 

12 space. 

13 CHAIRPERSON GRIFFIS: Boy, how do we .have 

14 them all over the cJ.ty? 

15 MS. D. MILLER: You're not supposed to. 

16 That was because the City CouncJ.l didn't catch J.t 

17 quick enough, and then·Jack Evans saJ.d, oh, they-will 

18 sue us. 

19 CHAIRPERSON GRIFFIS: Got ya. Okay. I 

20 don't see that direct language in the number 8 of the 

21 Public Space CommJ.ttee. Let's go back to 351.2. 

22 MS. D. MILLER: Well, what they did was, 

23 J.f you look at the pictures I origJ.nally gave you, 

24 they had signs outside the door, and I,meant to brJ.ng 

25 the signs theThad posted on every lamp post and ,every 
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1 tree. 

2 CHAIRPERSON GRIFFIS: Right. 

3 MS. D. MILLER: For a block around. 

4 CHAIRPERSON GRIFFIS: The kind of banner 

5 s~gnage. 

6 MS. D. MILLER: Oh, and that's against the 

7 law, too, because --

8 CHAIRPERSON GRIFFIS: Indeed. Let's get 

9 specifically to your point, 351.2 (d) which I cited and 

10 I read (d) portion. Ms. Miller, follow me up to :351.2 

11 which states: "Commercial adjuncts as accessory uses 

12 to a hotel conta~ning 100 or more rooms or suites 

13 shall be perm~tted in R-5 District, prov1.ded~' (a), 

14 (b), and (d), that no sign or display 1.ndicat1.ng the 

15 existence of adJuncts shall be visible from outs~de 

16 the build1.ng. Is this a hotel? 

17 MS. D. MILLER: It practically is. It's 

18 trans1.ent. 

19 CHAIRPERSON GRIFFIS: Okay. 

20 MS. D. MILLER: But go down to --

21 CHAIRPERSON GRIFFIS: But on your comment, 

22 because I take every word of yours of great import, 1.t 

23 kind of is for our understand1.ng, and actually for our 

24 d1.rect del1.beration and decision on this case. Does 

25 the zon~ng regulat1.ons allow us to f1.nd out that this 
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1 k~nd ot ~s a hotel and ~t, therefo._, is required to 

2 come under the regulat~ons for that of a hotel? 

3 MS. D. MILLER: Would you read 2 52 . 2. 

4 Read that one. That's JUSt below it. 

5 CHAIRPERSON GRIFFIS: Say ~t aga~n. 

6 MS. D. MILLER: Spec~al exceptions, 

7 general, for R-5. 

8 CHAIRPERSON GRIFFIS: I'm sorry. 352.2? 

9 MS. D. MILLER: R~ght. 

10 CHAIRPERSON GRIFFIS: Okay. "A college or 

11 un~ vers~ ty pe~tted ~n R-4 District under a 332.2 

12 shall be perm~tted as a special except~on ~n R-5 

13 D~strict ~f approved by the Zon~ng Commission under 

14 3104." 

15 MS. D. MILLER: See, these are all special 

16 except~ons, wh~ch they didn't ask for, they didn't 

17 get, and the order didn't give them. 

18 CHAIRPERSON GRIFFIS: Did this bu~lding 

19 get a special except~on approved from the Zoning 

20 Comm~ssion? 

21 MS. D. MILLER: NO, they d~dn' t. Read the 

22 order. They got no spec~al exception for that. 

23 Here's the order. 

24 CHAIRPERSON GRIFFIS: For what d~dn' t they 

25 get a spec~al exception? 
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1 MS. D. MILLER: Th~s i~ ~he order. They 

2 could have four feed~ng venues, but they didn't say --

3 CHAIRPERSON GRIFFIS: My quest~on is did 

4 th~s bu~ld~ng go through the Zoning Comm~ssion' s 

5 rev~ew and get approved? 

6 MS. D. MILLER: The building dJ.d, and for 

7 feedJ.ng programs for the students it d~d, but nowhere 

8 did it say there were going to be commercial. 

9 CHAIRPERSON GRIFFIS: Good. Let's 

10 MS. D. MILLER: Nor anywhere did they say 

11 they were go~ng to open onto the street and be open to 

12 the public. 

13 CHAIRPERSON GRIFFIS: Is there a 

14 d~fference ~n what was bu~lt and what was shown to the 

15 Zon~ng CommissJ.on in plan? 

16 MS. D. MILLER: Absolutely. 

17 CHAIRPERSON GRIFFIS: How so? 

18 MS. D. MILLER: Because they have put 

19 tables and chairs outs~de. They have built a sidewalk 

20 and a wall arouqd it that's not supposed to be 1 there. 

21 CHAIRPERSON GRIFFIS: Are the tables and 

22 chairs in the public space? 

23 MS. D. MILLER: Yes, it is. 

24 CHAIRPERSON GRIFFIS: Does it have any 

25 bearing on th~s Board ·~n terms of zonJ.ng? 
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1 MS. D. MILLER: It si ........ u.ld, because the 

2 Zon~ng Admin~strator can't grant that. He has no 

3 control over public space. 

4 CHAIRPERSON GRIFFIS: But how can it, when 

5 ~t goes across a property l~ne? 

6 MS. D. MILLER: It doesn't go across the 

7 property l~ne. You cannot put someth~ng outside that 

8 you are not allowed to put. 

9 CHAIRPERSON GRIFFIS: But ~ f it ' s in 

10 publ~c space, ~t's not on their property. Correct? 

11 MS. D. MILLER: Even if ~t' s on their 

12 property, ~t can't be in publ~c space without a 

13 special except~on, and they didn't ask for a special 

14 except~on. 

15 CHAIRPERSON GRIFFIS: There's two aspects. 

16 There's "on the~r property" or "~n public space." 

17 MS. D. MILLER: Both. It's both. Go take 

18 a look at ~t. There's a picture. I put a picture in, 

19 ~n my original. 

20 CHAIRPERSON GRIFFIS: What is both? 

21 There's table and cha~rs on both publ~c property and 

22 pr~vate? 

23 MS. D. MILLER: First off, they were not 

24 granted that right. It required a special exception, 

25 wh~ch they didn't ask for. 
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1 CHAIRPERSON GRIFFIS: ...Jet' s go 1 inear 

2 here. Let's just stick with one th~ng and hear ~t 

3 out. Okay? Otherwise, we are not going to get 

4 anywhere all day. Okay? 

5 Is public space -- Is the permit issued in 

6 public space a zoning ~ssue? Is it part and under our 

7 JUr~sd~ction as ~t is outside of the property? 

8 MS . D. MILLER: I don't th~nk your 

9 question qu~ te covers what the problem is. That' s the 

10 reason why I keep corning back in a way that doesn't 

11 answer your quest~on, because I don't th~nk the 

12 question is f~xed ~n such a way that it covers the 

13 s~tuat~on. It just doesn't. 

!4 CHAIRPERSON GRIFFIS: Okay. How does it 

15 cover ~t? 

16 MS. D. MILLER: The un~versityoperates in 

17 a residential area through special except~on. 

18 CHAIRPERSON GRIFFIS: Right. 

19 MS. D. MILLER: They are guests in our 

20 ne~ghborhood, and they need a spec~al exception for 

21 anyth~ng they do that affects our ne~ghborhood. 

22 CHAIRPERSON GRIFFIS: Okay. 

23 MS. D. MILLER: They d~dn't ask for ~t, 

24 they d~dn't get it,, and the Zoning Adrn~nistrator, 

25 w~thout author~ty, approved it. 
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1 CHAIRPERSON GRIFFIS: .. ..1at ~s "it"? 

2 MS. D. MILLER: I beg your pardon? 

3 CHAIRPERSON GRIFFIS: What the "it"? 

4 You've lost me. 

5 MS . D . MILLER: Approved an outdoor 

6 feeding th~ng feed1ng the publ~c off of the 

7 s1dewalk coming in, and anybody can go in. Now you go 

8 ~n the bathroom, you have to be escorted to the 

9 bathroom. How could they approve a restaurant or a 

10 fast food place that doesn't have a restroom? You 

11 have to go into the secure part of the bu~lding to use 

12 the restroom, and you have to be escorte,d there. 

13 CHAIRPERSON GRIFFlS: Okay. 

14 MS. D. MILLER: Now you know there's 

15 someth~ng wrong with this. 

16 CHAIRPERSON GRIFFIS: I don' t know. I 

17 don't really understand what the problem ~s. 

18 MS. D. MILLER: Well, I'm ask1ng that you 

19 send it back to the Zon~ng Comm~ssion so they can 

20 straighten it out. 

21 CHAIRPERSON GRIFFIS: Actually, that's the 

22 second point I was going to bring up before I got 

23 m~red into all the rest of ~his. 

24 You are somewhat changing your request 

25 from the Board. First it was to overturn, based on an 
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1 error from the Zon1ng Adm1n1strato~ . overturn their 

2 issuance of the C of 0. 

3 MS. D. MILLER: That's correct. 

4 CHAIRPERSON GRIFFIS: But 1n conclusion on 

5 th1s, you are ask1ng us not to do that but rather JUSt 

6 remand this -- what "th~s" is I'm not sure, but remand 

7 th1s to the Zon~ng Commission. 

8 MS. D. MILLER: Remand th~s ~ssue. 

9 CHAIRPERSON GRIFFIS: What ~ssue? 

10 MS. D. MILLER: The issue of 

11 commercial1z1ng res1dential space 1n a res~dential 

22 commun1ty by the univers1ty. 

13 CHAIRPERSON GRIFFIS: But my understand1ng 

14 1s, looking at the plans and look~ng at this 

15 appl1cat1on, that the Zon~ng Commiss1on approved this 

16 as planned. 

17 MS . D. MILLER: No, they d1dn' t . No, they 

18 d1dn't. 

19 CHAIRPERSON GRIFFIS: And what in those 

20 plans was not approved or was not seen by the Zon~ng 

21 Comm~ssion or, for that matter --

22 MS. D. MILLER: Feed1ng the public and 

23 using an outs~de area to feed them. 

24 CHAIRPERSON GRIFFIS: There were three --

25 As the Zoning Comrruss~on articulated, . three food 
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2 MS. D. MILLER: Four. 

3 CHAIRPERSON GRIFFIS: Okay, four. 

4 MS. D. MILLER: Three on the lower level, 

5 one on the first level. 

6 CHAIRPERSON GRIFFIS: Okay. 

7 MS. D. MILLER: But 1f you read the rest 

8 of the th1ngs which they do not clar1fy on the 

9 regulations for an R-5-D Distr1ct, they go to great 

10 lengths to say what can't be done anywhere else. So 

11 why should 1t be allowed to a un1versity who 1s 

12 already abusing its pr1vilege for be1ng 1n our 

13 residential area? 

14 CHAIRPERSON GRIFFIS: Okay. Wow, let' s go 

15 to 1t then. You are asking for, let's say, revocation 

16 of the C of 0 or remanding this back to the Zoning 

17 Comm1ssion, because the Certificate of Occupancy was 

18 1ssued as a restaurant. The restaurant -- and your 

19 difficulty in your own subm1ss1ons 1s that 1t's open 

20 to the publ1c. 

21 MS. D. MILLER: Correct. 

22 CHAIRPERSON GRIFFIS: If 1t just feeds the 

23 students, that's, f1ne. Is that correct? If there is 

24 an error, as you are asserting that the Zoning 

25 Administrator issued the C of 0 for restaurant, what 
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2 What 1s the 

3 MS. D. MILLER: They call it a venue, and 

4 a venue 1s a gathering place. 

5 CHAIRPERSON GRIFFIS: Yes, but the Zon1ng 

6 Comm1ssion called that. That's not --

7 MS . D. MILLER: No, they didn't. GW 

8 called 1t a venue. 

9 CHAIRPERSON GRIFFIS: Okay, follow me 

10 here. What does the Zon1ng Adm1n1strator write on the 

11 Cert1ficate of Occupancy which 1s an enumerated .use in 

12 the regulations? What does he put on that C of 0 that 

13 would be appropriate? 

14 MS. D. MILLER: I quoted that 1n my 

15 statement, and I have 1t marked in the order as well. 

16 "The dorm1tory will contain dorm1tory res1dence rooms 

17 for male and female upperclassmen, 88 below-grade 

18 park1ng spaces and spaces for three or four feed 

19 venues serv1ces on the lower levels and the f1rst 

20 levels." It doesn't say anything about feeding the 

21 commerc1al publ1c. 

22 CHAIRPERSON GRIFFIS: Okay. Actually, 

23 your resolution number 04-10B ind1cates that, as I 

24 took 1t, the Zon1ng Adm1nistrator should have put on 

25 the Certif1cate of Occupancy student serving dopnitory 
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2 MS. D. MILLER: That's r~ght. That's what 

3 they are supposed to be. 

4 CHAIRPERSON GRIFFIS: Is that a listed use 

5 in the zon~ng regulat~ons for a Certif~cate of 

6 Occupancy? 

7 MS . D. MILLER: When they asked for a 

8 dorm~tory for 800 students and four food places to 

9 feed them, what did you think they wanted? 

10 CHAIRPERSON GRIFFIS: I wasn't on the 

11 Commission. 

12 MS. D. MILLER: I know, but what would you 

13 th~nk they wanted? To feed the students. But they 

14 don't want to do that. 

15 CHAIRPERSON GRIFFIS: They don't want to 

16 feed the students? 

17 MS. D. MILLER: No. That costs money;, and 

18 GW l~kes to make money. 

19 CHAIRPERSON GRIFFIS: I am lost. What ~s 

20 ~t? They just want to make money? 

21 

22 

23 

24 can --

25 
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1 money Ol..1 the students. 

2 MS. D. MILLER: Well, let's put ~t th1s 

3 way. They make money on them when they move into my 

4 build~ng. 

5 CHAIRPERSON GRIFFIS: All right. Well, we 

6 are digressing. 

7 MS. D. MILLER: They make money on 

8 everyth1ng else. 

9 CHAIRPERSON GRIFFIS: Digressing. 

10 MS. D. MILLER: The students complain they 

11 make money on everything they do. 

12 CHAIRPERSON GRIFFIS: Okay. 

13 MS. D. MILLER: They closed the one 

14 restaurant 1n the one dormitory, because it's cheaper 

15 for them to farm the stuff out than it 1s for them to 

16 try to run 1t. 

17 CHAIRPERSON GRIFFIS: Ms. M1ller, what I 

18 am go1ng to try and do, which I'm not doing 

19 successfully, 1.s, f1rst of all, as you are well aware, 

20 and I know you are, an appeal is d1.fferent than a 

21 special except1on or a variance case. 

22 MS. D. MILLER: Th1.s is my f~rst one. 

23 CHAIRPERSON GRIFFIS: Interesting. Well, 

24 let me help you out then. An appeal is d~fferent than 

25 a special exception Gr a variance. 
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1 brough1.. ...>efore this Board. You b.__ .. 1g the appellant 

2 have ~nd~cated that there ~s an error that has been 

3 done, and the Zon~ng Adm~n~strator in this appeal is 

4 who you are asserting made that error, and ~t's very 

5 s~mple to put on an appeal. 

6 They are often complex, but ~ t' s simple ~n 

7 ~ts process. That ~s, we need you to ~dent~fy exactly 

8 what the action was and what the error was that led to 

9 that act~on. There, we have two remed~es at the end 

10 of the day today. That is, we w~ll either uphold the 

11 appeal or we w~ll deny it. 

12 If we uphold the appeal, it means that you 

13 were persuasive and we agree w~th you that the Zoning 

14 Administrator has acted ~n error ~n ~ssu~ng the 

15 Certif~cate of Occupancy, or we w~ll not agree w~th 

16 you and ~ndicate that the Zoning Admin~strator d~d not 

17 err ~n ~ssuing a Certificate of Occupancy. 

18 That is, as far as I see, what our role, 

19 direct~on, jurisdiction is for the rema~nder of today. 

20 MS . D. MILLER: Could I call your 

21 attent~on to the article that was done by the Hatchet 

22 when they sent an ~nspector down there to take a look? 

23 It's not this Zoning Adm~n~strator that did this, by 

24 the way. It's the last one. 

25 
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1 that d~u ~t. So --

2 MS. D. MILLER: Well, this cert~ficate --

3 CHAIRPERSON GRIFFIS: What I really want 

4 to ~nstruct you ~s not to get too caught into side 

5 ~ssues and -- let me put ~ t ~n my words ~nto 

6 embellishments. This is a very base factual process 

7 that we run in appeals -- very. We don't hear, for 

8 ~nstance, in your paragraph of adverse effects or 

9 maybe th~s ~s go~ng to be a tour bus dest~nat~on. 

10 None of that has any bear~ng on an appeal. 

11 What we are only being asked -- What we 

12 are only looking at and what we can only hear is your 

13 ev~dence of what the error was that the Zoning 

14 Adm~n~strator d~d. 

15 MS. D. MILLER: Well, let me ask you. Can 

16 I ask you a question? 

17 CHAIRPERSON GRIFFIS: I sup~ose, yes. 

18 MS. D. MILLER: What would you th~nk ~f 

19 you had a restaurant and you --

20 CHAIRPERSON GRIFFIS: Okay. But, see, no, 

21 that's not a --

22 MS. D. MILLER: All right. The problem 

23 be~ng is that, ~f the students don't use it, they lose 

24 money. So they open ~t to the public. So my po~nt 

25 be~ng ~s --
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1 CHAIRPERSON GRIFFIS: ~~c, Ms. Miller, we 

2 are not here to argue about the problems or the 

3 adverse 1mpacts or the effects or anyth1ng of that 

4 nature. 

5 MS. D. MILLER: It's on our community 

6 that's being destroyed, and that's what I'm trying to 

7 protect, our community. 

8 CHAIRPERSON GRIFFIS: No matter how 

9 passionate you get with it, I can only tell you, we 

10 have no jurisd1ction. I have no authority to remedy 

11 that for you. R1ght now we need to hear from you on 

12 more evidence or additional evidence -- or you' re done 

13 presenting the case. You have a suff1c1ent amount 

14 here -- on the error that was conducted. That's 1t. 

15 That's all we have today. 

16 MS. D. MILLER: Well, the point I saw when 

17 they had the hear1ng at the Publ1c Space Comm1ttee, 

18 first off, they pulled it and sa1d you have to go back 

19 to the Zoning Commission and get a special exception. 

20 CHAIRPERSON GRIFFIS: How does that tell 

21 us to do anyth1ng? 

22 MS. D. MILLER: Well, that's what they 

23 knew, to start w1th. 

24 

25 
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1 CHAIRPERSON GRIFFIS: ~ .d she ~s a land 

2 use attorney? Does she have --

3 MS. D. MILLER: She is the one that sets 

4 up the meetings. Then the person over her 

5 CHAIRPERSON GRIFFIS: Does she have any 

6 knowledge of the regulat~ons, that you are aware of? 

7 MS. D. MILLER: She does. That's the 

8 reason why she told them that, and then the person 

9 over her overruled her, and with one day's notice they 

10 put this on the agenda. I compla~ned about that. 

11 CHAIRPERSON GRIFFIS: If I understand you 

12 correctly, Ms. Richter, who is in charge of the Public 

13 Space Committee, indicated that for her analys~s of 

14 DCMR, Title XI, that the Zoning Admin~strator actually 

15 erred ~n ~ssuing the C of 0. 

16 MS. D. MILLER: That they needed a special 

17 exception to do what they were request~ng of her. 

18 CHAIRPERSON GRIFFIS: Another way put . 

1.9 Okay. So I think we can take that under adv~sement as 

20 the bas~s of your appeal. 

21 MS. D. MILLER: All right. Then two weeks 

22 later they changed their minds. 

23 CHAIRPERSON GRIFFIS: That's fine. Okay. 

24 Anyth1ng else? Any other questions from the Board? 

25 
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1 people oa~d you've got to ove~-urn the Zon~ng 

2 Adm~n~strator, because that's why we approved ~t. 

3 CHAIRPERSON GRIFFIS: Okay. Is it your 

4 understand~ng that this Board gives special exceptions 

5 for use of public space? 

6 MS. D. MILLER: I beg your pardon? 

7 CHAIRPERSON GRIFFIS: Does this Board hear 

8 special exceptions for use of public space? 

9 MS. D. MILLER: This Board? 

10 CHAIRPERSON GRIFFIS: Yes. 

11 MS. D. MILLER: Or this Zoning Commission? 

12 CHAIRPERSON GRIFFIS: Or the Zoning 

13 Comm~ss~on. 

14 MS. D. MILLER: The Zoning Commiss~on 

15 does. 

16 CHAIRPERSON GRIFFIS: They do? 

17 MS. D. MILLER: They are the only ones 

18 that can approve spec~al exceptions. 

19 CHAIRPERSON GRIFFIS: For public space 

20 use? 

21 MS. D. MILLER: For GW. 

22 CHAIRPERSON GRIFFIS: No, I'm asking for 

23 publ~c space use. 

24 MS. D. MILLER: Publ~c space use by GW. 

25 See, all GW stuff goes now under them. 
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1 CHAIRPERSON GRIFFIS: _ ~ee. 

2 MS . D. MILLER: They took ~ t away from the 

3 BZA, because it took all of your time you had. 

4 CHAIRPERSON GRIFFIS: Ms. Monroe? Public 

5 space permit goes through the Zoning Commission? 

6 MS. D. MILLER: Requests for them, use of 

7 publ1c space. 

8 MS. MONROE: No, I don't th1nk so. 

9 MS . D. MILLER: By the University, use of 

10 public space has to go to the Zoning comm1ss1on. 

11 MS. MONROE: W1 th1n the context of the 

12 campus plans or 

13 MS. D. MILLER: R1ght, right, because they 

14 can't do ~t any other way. They cannot do 1t any 

15 other way. 

16 CHAIRPERSON GRIFFIS: Indeed. 

17 MS . D . MILLER: + t ' s covered by the campus 

18 plan, JUSt l1ke my title on my statement says. 

19 CHAIRPERSON GRIFFIS: Okay. 

20 COMMISSIONER HOOD: Mr. Cha1rman, could I 

21 ask Ms. Miller a question? 

22 CHAIRPERSON GRIFFIS: Of course. 

23 COMM~SSIONER HOOD: Ms. Miller, I see the 

24 subm1ttals and everyth1ng that's been presented, and 

25 having been the person who part1cipated on this when 
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1 ~t was ~n front of the Commiss~on, I w~ll tell you 

2 that I, to some degree, acknowledge your comments 

3 about clar~ficat~on back to the Zon~ng Comm~ssion. 

4 How we get there, I don't know, and I want to hear 

5 from everyone else. 

6 I'm sure I have agreement up here to a 

7 po~nt, but I want to hear from the other people who 

8 are going to come up and speak. 

9 Obviously, you have looked at the 

10 transcript of, I guess, the dec~sion hearing that the 

11 Commission had. 

12 MS. D. MILLER: I have the whole th~ng. 

13 COMMISSIONER HOOD: In the transcript --

14 Help me fresh my memory. Somet~mes th~ngs get lost. 

15 They don't always make in the order, but was it the 

16 ~ntent -- or was that even discussed ~n the d~scuss~on 

17 among the Commissioners at the t~me? Unfortunately, 

18 that was -- whenever it was. 

19 MS. D. MILLER: It started in '99 and then 

20 they took it up really in '01 and '02. 

21 COMMISSIONER,HOOD: R~ght. But to your 

22 knowledge, was that ever up for discuss~on? Did the 

23 Commissioners ever get to the point where they 

24 discussed whether it was go~ng to be for non-students? 

25 Was that ever d~scussed in the discussions between the 
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1 Comm~ssioners? 

2 MS . D. MILLER: No, because ~n the past ~ t 

3 had always been for students. 

4 COMMISSIONER HOOD: In the transcript, did 

5 that ever come to light? Was that ever an issue? 

6 MS. D. MILLER: No. No, because in the 

7 past ~thad always been for students. It's only been 

8 ~n the last two or three years that GW has 

9 commerc~al~zed everyth~ng down there. 

10 COMMISSIONER HOOD: So from your 

1~ knowledge, in the transcr~pt ~t never sa~d that ~t 

12 would be or that 1t would not be? 

13 MS. D. MILLER: Correct .. 

14 COMMISSIONER HOODi Okay. Thank you. 

15 MS. D. MILLER: But that was before they 

16 start commerc~al~zing everyth~ng. 

17 CHAIRPERSON GRIFFIS: Any other question, 

18 Mr. Etherly? 

19 BOARD MEMBER ETHERLY: Thank you very 

20 much, Mr. Cha~r. Mrs. Miller, would there be a 

21 d1stinction between, let's say for hypothetical 

22 purposes, a bookstore? Would you be concerned ~f I as 

23 a non-student or employee -- I am in no way affiliated 

24 with the un1versity, but I ceuld conceivably go onto 

25 the campus oookstore and purchase a period1cal of some 
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1 sort. would that, 1n your m1nd, create an issue 

2 sim1lar to this one here? 

3 MS. D. MILLER: Can I g1ve you a p1cture? 

4 BOARD MEMBER ETHERLY: Well --

5 MS. D. MILLER: That's the1r library. 

6 BOARD MEMBER ETHERLY: Once aga1n, 

7 involv1ng the s1tuat1on with the bookstore. 

8 MS. D. MILLER: The bookstore -- they have 

9 turned the1r library into a commercial venture. 

10 They've got Starbucks, and they've got v1deo tapes for 

11 sale. 

12 BOARD MEMBER ETHERLY: Okay. So with 

13 respect to -- Is it your argument then that the level 

14 of commerc1al1zat1on 1s what determines whether or not 

15 because what I'm ask1ng in an 1ndirect way is, 

16 clearly, there is -- I won't say clearly. Ther~ is 

17 precedent wh1ch speaks to the issue of inc1dental 

18 accessory uses, and the argument here that's been 

19 offered by the univers1ty or by the 1ntervenor, to an 

20 extent, is that this is an incidental accessory use to 

21 the miss1on of the university. 

22 So similar to a bookstore or some other 

23 type of incident use, how does this d1ffer? 

24 MS. D. MILLER: That would-- If 1t's for 

25 academic use, there's a big d1fference. Academic use 
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1 or commerc~al use to make money ~s _ b~g difference. 

2 CHAIRPERSON GRIFFIS: You mean anything 

3 for sale is commercial use? 

4 MS. D. MILLER: No. They way they are 

5 doing it is commercial. Prior to 

6 CHAIRPERSON GRIFFIS: So I th~nk what he 

7 ~s trying to push forward is what's the way? What's 

8 the threshold? What tips it for you? What is one 

9 commercial 

10 MS. D. MILLER: When they start th~ngs out 

11 on the street, start advert~s~ng all over the 

12 bu~ld~ng, putt~ng s1gns out on the sidewalk so that 

13 you can't walk, putting tables out there and cha1rs 

14 out there, and students com~ng from all over. 

15 Now they said th~s bu~ld~ng was going to 

16 be for these people. Now they have this bu~lding 

17 by the way, ~f you would l1ke to see the art1cles 

18 have been vandal~zed and vandalized and vandal~zed, 

19 this same build~ng. 

20 CHAIRPERSON GRIFFIS: I don't know where 

21 that goes for us. But --

22 MS . D. MILLER: Well, ~ t goes to the po~nt 

23 that they have no control over the build1ng. 

24 CHAIRPERSON GRIFFIS: I see. You JUSt 

25 made a statement, students from all over. So you have 
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1 problemt5 from students from other do.L-ms actually us~ng 

2 these venues? 

3 MS. D. MILLER: They have a r~ght to, if 

4 they are students. 

5 CHAIRPERSON GRIFFIS: I see. 

6 MS. D. MILLER: But that means that they 

7 would be inside, and they are able to use the 

8 bathrooms ~ns~de w~thout being escorted to them. They 

9 are students. It would be academic use. 

10 CHAIRPERSON GRIFFIS: Okay. 

11 MS. D. MILLER: But selling to the publ~c 

12 is not academic use. 

13 BOARD MEMBER ET.HERLY: If I could follow 

14 that up then, Mr. Chair, because I'm playing a little 

15 bit of devil's advocate, but ,at the same time I am 

16 also try~ng to make sure I understand the ANC' s 

17 argument. 

18 Is it perhaps the nature of the build~ng 

19 that the fac~l~ty ~n quest~on f~nds itself in that 

20 would be an issue for you? By that question, I mean 

21 ~f the fac~l~t~es that are at issue were located in 

22 another build~ng on campus that perhaps had a more 

23 public aspect to it, would that change the ANC' s 

24 argument? To be putting it bluntly, ~f th~s were not 

25 a dorm~tory space, would it be different? Would there 
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1 be a d~fferent outcome? 

2 MS. D. MILLER: Of course, ~t would. I 

3 don't th~nk you are saying it qu~ te r~ght, because you 

4 expect -- When I went to college, we had a cafeteria. 

5 Georgetown has cafeter~as. Most of the other 

6 un~versit~es have cafeterias where they serve the 

7 people, but GW doesn't do it that way. They farm ~t 

8 out for commerc~al use. 

9 Now there's a big d~fference. We are a 

10 t~ny little residential ne~ghborhood that they have 

11 overrun and dominated to the po~nt they have Foggy 

12 Bottom/West End. 

13 CHAIRPERSON GRIFFIS: Isn't that a 

14 changing of the times? 

15 MS. D. MILLER: I beg your pardon? 

16 CHAIRPERSON GRIFFIS: Isn't that a 

17 changing of the times? 

18 MS. D. MILLER: No, only with GW. 

19 CHAIRPERSON GRIFFIS: Only? 

20 MS. D. MILLER: Only. The others don't do 

21 it. Now I read up on that, and I read up on ~t. 

22 Other univers~ties are cutting back on taking all the 

23 students. GW doesn't say no, to any of them. 

24 

25 
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1 quota. 

2 CHAIRPERSON GRIFFIS: Ms. Miller? 

3 VICE CHAIRPERSON MILLER: Ms. Miller, you 

4 participated ~n the hear~ngs on the GW campus plan 

5 before the Zoning Comrn~ss~on. Correct? And based on 

6 your ANC' s resolution and other materials, I read that 

7 there is a condition in the Zon~ng Comrn~ss~on order 

8 that provides a basis for three or four food venue 

9 serv~ces on the lower and first levels. 

10 My question is: That says to me that that 

11 was before the Zoning Cornrn~ssion, and didn't you have 

12 an opportunity ~n those hearings to explore what they 

13 had in m~nd by three or four --

14 MS. D. MILLER: We tried. We tried, and 

15 they d~dn't tell us. We tr1ed to f1nd out if they 

16 were commercial, and we sa1d no to commercial, but 

17 they led the Zon~ng Comrniss1on to bel1eve 1 t was going 

18 to be for academ~c use only. If you read the 

19 transcr1pt, you will see what I mean. 

20 VICE CHAIRPERSON MILLER: So you d1d 

21 actually address that at the Zoning Comm~ss1on? 

22 MS. D. MILLER: We d~d at the hearings, at 

23 the ANC and at the Foggy Bottom. 

24 CHAIRPERSON GRIFFIS: How about before the 

25 Zon1ng Cornm~ssion is the question? 
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1 MS. D. MILLER: It neve_ came up, because 

2 they presumed it was for academ~c use. 

3 CHAIRPERSON GRIFFIS: But who made that 

4 presumpt~on? The plans are ~n this record. It shows 

5 that there are sites for food venues, and that has not 

6 been disputed that 

7 MS. D. MILLER: And a building full of 

8 students. What would you th~nk? 

9 CHAIRPERSON GRIFFIS: I'm looking at plans 

10 that seem to be built accord~ng to the plans and 

11 MS. D. MILLER: Did you look at the two 

12 p~ctures of the plans they presented I gave you? Take 

13 a look at those two pictures. 

14 CHAIRPERSON GRIFFIS: Two pictures of 

15 plans? 

16 MS. D. MILLER: Oh, yeah. They are 

17 attached to my statement. 

18 CHAIRPERSON GRIFFIS. Two pictures of 

19 plans --

20 MS. D. MILLER: It shows the location. 

21 CHAIRPERSON GRIFFIS: What are you talk~ng 

22 about? Figure N? 

23 MS. D. MILLER: It was the first thing, I 

24 think, on my list, wasn't it, my attachment? No. 

25 That was the --

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, D C 20005-3701 WWN nealrgross com 



302 

1 CHAIRPERSON GRIFFIS: which one? Th~s? 

2 The s~te plan? 

3 MS. D. MILLER: Yes. 

4 CHAIRPERSON GRIFFIS: Okay. What is that 

5 site plan showing me? 

6 MS. D. MILLER: That's showing you where 

7 it ~s located. Does ~t show you an outside cafe? 

8 Does ~t show you that you have all these things on it? 

9 No. 

10 VICE CHAIRPERSON MILLER: Excuse me, Ms. 

11 Miller. Are you only concerned w~th the outside cafe? 

12 I think there are two -- We need to separate here, 

13 because outs~de is publ~c space, and then there's GW 

14 space. 

15 MS. D. MILLER: No. No. You know, a 

16 comrnerc~al place cannot compete. That's what we ran 

17 ~nto w~th the Health and Wellness Center. The,public 

18 athlet~c places carne and test~f~ed they couldn't 

19 compete w~th a tax exempt organ~zat~on, because GW can 

20 undersell them. There's no way they could make money 

21 and pay taxes. Now what these people are doing are 

22 try~ng to have it both ways. 

23 CHAIRPERSON GRIFFIS: What are you talk~ng 

24 about now? 

25 
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1 commerc~alizing what ~s supposed t~ be for acade~c 

2 use only. 

3 CHAIRPERSON GRIFFIS: Okay. So if they 

4 sell food just to the students, ~t' s not ~n your mind 

5 a commercial use? 

6 MS. D. MILLER: I beg your pardon? No. 

7 CHAIRPERSON GRIFFIS: You agree w~th me? 

8 MS. D. MILLER: It's not commercial ~f 

9 they are selling just to the students, ~ns~de the 

10 build~ng. 

11 CHAIRPERSON GRIFFIS: And what would the 

12 C of 0 be listed for in order to get for a build~ng 

13 perm~t an occupancy, certificate of occupancy -- what 

14 would be the list~ng on that C of 0? 

15 MS. D. MILLER: They would have a bathroom 

16 available to them. 

17 CHAIRPERSON GRIFFIS: No, no, no. I need 

18 one letter -- or rather, one word. What ~s the type 

19 of C of 0 that ~s issued? The C of 0 is in the 

20 record. Correct? Do you have it ~n front of you? 

21 MS. D. MILLER: It should be for academ~c 

22 use. 

23 CHAIRPERSON GRIFFIS: Food serv~ce for 

24 academ~c use? 

25 
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1 CHAIRPERSON GRIFFIS. Okay. Is that a 

2 proper class~f~cat~on for the Zon~ng Ad~n~strator to 

3 put on a C of 0, ~n your understanding of the 

4 regulations? 

5 MS. D. MILLER: He knew it. 

6 CHAIRPERSON GRIFFIS: That doesn't really 

7 answer the question, but I'll move on. 

8 MS. D. MILLER: Well, ~t answers ~t to me, 

9 because he did know. 

10 CHAIRPERSON GRIFFIS: Okay. 

11 MS. D. MILLER: And he did know that they 

12 d~dn't have approval for publ~c space use for tables 

13 and chairs and umbrellas. 

14 CHAIRPERSON GRIFFIS: Indeed. 

15 MS. D. MILLER: Or to put signs outside 

16 and the posters on all the trees. 

17 CHAIRPERSON GRIFFIS: Okay. 

18 MS. D. MILLER: They even had umbrellas 

19 and tables out there the day the place opened, and 

20 blocked the street as well. 

21 CHAIRPERSON GRIFFIS: R~ght. We 

22 understand that. Yes, Mr. Etherly? 

23 BOARD MEMBER ETHERLY: So perhaps to 

24 summarize, Mrs. Miller, it sounds like, in one 

25 ~nstance ~n part, there ~s a concern about the -- in 
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1 the ANC's op~n~on, the encroachment upon publ1c space 

2 of the operat~on --

3 MS. D. MILLER: Correct. 

4 BOARD MEMBER ETHERLY: but that's not 

5 to suggest that -- Okay, let me -- the encroachment 

6 upon publ~c space of the operat~on and, number two, 

7 the fact that the operation of the venues are open to 

8 members of the general publ~c. 

9 MS. D. MILLER: That makes You 

10 understand how small these streets are? 

11 BOARD MEMBER ETHERLY: No, I understand. 

12 MS. D. MILLER: And where they are 

13 located? 

14 BOARD MEMBER ETHERLY: I understand. But 

15 I'm JUSt trying to get a sense of the argument. 

16 MS. D. MILLER: People live there. There 

17 is a church a half a block away, senior c~tizens a 

18 half a block away, and all of th~s traffic 

19 CHAIRPERSON GRIFFIS: Is that someth~ng 

20 the Zon~ng Adm~n~strator should have taken into 

21 account when issu~ng a C of 0? 

22 

23 

24 

25 
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1 ~ssue tor us today. 

2 MS. D. MILLER: I beg your pardon? 

3 CHAIRPERSON GRIFFIS: Then it's not in the 

4 Jurisd~ct~on for an appeal. We are trying to 

5 establ~sh what the error was that the Zon~ng 

6 Admin~strator --

7 MS. D. MILLER: The Zoning Adm~nistrator 

8 has made so many errors, and I won't br~ng them all 

9 up, because you know them. 

10 CHAIRPERSON GRIFFIS: And ~t has no 

11 bear~ng on what we are doing today. 

12 MS. D. MILLER: It does have bear~ng on 

13 ~ t, because he had no right to grant them_ a commercial 

14 use. 

15 CHAIRPERSON GRIFF.IS: No, all h~s other 

16 errors that you were talking about. 

17 MS. D. MILLER: And the space outside --

18 he doesn't have the authority for use of publ~c space. 

19 CHAIRPERSON GRIFFIS: Very well. Any 

20 other questions 

21 MS. D. MILLER: They don't own the 

22 s~dewalks, and they don't own the streets. 

23 CHAIRPERSON GRIFFIS: Very well. Let's go 

24 to cross. Who would like to start? George 

25 Washington. bh, come· on. Have some courage around 
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1 here. 

2 Does the Zon~ng Adm~n~strator have any 

3 cross? Government, does anyone? Intervenors? Very 

4 well. Ms. M~ller, thank you very much. 

5 Let's move on then. I've lost my great 

6 organizat~on in all that. Very well. Is government 

7 ready? Good evening. 

8 MS. BELL: Good even~ng. Good afternoon. 

9 I am Lisa Bell. I am the Sen~or Counsel with the 

10 Off~ce of the General Counsel for DCRA, and I am with 

11 the Zoning Admin~strator, Mr. Toye Bello. 

12 I'd like to supplement the record just a 

13 little bit w~th a few remarks in support of the 

14 memorandum which I hope the Board has had an 

15 opportun~ty to rev~ew. 

16 CHAIRPERSON GRIFFIS: Your memo? 

17 MS. BELL: Yes. Actual-ly, when we 

18 rece~ved ~t from your off~ce, it was attached'to Mr. 

19 Kl~ne's letter. So ~t is actually not -- Mr. Kline 

20 subm~tted a letter, and DCRA actually subm~rtted a 

21 statement. So you've probably read it and credited it 

22 to someone else maybe, but it's the government's 

23 position. 

24 

25 
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1 labeled Exhibit 28, Mr. Chair. 

2 CHAIRPERSON GRIFFIS: We just received 

3 th1S. 

4 MS. BELL: Oh. Oh. 

5 CHAIRPERSON GRIFFIS: So talk slowly. 

6 Let's go. 

7 MS. BELL: Well, actually, one of the 

8 f1rst arguments I wanted to make, I wanted to ra1se, 

9 is we see th1s as a very narrow 1ssue, and actually 

10 upon listening to the appellant's argument, I would 

11 like to make a prelim1nary point. 

12 Unfortunately, the appellant hasn't been 

13 able to ident1fy an error made by the Zoning 

14 Admin1strator 1n the issuance of the Certif1cate of 

15 Occupancy at issue here. So there 1s a basis for the 

16 Board to dismiss the appeal for failure to state a 

17 claim, for lack of a better way of explaining 1t, for 

18 wh1ch rel1ef could be granted by this particular 

19 Board. 

20 I apolog1ze. I often use my litigation 

21 Jargon, but you understand the point that we are 

22 rais1ng here. 

23 The Zon1ng Administrator issued the 

24 Cert1f1cate of Occupancy pursuant to the .. ~oning 

25 Commiss1on's order. The Zon1ng Commissioner's order, 
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1 the 958, was issued pursuant to the ~ampus plan. 

2 CHAIRPERSON GRIFFIS: Let me ~nterrupt 

3 you. Do you want us to hold your motion ~n abeyance 

4 until you present your case? You've Just made a 

5 mot~on to dism~ss. 

6 MS. BELL: Well, I was go~ng to-- That's 

7 correct . I was going to proceed with my argument, but 

8 ~f the Board would like to ask us questions, either 

9 myself or Mr. Bello, we would be glad to. 

10 CHAIRPERSON GRIFFIS: Let's go. Let's go 

11 ahead. Let's hear your argument. 

12 MS. BELL: Okay. Pursuant, as I sa~d, to 

13 the campus plan, what the appellant overlooked is 

14 that, when the campus plan was actually ~ssued, the 

15 plans that both the BZA, the Zoning Co~ssion and, 

16 subsequently, the Zon~ng Adm~n~strator reviewed were 

17 the actual floor plans for the dorm~tory as well as 

18 for the food venues 

19 What has happened here is Cogg~ns sought 

20 ~nterior work permits pursuant to those plans, wh~ch 

21 DCRA approved, and then subsequently the use, the 

22 Cert~f~cate of Occupancy, was issued based on the 

23 exact same plans. Nothing has changed. 

24 Unfortunately, she is making an argument 

25 here, her concerns about who the audience ~s and her 
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1 concerns about what she understood the food service 

2 venue to mean, whether ~t means a restaurant or a 

3 commerc~al restaurant or a cafeter~a, arguments ~s 

4 that she really should have raised when the campus 

5 plan was initially brought before the Board as well as 

6 the other ANC arguments that were ra~sed. 

7 I took a look at the record and, 

8 unfortunately, that was not something that was raised 

9 by the ANC, or at the very least before the Zoning 

10 Comm~ssion when ~t took a look at whether or not to 

11 add three or four food venues. 

12 It is clear that she was confused about 

13 what the term food venue means. The Zon~ng Comrrussion 

14 has used that term w~th regard to GW, and the Zoning 

15 Adm~n~strator has ~nterpreted that term to be somewhat 

16 analogous to food courts. He is here today, and he 

17 can certa~nly descr~be for you what h~s understanding 

18 of food serv~ce venue is, but I th~nk 1t is fa1r to 

19 say that the interpretat~on, what the Zoning 

20 Comm1ss1on intended was for food eateries to be ~n the 

21 areas on the lower and general level, wh1ch 1s exactly 

22 what now exists as far as GW is concerned. 

23 So to the extent that she is concerned 

24 about who the audience 1s, I think the Board can 

25 concede that the Commiss1on did not 1dentify who the 
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1 audience should be. She is making au assumpt~on, and 

2 she J.S ~nterpret~ng what the Zon~ng Comrruss~on' s 

3 ~ntention is, as we would be or anyone else would be 

4 looking at the order. 

5 The actual language of the order does not 

6 ~ndicate who the food serv~ce venue should provide 

7 service to. 

8 Now there are other areas --

9 CHAIRPERSON GRIFFIS: But isn't ~t covered 

10 ~n terms of an accessory use? I mean doesn't it 

11 somehow fall into who it ~s go~ng to serve by the fact 

12 that, as I am assumJ.ng the ZonJ.ng Administrator 

13 def~ned it as an accessory use to the larger pr~nc~pal 

14 use. 

15 MS. BELL: That would be our 

16 interpretation, but ~t is also fa~r to say that J.t is 

17 an interpretat~on. The appellant, obviously, wishes 

18 to interpret ~t another way. But to the extent that 

19 she ~s confused or to the extent that anyone would be 

20 confused about who the actual audience ~d, that ~s an 

21 argument that should have been made at the time at the 

22 further processing. That ~s not a timely argument to 

23 be ra~sed here with regard to the Zoning Admin~strator 

24 and the Certificate of Occupancy. 

25 
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1 E-V-E-N-I-N-G S-E-S-S-I-0-N 

2 (5:00p.m.) 

3 The Cert~f~cate of Occupancy was issued 

4 for the use that had been approved by the Zoning 

5 Comm~ssion. So the quest~on here ~s -- the core ~ssue 

6 ~s whether or not the Zoning Adm~n~strator properly 

7 ~mplemented the Zon~ng Comm~ssion' s order when ~ t 

8 ~ssued the Cert~f~cate of Occupancy, and I think there 

9 ~s no other answer but he d~d. 

10 CHAIRPERSON GRIFFIS: Okay. I th~nk that 

11 is well stated on what the issue is before us. So 

12 before you get right ~nto that then, , speak to the 

13 ' ~ssue of the assert~on that there was no bathroom 

14 assoc~ated w~th th~s restaurant wh~ch the C of 0 is 

15 granted for, and whether the permit grant~ng for the 

16 publ~c space construct~on -- how you -- what your 

17 legal view of that ~s, and also the not~ficat~on of 

18 the Zoning Adm~n~strator of the ~ssuance of the 

19 perm~t. 

20 MS. BELL: Well, our argument w~ th regard 

21 to the papers and the argument that I am prepared to 

22 make today w~th regard to the sidewalk cafe -- _It ~s 

23 really not properly before you. The use of a public 

24 space is not a permit that should be a part of this 

25 appeal. 
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1 To the extent that t. ..... e Public Space 

2 Commattee m~ght have suggested that ~t was cont1ngent 

3 upon the Cert1ficate of Occupancy and ~ts validity is 

4 another issue, but 1t is not before you ~n that it 

5 would not be an error of the Zoning Administrator, 

6 because the Zon~ng Adm~nistrator d~dn' t have a role in 

7 that process. 

8 As to notification, we see the 

9 notif1cation 1ssue aga~n as something that should have 

10 been ra1sed by the appellant dur1ng the Zoning 

11 Commission' s order. Whether or not she was well 

12 informed, it was properly d~sclosed, and she rece~ved 

13 adequate due process considerat~ons ~s again not an 

14 issue that the Zoning Adm~n1strator would have the 

15 responsibility nor the duty to provide to her with 

16 regard to her understanding about, you know, the 

17 def~nit~ons or the ambigu1t~es of what the Zon~ng 

18 Comm~ssion means. 

19 In effect, what the appellant is saying 

20 ~s, to the extent that I was confused, I want the 

21 Adm~n~strator to explain to me h~s 

22 interpretation and to l1sten to my interpretation and 

23 in some way, shape or form make some assessment about 

24 J.t. 

25 Now I will have the Zoning Administrator 
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1 speak to the ~ssue of the bathroom and the food court, 

2 because he ~s best able to prov~de those facts. 

3 MR. BELLO: Well, good even~ng, Mr. 

4 Chairman, Board members. The ~ssue of bathrooms is 

5 not a zoning issue. It ~s actually a bu~lding codes 

6 ~ssue. 

7 CHAIRPERSON GRIFFIS: Indeed. 

8 MR. BELLO: To the extent that bathrooms 

9 are prov~ded ~n other locations of the premises, ~t 

10 speaks to the fact that these food venues are viewed 

11 under the bu~ld~ng codes as pretty much del~s that can 

12 share common bathrooms. 

13 CHAIRPERSON GRIFFIS: Okay. So the ~ssue 

14 of bathroom ~s the fact that one would need to be 

15 access~ble, whether it be common and shared by the 

16 d~fferent venue, but one would have to be provided, 

17 and one was prov~ded when th~s was ~ssued? 

18 MR. BELLO: Absolutely. There ~s a 

19 bathroom both on the lower level and on the f~rst 

20 floor. 

21 

22 else? 

23 

24 quest~on 

25 answered, 
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1 Well, the ~ssuance of the Certif~cc1te of Occupancy 

2 clearly ~s predicated on the ~ssuance or the previous 

3 ~ssuance of a building permit that implemented the 

4 Zoning Comm~ssion order. 

5 If the build~ng permit ~s not found to be 

6 flawed, which I think ample ev~dence has been 

7 subm~tted here that it ~sn't, then the Cert~f~cate of 

8 Occupancy could not have been issued ~n error. 

9 COMMISSIONER HOOD: Mr. Cha~rman. 

10 CHAIRPERSON GRIFFIS: Yes, Mr. Hood? 

11 COMMISSIONER HOOD: I want to ask Ms. 

12 Bell, if you would look on what you submitted to us in 

13 the submittal we got relatively recently, the one that 

14 was submitted that we were speaking of earlier, on 

15 page 2 about three-quarters of the way down r~ght 

16 after ~t says Drudy v. D.C. Board of Zoning 

17 AdJUStment. 

18 The next sentence really concerns me, and 

19 this goes into what we are asked to make sure we 

20 understand exactly what is go~ng on. It says the BZA 

21 has delegated author~ty to evaluate specif~c projects, 

22 modif~cations of further process~ng of the campus plan 

23 to the Zoning Commission. 

24 Can you expla~n that to me? I'm not 

25 follow~ng that. 
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1 MS. BELL: As I understand, the zoning 

2 regulations spell out that the further processing of 

3 campus plans has been transferred to the Zoning 

4 Comm~ssion. 

5 COMMISSIONER HOOD: But you state the BZA 

6 has delegated author1ty. 

7 MS. BELL: Yes, because it would have been 

8 the author1ty that the BZA would have ~n1t1ally had. 

9 COMMISSIONER HOOD: Maybe you could help 

10 me, Mr. Bello. 

11 MR. BELLO: I can expound on that a little 

12 I think that Ms. Bell actually wanted to say 

13 that the Zoning Comm1ss1on had amended the zon1ng 

14 regulations to take up the responsibility for campus 

15 plan approvals. That's bas1cally what that 1s. 

16 CHAIRPERSON GRIFFIS: That's right. We 

17 didn't give anything away. They took it. 

18 COMMISSIONER HOOD: No, they d1dn't g1ve 

19 anyth1ng away, and that concerns me, because th1s goes 

20 back to this whole understand1ng 1ssue. If we're 

21 th1nking that the BZA -- and, no, I'm not trying to go 

22 jur1sd1ct1onal or all that stuff. I'm just try1ng to 

23 make sure we understand, 1n all fairness to Ms. 

24 M1ller, Commissioner Miller. 

25 I want to make sure we understand exactly 
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1 what ~s going on, because ~f didn'L ~nderstand that, 

2 then I want to make sure that, if you read the 

3 transcript, Ms. Bell I believe you said you 

4 rev~ewed the Zon~ng Commiss~on's transcr~pt. 

5 MS. BELL: Well, I d~dn't review the 

6 transcr~pts. I reviewed the paperwork, the orders and 

7 things. 

8 COMMISSIONER HOOD; Okay. 

9 MS. BELL: But you are absolutely right. 

10 Th~s was my error. I d~d not know that the Zon~ng 

11 Commission granted the authority to themselves. 

12 COMMISSIONER HOOD: R~ght. I don't know 

13 why they ~d that. 

14 CHAIRPERSON GRIFFIS: Aren't you gett~ng 

15 into a bigger issue here? I mean, isn't your d~rect 

16 question what ~s your legal ~nterpretation of whether 

17 we have the jurisd~ct~on to hear thJ..s appeal or should 

l8 this not be 

19 COMMISSIONER HOOD: I've been want1ng to 

20 ask that s~nce about 4:30. 

21 MS. BELL: Whether you have the legal --

22 CHAIRPERSON GRIFFIS: Do we have the 

23 jurisd~ct1on to hear this appeal, because ~t is based 

24 on a campus plan? Mr. Bello? 

25 
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1 jurisdict~on on appeals. The Zoning,comm~ss~on has 

2 not take up that responsib~l~ty, because, clearly, the 

3 dec~s~on of the Zon~ng Adm~nistrator ~n ~ssuing a C of 

4 0 is what ~s be~ng appealed here. 

5 CHAIRPERSON GRIFFIS: And is there another 

6 avenue before the Zon~ng Commission for this ~n terms 

7 of br~nging a motion for clar~ficat~on on a cond~tion 

8 of one of their special except~ons? 

9 MR. BELLO: Absolutely. I believe the 

10 amendment clearly states that ~n campus plan 

11 approvals, the Zon~ng Comrnssion is wearing the hat of 

12 the BZA. Actually, those hearings are conducted l,lnder 

13 the rules and practice and procedures of the BZA. 

14 CHAIRPERSON GRIFFIS: R~ght. I see what 

15 you are say~ng. Yes, indeed. 

16 MS. BELL: And can I interrupt. Maybe 

17 ~t' s someth~ng Corporation Counsel can address, but it 

18 would seem to me many of the Court of Appeals 

19 decis~ons that I have read does not suggest that the 

20 BZA would not have the authority-to rule with,regard 

21 to the campus plans. 

22 COMMISSIONER HOOD: Well, the question, ~s 

23 have the ones that you read·-- d~d the JUrisd~ction 

24 l~e up under the Zoning Commission,.which was done in 

25 the year of 2000. That was just done. You 'know, I 
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1 guess those previous cases. 

2 MS. BELL: No, I understand what you're 

3 say~ng. 

4 COMMISSIONER HOOD: Case law would have 

5 been prior to the Zoning Comm~ssion. I'm not a 

6 lawyer. 

7 MS. BELL: Yes, but there have been more 

8 recent cases with regard to challenge just to portions 

9 of the plans that have been taken up to the Court of 

10 Appeals. So I have not seen anyth~ng to suggest that 

11 the Board does not have JUrisd~ction, but it is 

12 someth~ng that I can look at, if there is a concern or 

13 ~f you want to know the government's pos~t~on. 

14 COMMISSIONER HOOD; I really would like 

15 I think ~t should be properly in front of the Zoning 

16 Cornm~ssion, s~nce the Chairman made the segue ~nto 

17 that. ·That's JUSt my opinion. 

18 CHAIRPERSON GRIFFIS: The appeal should 

19 be? 

20 MS. BELL: You th~nk the appeal should be. 

21 COMMISSIONER HOOD; Well, not the appeal. 

22 Probably a better way, the modif~cation, whether it's 

23 a minor mod~ficat~on or whatever, a clarificat~on or 

24 whatever you call it --.I th~nk that's better served 

25 in front of the Commission. 
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1 MS. BELL: But th~s isn't a .-- I 

2 understand what you are say~ng, but she d~dn't frame 

3 th~s as a clarification. She is framing this as an 

4 error. 

5 COMMISSIONER HOOD; I agree w~th you. 

6 CHAIRPERSON GRIFFIS: Mr. Hood brings up 

7 an excellent point, but that's not the strategy that 

8 was actually implemented by the appellant in this 

9 case. They dec~ded to br~ng an appeal. Be that as it 

10 may, that's what we're faced with. So let's move on. 

11 What else do we have from the government? 

12 BOARD MEMBER ETHERLY: Can I jump in, Mr. 

13 Chair? ' 

14 CHAIRPERSON GRIFFIS: Yes, of course. 

15 BOARD MEMBER ETHERLY: I want to come at 

16 ~t from kind of a l~ttle b~t of a different angle, not 

17 deal~ng with kind of ·the JUrisd~ct~onal p~ece but 

18 talking a little b~t about k~nd of the accessory 

19 nature of the use. 

20 There has been clearly some reference in 

21 DCCRA's subm~ssion as well as submiss~on of the other 

22 intervenor with regard to the ~ssue of accessory use 

23 and what's k~nd of incidental to. the operation,. ~f you 

24 w~ll, of a un~versity. 

25 In your think~ng -- and, I w~ll put th~s 
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1 same question, ~f the opportunity P~-=ents ~tself, to 

2 the other intervenor -- ~s there a l~mit to how you 

3 m~ght define what ~s accessory, ~.e., let's say for 

4 the sake of d~scuss~on that it could be demonstrated 

5 that more than 50 percent of the patrons of the food 

6 court venue were, ~n fact, not aff~l~ated with the 

7 university. Are you aware of any precedents or any 

8 regulatory p+act~ce of custom in your exper~ence, Mr. 

9 Bello, or from a legal standpoint that would 

10 necessarily d~ctate maybe a d~fferent outcome ~f 51 

11 percent of the patrons were, in fact, not aff~l~ated, 

12 if somehow you could even demonstrate that? But for 

13 the sake of discussion, let's say you could. 

14 If 51 percent of the patrons of the food 

15 court venue were, in fact, not affil1ated w~th the 

16 universJ.ty, would that change the nature of the 

17 accessory use? Would that make it not accessory or 

18 not ~ncidental any longer? 

19 MS. BELL: Well, that J.S actually an 

20 interest~ng question, because as I understand ~t, GW 

21 believes the' accessory use is to the dorm~tory, where 

22 I thJ.nk the government's position 1s the accessory use 

23 is to the university. 

24 BOARD MEMBER ETHERLY: To the overall 

25 operation of the universJ.ty. 
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1 MS. BELL: That's right, to the overall, 

2 and I understand, you know, there is the lot test or 

3 some -- You know, there ~s case law that suggests that 

4 the same lot test ~s necessary, but to our way of 

5 thinking the campus university ~s one lot, and so it 

6 would be everything w~thin the campus boundary. 

7 I think, w~th regard to ~ncidental publ~c 

8 users of accessory use, I think there is a l~ne about 

9 to be drawn when you are talk~ng about the quantity 

10 of people who use a service that is ~ncidental to the 

11 dom~nant use. 

12 So if the dominant use is a university and 

13 the accessory use ~s a restaurant where 80 perce~t of 

14 the people who use the restaurant are not affil~ated 

15 w~th the un~versity, don't attend the university and 

16 are sort of people who come from Maryland and Virgin~a 

17 just for the purposes of going to this restaurant, I 

18 th~nk that certainly suggests that the analysis is 

19 d~fferent. 

20 BOARD MEMBER ETHERLY: And is that 

21 someth~ng that the Zon~ng Adm~n~strator would cons~der 

22 or would endeavor to explore or analyze? And let's go 

23 to the reason why I'm ask~ng th~s. Playing a little 

24 b~ t of dev~l' s advocate and tak~ng the ANC argument to 

25 its logical conclus~on, the concern here is that 
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1 through the accessory or inc1denta~ use, are we 1n 

2 effect creating a subtle loophole that enables a 

3 univers1ty or other tax exempt entity to essent1ally 

4 become a commerc1al player, but with the benefit of 

5 the protect1on of the incidental or accessory use. 

6 So 1s there -- How would BZA even go about 

7 try1ng to determine that or is that even someth2ng 

8 that the Zon1ng Administrator looks at when confronted 

9 with th1s type of appl1cat1on? 

10 MR. BELLO: There actually 1s a previous 

11 Zon1ng Adm1n1strator determination that an accessory 

12 function would be lim1ted to no more than 20 percent 

13 of the aggregate pr1ncipal act1v1ty, however mode of 

14 measurement you decide to 1mpose. 

15 In the case of a un1vers1ty such as this 

16 that is embedded 1n an open landscape, the pract1cal 

17 d1ff1cult1es are qu1te obvious, but I do agree that 

18 there ought to be, and there is, a lim1 t to an 

19 1nc1dental and accessory function, as it is not being 

20 access1ble to the general publ1c at large. 

21 I think there 1s ev1dence on the records 

22 that at least 80 percent of the users of these 

23 premises are students, and to that extent, if you 

24 appl1ed that defin1.t1on or that standard, then 1t 

25 would still be clearly subord1nate to the overall 
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1 function of the university. 

2 BOARD MEMBER ETHERLY: Thank you. Thank 

3 you, Mr. Cha1r. 

4 CHAIRPERSON GRIFFIS: Thank you very much. 

5 Let me just make one comment. You made an assertion 

6 that the un1versity may not -- may look at this as 

7 just accessory to the dormitory, and the Zon1ng 

8 Administrator ind1cates that it 1s more in the total 

9 campus. Is that what you were say1ng? 

10 MS. BELL: Yes. I glean that form their 

11 papers. 

12 CHAIRPERSON GRIFFIS: Okay. I d1dn' t. So 

13 I th1nk they will probably highl1ght that, and the one 

14 assert1on that I would say is they talk about how the 

15 IRS has actually sa1d that this is incidental to the 

16 uni vers1 ty, to the academic use, and thereby why the1r 

17 stand1ng for the venues can be classified as the IRS 

18 does, because it takes it 1nto accessory to the ent1re 

19 academ1c and un1vers1ty use. But they w1ll probably 

20 say 1t better than I can in their words. 

21 Okay. Ms. M1ller? 

22 VICE CHAIRPERSON MILLER: Mr. Bello, I 

23 JUSt wanted to probe a little bit. I'm not sure what 

24 your role was exactly with respect to the C of 0, but 

2 5 you made a statement that, you know, it' s up to you to 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE, N W 
WASHINGTON, D C 20005-3701 www nealrgross.com 



325 

1 1nterpret and implement the Zoning ~omm1ss1on order; 

2 and the Zon1ng Commiss1on order spoke in terms of food 

3 venues. And you interpreted that to mean food courts 

4 or these type of food establishments that are 

5 operat1ng and that are at issue before us. 

6 I'm wondering on what basis did you 

7 conclude that this f1t food venues? 

8 MR. BELLO: I actually would consider this 

9 to be an eat1ng establishment, a locat1on where people 

10 gather for that. The closest definition for any k1nd 

11 of eating establ1shment is that of a restaurant or a 

12 fast food restaurant as provided for 1n the 

13 regulat1ons. 

14 VICE CHAIRPERSON MILLER: Where are the 

15 specif1c categories for a Certificate of Occupancy 

16 laid out? Are they laid out in some regulations? I 

17 mean, you don't J'USt th1nk of any word you want and 

18 put 1t in. You have to actually choose a specif1c 

19 des1gnat1on that comes the closest. Isn't that 

20 correct? 

21 MR. BELLO: Yes. That will be under the 

22 use prov1sions for each zon1ng district. 

23 Your questl.on was how do you determine a 

24 use category? 

25 VICE CHAIRPERSON MILLER: Well, where do 
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1 you find ~t? Where d~d you find l~ke restaurant? Is 

2 ~t somewhere in some regulat~on? 

3 MR. BELLO: Sect~on 199.1, actually 

4 prov~des a def~n~t~on for restaurant. 

5 CHAIRPERSON GRIFFIS: The definitions for 

6 all the uses. I understand that. I th~nk the 

7 quest~on: Globally, when you put something onto a C 

8 of 0 -- My gosh, we've been through a few remands and 

9 appeals on th~s -- you have to pick a des~gnated use 

10 in the zoning regulations. Is that correct? 

11 MR. BELLO: Yes. You have --

12 CHAIRPERSON GRIFFIS: Or ~f a regulation 

13 allows you to f~nd a s~m~lar type of use, of which --

14 let's not get into that realm, unless that was needed, 

15 and it doesn't seem like you invoked that or needed 

16 that in this campue plan. 

17 MR. BELLO: That's correct. 

18 CHAIRPERSON GRIFFIS: So generally 

19 speak~ng, a C of 0, you f~nd a des~gnated defined use, 

20 zon~ng use, and that's what goes on the C of 0. 

21 MR. BELLO: As a f~rst step. That's 

22 correct. 

23 CHAIRPERSON GRIFFIS: Okay. So when you 

24 d~d that, you went to 199, and you went to 

25 restaurants. Is that correct? 
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1 MR. BELLO: That's corr~ct. 

2 CHAIRPERSON GRIFFIS: And as we look at 

3 the restaurants in 199, what were your other choices? 

4 Maybe that would help the Board. You ~ndicated one 

5 previously, deli, food court. 

6 MR. BELLO: Exactly. 

7 CHAIRPERSON GRIFFIS: Okay. Fast food 

8 even will be a d~fferent type restaurant than 

9 restaurant. 

10 MR. BELLO: Correct. 

11 VICE CHAIRPERSON MILLER: For instance, 

12 Ms. Miller had suggested academic use or someth~ng, 

13 and that's not in th~s l~st. 

14 MR. BELLO: It's not. 

15 CHAIRPERSON GRIFFIS: So is, as indicated 

16 in the resolut~on from the , ANC, student serv~ng 

17 dorm~tory food serv~ce a def~ned zoning use? 

18 MR. BELLO: Well, where the zoning 

19 regulations def~ne a spec~fic user -- and part of the 

20 Zoning Adm~n~strator's job ~s to assist an appl~cant 

21 to f~rst and foremost f~t into a specific use as 

22 described -- the Zon~ng Adm~nistrator would actually 

23 not be allowed to look outside of the use fits the 

24 description of the use that's be~ng presented before 

25 him. 
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1 CHAIRPERSON GRIFFIS: Okay. So if I 

2 understand what you're say~ng ~s, say th~s food venue 

3 came to you, and they said, look, what we real~y are 

4 ~s a student serving dorm~tory food service, and you 

5 said, wow, that's great, but I got to f~nd something 

6 to put on the C of 0; let me look ~f that f~ts under 

7 restaurant. Does ~t fit under the restaurant 

8 def~nit~on as ~t' s written, wh~ch is "a place of 

9 bus~ness for food, drinks or refreshments are prepared 

10 and sold to customers, pr~marily for consumpt~on on 

11 prem~ses; th~s term shall ~nclude, but not be lim~ted 

12 to, establ~shments known.as cafe, counter, cafeter~a 

13 or other small business, but shall not include fast 

14 food restaurant 11 ? Does what happens here f~t with~n 

15 that def~nit~on? 

16 MR. BELLO: Absolutely. 

17 CHAIRPERSON GRIFFIS: Why ~s it not· a fast 

18 food? Well, that's Ms. Miller's next quest~on. She's 

19 coach1ng me as we go. 

20 MR. BELLO~ Well, the answer to that 

21 quest~on is that it could be, and even ~f one had been 

22 1ssued for a fast food restaurant, that decision would 

23 still not have been in error. 

24 

25 
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1 up, we talked a little bit about -~1e ~ssue of the 

2 public space p~ece, and I don't want to really·touch 

3 the issue, the perm~t part of it. But let me ask a 

4 quest~on just from the standpoint of: Does the nature 

5 that there ~s a public space associated with the food 

6 venue in DCRA's mind or in the Zon~ng Admin~strator's 

7 m~nd, change the nature of the accessory use? Would 

8 it matter or should it matter ~f the use were entJ.rely 

9 enclosed within the dorm~tory space? Would that 

10 change the analys~s or change the outcome of your 

11 analysis? 

12 MS. BELL: Well, I think it ~s ~mportant 

13 to note that the outs~de space was designated on the 

14 floor plans as they were approved, when the dormitory 

15 was approved ~n~t~ally through the Zoning Commiss~on. 

16 So I th~nk it's fa~r to say, to the extent that they 

17 considered food venues, they obviously understood, or 

18 at least they were told, what the ~ntention was, at 

19 least for the ground level restaurant to include an 

20 outside area. 

21 BOARD MEMBER ETHERLY: Okay. And from the 

22 standpo~nt of the Zon~ng Administrator, the fact that 

23 there ~s an outside port~on which is affiliated to the 

24 use wouldn't change the outcome of your determ~nation? 

25 
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1 BOARD MEMBER ETHERLY: Thank you. Thank 

2 you, Mr. Cha1r. 

3 CHAIRPERSON GRIFFIS: Thank you. Anyth1ng 

4 else for us? 

5 MS . BELL : No . 

6 CHAIRPERSON GRIFFIS: Any other questions? 

7 Ms. M1ller? 

8 VICE CHAIRPERSON MILLER: In all your vast 

9 experience I mean, are you fam1liar w1th any 

10 situations w1th univers1t1es or other public bu1ldings 

11 or entit1es where the public has been restr1cted from 

12 enj eying or mak1ng use of any restaurant or other 

13 sim1lar kind of public space that 1s a part of that 

14 bu1lding? 

15 MR. BELLO: I am, qu1te frankly, not aware 

16 of one. 

17 CHAIRPERSON GRIFFIS: Can I,rephrase the 

18 question? From the zoning perspect1ve, is there a, use 

19 defin1t1on which you would grant a C of 0 wh1ch would 

20 preclude public use for food service? Is there a 

21 des1gnation that we are m1ss1ng here? 

22 MR. BELLO: The answer is no. 

23 CHAIRPERSON GRIFFIS: So for instance, in 

24 the record there 1s a letter from a hospital that has 

25 accessory serv1ces, the card shop, the food and all 
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1 sorts of other th1ngs 1n 1 t. If .... hey came for a 

2 Cert1f1cate of Occupancy for those types, a statl.onery 

3 store, any other accessory, is there any -- 1n any of 

4 these k1nd of uses, restaurants or whatever 1t is, 

5 bookstores, is there any designation that would show 

6 on the C of 0 that 1t was for pr1vate use only, not 

7 public use or for those users of the primary use? 

8 Does that make sense? 

9 MR. BELLOW: Yes, it does. Ordinarily, 

10 under normal circumstances an 1ncidental and accessory 

11 use does not have to be 1dentified on the Certificate 

12 of Occupancy. That 1s not true necessarily for a 

13 campus in wh1ch you have several bu1ldings on 

14 different lots, as a matter of pract1cal1ty. 

15 Given the d1rect1on that this type of 

16 activity has gone where vendors are, in, fact, 

17 contracted to run these facilities, the business 

18 license structure -- DCRA 1s structured 1n such a way 

19 that, w1thout a Certificate of Occup~ncy for such 

20 1ncidental· users, as we have here, they would have 

21 d1ff1culty obta1ning a business l1cense to operate, 

22 because it goes to the name of the operator. 

23 CHAIRPERSON GRIFFIS: I see. You know 1 

24 another analogy that pops into my m1nd is llike an 

25 airport, and the concess1ons at an airport. I mean, 
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1 is 1t, 1n your m1nd, analogous to th1s? It may be a 

2 totally different scale. 

3 MR. BELLO: Well, really, the quest1on 

4 goes to who the 1ncidental user 1s. 

5 CHAIRPERSON GRIFFIS: R1ght. 

6 MR. BELLO: If you access an airport, do 

7 you automat1cally become an incidental user? I think 

8 so. I think, if you access the campus boundaries, 

9 that you somewhat become an inc1dental user, be ~t of 

10 the library, the university hospital or any other 

11 facil1ty on the campus. 

12 CHAIRPERSON GRIFFIS: That's an 

13 1nterest1ng point. Yes? 

14 BOARD MEMBER ETHERLY: Just very br1efly. 

15 W1th regard to the question that you asked about what 

16 would you conceivably call 1t, perhaps an analogy came 

17 to mind. Is there a different -- I don't th1nk it's 

18 an appl1cable case, but I'll JUSt ask 1t, because I 

19 th1nk there is a subset of restaurants or fac1l1t1es 

20 out there that are pr1vate 1n nature. 

21 Think, for·example, of pr1vate membersh1p 

22 clubs, University Club, Cosmo's Club, wh~ch clearly 

23 w~ll have restaurant type operat~ons that are 

24 ava1lable only to the1r members. Perhaps a C of 0 

25 w1ll have something entirely d~fferent and doesn't go 
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1 to the level of detail as to spec1.fy c:L restaurant, but 

2 how would you character1.ze that type of operation? 

3 Once aga1.n, I don't th1.nk it is very 

4 appl1.cable. So 1.t's probably a very easy question to 

5 answer. Would we call 1.t a club or something? How 

6 would you characterize it? 

7 MR. BELLO: Actually, the zoning 

8 regulations does prov1.de a definl.tion for private club 

9 use, and also determ1.nes the structure under which you 

10 can operate a private club. 

11 BOARD MEMBER ETHERLY: Okay. So 1.t's an 

12 ent1.rely different category. 

13 MR. BELLO: That's correct. 

14 BOARD MEMBER ETHERLY: Excellent. Thank 

15 you. Thank you, Mr. Chair. 

16 CHAIRPERSON GRIFFIS: Indeed. Excellent 

17 quest1.on. Okay. If there 1s noth1ng further from the 

18 Board, let's go to the cross-exam1.nation of Mr. Bello. 

19 Ms. M1.ller? You don't need to ra1.se your hand. 

20 You're up. 

21 CROSS-EXAMINATION 

22 BY MS. D. MILLER: Ms. Bell, are you 

23 fam1.liar with the University Club's request for public 

24 space to serve food outs1.de? The Un1.versity Club, 

25 which is next to Thurston Hall -- are you faml.liar 
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1 with that? 

2 CHAIRPERSON GRIFFIS: But you want to ask 

3 Mr. Bello. 

4 MS. D. , MILLER: I'm lead~ng up to the 

5 point, the fact that they had to request public space 

6 use and it was den~ed. 

7 CHAIRPERSON GRIFFIS: Okay. I'm just 

8 ask~ng you to cross-exam~ne the w~tness, not the 

9 attorney. 

10 MS. D. MILLER: I'm cross-examining her. 

11 MS. BELL: No, no, no. You are cross-

12 exam~n~ng the witness, which is 

13 MS. D. MILLER: Oh, I can't cross-examine 

14 you? 

15 MS. BELL: No, sorry. 

16 MS. MILLER; What a shame . Well, you 

17 suggested that they changed -- they filed pla~s to 

18 change the floor plan for ins~de the Coggins. Are you 

19 fam~l~ar w~ th the fact that the ANC is supposed to get 

20 cop~es of every permit that is requested when it is 

21 requested, not after it ~s ~ssued? The law requ~res 

22 ~t. 

23 MS. BELL: Well, wait. I am going to 

24 object to that, because I'm a little confused.. So I 

25 think that-he is not going to be able to answer. 
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~ What notif~cat~on are 1 ~u referring to? 

2 Are you referr~ng to great weight or --

3 MS. D. MILLER: No. The law requ~res that 

4 anytime anybody files an appl~cat~on that affects an 

5 ANC or a single member district that the Consumer and 

6 Regulatory Affa~rs ~s supposed to not~fy the ANC and 

7 that ANC Commiss~oner. It's required by law. 

8 Now he said that they filed plans to 

9 change the plans -- Cogg~ns. 

~0 CHAIRPERSON GRIFFIS: So the d~rect 

1~ question, Ms. Miller, is are you aware of the fact 

12 that not~ficat~on of request for -- or applicat~ons 

13 for permit are to notification of appl~cation of 

14 permits are to be g~ven to the ANC? 

15 MS. D. MILLER: Right. 

l6 MR. BELLO: Absolutely, and that 

17 not1f~cat~on would have occurred at the time of the 

18 ~ssuance of the bu1ld1ng perrn1t, not only for the 

19 construct1on of the bu1ld1ng proper, as a routine also 

20 for the tenant layout permit, and would not be 

21 necessary for the issuance of a Cert1f1cate of 

22 Occupancy, because the Cert~ficate of Occupancy is 

23 pred1cated on the build1ng permit that had already 

24 been noted. 

25 
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1 MS D. MILLER: No, we are not talking 

2 about the bu~ld~ng occupancy. We are talk~ng about 

3 the changes that Cogg~ns requested, f~led a perm~t for 

4 changes wh~ch we never rece~ ve, nor d~d we ever 

5 receive a copy of -- We first saw that 

6 CHAIRPERSON GRIFFIS: We are not getting 

7 anywhere if we both talk. 

8 MS. D. MILLER: I know. I just want to 

9 tell you, we first saw the perm~t before the Public 

10 Space Comm~ttee, is the f~rst t~me the ANC ever saw 

11 the perm~t. 

12 MS. BELL: I guess this is why I 

13 ~nterrupted. You are talk~ng about two separate 

14 things. The Public Space permit is d~fferent than the 

15 bu~ld~ng perm~ts or the ~nternal --

16 MS. D. MILLER: No. I'm talk~ng about the 

17 occupancy permit. The first time we saw the occupancy 

18 perm~t was before -- in the hear~ng. 

19 CHAIRPERSON GRIFFIS: I don't understand 

20 the term occupancy permit. 

21 MS. D. MILLER: They were g~ven an 

22 occupancy perm~t for this comrnerc~al restaurant. 

23 CHAIRPERSON GRIFFIS: Mr. Bello? 

24 MR. BELLO: What I was saying earlier a 

25 little b~t is that a separate not~ce for the issuance 
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1 of a Certif~cate of Occupancy wou._ .... not have been 

2 necessary, because their notice already occurred at 

3 the t~me of the issuance of the bu~lding perm~t. 

4 MS. D. MILLER: We never got that either. 

5 CHAIRPERSON GRIFFIS: What? 

6 MS. D. MILLER: If we were supposed to get 

7 that, we did not get that either. 

8 CHAIRPERSON GRIFFIS: The base building 

9 permit? You never rece~ved not~f~cat~on of it? 

10 MS. D. MILLER: No. But don't feel bad. 

11 We d~dn't get any for half of the th~ngs down there. 

12 They just don' t -- They don' t bother. We have gone to 

13 Mr. Clark two or three t~mes to try to get perm~ts., 

14 and it's not work~ng that way. 

15 CHAIRPERSON GRIFFIS: All right. How 

16 often do you get not~f~cat~on to DCRA of ~ssuance of 

17 perm~ts or appl~cat~on for permits? 

18 MS. D. MILLER: Very rarely. 

19 CHAIRPERSON GRIFFIS: G~ve me a number. 

20 I mean, what does that mean to me, very rarely? 

21 MS. D. MILLER: From one to ten, two. 

22 CHAIRPERSON GRIFFIS: Two a day? 

23 MS. D. MILLER: D~d we get a perm~t 

24 CHAIRPERSON GRIFFIS: Two a minute? Two 

25 a week? Two a year? What are you talk~ng about. 
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1 MS. D. MILLER: I'm ta~king about in the 

2 last 10 or 12 years, and the only reason I got most of 

3 the ones for the hospital was because the Director 

4 picked them up and brought them to me, because they 

5 never gave us a s~ngle copy on the hospital when they 

6 were bu~lding ~t. 

7 CHAIRPERSON GRIFFIS: What's your 

8 understanding of DCRA's ~ssuance of notificat~ons of 

9 appl~cat~ons for permit? 

10 MR. BELLO: Tw~ce monthly. 

11 CHAIRPERSON GRIFFIS: Twice monthly. 

12 MS. D. MILLER: Now perm~ts for-- The law 

13 requires that they g~ve us these when they are 

14 requested, not when they are issued -- when they are 

15 requested. If you go back and read the regulations, 

16 and we met with Mr. Clark and expla1ned that to him. 

17 There were seven ANC Comm~ssioners --

18 CHAIRPERSON GRIFFIS: Okay. I hear your 

19 words, and I have heard them numerous t~mes. I also 

20 read them. But I need some factual evidence that 

21 shows me that e~ther they ~ssued them or not~fication 

22 wasn't sent to you, you d1dn't get the not~fication. 

23 MS. D. MILLER: I've never gotten it. 

24 CHAIRPERSON GRIFFIS: I now have two 

25 d1fferent statements on the same issue. 
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1 MS. D. MILLER: :r nev.__ got them. In 

2 fact, when we met w~th Mr. Clark and he sa~d to the 

3 then inter~m Zon~ng Adm~n~strator to give us cop~es 

4 and to give them accord~ng to the ANCs, he said, I 

5 can't do that. And this was seven ANC Comrniss~oners 

6 that met w~th him, and I've got the letter that Mr. 

7 Bard~ne wrote request~ng it. 

8 CHAIRPERSON GRIFFIS: Okay. Next cross 

9 quest~on. 

10 MS. BELL: Actually, th~s seems like it's 

11 go~ng to last a little longer than I had expected. 

12 Could we have a break for a moment or could I leave 

13 for a moment on a personal matter? I have ch~ld care 

14 concerns. 

15 CHAIRPERSON GRIFFIS: Me, too. Mine is 

16 being del~vered ~n about five ;minutes. Yes, let's 

17 take -- Now?-

18 MS. BELL: IF we could. I don't know ~f 

19 your ch~ld ~s being delivered to you here? 

20 CHAIRPERSON GRIFFIS: Let's do ~t. Let's 

21 take f~ve minutes. We w~ll resume at s~x o'clock. 

22 MS. BELL:- Do you have any estimate as to 

23 how long you th~nk the hear~ng w~ll last? 

24 CHAIRPERSON GRIFFIS: We have cross now. 

25 We have the presentat~ons of George Wash~ngton and the 
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1 other appellant. I would 1magine at 20 minutes our 

2 questions are gett1ng slimmer and slimmer. No more 

3 than an hour more. 

4 MS. BELL: Okay. Great. Thanks. 

5 CHAIRPERSON GRIFFIS: Okay. We w1ll take 

6 f1ve minutes. 

7 (Whereupon, the forego1ng matter went off 

8 the record at 5:58p.m. and went back on the record at 

9 6:09p.m.) 

10 CHAIRPERSON GRIFFIS: Good. Then let's 

11 resume. Okay, Ms. Miller, 1t was to you, cross-

12 examination questions. 

13 MS. D. MILLER: I have another quest1on. 

14 Mr. Toye, I'm sure that you read the order that --

15 what 1s number -- what is 1t, 558? You know the one 

16 I am referring to, the order for it. Did you see 

17 anywhere 1n there that they requested a special 

18 exception to have a commercial restaurant or to have 

19 an outdoor feed~ng area ~n the order? 

20 MR. BELLO: Well, the simple answer to 

21 your question is, no, there isn't a separate special 

22 exception for a venue. 

23 MS. D. MILLER: O~ay. Now the question 

24 came up about Coggins be~ng a fast food. It is a fast 

25 food restaurant. :They make spec1al sandwiches that 
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1 you can carry r1.ght out. So 1.t is _ .. ! essence a fast 

2 food shop. Correct? 

3 MR. BELLO: I can't say that. Again since 

4 this dec1.s1.on predated my assumption of the office, I 

5 can't say for sure 1.f an assessment was made as to 

6 whether the fast food restaurant category would be 

7 more appropr1.ate than the restaurant. But as I sa1.d 

8 earlier, either of those categories would have been 

9 okay. 

10 MS. D. MILLER: Were you familiar at all 

11 with the hear1.ngs that went on concern1.ng the Health 

12 and Wellness Center wh1.ch 1.s right across the street 

13 from th1.s about the public using it? 

14 MR. BELLO: I am vaguely familiar with 

15 that, yes. 

16 MS. D. MILLER: And do you remember how 

17 str1.ngent they tried to make that, that 1.t would be 

18 for univers1.ty use only? 

19 MR. BELLO: I do bel1.eve that the -- I 

20 th1.nk it was the Board -- The Board d1.d set specific 

21 cond1.t1.ons. 

22 MS. D. MILLER: Because the subJect came 

23 up then, as I recall, and I think you w1.ll recall, 

24 that they wanted to open 1.t to the puplic, and the 

25 Zoning Comm1.ssion said absolutely not. 
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1 Now I th~nk -- Would you think that, had 

2 th~s subJect come up before the Zon~ng Comm~ssion 

3 about that this would be for public use as well as 

4 university use -- do you think they would have made a 

5 different dec~sion? 

6 MS. BELL: I am go~ng to obJect to that 

7 quest~on. It requ~res that he speculate, because that 

8 is not what happened. So you really can't give an 

9 answer. 

10 CHAIRPERSON GRIFFIS: I agree. It calls 

11 on speculation to answer the question. Is there 

12 another direct quest~on or a rephrase of the question? 

13 MS. D. MILLER: All right. I have others, 

14 but I guess it's a little late. I have quite a few 

15 quest~ons, and I think probably they would not be 

16 appropriate th~s time, because the subjects that we 

17 are try~ng to cover really never came up before the 

18 Zoning Comrn~ssion, and because they d~dn't come up, no 

19 conditions were put on ~t that should have been. 

20 I th~nk the conditions, in my op~nion 

21 and I th~nk, if it gets back to the Zon~ng Commission, 

22 you w~ll find out they will put them on. 

23 CHAIRPERSON GRIFFIS: Okay. Well, I 

24 appreciate you~ judgment. All.right. If there's no 

25 other further cross-examinat~on from Ms. Miller, is 
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1 there any cross from the UnJ. versJ. .... .1, any from the 

2 other J.ntervenor? None? We thank you very much, Ms. 

3 Bell. 

4 Let's move then to-- Let's hear from the 

5 University. Why don't you make yourself comfortable 

6 and have a seat. 

7 MR. MOORE: Mr. Chair, J.f J.t's all the 

8 same to you, I would stand. 

9 CHAIRPERSON GRIFFIS: If you are more 

10 comfortable standJ.ng, J.ndeed. 

11 MR. MOORE: I learned my trade standing up 

12 rather than sitting down. 

13 CHAIRPERSON GRIFFIS: So am I, but I like 

14 a comfortable chaJ.r. Okay. 

15 MR. MOORE: So if you don't mind, I'd lJ.ke 

16 to stand. Good afternoon, Mr. Chairman, members of 

17 the Board. I am Jerry~oore, law firm of Venable LLP, 

18 appearing thJ.s evening on behalf of George WashJ.ngton 

19 University. With me is the George Washington 

20 UnJ.versity Senior Counsel, Charles Barber. 

21 We have submJ.tted our case J.n writJ.ng for 

22 the record, and I think that we have touched on most 

23 of the points that the Board has issued today, and for 

24 that reason I'll be very brJ.ef J.n my presentation. 

25 
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1 presence of a retial related facil1.ty in a resident1.al 

2 d1.str1.ct is ne1. ther break1.ng news nor an isolated 

3 case. The Zon1.ng Administrator approved the C of 0 

4 simply because the Zon1.ng Cornm1.ssion approved the C of 

5 0. Could the Zon1.ng Comm1.ssion have lim1.ted the use 

6 of that restaurant? Absolutely. Absolutely. 

7 It could have done that by special 

8 except1.on. D1.d it? No, it d1.dn't. Was it presented 

9 to the Zoning Commiss1.on? Yes, 1.t was. Yes, 1.t was, 

10 and not only was it presented to the Zon1.ng 

11 Commiss1.on, 1.t was presented to the ANC and presented 

12 to the Foggy Bottom Assoc1.at1.on. 

13 As evidence of that, I would suggest -- I 

14 would proffer to you the resolut1.on of ANC-2A which 

15 was passed in conjunction w1.th the Square 43 case: 

16 "Therefore, be it further resolved that ANC-2A does 

17 not oppose the construction of a dorm1.tory, res1.dence 

18 hall, and anc1.llary serv1.ces proJect on Square 43. 11 

19 The Foggy Bottom Assoc1.at1.on by letter 

20 dated November 30, 2001, wh1.ch was entered 1.nto the 

21 record 1.n the BZA case approving the dormitory: "Dear 

22 Madam Cha1.r and members of the Comml.ssl.on ~ Foggy 

23 Bottom Associat1.on is in general agreement with the 

24 posit1.on of Advisory Neighborhood Comm1.ssion 2A, and 

25 does not 
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1 dorm~tory/res~dence hall and an~-llary serv~ces 

2 proJect on Square 43." 

3 They knew about it . They acted on it. 

4 They were a party -- Both were parties ~n the case. 

5 They did not appeal the case. They d~d not ask for 

6 reconsiderat~on. They come to the Board of Zon~ng 

7 AdJustment ass~gn~ng error to the Zoning Administrator 

8 way too late. They were wrong ~n their ~nterpretation 

9 that th~s was not approved by the Zoning Comm~ss~on 

10 because, in fact, it actually was. 

11 The food venue is located w~ thin the 

12 Un~vers1ty's approved campus area and provides 

13 services that are d~rectly related to the Uni vers~ty' s 

14 miss~on, as set forth in its approved campus plan. As 

15 such, the Cogg~ns food venue ~s an accessory use that 

16 ~s customary and ~nc~dental to the pr~nc~pal use. 

17 To emphasize the po1nt, we have done a 

18 survey of un~versit~es ~n the Distr~ct of Columb~a and 

19 nationw~de. A part of that survey ~s in your f~les as 

20 an exhibit. 

21 W~th Howard tfn~versity, we have po1nted to 

22 you the BZA cases where the BZA had approved a 

23 Pan1ni's restaurant, a Sky Rancher restaurant, and a 

24 Chik-F~l-A restaurant at Howard Un~versity. 

25 
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1 photographs for you here -- we have c~ted the case 

2 where the Zon~ng Comrn~ssion approv:ed a number of 

3 anc~llary reta~l related -- accessory retail related 

4 uses at American. American has a Hagen-Das ~ce cream 

5 shop. It has a Chevy Chase Bank. It has a Subway 

6 sandw~ch shop. It has a McDonald's restaurant. It 

7 has a book store. It has a UPS store. It has a hair 

8 products store, all open to the public, all with 

9 s~gnage to the outside. There ~s no restr~ction to 

10 any of these -- to any of these retail related uses on 

11 the campus of any university in the city. 

12 You have in the record a letter from the 

13 D.C. Hospital Assoc1ation which makes ~t clear that 

14 every s~ngle hospital in th~s c~ty except Howard 

15 Un~vers~ty Hosp~tal is located ~n a resident~al zone, 

16 and every s~ngle hosp~tal 1n this c~ty has a reta~l 

17 related ancillary use. 

18 Bob Nelson ~n h~s letter to you said that 

19 nobody comes to a hosp~tal as a dest~nat~on business 

20 to go to a restaurant or a g~ft shop. They are there 

21 to do the bus~ness of the hosp~tal. Same th~ng with 

22 the Un~vers~ty. Same thing with the Un1vers~ty. 

23 We have done a survey, and Mr. Kline is 

24 here to talk for his ·client, where 86 percent -- 86 

25 percent of the users-of this Coggins restaurant are 
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1 students at the University, and t.11at doesn't even 

2 ~nclude the faculty and the staff of the university. 

3 Nobody comes to these restaurants or comes 

4 to campus for the exclusive purpose of us~ng these 

5 ret~al related fac~l~t~es. They are there for the 

6 benefit of the students of the Un~versity ~n full 

7 furtherance of its m~ss~on. 

8 I have read to you the ANC resolution. I 

9 have read to you the letter from the D.C. Hospital 

10 Assoc~at~on. You have in the record the Zoning 

11 Commass~on's order and the bas~s on wh~ch that Zoning 

12 Cornmiss~on's order was based, that these food venues 

13 were approved by the Commission, and they knew about 

14 them. The ANC knew about them. The Foggy Bottom 

15 Associat~on knew about them. They chose not to 

16 comment on them. They were approved. 

17 So ~n the end, the Coggins food venue was 

18 approved by the Zon~ng Comm~ss~on. It ~s recognized 

19 as a use that ~s customary and incidental to the 

20 principal Un~vers~ty use by zoning precedents and by 

21 the Internal.Revenue Service: 

22 It is factually dependent upon the 

23 patronage of the 700 students in the dorm~tory in 

24 which ~t is located. It is located en~irely within 

25 the approved campus area, and it is cons~stent with 
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l retail related uses that have been repeatedly --

2 repeatedly approved and are now in existence in the 

3 D1strict of columb1a and in other JUr1sdictions. 

4 Thus, the ANC appeal 1s clearly without 

5 mer1 t and, for that reason, should be promptly denied. 

6 There was no error here. 

7 In our appl1cat1on we also made it clear, 

8 the wr1tten presentation to the Zoning Commission, 

9 that the reta1l related uses at the Square 43 

10 dormitory will be operated in a s1milar fash1on as 

11 those at the Marvin Center that 1s, open to the 

12 public. That 1s in the record. That 1s black and 

13 wh1te. It's there, and 1t 1s on that bas1s that the 

14 Zoning Administrator 1ssued the C of 0 allowing th1s 

15 Coggins food venue service to be at th1s locat1on in 

16 this dormitory, on this campus in furtherance of the 

17 m1ss1on of the Un1vers1ty. Thank you. 

18 CHAIRPERSON GRIFFIS: Good. Thank you 

19 very much. A couple of qu1ck quest1ons. 

20 F1rst of all, the resolution of the ANC 

21 and also the Foggy Bottom Association -- you cited a 

22 letter from them. Are they in the record? 

23 MR. MOORE: They are in the record of the 

24 BZA case -- of the Zon1ng Comm1ss1on case -- I'm sorry 

25 -- for the approval of the Square 43 --
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1 CHAIRPERSON GRIFFIS. Buc they are not, ~n 

2 fact, in the f~le. 

3 MR. MOORE: -- but I can offer them to the 

4 record in this case. 

5 CHAIRPERSON GRIFFIS: Yes, why don't we do 

6 that, if you wouldn't mind. 

7 MR. MOORE: I have one for Ms. Miller as 

8 well. 

9 CHAIRPERSON GRIFFIS: Also, going to your 

10 survey there was --

11 MR. MOORE: In addit~on -- I'm sorry, Mr. 

12 Chairman -- we have letters of support that didn't 

13 reach the f~le from some residents of the area. I 

14 would l~ke to cite one from Ms. Ol~ve Hopkins who 

15 lives ~n the same res~dential complex as Mrs. Miller. 

16 I w~ll just read briefly: 

17 "I have been a res~dent of Foggy Bottom 

~8 for over 20 years, and I am amazed that an ANC 

19 Commissioner would tell me that I cannot use a 

20 convenience store ~n my ne~ghborhood. I th~nk these 

21 stores should be open to everyone. Very few people 

22 from outside Foggy Bottom w~ll use these stores, 

23 because (a) there is very l~ttle parking; (b) only 

24 people who live ~n Foggy Bottom know about the stores; 

25 and (c) people from other areas can buy the same 
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1 th~ngs where they l~ve. They are l..Lut com~ng." 

2 We have a letter from the Consort~um of 

3 Uni vers~ ties as well ~n support of the decis~on of the 

4 Zoning Adm~nistrator. I w~ll g~ ve those to Ms. Bailey 

5 -- if she were here. 

6 CHAIRPERSON GRIFFIS: She w~ll be right 

7 back. She is mak~ng cop~es of your last filing. 

8 MR. MOORE: Mr. Barber and I are ava~lable 

9 for any questions that you might have. I w~ll also 

10 have copies of these photographs from American 

11 Un~vers~ty which show a McDonald's, Subway, and UPS 

12 store, all s~gns on the outs~de, all open to the 

13 public. 

14 CHAIRPERSON GRIFFIS: Are you aware of 

15 Exh~b~ t Number 21 and Number 23, wh~ch are both 

16 letters? 

17 MR. MOORE: I'm sorry. 

18 CHAIRPERSON GRIFFIS: Let me start with 

19 Exh~b~t Number 23, a letter from Kev~n Mull~n. Let me 

20 get to the heart of th~s matter. 

21 MR. MOORE: Yes. Those are the letters I 

22 just gave to --

23 CHAIRPERSON GRIFFIS: Okay. So you are 

24 adopting these into your presentation of the case? 

25 
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1 CHAIRPERSON GRIFFIS: .....nd also Exh~b~t 

2 Number 21, Eileen Hennessey? 

3 MR. MOORE: Yes. Yes, those are letters 

4 that come from the residents of the Foggy Bottom 

5 ne~ghborhood saying that they do not agree w~th the 

6 ANC pos~tion on this. 

7 CHAIRPERSON GRIFFIS: Okay. It would be 

8 appropriate to keep them in the record, as we don't 

9 have any other way to have letters of support. 

10 Substantively, let's get to this 86 percent. That was 

11 what you just stated and also in your written 

12 submission. You said that 86 percent of those that 

13 use the facilities are students. Correct? 

14 MR. MOORE: Yes. 

15 CHAIRPERSON GRIFFIS: But you then made a 

16 statement of that's not ~nclud~ng the staff. 

17 MR. MOORE: That's correct. 

18 CHAIRPERSON GRIFFIS: So then to be very 

19 clear, ~n add~t~on to the 86 percent you have people 

20 that are obv~ously d~rectly associat~d w~th the 

21 University that are us~ng th~s. 

22 MR. MOORE: Correct. That's correct. 

23 CHAIRPERSON GRIFFIS: So did you get an 

24 assessment of how much that ~s? 

25 
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1 of those. What we were able to do ~s we were able to 

2 track the students by what's called a GWorld Card. 

3 CHAIRPERSON GRIFFIS: I see. 

4 MR. MOORE : They come 1.n. They sw1.pe 1. t . 

5 Ah, that's a student. 

6 CHAIRPERSON GRIFFIS: I see. 

7 MR. MOORE: Count another one. 

8 MR. BARBER: But the point l.S, I think, 

9 Mr. Gr1.ffis, that the number -- the percentage of 

10 Un1.vers1.ty users 1.s in excess of 86 percent. How much 

11 1.n excess we can't judge, but it 1.s 1.n excess. I am 

12 one of those people. I am a staffperson. I go to 

13 Cogg1.ns and pick up a sandw1.ch. I won't be counted in 

14 that 86 percent. 

15 CHAIRPERSON GRIFFIS: Indeed. That's a 

16 good clarification, and another clarification 1.s your 

17 name and address for the-record. 

18 MR. BARBER: I'm sorry. You got me. 

19 Charles Barber, Sen1.or Counsel, George wash1.ngton 

20 Un1.vers1.ty, 2100 Pennsylvan~a Avenue. 

21 CHAIRPERSON GRIFFIS: Excellent. Thank 

22 you, Mr. Barber. So my assumption then -- Well, I 

23 don't know. But clearly, it's above 86 percent use of 

24 those that are directly assoc1.ated with. the 

25 Un1.vers1.ty. 
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1 MR. BARBER: Yes. 

2 CHAIRPERSON GRIFFIS: Okay. I th1.nk 

3 that's all I have. Question? 

4 BOARD MEMBER ETHERLY: Yes. I just wanted 

5 to jump in, because I wanted to follow up on that very 

6 qu1.ckly. 

7 Your offer of that stat1.st1.c -- would that 

8 suggest that 1.f the statistic were lower, would that 

9 perhaps change the outcome of the analysis? Let's 

10 say the statist1.c, instead of 86 percent, were 49 

11 percent and you had a slight major1.ty of the patrons 

12 of Cogg1.ns com1ng from off campus. Would that change 

13 the outcome of the analysl.$? 

14 MR. MOORE: It would not change the 

15 analys1.s in th1.s case, because th1.s case l.S dependent 

16 upon assignment of error to the Zoning Adrnl.n1.strator 

17 1.n issu1.ng the Cert~ficate of Occupancy. 

18 As long as the issue was brought before 

19 the Zon1.ng Cornrnl.SSl.On, which it was, and it was 

20 addressed by the Zoning Comrn1.ssion, wh1.ch l.t was, and 

21 approved by the Zon1.ng Comrn1.ssion, it wouldn't matter 

22 if there was just one student going in there. That's 

23 all that 1.t' matters. The Zoning Comrniss1.on has 

24 approved the use, period. 

25 
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1 CHAIRPERSON GRIFFIS: b~t to be clear on 

2 th~s case, you sa~d that on the record at the Zon~ng 

3 Comm~ss~on -- Oh, now I forget -- what center was it? 

4 MR. MOORE: The Marvin Center. 

5 CHAIRPERSON GRIFFIS: The Marvin Center 

6 was given as an analogous use. So, clearly, it was 

7 addressed, although perhaps ~n some folks' mind 

8 l~mitedly, but it was addressed ~n terms of what was 

9 actually going to happen there. 

10 MR. MOORE: Well, ind~rectly, yes. The 

11 Univers~ty wouldn't put this facility there as a 

12 stand-alone facility without ~t being a part of the 

13 Un~vers~ty. It can't be there unless the Un~vers~ty 

14 says ~t is go~ng to be there. 

15 CHAIRPERSON GRIFFIS: R~ght. 

16 MR. MOORE: And the Un~versity put it 

17 there to serve its students, for no other reason. To 

18 the extent that there are incidental public users was 

19 in the case at the Zon~ng Comrn1ss1on, but the Zon1ng 

20 Comm1ss1on approved ~t as is. Why? Because that is 

21 the status quo. That's what is happen~ng today ~n 

22 colleges and universit~es, not only 1n Washington but 

23 around the country. That's what's happening.' 

24 BOARD MEMBER ETHERLY: Just to follow up, 

25 Mr. Chair, we had a little b~t of that exchange 
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1 between DCRA and you earl~er regara~ng clarif~cat~on 

2 on that issue: Is the accessory use being offered as 

3 accessory to the operation of the dormitory or the 

4 operation of the mission of the Un~vers~ty? 

5 I am not necessarily beholden to whether 

6 or not that is a pivotal quest~on, but I'll just 

7 For sake of clarif~cat~on, I wanted to be sure we 

8 cleared that up. 

9 MR. MOORE: The do~tory has no mission 

10 except to further the mission of the Univers~ty. 

1l BOARD MEMBER ETHERLY: Thank you, Mr. 

12 Chair. 

13 CHAIRPERSON GRIFFIS: Thank you. 

14 Excellent. Good question. Ms. Miller? 

15 VICE CHAIRPERSON MILLER: Mr. Moore, I 

16 wonder ~f you could JUSt explain a l~ttle further 

17 about what's at the Marvin Center? Is it very s~'Q1.~lar 

18 to these food venues? 

19 MR. MOORE: Well, let me ask Mr. Barber to 

20 do that. He is better able to do that than I, ~f you 

21 don't mind. 

22 MR. BARBER: Thank you. The Marv~n Center 

23 is our student center. So there w~ll be a number of 

24 media rooms, but ~n terms of the reta~l food venues 

25 you have a Subway, you have Starbucks, you have 
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1 E~nste~n Bagels, you have an orien~al st~r fry of a 

2 particular chain. 

3 So, yes, they are comparable retial food 

4 venues, some of which are assoc~ated w~th national 

5 cha~ns. 

6 VICE C!iAIRPERSON MILLER: And are they 

7 open to the public? 

8 MR. BARBER: Oh, they certa~nly are. 

9 VICE CHAIRPERSON MILLER: Are they v~s~ble 

10 to the publ~c or you wouldn't know unless you went ~n 

11 the bu~ld~ng? 

12 MR. BARBER: The way they are situated, 

13 part~cularly s~nce we have reconfigured the bu~lding, 

14 they are mostly on the inter~or. The situation before 

15 you ~s probably more anc;ilogous to Amer~can Un~vers~ty 

16 where they have a lot of v~s~ble presence on the 

17 street. With the ~vary tower before you, you have the 

18 v~sible presence, part~cularly of Coggins, and then 

19 the rest of them are ~n the lower part of the 

20 bu~ld~ng. W~th the Marv~n Center they tend to be ~n 

21 the ~nterior of the bu~ld~ng. 

22 VICE CHAIRPERSON MILLER: But the public 

23 can go ~nto the Marv~n Center? 

24 MR. BARBER: Yes, they-can, and they do. 

25 
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1 you. 

2 CHAIRPERSON GRIFFIS: Good. Anything 

3 further? Any other quest~ons? Mr. Hood? 

4 COMMISSIONER HOOD: Mr. Moore or Mr. 

5 Barber, you mentioned that the Zoning Commiss~on 

6 approved -- they put approval on it. Okay, that's 

7 understood. But looking back at the transcripts, 

8 wh~ch I'm sure you have -- I haven't -- was there ever 

9 discussion about who was going to actually use the 

10 venues? Was there ever -- Did that d~scussion ever 

11 take place? 

12 MR. MOORE: That discussion did not take 

13 place, because I th~nk there was a general assumption, 

14 because we put ~n our applicat~on it would be operated 

15 the same way as the food venues at Marvin Center, that 

16 ~t would be operated the same way as the Marv~n 

17 Center. Was there ever a d1rect discussion op that 

18 issue? No, sir. 

19 COMMISSIONER HOOD: And let me ask you, ~n 

20 the other un~vers~ties -- I'm sure you looked at the 

21 other -- You alluded to another campus plan, wh~ch I 

22 would not talk about, but was that made ev~dent ~n 

23 that case, too, because they are actually the same 

24 principle. 

25 

(202) 234-4433 

MR. MOORE: I can't speak to the Howard 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W 
WASHINGTON, D.C 20005-3701 www nealrgross com 



358 

1 Un~versity case. I can speak Ior the American 

2 Un~vers~ty case, and there was a discussion on that 

3 specif~c issue, and the end result was that the 

4 restaurants are there, with the outside signage, 

5 serving the public -- well, serving the university, 

6 inc~dentally serving the public. 

7 COMMISSIONER HOOD: Now when I look in the 

8 order and it says the dorm~tory w~ll contain three or 

9 four food venue locat~ons, three on the lower level 

10 and one at ground level, I know the Comm~ss~on 

11 normally when we try to do ground level, we do that 

12 for a reason. I'm just wondering if you had looked at 

13 th~s transcript, d~d we talk about that? I can't 

14 remember. So I have to lean on you. 

15 MR. MOORE: It d~dn't come up, Mr .. Hood. 

16 I might add one other thing, is that the Coggins 

17 restaurant, as we have pointed out ~n our papers -- it 

18 curta~ls ~ts hours pretty severely dur~ng the 

19 Christmas break, s1.mply because there's not enough 

20 people there to justify the restaurant being qpen. 

21 In add~tion to that, ~t ~s a -- The food 

22 venues close to the public at ten o'clock at n~ght, 

23 but they rema~n open to the students until two o'clock 

24 the next morning, s1.mply because their primary mission 

25 ~s to serve the students. To the extent that there 
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1 are 1ncidental publ1c users, there are no 1nc1dental 

2 publ1c users after ten o'clock, or very many of them 

3 that come in during the breaks. 

4 CHAIRPERSON GRIFFIS: Indeed, and that is 

5 part of your written subm1ssion. 

6 MR. MOORE: Yes. Yes, it 1s. 

7 CHAIRPERSON GRIFFIS: Okay. 

8 COMMISSIONER HOOD: My next question: You 

9 alluded to the Marvin Center. In the order I was 

10 look1ng over the order 958. Does it allude to that? 

11 I saw it somewhere. Maybe it was in your submittal, 

12 but I saw where the Marvin Center was alluded to. 

13 MR. MOORE: Yes, it was 1n the Zoning 

14 commiss1on case approving Square 43. 

15 COMMISSIONER HOOD: Square 43? 

16 MR. MOORE: That's the ivory tower 

11 dorm1tory that 1s 1t at 1ssue here. 

18 COMMISSIONER HOOD: And the reason I 'm 

19 proceeding like th1s matter, because you know, we had 

20 another case I think you represented, and we 

21 specif1cally looked at the uses or who could use the 

22 fac1l1ty. 

23 MR. MOORE: Yes, you d1d. 

24 COMMISSIONER HOOD: I just want to make 

25 sure we are consistent. If it's your test!mony we 
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1 didn't ao that w~th American Un~vers~ty and Howard, 

2 then --

3 MR. MOORE: It's my testimony that you did 

4 do that w~th Amer~can University. I don't know about 

5 Howard. 

6 COMMISSIONER HOOD: The use issue. 

7 MR. MOORE: Yes. And you d~d do that w~ th 

8 the Health and Wellness Center, as someone pointed 

9 out. 

10 COMMISSIONER HOOD: Yes, I remember that 

11 one for some reason. 

12 MR. MOORE: As I said, the Zoning 

13 Commission has the authority to cap or to regulate 

14 accessory uses, ~f ~t chooses to do that. It d~d not 

15 do that ~n this case. Therefore, there was no error, 

16 and that's the issue. 

17 I think Ms . Bell was correct ~n moving the 

18 Board to deny the appeal, because there ~s no ev~dence 

19 of error, because that's the only ~ssue before the 

20 Board: D~d the Zoning Administrator commit error in 

21 issuing that C of 0? There ~s no ev~dence that he 

22 did, and you need look no further than Order 958. 

23 We've given you a lot of background, but 

24 the truth of the matter is, Order 958. 

25 
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1 let me ask you for clar~f~cat~on. ~hat order ~s not 

2 in front of us, but for clarificat~on ~ssue, would you 

3 object to maybe the Zoning Commission -- You may get 

4 the same -- probably may get the same outcome, but 

5 obJect for future campus plans that they may rev~sit, 

6 would you have a problem with that? 

7 MR. MOORE: I haven't discussed that with 

8 Mr. Barber. 

9 MR. BARBER: Let me JUSt add, Mr. Hood --

10 COMMISSIONER HOOD; I know that's a wide 

11 open quest~on. 

12 MR. BARBER: Well, let me take a sw~ng at 

~3 ~t. I JUSt don't th~nk ~t would be appropr~ate. I 

14 think the ANC had their shot at that. Th~s was not a 

15 surpr~se. This was not something we were hiding back. 

16 It was ~n our papers about how these venues would be 

17 operated. They know how the Marv~n Center operates. 

18 Some of the~r members -- Some of the~r 

19 const~tuents go to the Marv~n Center to buy their cup 

20 of coffee, their sandw~ch from Subway. So ~t was on 

21 the record. 

22 Now ~t was behooving on them -- It was 

23 their obligat~on to br1ng "~t up at that Zoning 

24 Commiss~on. They did ,with the Health and We~lness 

25 Center, and the Zon~ng Commission responded. They had 
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1 the opportun~ty when th~s ~ssue was oefore the Zon~ng 

2 Comm~ssion. This dormitory w~th ~ts food venu'es was 

3 before the Zoning Comm~ssion. They had the 

4 opportun~ty to raise th~s issue as a poss~ble 

5 obJect~onable ~mpact. They did not. 

6 I th~nk that door should be foreclosed to 

7 them. 

8 COMMISSIONER HOOD: Okay. Thank you. 

9 CHAIRPERSON GRIFFIS: Any other guest~ons? 

10 Good. One last note I wanted to br~ng to light, and 

11 maybe you want to h~ghl ight ~ t . But you cite the 

12 C~tizens Coal~t~on case for the Board, and that had to 

13 do with Georgetown Un~versity, and ~twas go~ng to the 

14 accessory use. Actually, that was the~r generator 

15 plant, whatever they call it. 

16 MR. MOORE: It's the co-gen plant. 

17 CHAIRPERSO~GRIFFIS: So the analqgy, if 

18 I understand ~t, and asking for you to correct it if 

19 I don't fully understand, was that here for the 

20 University's use they were going to create their own 

21 electr~city, but anyth~ng overflowing. what they 

22 actually needed at that point, electr~city being what 

23 ~t is, they were going to sell·it off to PepCo. That 

24 was more of an overflow or an accessory to what, the 

25 main purpose was. 
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1 The analogy was to go wv th~s, that the 

2 pr~ncipal use is the Un~vers~ty, and the accessory are 

3 these food services, and the inc~dental users are 

4 those that aren't d1rectly related to the Univers1ty 

5 or aren't directly students. 

6 MR. MOORE: Yes, sir. The princ1ple we 

7 cited the Co-gen case for 1s that the fact that a 

8 un~versity accessory use is open to 1nc1dental publ1c 

9 users does not dim~n1sh the status as an accessory 

10 use. 

11 CHAIRPERSON GRIFFIS: Indeed. Okay. 

12 Good. I don't have anything further then unless the 

13 Board has any other add1t1onal quest1ons. Anyth1ng 

14 further? Okay. Then let's go to cross. Ms. M1ller, 

15 do you have questions? 

16 CROSS-EXAMINATION 

17 BY MS. D. MILLER: Don't you think there 

18 is a d1fference between the campuses of Amer1can u. 

19 and Georgetown and George Wash~ngton? In other words, 

20 aren't those other two defined campuses, and this one 

21 has such a flu1d border that it seems to me under 

22 everywhere? 

23 MR. BARBER: I think there are differences 

24 among those campuses, but those differences are not 

25 sign~ficant for the purpose of the issue before us 
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1 today. 

2 MS. D. MILLER: And ~sn' t the Marvin 

3 Center in the sort of center and heart of the 

4 Uni vers~ ty where th~s is on the periphery in our 

5 res~dential area next to a special street? 

6 MR. BARBER: The Marvin Center is on 20th 

7 Street r~ght across from Tower Records near -- about 

8 a half a block from Pennsylvan~a Avenue, however you 

9 m~ght want to categorize ~t. 

10 MS. D. MILLER: Th~s is on 23rd Street. 

11 Right? Wh~ch ~s a special street. 

12 MR. BARBER: Yes. Ivory Towers is on 23rd 

13 Street. 

14 MS. D. MILLER: And we d~d -- I can't 

15 believe that you can say that we d~dn't ra~se th~s 

16 quest~on when you came before the ANC, when you came 

17 before Foggy Bottom. My recollect~on ~s we raised it 

18 both t~mes, and you all assured us ~t wasn't go~ng to 

19 be commerc~al. It was go~ng to be JUSt for un~versity 

20 use, and noth~ng was sa~d about any feeding 

21 MR. MOORE; Wa~t a minute. You're 

22 testifying, Ms. Miller. 

23 MS. D. MILLER: All right, all right. Did 

24 you at anytime tell us there was go~ng to be something 

25 outside? You never did, that I know of. 
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1 MR. MOORE: Wa~t a m~nuce. What ~s the 

2 question. 

3 CHAIRPERSON GRIFFIS: Asked and answered. 

4 MS. D. MILLER: The quest~on ~s: Did you 

5 tell us that ~t was going to be an outs~de serv~ng 

6 area? 

7 MR. BARBER: There are two separate 

8 questions. Outs~de serving area? 

9 MS. D. MILLER: Right. 

10 MR. BARBER: Our plans clearly showed an 

11 outs~de patio. 

12 MS. D. MILLER: No, not the plans you gave 

13 us, not the plans that I've got, nor did you say --

14 MR. BARBER: The plans that were submitted 

15 to the Zoning Comm~ss~on that we shared with the ANC 

16 did show an outside serv~ng area. 

17 MS. D. MILLER: My plans d~dn' t show that, 

18 the one that I saw. The other one was that --

19 MR. MOORE; Ms. M~ller, the plans upon 

20 which the Zon~ng Administrator relied ~n ~ssu~ng the 

21 C of 0, ~n cons~stency w~th the zon~ng regulat~ons, 

22 show the food venue at ground level with the outside 

23 pat~o. 

24 MR. BARBER; In fact, I do recollect -- I 

25 recollect a conversation, in answer to your question, 
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1 with El~zabeth Elliott. Elizabeth .c. .. l~ott -- You know 

2 Elizabeth Ell~ott. She ~s a former Cha~r of the ANC, 

3 and the ~ssue was ~mpact of the students ~n the 

4 neighborhood and weren't they go~ng to be making 

5 excessive noise and the l~ke. 

6 She pointed out, well, you got a patio, 

7 and they could be outs~de. I remember her br~nging 

8 that up. So I know she was aware of it. 

9 MS. D. MILLER: All r~ght. But 

10 MR. BARBER: And our plans certainly were 

11 clear. 

12 MS. D. MILLER: The pat~o she referred to 

13 -- wasn't that the center court? 

14 MR. BARBER: No. It was the outside. She 

15 pointed out to me the G Street pat~o. That's on the 

16 plans right here ~n the record. 

17 MS . D. MILLER: - -Not the ones we have. 

18 Anyway, the -- I guess that's it. 

19 MR. MOORE: Thank you. 

20 CHAIRPERSON GRIFFIS: Thank you very much. 

21 Is there any other cross from the other intervenor or 

22 the government? No other cross? Okay. Then let's go 

23 to the second intervenor. 

24 

25 

MR. KLINE: Good evening. Andrew Kl~ne on 

behalf of Cogg~ns Sandwich , Manufacturing. Craig 
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1 Hanken, who ~s a princ~pal OL the licensee, 

2 unfortunately, had to leave. He had to return to New 

3 York, was here earl~er but, unfortunately, had to 

4 leave. 

5 I am going to be very br~ef. Although my 

6 client has the most at stake in th~s proceeding today, 

7 as it ~s the venue that operates at that location, 

8 unfortunate to have had Mr. Bello and Ms. Bell, Mr. 

9 Moore and Mr. Barber do the heavy l~fting today, 

10 because it seems to me that most of the ~ssues have 

11 been covered. 

12 I Just want to make two br~ef pointE!. One 

13 ~s: Ms. M~ller said-- and I took note of ~t, because 

14 I th~nk it kind of makes the point based on everything 

15 else that we have heard today -- that when she went to 

16 college we had cafeter~as. When I went to college, we 

17 had cafeter~as, too. 

18 There was a food serv~ce venue. It was on 

19 campus. There was a meal plan. You know what? 

20 Everybody hated the meal plan. Nobody ate there. My 

21 parents bought' me a meal card. I never used it, and 

22 I took other money. Where did I go? I went to 

23 commercial establishments that were on or near the 

24 campus. 

25 
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1 cafeter~a that most of us probably knew -- and I'm not 

2 go~ng to say loved, but ex~sted -- ~s an anachronism. 

3 It doesn't ex~st anymore, and the reason that it 

4 doesn't exist ~s because it has been supplanted by 

5 promot~onal uses on campuses all over the country. 

6 Mr. Hanken, who as I sa~d was here earlier 

7 and unfortunately had to leave, was previously w~th 

8 Cosi, which ~s another chain, has 10 or 15 locations 

9 in the Washington area, and he recounted to me and 

10 we w~ll submit someth~ng for the record, as he is not 

11 here, and I'm not testifying. But they are on s~x 

12 campuses around the country. 

13 When he was with Cos~, they opened 

14 locations on six campuses. So the point ~s what was 

15 done here is exactly cons~stent with the modern trend 

16 for food service on university campuses. That's the 

17 way it's done. 

18 Now to open up a Subway or a McDonald's or 

19 a Friday's or a Coggins ~n a un~vers~ty dorm or ~n 

20 another un~vers~ty facil~ty and pretend like the 

21 publ~c ~s not welcome does not represent ~ very good 

22 bus~ness model, and ~t certainly -- having it open to 

23 the public does not change ~ts character as being 

24 incidental to the m~ssion of the univers~ty and as 

25 being an accessory use to what was done in this 
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1 dorm~tory. 

2 You have already heard the statements that 

3 86 percent of the sales, based on a survey that was 

4 done, are from students, and that is based upon the 

5 GCard that is used commonly on the George Washington 

6 University campus. 

7 That doesn't ~nclude those students who 

8 may have left the~r GCard ~n the~r jeans and washed ~ t 

9 ~n the washing machine or left ~t back ~n the~r dorm 

10 or students who otherwise used cash to purchase food 

11 ~n the establ~shment, and this has prev~ously been 

12 pointed out. It doesn't include faculty members who 

13 may have dined there or even staff members such as Mr. 

14 Barber who is here today who ~nd~cates that he 

15 purchases food and d~nes in the establishment. 

16 So the fact of the matter is this 

17 establ~shment serves the very purpose wh~ch was 

18 ~ntended by the Zoning Commiss~on, which ~s to be ~n 

19 the Ivory Towers dorm and serve the univers~ty 

20 population, be they students, be they staff members, 

21 be they faculty members. 

22 The only other point I want to address ~s 

23 there has been a lot of d~scussion around and about 

24 the use of publ~c space. The use of public space is 

25 something that ~s under the province of the Mayor, 
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1 under reorgan~zat~on order. There ~s a Publ~c Space 

2 Comm~ttee that was const~tuted. 

3 It ~s up to the Publ~c Space Comm~ttee to 

4 deterrn~ne whether publ~c space will be used, and I am 

5 the attorney that handled the public space perrn~t 

6 before the Public Space Comm~ttee. 

7 The Public Space Committee granted a 

8 publ~c space permit. Their only comment concerning 

9 zon~ng or a Zoning Adm~nistrator decision was, if ~t 

10 has a Cert~ficate of Occupancy for a restaurant, then 

11 a sidewalk cafe, a public space perrn~t -- sidewalk 

12 cafe w~th a public space permit ~s perfectly 

13 appropriate, which is why they approved the public 

14 space permit. There wasn't anyth~ng under the public 

15 space regulat~ons which prohibited the ~ssuance of 

16 that permit, which is why they approved ~t. 

17 The comment to Ms. Miller was, if you have 

18 diff~culty with the use, then that ~s a zoning ~ssue, 

19 and you need to take that up w~th the Zon~ng 

20 Adm~n~strator, and that's what br~ngs us here today. 

21 Other than that, I bel~eve it has 

22 thoroughly been covered this afternoon. If any of the 

23 members have any quest~ons, I will be certa~nly happy 

24 to answer 'them. 

25 
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1 very much. Are there quest~ons from the Board? Is it 

2 your understand~ng then that under the newly 

3 constituted Public Space Committee that even campus 

4 plans -- even areas that are ~n the campus plan go 

5 through the Publ~c Space Comm~ttee for public space 

6 perm~ts? 

7 MR. KLINE: Any use of publ~c space goes 

8 through the Publ~c Space Committee. 

9 CHAIRPERSON GRIFFIS: Okay. 

10 MR. KLINE: The Public Space Comm~ttee has 

11 jurisdict~on over public space. 

12 CHAIRPERSON GRIFFIS: Just to hit this 

13 even further home then, even through ~t ~s all w~thin 

14 the campus plan, the streets and the sidewalks are 

15 st~ll public? 

16 MR. KLINE: Correct. And to h~t ~t even 

17 further, to use your analogy, in order to use public 

18 space, as you probably know, one must rent ~t from the 

19 Distr~ct of Columb~a, and in order to do that you 

20 apply for a public space permit. That's exactly what 

21 was done in this case. 

22 CHAIRPERSON GRIFFIS: Okay. Good. Thank 

23 you very much. If there is nothing further from the 

24 Board, let's go to cross. Ms. M~ller? 

25 
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1 BY MS. MILLER: Your comments that all of 

2 th~s comes under the Publ~c Space Committee -- Aren't 

3 you aware that a perrn~t for use of public space under 

4 the campus plan has to be granted as a special 

5 except~on by the Zoning Cornmiss~on? 

6 MR. KLINE: I believe we are into legal 

7 argument, and I wasn' t testifying. I was really 

8 making argument on behalf of my client. But my --

9 CHAIRPERSON GRIFFIS: I'm sorry. You are 

10 the legal representat~ve of your cll.ent. Is that 

11 correct? 

12 MR. KLINE: That's correct. 

13 CHAIRPERSON GRIFFIS: All right. Then we 

14 got to have cross -- We can't. 

15 MS. D. MILLER: All right. Now the other 

16 th1.ng --

17 CHAIRPERSON GRIFFIS: I said I'm not sure 

18 what we are doing. 

19 MS. D. MILLER: Well, he has made a couple 

20 of statements I don't agree with, and I am trying to 

21 figure out how to correct them. 

22 CHAIRPERSON GRIFFIS: Okay. I tell you 

23 what. Why don't you save it for our closing, and that 

24 way --

25 
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1 Okay. Could do that. 

2 CHAIRPERSON GRIFFIS: Okay. If there is 

3 no cross of the attorney, which I assume there isn't, 

4 then we will move on. You don't need to go anywhere. 

5 We are ready for closings. 

6 MS. D. MILLER: A couple of th1ngs 

7 happened at th1s hearing and at the hearing before the 

8 Zon1ng Comm1ssion and at the hearing before the ANC 

9 and the Foggy Bottom. Now I gave you a copy of the 

10 one that -- the th1ng that shows the center court. 

11 It was our understand1ng, and I have it on 

12 tape, that that was where they thought -- we thought 

13 they were go1ng to feed the students from these 

14 restaurants, if they fed them outside. And that 1s 

15 what El1zabeth Ell1ott thought when she asked the 

16 question, that 1t would be 1n th1s center court area, 

17 not on our s1dewalk, not on our street, and not next 

18 to a special street l1ke 23rd Street. 

19 Now the other th1ng is that we know that 

20 the boundary on George Wash1ngton 1s awfully loose, 

21 and intense use of someth1ng should be in the center, 

22 not on the periphery of the campus; because the 

23 periphery of the campus -- This block was originally -

24 - I don't know whether you are, famil1ar with it or not 

25 -- was orig1nally kept res1dent1al to protect us from 
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1 the ~nst~tution unt~l GW bought al~ of the houses on 

2 it and tore them down, w~thout permission them down. 

3 They were told to ma~ntain them. 

4 Then they built th~s. And if we had said 

5 no to the dorm~tory -- ah, ANC doesn't want us to put 

6 the students on campus. That's exactly what they 

7 would have said. The only reason we approved this was 

8 because they owned the land. They were go~ng to build 

9 a dormitory. Little did we think it was going to be 

10 something this b~g and this obnoxious, and the 

11 problems it is causing our neighborhood. 

12 One of the things that has happened is 

13 that we have on Columbia Plaza, which is bringing all 

14 of this out with GW, is a thing called Sizzling 

15 Express, and buses are com~ng from out of town and 

16 park~ng there and unload~ng illegally in places to 

17 feed, because you have to feed the tour~sts. 

18 So we have got buses parked all over our 

19 area. We have got students walk~ng so that you can't 

20 dr~ve, and it does get to be a l~ttle irritat~ng that 

21 a res~dent~al area is be~ng totally destroyed and that 

22 our government doesn't seem -to care, or the people who 

23 are supposed to represent us don't seem to care that 

24 we have no recourse. 

25 
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1 lawyers. We don't have the staff. We don't even have 

2 an office, because of the way Congress set up the 

3 ANCs, and you change them every two years and we have 

4 got new ones coming in that haven't the vaguest idea 

5 of what's already gone on. 

6 Now I was told this was the way to try to 

7 correct this problem, that I should f~le to have the 

8 Zon~ng Adm~n~strator's thing -- issuance overturned, 

9 because that's what the Public Space Comm~ttee said. 

10 We only granted it, because the Zoning Adm~n~strator 

11 approved the occupancy. 

12 So when I went to the Zoning Office and 

13 asked how I could cope w~th it, that was what I was 

14 told. I should bring a compla~nt to overturn the 

15 Zon~ng Administrator's ~ssuance of that, and that's 

16 what I have tried to do. ObVJ.ously 1 I am fail~ng I and 

17 I'm sorry I am fa~1~ng, because my neighborhood is 

18 being destroyed, and that hurts. 

19 We don' t have lawyers. We don't have 

20 money, but we do try. 

21 CHAIRPERSON GRIFFIS: Indeed. Thank you 

22 very much, Ms. M~ller. Are there any last questions 

23 from the Board? 

24 Let me beg1:n. F~rst of all, I apprec~ate 

25 everyone's pat~ence with the Board th~s afternoon ~n 
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1 staying so late, and ~n add~t~on to putting so much 

2 time ~nto address~ng this appeal, as much t~me as you 

3 put ~n and the pass~on and the effort the Board has 

4 equally given that t~me and attent~on to all these 

5 ~ssues and trying to s~ft through all the responses 

6 and, specif~cally, trying to really narrow the scope 

7 of this with~n our own jur~sdict~on so that we could 

8 frame it in a point and pos~tion that we could 

9 deliberate and decide on. 

10 I believe that, through this hearing, it 

11 has been fru~tful ~n narrowing that, and I believe 

12 that the Board is prepared to deliberate on this today 

13 and offer a bench dec~s~on. 

14 Ms. Miller, it ~sn't lost on th~s Board, 

15 or spec~fically me, the larger ~ssues that are brought 

16 up ~n this appeal, the larger issues ~n your, frankly, 

17 mov~ng conclud~ng remarks of tour~sts and bus traffic 

18 that are com~ng in, in terms of the expansion of the 

19 Univers~ty or, as you say, the loose boundary of the 

20 Un~vers~ty. 

21 I take ~ssue with the loose boundary, as 

22 I thought I was part of the approval of the boundary 

23 campus plan, but I understand what you mean. It's 

24 moving, a'nd has over the decades. 

25 The issue of the population of students 
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1 and how they 1mpact the da1ly l1fc of the res1dents 

2 that are adJacent to the Un1vers1ty -- Gosh, you even 

3 el1cited Congress and what they have done, all of 

4 which are important and specific 1ssues of pert1nence, 

5 certainly, to the resident1al area 1n Foggy Bottom 

6 and, I th1nk, overall in the c1ty. 

7 But to th1s Board all of those 1ssues 

8 don't go directly to the matter at hand for the 

9 appeal. You've brought up a larger issue about where 

10 th1s type of serv1ce should be located. Is it 

11 appropriate close to a border or should 1t be more 

12 central? 

13 Again, it counts to the argum~nt that is 

14 much more appropriate before now the Zon1ng Commiss1on 

15 1n terms of the special except1on in approving the 

16 bu1ld1ng itself, and that process, as is shown 1n the 

17 submiss1ons today and 1n the oral test1mony, was 

18 prov1ded; and it was prov1ded under the Zoning 

19 Commiss1on order which was issued, which leads us 

20 directly to the matter at hand that I f1nd that we 

21 were invest1gat1ng, whether there was an error that 

22 was created by the Zon1ng Admin1strator in issu1ng a 

23 Certif1cate of Occupancy. 

24 Really, 1t does go directly to the 

25 question of was the Zon1ng Commiss1on' s order and 
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1 ~ssuance of th~s and descr~p1...~on and, more 

2 appropr~ately, the ~ssuance of the permit, the base 

3 bu~ld~ng perm~t -- maybe that's the connection you 

4 could get to. Was there in that chain of events an 

5 error that -- or that cha~n of events that led to a 

6 Certificate of Occupancy not being ~ssued or issued 

7 for someth~ng else? 

8 At this po~nt, I haven't seen any 

9 persuas~ve evidence that shows me where the error was 

10 made, but rather I see very persuasive evidence of 

11 how, in fact, the Zon~ng Adm~n~strator followed the 

12 Zoning Commission's own order and the ~ssuance of the 

13 original permit and then issued subsequently the 
I 

14 Cert~f~cate of Occupancy ~n quest~on. 

15 Let me open ~t up to others that may have 

16 add~t~onal brief or del~beration on th~s, and then 

17 I will continue, ~f need be. Mr. Hood? 

18 COMMISSIONER HOOD: Mr. Cha~rman, I would 

19 just say that I' 11 start off one set, that I 

2 0 bel~eve that th~s should have been ~n the J urisd~ction 

21 of the Zon~ng Commission, to begin with. But I.was 

22 presented as an appeal, and s~nce that's the way it 

23 was presented, I'm ready to move forward in that 

24 venue. 

25 When I looked at tpe summary order after 
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1 hear~ng all of the d~scussions, 1 ~hink Ms. M~ller 

2 raises a concern, also the bigger p~cture of it that's 

3 going on. I would encourage Ms. M~ller. A statement 

4 I th~nk she made for the record earlier was -- in 

5 other words, she wouldn't s~t at the table at all with 

6 GW. I don't know ~f she said it ~n that exact vein, 

7 but that's the way I ~nterpreted it. But I would tell 

8 you that, look~ng at the summary order and try~ng to 

9 figure out what the Zon~ng Comm~ss~on's intent was, 

10 this ~ssue may not have been specifically brought up, 

11 but when I look ~n the order, and we say three on the 

12 level -- and I'm JUSt reading the last part of 20 

13 that's in the order -- three on the lower level and 

14 one on the ground level ~- When I look at that, I know 

15 how the Commiss~on usually ~ntends to try to attract 

16 business on the ground floor level. 

17 That may have been the intent. I don't 

18 want to speak for my other colleagues as one who 

19 part~c~pated on that case. So the issue of whether it 

20 ~s for non-students or students only, to my knowledge, 

21 never came up, and I don' t know ~ f it has ever come up 

22 as far as restaurants or eat~ng establishments on any 

23 campus. 

24 If ~t has, I w~ll be the first to say that 

25 I made a mistake. But I'm not sure. 
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1 come up in other class1f1cat1ons dea~1ng w1th f1tness 

2 centers and the l1ke, but in this 1nstance -- and when 

3 I look at th1s, and th1s 1s what g1ves me the 

4 confidence level -- When I look at ground level, I 

5 believe that my interpretation of what we meant, or 

6 what I meant as one who part1cipated, would have meant 

7 to draw in the general publ1c or not just for students 

8 only. 

9 Aga1n, I' 11 go back to my first statement. 

10 I think 1t 1s better served 1n front of the 

11 Cornm1ssion, but th1s 1s the way 1t's presente~, and 

12 this 1s what I have faced in front of me, and th1s is 

13 how I w1ll govern myself accord1ngly. Thank you. 

14 CHAIRPERSON GRIFFIS: Good. Thank you, 

15 Mr. Hood. Ms. M1ller? 

16 VICE CHAIRPERSON MILLER: As one who 

17 d1dn't part1c1pate in 1t, I look at the language of 

18 the Comrn1ss1on order where it specifically reflects 

19 spaces for three or four food venue serv1ces, and 

20 look1ng at that, I f1nd it extremely reasonable that 

21 the Zon1ng Adm1n1strator would interpret 1t the way he 

22 has and 1ssue a Certificate of Occupancy for a 

23 restaurant in th1s case. 

24 I th1nk 1t would have been improper to 

25 read in an interpretation restricting the public, 
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1 based on that language. I th~nA chat the Zon~ng 

2 Commiss~on has restr~cted use by the public when it 

3 intended to do so. So I don' t th~nk it would be 

4 proper at all to read ~n some k~nd of restriction 

5 where one isn't stated. 

6 Also, based on that language and based on 

7 the test~mony we heard, the plans were before the 

8 Comm~ssion showing a space for three or four food 

9 venue serv~ces, and I th~nk the time to challenge the 

10 access to those serv~ces was in that hear~ng before 

11 the Zon~ng Comm~ssion, and that we wouldn't have 

12 authority ~n this part~cular case to change the 

13 conditions to restr~ct. 

14 Based on the testimony we heard, it also 

15 appears that th~s is an accessory use to the 

16 Un1vers1ty and is allowable. So I don't think that 

17 I don't th~nk we have any ev~dence that t;het ZA made an 

18 error in this case. 

19 F~nally, w~th respect to the publ1c space 

20 issues, we don't have jur1sd~ction to address those. 

21 CHAIRPERSON GRIFFIS: Good. Thank you. 

22 Mr. Etherly. 

23 BOARD MEMBER ETHERLY: Thank you very 

24 much, Mr. Chair. I w1ll associate myself for the 

25 purposes of brevity w1th the remarks of al·l of my 
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1 colleagues who have spoken thus fa~. I w~ll perhaps 

2 take just a quick second of d~cta wh~ch, for those of 

3 us who have not been exposed to the Joys of law 

4 school, s1mply means language or aspects of a case 

5 dec~s1on or del~berat~on that don't nece~sarily go to 

6 the merits of the case. 

7 That ~s to really echo, I think, what the 

8 Chair got to ~n his remarks with respect to perhaps 

9 the pa1ns oftentimes and criticisms that this Board 

10 has taken w1th respect to what is very clearly a long, 

11 complex and sometimes perhaps even sord~d history w~th 

12 respect to the interplay and relat~onship between 

13 Foggy Bottom and the University. 

14 I agree once aga~n completely w1 th the 

15 grounds for the mot~on as we begin to move in that 

16 d~rection, Mr. Cha~r. I th~nk 1t ~s the absolutely 

17 r~ght outcome, but from the standpoint of the d~cta 

18 aspect of my comments, I will just s~mply note 

19 somet~mes I am hopeful that we do not lose s~ght of 

20 the forest because we are so caught up in the trees. 

21 I th1nk th1s is perhaps an 1nstance where, 

22 as has been alluded to by the ~ntervenors, we do have 

23 some ev~dence on the record that there are, ~n fact, 

24 some very positive and constructive purposes that are 

25 perceived to be served by the subject property here, 
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1 as evidenced by some of the letters that we rece1ved 

2 from Foggy Bottom residents, and it 1s perhaps a rare 

3 occasion that we have had illustrat1ons of that type 

4 of sp1r1 t w1 th respect to George Washington Un1 vers1 ty 

5 and Foggy Bottom res1dents. But I don't think that 

6 fact 1s lost on me, that we do have records, we do 

7 have test1mony 1n the record, written testimony, which 

8 speaks to the pos1tive 1mpact that the subJect 

9 venue/food court serves in this particular instance, 

10 and I think that 1s very important to note. 

11 As was· stated by Mrs. Miller, I apprec1ate 

12 the spir1t w1th wh1ch she spoke about 1t, but I also 

13 do take very seriously concerns that perhaps a 

14 commun1ty or a neighborhood 1s dy1ng, as Mrs. Miller 

15 alluded to, or be1ng strangled in some sense. 

16 As I noted before and as the Cha1r noted, 

17 th1s case has had a complicated h1story, and there 

l8 have been signif1cant emot1ons and energ1es, fears, 

l9 anger, frustration, you name it. The emotion has 

20 probably been on the table with respect to the 

21 relat1onsh1p here, but I JUSt don't simply believe 

22 that we f1nd ourselves at that type of situation w1th 

23 respect to th1s piece. 

24 Once aga1n, all of that is dicta. I 

25 th1nk, as my colleagues have stated prev1ously, the 

·NEAL R. GROSS 

(202) 234-4433 

COURT REPORTERS AND TRANSCRIBERS 
1323 RHODE ISLAND AVE, N W 
WASHINGTON, 0 C 20005-3701 www nealrgross com 



384 

1 regulat1on, the law, the letter of t.ue law, the letter 

2 of the Zon1ng Comm1ss1on's decis1on, I bel1eve, was 

3 followed in th1s case, and I don't f1nd error. But I 

4 bel1eve it was important to note that, because I just 

5 can't -- I JUSt wouldn't want any of our residents to 

6 feel that there is a deaf ear here at the Board on the 

7 part of any of our colleagues to concerns about the 

8 struggle of may of our communities as they try to 

9 cont1nue to fashion a relat1onsh1p with large 

10 1nstitutional neighbors. 

11 All of that being said, I JUSt felt 1t was 

12 very important to note that, Mr. Chair, that I think 

13 there are some very pos1t1ve aspects that are being 

14 served by the venue here. I hope this Zoning 

15 Comm1ss1on w1ll take a look at 1 t and make an 

16 appropr1ate decis1on, if they deem necessary, but I 

17 just felt it was important to note that. Thank you 

18 very much, Mr. Chair. 

19 CHAIRPERSON GRIFFIS: Good. Thank you 

20 very much, and apprec1ate those words. 

21 Are there others? If not, at th1s t1me I 

22 would move denial of Appeal 17249 of the Advisory 

23 Ne1ghborhood Comn11ssion 2A which was, of course, 

24 asserting that the Zoning Admin1strator erred in 

25 issuing the Certificate of Occupancy perm1t Number 
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1 81956 which was dated August 19, 20v-~, at the location 

2 w~ thin George Washington Un~ versi ty known as the 

3 Cogg~ns Sandwich at the prem~ses of 616 23rd 

4 Street,N.W., and ask for a second. 

5 BOARD MEMBER ETHERLY: Second, Mr. Cha~r. 

6 CHAIRPERSON GRIFFIS: Thank you, Mr. 

7 Etherly. Speaking aga~n to the motion, I think what 

8 has been ra~sed ~s an awful lot of ~ssues in terms of 

9 the ANC' s understandings and also the treatment of the 

10 ANC or perceived treatment by the University. But I 

11 bel~eve that ~n th~s appeal that the ev~dence is 

12 lack~ng to support the~r assertions, the assertions of 

13 (1) the ~ntent of the Zoning Commission, but also the 

14 assert~ons that the Zoning Admin~strator erred. 

15 There are several specific aspects that 

16 were enumerated ~n the appeal sub~ss~on, all of which 

17 e~ther became not zoning issues or the Z9n~ng 

18 Adm~nistrator played no role ~n. We talked about the 

19 per~t granted for the use of public space. We talked 

20 about the bathrooms for the spec~f~c restaurant. 

21 We've talked about not~f~cat~on. 

22 Then it went to really the heart of the 

23 matter as we looked at this, as it was defined, and 

24 that was whether the ~ssuance of the c of 0 was in 

25 error, and that was loosely defined, as it somet~mes 
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1 ~n appeals, and that's :rmt inappropriate 

2 necessarily, but the evidence subm~tted was not that 

3 it was a wrong classificat~on, that ~t should not have 

4 ever been issued. 

5 Ev~dence actually was presented of the 

6 fact that the plans_ that went through for special 

7 except~on approved at the Zoning Commiss~on had not 

8 changed, and that the CertJ.f~cate of Occupancy was 

9 ~ssued based on the construction of plans and 

10 permitted plans attendant to that approval. 

11 Thereby, not hav1ng evidence to the 

12 contrary, I f1nd that the Zoning AdmJ.nistrator d1d 

13 correctly 1ssue the Cert1f~cate of Occupancy. 

14 Add~tionally, we had evJ.dence and 

15 test~mony that the ANC d~d partic~pate ~n the special 

16 exception before the Zoning Comm~ssion at which these 

17 plans were presented, and also the Foggy Bottom 

18 AssociatJ.on. There was testimony presented that J.t 

19 was -- the analogy was drawn to the Marv1n Center, 

20 which J.S a publ~cly accessed service center, part of 

21 the University. 

22 It would have been 1nteresting if there 

23 was persuas1 ve evidence to the contrary, but . that 

24 evidence, in fact, was not refuted. 

25 So be that as I have in my notes and in my 
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1 understan~ng in deliberation on th~s, I w1ll turn 1t 

2 over to others, 1f there's further comment. 

3 BOARD MEMBER ETHERLY: And I th1nk just 

4 one final po1nt, Mr. Cha1r, as the seconder of the 

5 mot1on. I think a very 1mportant part of the function 

6 of the ANCs is to ra1se a question, and I think a very 

7 important question has been raised here, and it 1s one 

8 that the Zoning Comm1ssion, once again at the 

9 appropriate po1nt 1n t1me, 1f they so desire, will 

10 take 1t up. 

11 I th1nk 1t 1s an 1mportant quest1on to ask 

12 what is the limit of the accessory use funct1on that 

13 a un1vers1ty or an institut1on can take advantage of. 

14 It is a complicated question, as has been alluded to 

15 1n testimony. 

16 Clearly, the nature of un+ vers1t1es in 

17 some fash1on has changed, such that the traditional 

18 model that we might th1nk of fondly as we look back on 

19 our college years may not st1ll be applicable. I 

20 th1nk that 1s an important quest1on to be raised by 

21 the ANC. 

22 That's not to throw the ANC a bone here. 

23 I want to be very clear about that. But that is to 

24 note that I th1nk it 1s a very 1mportant quest1on to 

25 ask and to seek some resolution on. So I JUSt wanted 
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1 to highl~ght that, Mr. Cha~r. ThanK you. 

2 CHAIRPERSON GRIFFIS: Thank you very much. 

3 Anyth~ng further? If not, we have a motion before us. 

4 It has been seconded. I would ask for all those in 

5 favor to sign~fy by saying Aye. And opposed? 

6 Abstaining? Ms. aa~ley, ~f you wouldn't m~nd 

7 recording the vote. 

8 MS. BAILEY: The Board has voted five-

9 zero-zero to deny the appeal. Mr. Gr~ff~s made the 

10 motion. Mr. Etherly seconded. Mrs. Miller and Mr. 

11 Mann and Mr. Hood are in agreement, and th~s is a full 

12 order, Mr. Cha~rman. 

13 CHAIRPERSON GRIFFIS: That' s correct . 

14 Very good. Thank you all very much. Appreciate you 

15 all be~ng down here. We made it f~ve m~nutes past my 

16 assessment of when we would end. 

17 Is there anything else for the Board this 

18 afternoon? 

19 MS. BAILEY: No, Mr. Cha~rman. 

20 CHAIRPERSON GRIFFIS: Very well. If there 

21 ~s noth~ng further for the Board, let's adJourn the 

22 afternoon session of the 18th of January 2005. 

23 (Whereupon, the Public Hearing of the 

24 Board of Zoning Adjustment was·adjourned at 7:08p.m.} 

25 
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