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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

and 
Z.C. ORDER NO. 05-01 

Z.C. Case No. 05-01 
(Text Amendments- 11 DCMR) 
(Adult day treatment Facilities) 

March 13, 2006 

The Zonmg Com.mtsston for the Dtstnct of Columbta (the "Commtsston"), pursuant to Its 
authonty under § 1 of the Zonmg Act of 1938, approved June 20, 1938 (52 Stat 797, as 
amended, DC Offictal Code§ 6-641 01); havmg held a pubhc heanng as requrred by§ 3 of the 
Act (DC Official Code § 6-641 03), and havmg referred the proposed amendments to the 
Natwnal Capttal Planmng Com.m1ssion for a 30-day penod ofrevtew pursuant to 11 DCMR §§ 
3025 3 and 3028 1, hereby gtves notice of the adoptiOn of amendments to§§ 199,205, 330, 350, 
50 I, 601, 901, 2101, and 3104 of the Zomng RegulatiOns (Tttle 11 DCMR) The rules recogruze 
an "adult day treatment facthty" as a use separate and dtstmct from the ex1stmg use known as 
"chtldlelderly development center," but treats all three types of facilities the same m terms of 
where they may be located 

A notice of proposed rulemakmg was pubhshed m the December 23, 2005 edttlon of the D C 
Regzster at 51 DCR 1111 7 The proposed rules would have placed greater restnct10ns on the 
locatiOn of adult treatment facilities than on child/elderly development centers Such facilities 
would have been disallowed m all Restd~nce zones and m Neighborhood Shopping (C-1) 
distncts In additiOn, the proposed rules would have Imposed a proximity hmttatwn for thts use 
m Mixed Use Commercial Residential (CR) Dtstncts and subjected the use to spectal exceptiOn 
review m Commerctal-Ltght Manufactunng (C-M) Distncts The Comnusswn's subsequent 
decision to treat the three types of facilities in the same manner was based upon the advice of the 
Office of the Attorney General as will be discussed under the headmg "Office of the Attorney 
General " Although thts text dtffers from that proposed, 1t wtll have the same effect as the rule 
ongmally advertised for pubhc heanng Therefore, no republication of a proposed notice of 
rulemakmg 1s requtred 

The C ommtsswn took final action to adopt the amendments at a pub he meetmg held on March 
13,2006 

Thts final rulemakmg 1s effective upon publication m the DC Regts~\NG OOMMIS..~ION 
Olalrid ot Qdum~la 
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Set Down Proceeding 

The Zomng Comnusston of the Distnct of Columbia mthated this text amendment to address an 
Issue that arose m Board of Zomng Adjustment (BZA) Appeal No 16839 In that case, the BZA 
upheld the Zonmg Admtmstrator's (ZA) approval of a proposed "adult development center" 
(ADC) use, even though the use category dtd not appear m the Zonmg Regulations The Zonmg 
Admtmstrator concluded that the proposed ADC use was stmtlar m function to a "chtldlelderly 
center" use and therefore could be Issued a certificate of occupancy under that use category, 
notwtthstandmg the fact that a child/elderly development center was defmed to mclude only the 
elderly and children of 15 years of age or less The Board concurred wtth the ZA' s analysts and 
demed the appeal 

The Dtstnct ofColumbta Court of Appeals (DCCA) reJected the BZA's reasonmg and held that 
the ZA may not "mterpret defined uses m the Zonmg RegulatiOns to encompass other uses that 
are functionally comparable . If they are outstde the defimtion," Chagnon v DC Bd of 
Zonmg Adjustment, 844 A 2d 345, 348 (DC 2004) Nevertheless, the DCCA mdtcated that the 
Board could, on remand, explore whether an adult development center mtght "be eligtble for a 
certtficate of occupancy under a drfferent use classtficat10n," zd at 349 As the BZA began to 
work tts way through thts process, the Zomng Comnusston representative on the panel concluded 
that a better approach would be for the Comnuss10n, through a rulemaking proceedmg, to stmply 
add the word "adult" to the chtldlelderly development center use and revise the defimt10n of the 
use to mclude all ages. The Zonmg Comm.Isston setdown such an amendment for heanng at Its 
pubhc meetmg on January 13,2005 

Existing Regulations 

As a result of the DCCA rulmg, It was unclear where adult day treatment factlttles could be 
permttted It 1s the mtent of thts rule to remove the uncertamty 

Relationship to the Comprehensive Plan 

The Human Services Elements and several ward obJectives of the Comprehenstve Plan refer 
dtrectly or mdtrectly to the need for development facthttes to provide a vanety of health and 
socml servtces for the Dtstrtct's dtverse population, mcludmg restdents wtth disabthttes The 
Comprehensive Plan clearly expresses the need for these comparable servtces, whtch are 
mdependent ofthe chent populations' ages A main htghhght ofthe obJectives m support of the 
Human SerVIces and the Ward Elements of the Comprehensive Plan IS to promote the de­
mstttutlonaltzatlon of chents m a settmg that will allow participants to remtegrate and fully 
participate m commumty life 

Public Hearing 

As noted, the text set down by the Cornrruss10n and advertised m a notice of pubhc heanng 
expanded the child/elderly development center use to mclude adult day treatment facllttles 
Thus, all three uses would be treated ahke 
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The Cormmss10n held a pubhc heanng on the adverttsed text on March 31, 2005 Dunng the 
heanng, the C01mmss10n requested the Office of Plannmg to address the Issues expressed by the 
commumty representatives who testified, mcludmg 

• How these facllittes are currently regulated, 
• Defimtlon of adult day treatment facihty, 
• DtstmctiOn of the vanous populations for adult facihttes, 
• InclusiOn of language to prohlbtt them as restdenttal facthtles, 
• Proximity to other residential facihttes, and 
• Parkmg requtrements 

The Conumss10n also heard citizen testimony expressmg concern over the Impact of another 
non-residential use m predommantly residential areas 

Proposed Action 

At the July 11, 2005 pubhc meetmg of the Zonmg Commtsston, the Commtssion reviewed OP's 
June 27, 2005 supplemental report The report analyzed the location of extstmg facthttes m the 
Dtstnct and determmed that the maJonty of these facthttes were located m the C-2-A and htgher 
denstty zone dtstncts Although tmttally thought to be essentially stmtlar to child or elderly 
development centers, the Commtsston learned that adult day treatment facthttes are hcensed by 
the Distnct of Columbta government to provtde medically-supervised day treatment servtces for 
adults wtth developmental dtsabthties or mental dtsorders In contrast, persons attendmg chtld 
and elderly development centers recetve "care, educatiOn, counselmg, or trammg." 11 DCMR § 
199 1 Nevertheless, the external Impacts of all three uses are essentially the same The OP 
report recommended 

• A separate defimtton of an adult day treatment center as an adult day treatment 
facthty; 

" Prohibition of these factlttles m the Restdenttal and C-1 Zone Dtstrtcts, as well as 
the W -0 and W •I Zone Distncts, with a prox1m1ty requrrement m the CR Zone 
Dtstnct, and 

• The mcluston of defmtttons for adult treatment facthty, mental dtsorder, and 
mental retardatiOn 

The Comnuss10n dtscussed the amendments and concluded that the text should be modtfied m 
the manner recommended by OP In addttlon, the Commtsston dectded to reqUire spectal 
exception approval for facthttes proposed for the CM and M Zone Dtstncts 

Followmg dtscussion. the Comnuss10n took proposed actiOn pursuant to 11 DCMR § 3027 2 to 
approve the advertised text. wtth the modtfi.catiOn dtscussed above 
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A Nottce of Proposed Rulemakmg was pubhshed m the D C Regzster on December 23, 2005, at 
51 DCR 1111 7, for a 30-day notice and comment penod 

National Capital Planning Commission Referral 

The proposed rulemakmg was referred to the National Capttal Plannmg Commission (NCPC) 
under the terms of§ 492 of the Dtstnct of Columbta Charter NCPC's report found that the 
proposed text amendments would not adversely affect the federal mterests or be mconsistent 
wtth the Federal Elements of the Comprehensive Plan for the NatiOnal Capttal 

Office of the Attorney General 

The Office of the Attorney General for the Dtstnct of Columbia advised the Commission, 
through a wntten memorandum, that because adult day treatment facilities provtde servtces to 
persons wtth disabthties, the proposed radms restnct10ns and other locatiOn-related restnct10ns 
mtght v10late the Amencans with Dtsabihhes Act OAG noted that the record reflected no 
difference between the external 1mpact of adult day treatment facthtles and child/ elderly 
development centers OAG, therefore, recommended agamst disallowmg or restnctmg adult day 
treatment faclltttes where no Similar prohibition or restriction apphed to child/elderly 
development centers 

Final Action 

The CommissiOn took final action to adopt the rulemakmg at Its regularly scheduled pubhc 
meetmg on March 13, 2006 with the revlSlons suggested by OAG Based on the above, the 
Commtssion fmds that the proposed amendments to the Zonmg Regulations are in the best 
mterests of the District of Columbia, consistent w1th the purposes of the Zomng Regulations and 
Zonmg Act, and not mconststent wtth the Comprehensive Plan for the NatiOnal Capttal. 

In cons1derat10n of the reasons set forth herem, the Zomng Commission hereby APPROVES the 
followmg amendments to Chapters 1, 2, 3, 5, 6, 9, 21, and 31 of the Zonmg RegulatiOns, Title 11 

I 

DCMR 

Tttle 11 DCMR (Zomng) 1s proposed to be amended as follows 

A SectiOn 199, DEFINITIONS, 1s amended as follows (new text 1s shown m bold and 
underlme and deleted text 1s shown wtth stnketB.rough) 

follows 

I 

1 By amendmg the defimt10n of "Chtld/Elderly development center" to read as 

Child/Elderly development center - a bmldmg or part of a bmldmg, other than a chtld 
development home or elderly day care home, used for the non-residential hcensed care, 
educatton. counselmg, or trammg of mdivtduals two (2) years old or older but under 
the age of fifteen (15) years of age or less and/or for the non-residential care of elderly 
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m<hviduals age 65 or older, totalmg SIX (6) or more persons, who are not related by 
blood or marriage to the caregiver and who are present for less than twenty-four (24) 
hours per day This defimtlon encompasses facllitles generally known as child care 
centers, pre-schools, nursery schools, before-and-after school programs, semor care 
centers, elder care programs, and stmilar programs and factlities A child/elderly 
development center mcludes the followmg accessory uses counselmg, educatiOn, 
trammg, and health and soctal services for the pareats or prl:Betpal gear<hans of eluldrea 
person or persons with legal charge of individuals attendmg the center, including. but 
not limited to, any parent, spouse, sibling, child, or legal guardian of such 
individuals. 

2 By msertmg the followmg new defimtlons m alphabettcal order 

Adult day treatment facility - a bmldmg or part of a bmldmg used for non-residential 
programs operated for the purpose of providmg medically-supervised day treatment 
services for adults With a developmental dtsabthty or mental disorder, totahng SIX (6) or 
more persons who are present for fewer than twenty-four (24) hours per day An adult 
day treatment facility mcludes the followmg accessory uses· counselmg, education, 
traming, health, and social services for the person or persons with legal charge of 
mdtviduals attendmg the center, mcludmg but not hmtted to any parent, spouse, stblmg, 
chtld, or legal guardian of such mdiVIduals Tlus defimtion does not encompass facthtles 
that offer drug or alcohol abuse rehabilitation servtces For the purposes of this 
defimtlon, the followmg sub-defimt10ns apply 

Mental disorder - an abnormal mental condition m an mdtvtdual, who requtres a 
comprehensive and relatively mtenstve range of mental health servtces m a therapeutic 
and structured envrronment, tfhe or she IS to remam m the community or if he or she IS to 
move from twenty-four (24) hour mstitut10naJ care to the commumty. 

Developmental disability - a severe, chrome diSabtlity of a person that IS attnbutable to 
a mental or phystcaltmpatrment, or both, that 1s mantfested before the person attams the 
age of twenty-two (22) years and 1s hkely to contmue mdefimtely The person causes 
substantial funct1onalltmitat10ns m three (3) or more areas of maJor hfe actiVIty 

(a) Self-care; 
(b) Receptive and expresstve language, 
{c) Leammg, 
(d) Mobthty, 
(e) Self-directiOn, 
(f) Capacity for mdependent hvmg, or 
(g) Economic sufficiency 

A developmental dtsabthty reflects the person's need for a combmat10n and sequence of 
spectal. mterdisctplmary or genenc care. treatment, or other service, which are hfe-long 
or of extended duratton. and are mdtvtdually planned and coordmated 
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B Chapter 2, § 205, Chtld/Elderly Development Centers (R-1), IS amended by: 

1 Changmg the section's title to Chlld/Elderly Development Centers and Adult 
Day Treatment Facthtles, 

2. Stnkmg the phrase "chtld/elderly development center" wherever It appears and 
msertmg the phrase "chtld/elderly development center or adult day treatment facthty'' m tts 
place, 

3 Stnkmg the phrase "the center" wherever It appears and msertmg the phrase 
"center or facthty" m Its place; and 

4 SubsectiOn 205 3 ts amended by stnkmg the phrase "children or elderly persons" 
and msertmg the phrase "persons m attendance" m tts place 

C SubsectiOns 330 5(d), 350 4(g), 501 l(g), 601 2(c), and 901 1(t) are amended by msertmg 
the phrase "or adult day treatment !acthty" after the phrase "Chtld!Elderly development center " 

D Chapter 21, OFF-STREET PARKING REQUIREMENTS, ts amended by msertmg, 
alphabetically, the followmg use and parkmg requrrement m the parkmg schedule mcluded in§ 
2101 1, under the general use category "Commerctal Bmldmg" 

Adult Day Treatment Facility 

All Dtstncts 1 for each employee 

E Chapter 31, § 3104, Spec tal ExceptiOns, rs amended by msertmg alphabetically, the 
followmg spectal exceptiOn m the table mcluded m § 3104.1 

Type of Spectal Exception Zone Distnct 

Adult day treatment facthty R-1, R-2, and R-3 Dtstnct 

Secttons m Whtch the Condtttons 
Are Specified 

§ 205 

Vote of the Zonmg Commtsston taken at 1ts pubhc rneetmg on March 13, 2006 to APPROVE 
the proposed rulemakmg 3-1-1 (John G Parsons, Michael G Turnbull, and Carol J Mttten 
to approve, Anthony J Hood, opposed, and Gregory N Jeffnes not present, not votmg) 

Thts Order was ADOPTED by the Zorung Cornrmsswn at tts pubhc meetmg on March 13, 2006 
by a vote of3-i-1 (John G Parsons, Mtchael G. TurnbulL and Carol J Mitten to adopt, Anthony 
J Hood, opposed, and Gregory N Jeffrtes not present, not votmg) 
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In accordance wtth the provtstons of 11 DCMR § 3028.9, thts Order shall become effective upon 
pubhcatton m the D C Regzster, that ts, on DEC 2 2 2006 

CAR~ TEN 
CHAIRMAN 
ZONING COMMISSION 

JERRILY R. KRESS, FAIAJ­
DIRECTOR 
OFFICE OF ZONING 
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As Secretary to the Commission, I hereby certify that oi)EC 2 2 2006 copies of this 
Z.C. Notice of Final Rulemaking & Order No. 05-01 were mailed first class, postage 
prepaid or sent by mter-office government mail to the following: 

1 

2. 

3 

4 

DC Register 
5 Office of Planning (Ellen 

All ANC Chairs (see attached hst) McCarthy) 

All CouncJ.lmembers (see attached 6. Ken Laden, DDOT 
ltst) 

7. Zonmg Administrator (Bill Crews) 
Gottlieb Simon 
ANC 8. Office of Attorney General (Alan 
1350 Pennsylvania Avenue, N W. Bergstein) 
W ashmgton, D C. 20004 

ATI'ESTEDBY~ Q. 6o.Jw.ty.;_ 
Sharon S. Schellin 
Secretary to the Zoning Commission 
Office of Zoning 

441 4th Street. N W, Swte 200/210-S, Washington. DC 20001 
Telephone (202) 727-631 I Facsumle (202) 727-6072 E-M1111 dcoz@.de gov Web Stte www dcoz de gov 



Gp-IERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF ZONING 

44l4tll STREET, N.W. SUITE 200-S/210-S 
WASHINGTON, DC 20001 

OFFICIAL BUSINESS 

PEI':ALTY FOR MISUSE 

I J,/ 
I' . ~· ' 

. :-·oorotliy Dou 
ANC7D 
P.O. Box 64( 
W ashingt(;r;, DC 20019 

2000:1@Ja7:1.4 

. $0.87 
OEC222006 

us POSTAGE 

FiRST CLASS 

MAILED FROM 20001 

Q.48JQQ85002273 

·;-

- -----'-=- -

:207 1 oe 12/27/06 

RETURN TO SENDER 
NOT OE~7VERA9~E AS ADDRESSED 

UNASLE TO FORWARD 
.F .• 

ec: .20001.27:1441 . ·. *o22;1,:..~0.244s_..:-z:<?-4:s 

J,,J,IIl,,,IJ,,,II,,,,,,Il,,hJJ,,,J,;i/J,I;,J,J,,J,,,JJJ,,I;J 


