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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

AND 
Z:C. ORDER NO. 04-33D 

Z.C. Case No. 04-33D 
(Text Amendment-.Jnclusionary Zoning,Exemption for Federal and District Funded and 

)District Administered Affordable Housing Developments) 
January 10,2011 

The Zorung Comnnsston for the Dtstnct of Columbta (the "Commtss10n"), pursuant to the 
authonty set forth m § 1 of the Zomng Act of 1938, approved June 20, 1938 (52 Stat 797; DC. 
Offictal Code § 6-641 01) hereby gtves nonce that tt took final rulemakmg action to adopt 
amendments to§§ 2602,2604, and 2605 of the Zomng RegulatiOns (Tttle 11, DCMR) 

The amendments exempt proJects iinanced, substdtzed, or funded m whole or m part by the 
federal or Distnct government and admtmstered by the Department of Housmg and Commumty 
Development ("DHCD''), the Dtstnct of Columbta Housmg Fmance Agency, or the Dtstnct of 
Columbia Housmg Authonty from the Inclus10nary Zomng ("IZ'') proVIsiOns of Chapter 26 of 
the Zorung Regulations. As a result of tins exemption, such proJects wtll also be exempted from 
the entrre IZ Program, which mcludes those tmplementmg provtstons added by the Council of 
the Dtstnct of Columbia through tts enactment of the Inclus10nary Zorung Implementation 
Amendment Act of 2006 and by the Office of the Deputy Mayor for Planmng and Economic 
Development through tts adoptiOn of Chapter 22 ofTttle 14 of the DCMR 

Procedures Leading1o Adoption of Amendments 

The Office ofPlanrung ("OP"), m a report dated July 16,2010, petitioned the Comnnss10n for a 
text amendment to exempt certam federal and Dtstnct Government funded projects from the 
proVIsions of Chapter 26 of the Zomng Regulations 

At its regularpubhc meeting held July 26,2010, the Comnnss10n set down tins case for a pubhc 
hearmg and adopted the proposed text on an emergency basts 

The Commtsston also authonzed the publication of a notice of proposed rulemakmg together 
wtth a nonce of the adoption of the emergency rule 

The adverttsed amendments allowed for the exprrat10n of an exempted development's 
affordabihty controls once the requrrements established by the federal or Dtstnct fundmg source 
exprred Exempted prQJects that voluntarily agreed to become permanently subJect to lZ once 
the federal or Dtstnct controls expired could utiliZe the bonus denstty and other forms of 
development fleXIbility afforded lZ developments 

A properly noticed pubhc hearmg was held on October 21, 2010 

At the close of the hearmg, the Comnnss10n mdicated that It would accept OP's recommendatiOn 
to change the mmimum set aside for exempted proJects from 80% of its umts to the mtmmum 



that would have been requrred had IZ applied However, the Commission declmed to take 
proposed action because It had come to agree With several of the witnesses that thls mimmum 
number of umts should not revert to market rate housmg after the federal or Distnct controls 
expired Instead, the Commission decided that such umts should remam affordable for as long as 
the proJect existed, as would have been requrred under IZ. The CommissiOn requested that OP, 
the Office of the Attorney General, and DHCD proVIde reVIsed text to accomplish thls 

This revised text was presented to the Comm1ssion through OP's Supplemental Post Public 
Hearmg Report dated November 1, 2010. As revised, the proposed amendments would 
permanently exempt from IZ affordable developments financed, subSidized, or funded m whole 
or m part by the federal or Distnct government If they are admrmstered by specified Distnct 
agencies The exempted developments must agree to set aside for the life of the proJect umts that 
would at least equal IZ's square footage requrrement The umts would not become subJect to the 
IZ pnce schedule or Its admrmstrative -process, but would contmue to be governed by thetr 
ongmal affordabihty structure for the hfe of the proJect - I e., even after the federal or Distnct 
affordabihty restnctions bave expired DHCD would contmue to momtor compliance with these 
reqmrements and take enforcement actions If a VIolation occurred 

Because this text substantively differed from the emergency rule that was due to exprre on 
October 23rd, the Comm1ssion adopted the reVIsed text on an emergency basis on November 8, 
201 0 and also authonzed the referral of the proposed amendments to the National Capital 
Planmng Comm1ssion (''NCPC") and the publication of a second notice of emergency and 
proposed rulemakmg m the D. C Regzster 

NCPC, through a delegated action dated November 24, 2010, found that the proposed text 
amendments would not adversely affect the Identified federal mterests, nor be mconsistent With 
the Comprehensive Plan for the National Capital (Exhibit 19) 

A Notice of Emergency and Proposed Rulemakmg was pubhshed m the D C Regzster on 
November 26,2010, at 57 DCR 11347 No comments were received. 

At Its regularly scheduled pubhc meetmg held on January 10, 2010, the CommlSSlOn took final 
action to adopt the text amendments At the recommendatiOn of the Office of the Attorney 
General, the CommiSSion struck proposed § 2604 4 because Its subJect matter was more 
completely addressed by proposed § 2602 9 

The Zomng Regulations, Title 11 DCMR, Chapter 26, INCLUSIONARY ZONING, Is amended 
as follows 

Section 2602, APPLICABILITY, Is amended as follows 

Subsection 2602.3 IS amended by addmg a new paragraph (f) so that the entrre provision will 
read as follows 

2602.3 This Chapter shall not apply to 

(a) Hotels, motels, Inns, or dorm1tones, 



(b) Housmg developed by or on behalf of a local college or umverstty 
exclusively for 1ts students, faculty, or staff, 

(c) Housmg that IS owned or leased by foreign missions exclusively for 
dtplomattc staff; 

(d) Roommg houses, boardmg houses, commumty-based restdenttal facihtles, 
smgle room occupancy developments, 

(e) Properties located many ofthe followmg areas 

(1) The Downtown Development or Southeast Federal Center Overlay 
Dtstncts; 

(u) The Downtown East, New Downtown, North Capitol, Southwest, 
or Capitol South Recetvmg Zones on February 12,2007, 

(m) The W-2 zoned portions of the Georgetown Histone Distnct, 

(tv) The R-3 zoned portions of the Anacostla Htstonc Dtstnct, 

(v) The C-2-A zoned portion of the Naval Observatory Precmct 
Dtstnct, and 

(vi) The Eighth Street Overlay, and 

(f) Any development financed, subSidized, or funded m whole or m part by 
the federal or Dtstnct government and adrmmstered by the Department of 
Housmg and Commumty Development (DHCD), the Dtstnct of Columbia 
Housmg Fmance Agency, or the District of Columbia Housmg Authonty 
and that meets the requrrements set forth m § 2602 7 

New §§ 2602 7 through 2602 9 are added to read as follows 

26027 A development exempted under§ 2602 3 (f) shall be subJect to the 
followmg provisions 

(a) The development shall set aside, for low or moderate-mcome 
households, affordable dwelhng umts ("Exempt Affordable Umts") equal 
to at least the gross square footage that would have been requrred pursuant 
to §§ 2603 1 and 2603 2 The terms "low-mcome household" and 
"'moderate-mcome household" shall have the same meanmg as gtven them 
by the federal or Distnct fundmg source, or financmg or substdtzmg entity, 
and shall heremafter be referred to collectively as "Targeted Households", 

(b) The Exempt Affordable Umts shall be reserved for the Targeted 



2602 8 

2602 9 

Households and sold or rented m accordance with the pncmg structure 
established by the federal or Distnct fundmg source, or financmg or 
subsidizmg entity, for so long as the proJect exists, 

(c) The reqUirements set forth m § 2602 7 (a) and (b) shall be stated as 
declarations withm a covenant approved by the Distnct, and 

(d) The approved covenant shall be recorded m the land records of the 
Distnct of Columbia pnor to the date that the first application for a 
certificate of occupancy IS filed for the project, except that for 
developments that mclude one-famtly dwelhngs, the covenant shall 'be 
recorded before the first purchase agreement or lease IS executed 

No exemption may be granted pursuant to 2602 3 (f) unless the Zorung 
Admimstrator receives a wntten certificatiOn from the DHCD Director that the 
development meets the reqmrements of§ 2602 7 (a) and (b) 

A development exempted by § 2602 3 (f) may, nevertheless, utilize the bonus 
density and zomng modificatiOns provided for m § 2604 and the zomng overlay 
proVISions of Chapters 11 - 16, 18, or 19 

Section 2605, DEVELOPMENT STANDARDS, ts amended by repealmg § 2605 1 

On November 8, 2010, upon motwn of VIce Chairman Schlater, as seconded by CommiSSioner 
Turnbull, the Zonmg CommiSSion APPROVED the petition at the conclusiOn of the pubhc 
hearmg by a vote of 5-0-0 (Anthony J Hood, Konrad W Schlater, Greg M Selfridge, Peter G 
May, and Michael G Turnbull to approve) 

On January 10, 2011, upon motion of VIce Chatrman Schlater, as seconded by Commtsswner 
Selfridge, the Zomng Commission ADOPTED the Order at Its pubhc meetmg by a vote of 5-0-0 
(Anthony J. Hood, Konrad W Schlater, Greg M Selfridge, Peter G May, and Michael G 
Turnbull to adopt) 

In accordance wtth the proVISions of 11 DCMR § 3028, this Order shall become effective upon 
pubbcat10n m the D C Regzster, that IS on January 28, 2011 



ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF FINAL RULEMAKING 

AND 
Z.C. ORDER NO. 04-33D 

Z.C. Case No. 04-33D 
January 10,2011 

(Text Amendment- lnclusionacy Zoning Exemption for Federal and .District Funded and 
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The full text oftlns Zonmg Commtssion Order IS published m the "Fmal Rulemakmg" section of 
this edition of the D C Regzster 


