
riECE~!ED 

Zffil JUN ~Jl''/8~~ COMMISSION FOR THE DISTRICT OF COLUMBIA 
'' '-• 77 NOTICE OF PUBLIC HEARINGS 

TIME AND PLACE: Thursday, July 26, 2007,@ 6:30P.M. 
Office of Zoning Hearing Room 
4414tb Street, N.W., Suite 220-South 
Washington, D.C. 20001 

TillS CASE IS OF INTEREST TO ALL ANCs 

Z.C. Case No. 04-33B (Inclusionary Zoning- Addition of R-2 Zones, Standards for Certain 
Overlays, and Clarifying Amendments) 

The pubhc heanng advertised m thJ.s notice will cons1der the petition of the Office of Planmng to 
amend twelve Overlay Zones and Chapter 26, Inclus10nary Zoning ("IZ"). The J?roposed 
amendments would add R-2 to the zones where IZ IS apphcable~ conform the JZC~\zoning 
Regulations wtth provisiOns of Inclusionary Zorung Implementation Act of 2006 ena.Ct~d by the 
Council of the D1strict of Columbia, and modify the text of Chapter 26 to clanfy the 
Coll'll.lJissiOn 's intent and to make technical changes. 

Proposed Amendments 

Overlays The proposed amendments would cod1fy the Office of Planning's ("OP") September 
26, 2006 analysis of 12 of the 13 existing zoning overlays that also have IZ reqwrements. They 
would tatlor increases in FAR, lot occupancy density or hetght to respect the intentions of each 
overlay Zoning overlays tailor base zones to specific neighborhood conditions and concerns. 
Some restnct density m order to ensure appropnate scale Others provide for density mcentives 
to promote the mclusion of desrrable uses. Two overlays also permit use of Combined Lot 
Development m order to achieve the overlays' objectives (combined lot provisions permit two 
Sites to be constdered as one for some zonmg purposes) The intent of specific IZ/overlay 
language IS to ensure the IZ bonuses are calculated based on an overlay's FAR, height and lot 
occupancy requirements where an overlay is more restrictive than the underlying zone diStrict, 
and to ensure IZ bonuses are used pnor to an overlay's mcenttves where the overlay proVIdes 
bonus FAR, height, lot occupancy, and/or permits combined lot Where the advertised language 
proposes changes, the mcreases in FAR due to the 20% density IZ bonus range from 0 18 to 1 2 
FAR. Increases m lot occupancy would range from 0% to 15%, and, increases m height would 
not ~ceed I 0 feet. The affected overlays are. Cap1tol Interest, Cleveland Park, Etghth Street, 
Fort Totten, Reed-Cooke, Woodley Park, HoteVResidenttal, H Street, Takoma, Georgia Avenue, 
Uptown Arts, and Capitol Gateway 

Conforming Language· The proposed amendments advertised in tlus Notice would align the 
Zoning Regulations wtth the Inclusionary Zorung Implementation Act of 2006, which was 
passed by the Council of the D1stnct ofColwnbia on December 19,2006 Tlus Act empowered 
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the Mayor to create a system to administer the affordable umts created by Inclus10nary Zomng 
The act enVIsions the use of tlurd-party non-profit entrties that would acquire IZ uruts for resale 
to ehgible households at affordable pnces It 1s envis10ned that such entities, known as Housmg 
Trusts, nught be able to purchase the umts at pnces that would allow the seller to gam a greater 
profit than 1f the seller sold the urut to an eligible household. The amendments propose would 
permit an IZ unit owner to sell Its property to these third-parties at a price greater than would be 
otherwise penmtted, but requires the tlurd party to sell the urut at the pnce prescribed by the 
Mayor. The amendments also recogmze the dec1s1on of the Council to pemnt the Mayor to set 
resale pnces Without the use of a pnce schedule mtended to only govern the mitlal sale of an IZ 
umt 

Inclusion of the R-2 Zone. The R-2- zone dtstnct was not among those zones included m Order 
No 04-33 The proposed amendments would make the R-2 zone d1stnct subject to Chapter 26, 
Inclus10nary Zorung Program, and provtde changes to lot wtdth and area to accommodate the 
20% bonus density enabled by Chapter 26 

Low and Moderate Density Neighborhood Form. In order to accommodate the additional lots for 
a grven IZ-related parcel. and to reflect the existing ne1ghborhood form in the R-2, R-3 and R-4 
zones, the advertisement proposes that exlStmg width requirements of the base zone be kept, but 
would permit smaller lot areas through shallower lots. The proposed changes would also permit 
a developer to aclueve bonus density by narrower lots, but only by special exception. 

Affordable Unit Set-As1de Calculation: The language clanfies how the set-aside requirement 
Will be calculated. The calculation would be based on the greater of the gross floor area (gfa) 
devoted to residential use, or the bonus density unhzed. Thls formula would base the set-aszde 
calculatwn on only the restdential gfa Within m.lXed-use projects, or on the IZ bonus density 
actually used, and not that which is theoretically available. Thus the set-aside is not based upon 
the maxunum potential bonus density that can be achieved on a property, but IS based upon 
etther a percentage of the bonus density used or of the residential uses to be constructed, 
whichever 1s greater. This affords flexibllity to developers while also elnninating the need to 
seek BZA approval to reduce the set-aside based upon the impact of except10nal conditiOns 
affecting the property 

Zoning Envelope Modifications. The proposed amendments would grant 10 feet of additional 
hetght to developments m the C-2-C and SP-2 zone districts, and returns these zones' maxunum 
residential lot occupancy to 80%, from the 90% orig~nally permitted by the IZ regulations This 
would ensure better access to light and air and would conform these zones With zones havmg 
comparable constraints 

Off-Site Compliance The proposed amendments would authorize the BZA to approve off-site 
IZ comphance VVJthin the same census tract through covenants on land owned by a second party 
The regulations currently require common ownership of both parcels. 
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Requests for Complete Relief· As noted, the set-aside flexib11ity proposed m the advertised text 
eliminates the need for BZA rehef zf a site conditiOn or government restramt does not penrut 
access to the full 20% bonus density Nevertheless, the Office of the Attorney General IS 

recommendmg the addition of a proviSion permitting a property owner to complete rehef from 
the set-aside proVISion based upon a showing that compliance would deprive the owner of 
econo:rru.cally viable use of the land. Because of the availability of both this form of relief, and 
relief from on-site compliance, the need to file for a vanance from the set-astde reqwrement 
would be rare and would not be npe for consideration until after the property owner has 
exhausted the admmistrattve remedies proVIded. Therefore, the Office of the Attorney General 
is recomm.endmg a provision that, wlule permitting the simultaneous filmg of applications for 
adnumstrative rehef and a vanance, would reqwre the Board of Zomng Adjustment to first 
consider the requests for ad.mmtstranve relief, and only go on to constder the vanance request If 
it votes to deny the other form( s) of rehef sought. 

IZ Apphcabihtv Date: Refinements include language setting a date certam for the application of 
the IZ regulations and provides that projects that have been approved by that date certain by a 
flnal actiOn vote of the Zonmg Commission are not subject to IZ reqwrements These dates 
have been mtentionally left blank in this nonce and the public is invited to offer suggested dates 
at the public heanng. 

The pubbc heanng on this case will be conducted in accordance with the provisions of§ 3021 of 
the Dtstrlct of Columbia Mumcipal Regulations, Title 11, Zonmg Pursuant to § 3020, the 
CommisSion will impose time !units on testimony presented to 1t at the public heanng. 

All individuals, organizations, or associations Wishing to testify m this case should file therr 
mtentwn to testify m writing and indicate the heanng date on which they Will appear. Wntten 
statements, in heu of personal appearances or oral presentations, may be submitted for mclusion 
in the record. 

Information responsive to tlns notice should be forwarded to the Director, Office of Zonmg, 
Suite 200-S, 441 4th Street, N.W, Washington, D.C 20001 FOR FURTHER 
INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING AT (202) 727-6311. 

CAROL J. MITTEN, ANTHONY J. HOOD, GREGORY N. JEFFRIES, JOHN G. 
PARSONS, AND MICHAEL G. TURNBULL, FAIA, ZONING COMMISSION FOR THE 
DISTRICT OF COLUMBIA, BY JERRILY R. KRESS, FAIA, DIRECTOR, AND BY 
SHARON SCHELLIN, SECRETARY TO THE ZONING COMMISSION. 
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APPENDIX TO HEARING NOTICE FOR ZC CASE 04-33 B 

TEXT OF PROPOSED AME:NDMENTS TO CERTAIN CHAPTERS GOVERNING 
OVERLAYS AJ\1}) TO CHAPTER 26, 

I~CLUSIONARY ZONING 

(Changes to existed subsections are shown as fol lmvs: boJded/underlined additions and 5trHEe 
ffife~ deletions.) 

The following language is advertised to amend the Hotel/Residential Overlay: 

1101.7 

1101.8 

1101.9 

The following n ·pes of bonus densitv is available in the HR OverlaY 
District: 

IZBonus - -
- -

Maximum Lot Bonus 
Base Zone Heiuht Occuoancv FAR 

Hote1 R'bs1iiential~.~~{ - ' . .-. :: ~H,-~ ..... - -. 

C-3-C §1101.6(a) 100% 20% 
0_2 §1101.6(a) 80% 20% 

General 
Bonus 

Maximum Lot Bonus 
Use Heioht Occuoancv FAR 
Hotel and 
Aoartment House 0 0 2.0 

Anv use of the bonus densitv provided for in &1101.7 shall be deemed to 
frrst utilize the IZ bonus. 

Use of the general bonus shall not count towards the set-aside 
requirements of §2603. 
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The followzng language zs advertzsed to ame'fJ(i the Capltollnterest Overlay 

1204 INCLUSIONARY ZONING 

1204.1 Notwithstanding the requirements of §1203.1 and §1203.3, developments 
that are subject to the requirements of Chapter 26 Inclusionarv Zoning 
may use the following ~odifications to the CAP Overlay's height, lot 
occupancy and FAR: 

(a) In the CAP/R-5-B, CAP/C-2-A, and CAP/SP-1 Overlav Districts: 

i) The floor area ratio for new construction shall not exceed 2.16 
FAR 

ii) The maximum building height shall not exceed fortv ( 40) feet 

(b) In the CAP/R-5-B, and CAP/C-2-A Overlay Districts: 

i) The lot occupancy shall not exceed seventy-fwe percent {75%); 

(c) In the CAP/R-4 base zone: 

i) The minimum lot size shall be 1.500 square feet; and 

ii) The minimum lot width shall be fifteen (15) feet. 

The followmg language zs advertised to amend the Cleveland Park Overlay 

1306.8 Notwithstanding the requirements of §1306.6 and §1306.7, developments 
that are subject to the requirements of Chapter 26 Inclusionary Zoning 
may use the following modifications to the CP Overlay's height, lot 
occupancv, and Boor area ratio restrictions: 

(a) The maximum building height shall not exceed fortt_-tive ( 45) feet. 

(b) The lot occupancy shall not exceed seventy-five percent (75°/o); and 

(c) The floor area ratio shall not exceed 2.4 FAR. 
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The followzng language zs advertised lo amend the Ezghth Street Overlay 

1309.8 Notwithstanding the requirements of §§1309.6 and 1309.7, developments 
subject to the requirements of Chapter 26 Inclusionary Zoning mav use 
the following modifications to the ES Overlay's height, lot occupancy, 
and FAR restrictions: 

(a) The maximum building height shaD not exceed flftv-fJVe (55) feet; 

(b) The lot occupancy shall not exceed seventv-five percent (75%); and 

(c) The :floor area ratio shall not exceed 3.6 FAR. 

The followzng language 1s advernsed to amend the Woodley Park Overlay 

1307.8 Notwithstanding the requirements of §§1307.6 and 1306.8, developments 
that are subject to the requirements of Chapter 26 lnclusionarv Zoning 
may use the following modifications to the 'WP Overlav's height, lot 
occupancy, and floor area ratio restriction: 

(a) In the 'WP/C-2-A Overlax District: 

i. The maximum building height shall not exceed fifty (50) feet; 

ii. The lot occupancv shall not exceed seventy-five percent (75%); 
and 

iii. The floor area ratio shall not exceed 3.0 FAR. 

(b) In the WP/C-2-B Overlav District: 

i. The maximum building height shall not exceed flfty-fJVe {55) 
feet; 

ii. The lot occupancy shall not exceed eighty percent (80%); and 

ill. The :floor area ratio shall not exceed 3.6 FAR. 

The followzng language zs advertzsed to amend the Takoma Overlay 

1310.11 Developments properties subject to the requirements of Chapter 26 may 
use the foUowing modifications to heighf and lot occupancy in order to 
achieve the bonus densitv: 
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(a) The floor area ratio for new construction shall not exceed 3.0 FAR; 

(b) The Jot occupancv shall not exceed seventv-five percent (75% ): and 

(c) The maximum building height shall not exceed flfn·-five (55) feet. 

The .following language is advertised to amend the H Street Overlay: 

1327 fNCLUSIONARY ZONL~G (HS) 

1327.1 Developments properties subject to the set-aside requirements of Chapter 
26 lncJusionan; Zoning ma,· use the Height and Lot Occupancv and 
Bonus to Base Zone FAR in the fo llowing table: as the basis of calculating 
the set-aside requirements of §2603: 

IZBonus - - -
- - -

Bonus Lot Maximum 
Base Zone FAR Occuoancv Heiuht 

HSt ·~~· "';!'!?,. 
j 

1:.) -~·· .,, ,.~ ~..., ' •" ' ree .:Jro'i :•: -· p~ ~ . ( ~ .. " . ~, • 
C-2-A 0.5 75% 50 
C-3-B 0.7 80% 70 
C-2-C 1.2 80% 100 

1327.2 The use of bonus densitv bv a propem• also eli!!ible to use the bonus 
provided for in § 1324.3 shall be deemed to first utilize the bonus 
authorized in § 1327.1. 

1327.3 Use of the bonus authorized in § 1324.3 shall not count towards the set-
aside requirements of§ 2603. Bonus densitv achieved through § 1324.3 of 
the HS Overlav that is in addition to the above table shall not count 
toward the set-aside requirements of § 2603. 

The following language is advertised ro amend the Reed-Cooke Overlay: 

1402.1 The maximum height permitted in the RC Overlay District shall not exceed 
forty feet (40 ft.) plus roof structure as defined in this title; provided, that in 
the RC/C-2-B Overlay District, the Boa:rd of Zoning Adjustment may approve 
a maximum height of fifty feet (50 ft.) with appropriate setbacks from the 
street, plus roof structures, subject to determination by the Board that the 
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:f1f0jeet v.<.ill be permitted, to proVIde for the on-s1te construction er 
suestantlal feh:aetlitaaon of low and moderate mcorne household units, as 
defined by the Inclusionary Zoning regulations of Chapter 26 the D C 
Department of Housmg and Commumty D~relopment; of for a total gross 
floor area equal to fifty percent (50%) of the addrtlonal gross floor area made 
possible by the height bonus ey thfs eJ£Geptwn 

The followzng language zs advertlsed to amend the; Fort Totten Overlay 

1563.6 Notwithstanding§ 1563.4, overlay properties subject to the requirements 
of Chapter 26 Inclusionarv Zoning mav utilize, the following 
modifications to height lot occupancy. and FAR: 

(a) In the FT /C-3-A Overlay District: 

i) The floor area ratio for new construction shall not exceed 4.8 
FARi 

ii) The _lot occupancy shall not exceed eighty percent (80%); and 

iii) The maximum building height shall not exceed sixty-five (65) 
feet. 

(b) In" the FT/CR Overlav District: 

i) The floor area ratio for new construction shall not exceed 6.0 
FAR; 

ii) The lot occupancy shall not exceed seventv-five percent (75%); 
and 

iii) The maximum building height shall not exceed ninety (90) feet. 

The followmg language rs advertzsed to amend the Capztol Gateway (CG) overlay 

1601 

1601.1 

BONUS DENSITY AND HEIGHT (CG) 

CG Overlay developments subject to the set-aside reouirements of 
Chapter 26 Inclusionm Zoning may use the FAR. Height and Lot 
Occupancv in the following table as the basis of calculating the set-aside 
requirements of§ 2603: 
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-
-

Base Zone 
o ·ai>:t ·J G ~ t · ·· - .. ,~t l '3 1 o ·1 :a ew.a¥ l.· ~1 

C-2-C 
C-3-C 
CR 
W-1 
W-2 
W-3 

IZBonus - -
- -

Lot Maximum 
FAR Occuoancv Height 

- :i_l ~ ' ::. ~·;J ,... .... .~·;~ .. l. ' ' ~.,.j.c,\i''·" '_,•'¥, •' I • "' <!'· t ·, . i"11. .:tr.l • ,\ :'<', 4 ..1';: .. ~.-ri.• .... ' .~- f\: ' .. ~~~ .... •f.. 

7.2 80% 110 
7.8 100% 90 
7.2 80% 100 
3.0 80% 50 
4.8 75% 80 
7.2 75% 100 

Bonus density achieved via §§ 1601.2 or 1601.4 does not affect the set­
aside requirements of § 2603. 

1601.+2 In the CG/CR and CG/W-3 Districts, a building or combined lot development 
shall be allowed a maximum density of +:{} 8.2 FAR; provided that the 
additional 1.0 FAR in excess of the matter of right maJtimum of 6.0 § 1601.1 
FAR shall be devoted solely to residen6al uses, which, for the purposes of 
this subsection, does not include hotel uses. 

160 I.;J_ For the purpose of accommodating bonus density as authorized by § 1 60 1.1 , 
the maximum permitted building height shall be that permitted by the Act to 
Regulate the Height of Buildings in the District of Columbia, approved June 
l, 1910 (36 Stat. 452: D.C. Official Code §§ 6-601.01 to 6-601.09), as 
amended; provided that in Squares 60,1 , 656, and 657 those lots abutting or 
separated only by a street or alley from residentially zoned property s}l..all 
provide a one-to-one (1 :I) building setback for any part of a building that 
exceeds ninety (90) feet in height on the side abutting the residential zone. 

1601..;1 In the CG/W-1 District, a building or combined Jot C!eveloprnent shall be 
allowed a maximum density of B 4.0 FAR and a maximum height of fifty­
five (55) feet to accommodate the additional density. The additional 1.0 FAR 
in excess of the matter of right maximum of :2.5 F:\R §1601.! shall be 
devoted solely to residential uses unless the building or the combined lot 
development includes at least 2.0 FAR of residential uses, in which case the 
additional 1.0 FAR may. be devoted to any permitted use in the W -1 zone. For 
the purposes of this subsection, the term "residential uses" does not include 
hotel uses. 
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The followzng language zs advertzsed to amend the Uptown Arts Overlay 

1904 

1904 1 

1905 1 

1909 

1909.1 

BONUS DENSITY 

A proJect shall be eligible for bonus gross floor area for space devoted to one 
of the preferred uses listed m § 1904.2: provided 

(a) Bonus densJ.ty may be used either to mcrease the gross floor area of the 
bull ding for any permitted' use up to the maxnnum floor area ratio (FAR) 
specified m paragraph (b) of this subsection, or to provide nonresidential 
uses or development in excess of the otheiWise applicable limitation on 
the gross floor area of nonresidential uses m the underlying zone dlstnct, 
and 

(b) No buildmg that uses bonus density shall achieve a maxrmum FAR in 
excess of 6 0 m the underlymg CR Distnct, 4.5 m the underlying C-3-A 
and C-2-B D1stncts, or 30m the underlying C-2-A Drstnct 

(c) No property subject to Chapter 26,Inclusionary Zoning, shall be 
eligible for bonus gross floor area unless it has met the set-aside 
requirement£ of § 2603 and used all the bonus density of available 
through §2604. 

*** 

(c) Bonus floor area earned by the provisions of§ 1904 may be developed 
on any lot or combinatron of lots governed by the covenant required by 
paragraph (f) of thts subsection, provtded, no development on any lot 
shall exceed the maximum he1ght and bulk standards m §§ 1902 and 
1904 l(b), unless otherwise permitted bv § 1909; and provided further, 
the ground level uses requrred by § 1901.1 shall not be transferred, but 
shall be prov1ded on each lot; 

*** 

INCLUSIONARY ZONING 

ARTS Overlay developments subject to the affordability requirements of 
Chapter 26 Inclusionary Zoning may use the following modifications to 
height and lot occupancv in order to achieve the bonus densitv permitted 
bv §2604.1: 
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(a) In the ARTS/C-2-A Overlay District: 

i) The ~oor area ratio shall not exceed 3.0 FAR; 

ii) The residential lot occupancy shall not exceed seven tv-five 
percent {75%); and 

iii) The building height shall not exceed fifty {50) feet. 

(b) In the ARTS/C-2-B Overlay District: 

i) The floor area ratio shall not exceed 4.2 FAR; 

ii) The residential lot occupancy shall not exceed eighty percent 
{80%); and 

iii) The building height shall not exceed seventy (70) feet. 

(c) In the ARTS/C-3-A Overlav District: 

i) The floor area ratio shall not exceed 4.8 FAR; 

ii) The residential lot occupancy shall not exceed eighty percent 
(80%); and 

iii) The maximum building height shall not exceed seventv-five £75) 
feet and shall be subject to the -setback requirements of§ 1902.1 

ilib 

(d) ~n the ARTS/CR Overlay District: 

i) The floor area ratio for new construction shall not exceed 7.2 
FAR· ~ 

ii) The residential lot occupancy shall not exceed eightv percent 
(80%); and 

iii) The maximum building height shall not exceed one-hundred 
(1 00) feet and shall be subject to the setback reguireme~ts of§ 
1902.2. 
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Thefollowmg language amendments are advertzsedfor Chapter 26 of the Zonmg Regulatzons, to 
brmg the IZ regulatzons mto conformance w1th the Act 

CHAPTER 26 INCLUSIONARY .ZONING 

2601 

2601 1 

DEFINTIONS 

When used m the chapter, the following terms and phrases shall have the 
meanings ascnbed 

Ae&ie\'&ble beaus deMity The amotmt of the bonas de:as1ty permttted 
u:ader § 360 4 that poteatia:lly may be litihzed WitBm a paruoular melt:zs1onary 
deYelopment; BotwitftstaB&i:Bg eo:ast:Falfl:ts resl:l!tm:g from the pfiys1ea:l 
ohametens:tles of the land or resteet10ns imposed by Distnot or federal la·.vs 
and ageao1es 

The Act - the Inclusionarv Zoning Implementation Amendment Act of 
2006, effective Mar. 14,2007 (D.C. Law 16-275; 54 DCR 880). References 
to the Act mclude any Mayor's Order, agency rule, or other administrative 
Issuance promulgated pursuant to that legiSlation 

*** 

Moderate-income household ~ a household of one or more mdlv1duals With a 
total annual mcome adJusted for household Size equal to between fifty:!!!!£ 
percent (~ 51%) and e1ghty percent (80%) of the Metropolitan Statistical 
Area median as certified by the Mayor pursuant to the Act. 

*** 

2602 5 An owner/occupant of an inclus10nary unit may !!!! sell the unit at a pnce 
greater than that established bv the Mavor pursuant to §103 if the Act, 
rnaxiJ.m:Hn pennittea l:Ulder tfte purohaseLre:ataJ seiaedl:He if unless the pnce ts 
offered by the Mayor or a Housing Trust authorized by the Mayor. 

2602.6 No eligible _household shall be offered an inclusionary unit for rental or 
sale at an amount greater than that est_ablisbed by the Mavor pursuant to 
§ 103 of the Act. 
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Thefollowmg amendments are advertJsed to apply lZ zn the R-2 and amend IZ m the R-3 and 
R-4zones 

2602.3 Tlus chapter shall not apply to hotels, motels, mns, domntories, housing 
developed by or on behalf of a local college or university exclusively for its 
students, faculty, or staff, housing that is owned or leased by foreign mlSSlons 
exclusively for diplomatic staff, roommg houses, boardmg houses, 
oommuruty-based residential facilities, smgle room occupancy development 
or developments in R-1~ and C-4 Districts. 

2603 1 

2603.3 

2604.3 

*** 

An mclusionary development for whtch the primary method of construction 
does not employ steel and concrete frame structure located m an R-2 R:-; 
through R-5-B Distnct . 

*** 

Inclus10nary developments located in R-2 R:-; through R-5-D, 

*** 

Incluswnary developments m B::1 R_....; through a:ed R-4 zoning chstncts may 
use the mlllliilutn lot dimens1ons as set forth m the folloWing table· 

-
IZ Zonina Modifications -

Base Zone IZMin. Lot' Min. Lot Min. Lot Width 

' 
' Area-(sguare 

' 
Width (fe_et} (feet) 

f~t) special 
Exc~o1ion -

R-2 Detached 3~00 40 32 
R-2 Semi- 2,500 30 25 
Detached - -

R-3 1..i.600 20 16 
R-4 l..i.500 18 16 

- - -
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The followmg language amends the affordable housmg set-aszde calculation 

2603 1 An mcluswnary development for winch the pnmary method of constructron 
does not employ steel and concrete frame structure located m an R-2 .R:-; 
through an R-5-B Distnct or m a C-1, C-2-A, W-0 or W-1 D1strict -shall 
devote the greater of 1 0% of the gross floor ar:ea being_ devoted to 
residential use res matt-er of right density or 7 5% of its aehlevable the bonus 
density being utilized to mclusionary units 

2603.2 An inclus10nary development of steel and concrete frame constructJ.on located 
m the zone d1stricts stated in §2603.1 or any development located m a C-2-B,. 
C-2-C, C-3, CR., R-5-C, R-5-D, R-5-E, SP, W-2 or W-3 District shall devote 
the greater of 8% of the gross floor area being devoted to residential use H5 

matter of right density or 50% of rts aehie•rable the bonus density ~eing 
utilized to mclus10nary uruts. 

The followzng language amends relzef from complzance provzszons 

2606 EXEMPTION FROM COMPLIANCE 

2606 1 - The Boaf<i of Zomng Adjustmelit saall redti:ee the requirements of§ 2603 for 
eaeli sqUB:Fe foot of achievable bonus density that ca:IH:lot be accessed due to· 

(a) Site conditwns sueh as shape, slope, or other sl:l'liiler phystcal conditions, 
er 

(b) De¥elopment restnctions rmposed on tlie Pfepefiy-by Dtstaet or federal 
government agenetes 

2606 . .2 Applicants seekiftg rehef uneer § 2606 1 (a) shall sl:l-bH'-ut arohiteeruca-1 plans 
flftd elevetlol3:S studies demonstra:tl:flg ~ I:a'lpact of stte cond1tlons on 
achieving the maximum peffB:itted bonus denstty. 

2606.3 Apphcaats tor relief under §2606 1 (b) shall mclude With the1r a:pplioation the 
vlritten order that URposed tfte relevant development FeMctlOH end shall 
eertrr)' that the restnct10n ·.vas not m tbe anginal plans sabmitied by the 
apphcant to the agency, but YR:S either offered in response to the agency's 
coooems expressed en the record or v,ras Wlilaterelly imposed by the ageaey. 

2606.1 . The Board of Zoning Adjustment iS authorized to_ grant partial or 
complete relief from the requirement of § 2~03 upon _a showing that 
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2606.2 

compliance (whether on site, offsite or a combination thereof) would deny 
the applicant economically viable use of its land. 

No application for a variance from the requirements of§ 2603.2 may be 
granted until the Board of Zoning Adjustment has voted to denv an 
application for relief pursuant to this section or § 2607. 

The followmg language amends the off-szte provzswns 

2607 

2607.1 

2607.2 

OFF-SITE COMPLIANCE 

The Board of Zoning Adjustment IS authorized to permit some or all of the 
set-as1de requrrements of §2603 to be constructed off-s1te OR pro~e!'ty er.vBed 
by the aPF'heaRt upon proof, based upon a specific economic analysis, that 
compliance on-site would unpose an economic hardship. Among the factors 
that may be considered by the BZA m determmmg the existence of economic 
hardship are· 

(a) ExceptiOnally htgh fees m condomiruum developments that cannot be 
reduced to levels affordable to eligible households; 

(b) The mclusion of expensive and specialized social or health services m a 
retirement housmg development or a development that principally 
provides housing for the disabled, If such servtces are not severable from 
the proVIsion of housmg and render uruts m the development 
unaffordable to eligtble households, or 

(c) For a rental development the owner of wlu@ Wishes to, change the 
property's use to one hsted in § 2602 3, proof that contmuation of the 
rental use IS no longer economically feasible. 

An applicant who has demonstrated the existence of economic hardship shall 
further demonstrate that the off-site development 

*** 
(g) The set-aside inclusionary llliits on the receiving lot do not exceed 

30% of the residential use of that lot. 

(h) ·No lot shall receive density bevon_d that provided bv § 2604.1 
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2607 3 The requrrement of 2607.2 (a) may be wmved upon a showing that the 
applicant,:, after good fa1th efferts,-,vas unable to loea~ JWOperties •.v:itl=Ha the 
same sensus t:raet or that the costs to purchase and dey.xelop available 
properties "tVOWd render eoth the l:'ftei-e:sionary and off Site proj eets 
eeonomically mfe.asi.ele 

(a) Owns the off-site property; 

(b) The propertv is located in the District of Columbia; 

(c) Has met all the other requirements of §2607.2 

2607.4 Inclus10nary units constructed off-s1te shall not be counted toward any set­
aside reqmrement separately apphcable to the off-s1te development pursuant 
to§ 2603 

2607 5 No order granting off-s1te compliance shall become effective until a covenant, 
found legally sufficient by the Office of the Attorney General, has been 
recorded m the land records of the Dtstrict of Columbia between the owner of 
the off-s1te development and the Mayor. A draft covenant, executed by the 
owner of the offsite propertv, shall be attached to an application for relief 
under this section. -

2607 6 The covenant shall bmd the owner and all future owners of the off-site 
development to: 

(a) Construct and reserve the number of mclusionary uruts allowed to be 
accounted for off-site, m accordance Wlth the plans approved by the 
Board and the condlttons of the Board's order, 

(b) Sell or rent, as applicable, such units m accordance with the provisions 
of this Chapter and the Act for so long as the off-stte development 
remmns m eXIstence, 

(c) Netther apply for nor accept any development subsidies from federal or 
Dtstnct government programs established to provtde affordable housmg; 

(d) Acknowledge that the owners are legally responsible for the set-astde 
reqmrement accepted as 1f the requrrement had been 1m posed directly on 
the off-stte development, and 
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(e) Not request special exception or vanance relief with respect to the 
obligatlons accepted or its own obligations under tlns Chapter. 

2607 7 Upon the recordation of the covenant, the set-astde reqUirements permitted to 
be accounted off-stte shall be deemed to be the legal obligation of the current 
and future owners of the off-s1te development All dwellmg uruts as are 
required to be reserved m the off-site development in accordance with the 
BZA order shall be deemed mclusionary umts for the purposes of tins Chapter 
and the Act 

2607.8 No apphcat10n for a certificate of occupancy for a market-rate umt on the 
mclus10nary development shall be granted unless construct10n of the off-site 
inclusionary units is progressmg at a rate roughly proportional to the 
construction of the on-site market-rate units 

Thefollowmg language amends IZ's appllcabzlzty date 

2608 APPLICABILITY DATE 

2608 1 The proVIsions of tlns Chapter as adopted by Zonmg Commzssion Orders 04-
33 and 04-33A,_and_all amendments made by Order No 04-33A to 11 DCMR 
§§ 14021, 1904 2, and 1999 2, and [ALL AMENDMENTS PROPOSED 
ABOVE AS ARE ADOETEDJ shall become effective davs followmg 
the Issuance of the frrst purchase/rental schedule or the p1:1alicanon Elate in the 
D C. Register of Zeamg Cmmmssiea OrEier , establishlB:g the 
inolasionary oorung o:vefiay, v:hieae¥er lS ilie lest to OCOI:lf [NOTE· 
LANGUAGE IN ITAUCS WILL BECOME EFFECTIVE UPON THE 
PUBLICATION OF ORDER 04~338] 

2608.2 The provisions of this Chapter shall not applv to anv building approved 
by the Zoning Commission pursuant to ChaptersJ6 or 24 through a final 
action vote occurring on or before 


