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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
NOTICE OF-FINAL RULEMAKING 

and 
Z.C. ORDER NO. 04-33A 

Z.C. Case No. 04-33A 
(Text Amendment- Inclusionary Zoning- Locations) 

February 12, 2007 

The Zonmg Comrrusswn for the Distnct of Coiumbia (the "CommissiOn"), pursuant to Its 
authonty under § 1 of the Zonmg Act of 1938; approved June 20, 1938 (52 Stat 797, as 
amended, D C Official Code § 6-641 01 ), havmg held a pub he heanng as requrred by § ·J of the 
Act, (D.C Official Code § 6-641 03), and havmg referred the proposed amendments to the 
National Capital Planmng Comrmsston (''NCPC") for a 30-day penod of review pursuant to § 
492 of the Distnct of Columbia Charter, hereby gives notice of Its adoption of amendments to § § 
1402 1, 1904.2, 1999 2, 260I I, 2602 I, 2602 3, and 2608 I of the Zomng RegulatiOns (Title II 
DCMR) to specify the locations where the requirements and mcentives of Chapter 26, 
lncluswnary Zonmg ("IZ"), Will apply A Notice of Proposed Rulemakmg was published m the 
December 29,2006 edttton ofthe DC Regzster at 53 DCR 10337 

In response to the comments received, the Comrrusswn dec1ded to retam the bonus hetght 
provtsiOn m the Reed Cooke Overlay, but to make Its availabthty automatic, rather than through 
spectal exceptiOn approval as ts now the case, once the Incluswnary Zomng program becomes 
effective In additiOn, the final text clanfies that only those properties mcluded wtthm the five 
transferable development nghts recetvmg zones on February 12, 2007 (the date the Comnusswn 
adopted thts Order) are exempt from the IZ requrrements Fmally, as lfidicated m the Notice of 
Proposed Rulemakmg, the extstmg text of 11 DCMR § 2608 1, whtch provtdes for a delayed 
effective date of the IZ regulations, IS amended to ehmmate a reference to thts Order, smce tt IS 

bemg published pnor to the Dtsmct Issuance of the first purchase/rental schedule. The 1ssuance 
of that schedule ts the only pre-condition left to the effectiveness of thts program (although that 
schedule cannot be 1ssued until the IZ legislation becomes effective and applicable) None of 
these changes are substantial enough to warrant republicatiOn of the proposed nottce 

The text amendments adopted herem w11l, subject to the exemptions noted below, apply IZ to all ~ 
Residence Dtstncts zoned R-3 through R-5-D, all Commerctal Dtstncts zoned C-1 through C-3-

1 

C; all Waterfront Dtstncts zoned W-I through W-3, all Mrxed Use (CR) and Spectal Purpose : 
(SP) districts, and all overlay d1stncts except the Downtown Development ("DD") and Southeast ~ ~ 
Federal Center Overlay Dtstncts and the C-2-A portion of the Naval Observatory Precmc!Q ~ _) 
Overlay Dtstnct Also exempted from IZ are all properties presently mcluded wtthm the fiv~ 8 \"'' 
Transferable Development Rights Recetvmg Zones, all properties now or m the future mapped 1~ 0 
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the W-2 zoned portiOns of the Georgetown Histone D1stnct. and the R-3 portion of the 
Anacost1a Histone Dtstnct 

The amendments also bnng the voluntary affordabthty requrrements of the Reed-Cooke and the 
Uptown Arts Overlay Distncts mto conforrrnty wtth the mandatory set astde reqUirements of IZ 
provisions These amendments, hke all other existing and new substantive provisions of Chapter 
26, will not take effect unt1l the District issues the first schedule that establishes the maximum 
amount that the owner of a property that ts subject to IZ may receive from low- and moderate­
mcom::' households for the rental or purchase ofumts set aside pursuant to the IZ program 

Existing Zon!ng 

Tirrough Its publicatiOn of Order No 04-33 m the August 18, 2006 edttlon of the DC Regzster, 
the Zomng Commisswn estabhshed a mandatory Incluswnary Zonmg program Essentially, the 
program applies to new restdentlal developments wtth ten or more uruts and certam additions to 
existing residential developments Such developments and add1t10ns must devote a portiOn of 
their gross floor area to be sold or rented to low- or moderate-mcome households at less than 
market-rate amounts Bonus del1Slty of up to 20% additional gross floor area Is made available 
to properties subJect to these requrrements. The Order md1cated that subject properties would be 
mapped withm an overlay d1stnct, but left the selection of those areas to thrs proceedmg 

The Comrmsswn did not adopt regulatiOns governmg the admimstratwn and enforcement of the 
program, bellevmg that the Council of the District of Columbia was the proper forum to enact 
such measures or to delegate some or all of that responsibility to the Mayor In December of 
2006, the Council enacted and the Mayor signed the Inclusionary Zomng ImplementatiOn Act Of 
2006 (D C Act 16-632) That act IS now undergomg Congressional review and 1s proJected to 
become effective on March 12,2007 Among other things, the act authonzed the Mayor to adopt 
a senes of adrnlDlstrative provisions by regulation and, because none of the fiscal Impacts of the 
program were mcluded wtthm the D1stnct's FY 07 budget, provides that the act "shall apply 
subject to-the-mclusion of1ts fiscal effect man approved budget and fmanc1al plan" 

Set Down Proceedings and Public Hearings 

As noted, this proceedmg 1s the second phase of Case No 04-33, which was imtzated by the 
Campmgn for Mandatory Incluswnary Zoning m November 2004 Pnor to the CommiSSion's 
decisiOn to consider separately the IZ program and the areas where IZ would apply, the Office of 
Planning ("OP"), m a report dated June 30, 2006, offered recommendatwns concerrung the 
geographic apphcatwn of IZ. That report utllized an "additlve" approach toward target areas 
where IZ should be reqUired A map Illustrating the resultmg overlay depicted a large number of 
small, non-contiguous areas scattered throughout the Distnct Subsequently, OP concluded that 
the adm.1mstratmn and enforcement of an IZ program based upon such an approach would be, at 
best, cumbersome and mefficient 
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Testnnony from the first phase ofheanngs and OP's research over the past two years resulted m 
a different approach presented mOP's set down report for this proceedmg, dated June 30, 2006 
Concepts of equity among property owners and neighborhoods and the goals of achlevmg both 
stmphcity of admimstratiOn and maximum effectiveness led OP to start rts analysts by assummg 
that IZ should be applied DIStrict-Wide, and then consideratiOn given to exemptmg zone districts 
or areas from IZ requirements where specific circumstances made IZ incompatible Wlth a zone 
distnct, area. or nezghborhood 

Tlus "subtractive" approach led OP toward applymg IZ to zone districts where changes to the 
permttted buddmg envelope to accommodate a 20% bonus density were compatible with hght 
and rur and other destgn consideratiOns, such as consistency With neighborhood character An 
architectural destgn analysts was conducted to Identify zmpacts on netghborhood scale 

OP then undertook tmpact assessments on mfrastructure, such as transportatiOn/transit and 
sewage, and pubhc services, such as schools The Impact assessments used the extenszve studtes 
comnusswned for the 2006 rev1ston of the District's Comprehensive Plan IZ was a maJor policy 
zrutiative supported m the new Housmg Element of the Comprehensive Plan; therefore, the 
population and JOb growth forecasts created for the Comprehensive Plan already mcluded the 
proJected tmpacts of IZ 

The OP report of Apnl 26, 2005 recommended applymg the IZ req111rements to essentially the 
same areas descnbed at the outset' of this Order The CommiSSion voted to set do'Wil these 
recornmendat:lons for a pubhc heanng and mdtcated that bu!ldmg pennit applicatiOns filed while 
the Comrnisston was heanng and dec1dmg tills case could be processed Without regard to the IZ 
reqmrements 

The Comnusston also decided to hold two mghts of public heanngs, the first to cover IZ outs1de 
of histone districts, and the second to cover the apphcatlon of IZ Wlthm hlstonc d.Istncts The 
ConurussiOn also asked OP to pay particular attention to mformmg and sohc1tmg mput from the 
res1dents of the Distnct OP responded by holding three open meetmgs m drfferent parts of the 
D1stnct and specifically mvttmg Advtsory Neighborhood Comnusswners to attend 

The Zonmg Commission held hearmgs on the application of IZ outside of histone d.Istncts on 
October 5, 2006 and on the application ofiZ m histone districts on October 19, 2006 

At the October 5, 2006 hem·mg, Witnesses m favor of applymg IZ as proposed m the pubbc 
heanng nonce testified that applymg IZ to as many areas and zone categones of the District as 
possible would maxmuze the potential to generate affordable uruts, mcrease opportunities for 
soc1al, cultural, and economic mtegratwn, promote CIVIC engagement, create opportunities for 
capital accumulatiOn by a w1der range of households, reduce displacement or the need to move 
out of the District as household srze grows, mcrease opportumt1es for D1stnct public servants to 
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live Withm the City they serve, enhance envrronmental obJeCtives by mcreasmg walk-to-work 
opporturutles, and simplify the program for the public and the development community 

Witnesses m oppositiOn to a broad geographic ImplementatiOn stressed the rap1d nse m 
construction costs and the dechne m the housmg market smce OP completed Its analysis The 
Witnesses believed that these changes were sigmficant and made It much less hkely that the 
bonus density offered by the program Will adequately compensate developers for the additional 
costs of the complymg With the IZ reqmrements As an alternative, it was suggested that the IZ 
program should be mapped m only limited areas so Its Impact can be carefully assessed before 
broader application; or that Its applicatiOn should be delayed by approximately three years 
Further, there was obJection vmced to OP's relying on the Comprehensive Plan's studies of 
mfrastructure capacity for determmmg IZ's hk.ely physicaltmpact, rather than studymg each area 
of the Distnct m more detatl. 

There was also disagreement about whether IZ should be applied to the DD, with some 
mdtv1duals testifymg It should be mcluded after a three-year delay Other witnesses suggested all 
of Wards 7 and 8 be exempted because of the lugh percentage of lower-mcome housmg already 
contamed. m those Wards and that the Reed-Cooke neighborhood be exempted because of rts 
existing, protected, supply of low-mcome housmg and eXIstmg affordable housmg mcentives 
There was testimony m favor and agrunst applymg IZ to the "\\lisconsm Avenue corridor between 
Tenleytown and Fnendsh1p Heights. 

On October 19, 2006, the Zorung CommiSSion heard testunony concernmg the extent to which 
IZ should be applied Within h1stonc d1stncts Those favonng broad applicability contended that 
such an approach would promote a more eqwtable d1stnbut10n of IZ and be more economically 
mclus1ve ofnetghborhoods throughout the District than would the exclusion of some or all ofthe 
histone dtstncts Witnesses expressed their behefthat vaned and greater heights and denstty can 
be achieved wlule respectmg a lnstonc diStrict's character through the use of upper floor set­
backs and other des1gn techniques It was also suggested that the nght amount of greater he1ght 
can promote better extenor des1gn .by enablmg higher ~eilings, wh1ch could lead to better urut 
design. 

Witnesses opposmg the applicatiOn of lZ to lustoric districts mdJCated that it would be a mistake 
for the Comnuss10n to asswne that IZ 1s compatible With all such d1stncts Instead, the 
Commission was urged to study separately the land use characteristics wtthm each lustonc 
d1str1ct and tailor the IZ requrrements based on the fmdmgs Moreover, It was felt that appiymg 
IZ to histone d1stncts would not produce enough atfordable units to make the extra revtew and 
administrative process worth the effort while, at the same tlme, reducmg the uniqueness of 
md1vtdual histone districts Specific exclusiOns were sought for the Takoma Park, Woodley 
Park, Cleveland Park, K.alorama Tnangle, and the Capitol Hill H1stonc Districts 
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Propose~ Action 

The Zonmg Comnnsswn deliberated whether to take proposed action on the advertised proposals 
at It December I 2, 2006 pub he meetmg The Comnusston diVIded Its dehberatwns mto the non­
histone area and the h1stonc areas T optcs of drs cuss ion regardmg non-htstonc areas mcluded 

• Areas that were not capable ofbeanng the addttwnal bonus denstty, 
• Areas that are strugglmg to attract market rate housmg, 
• The possibility of out-off-scale bmldmgs causmg s1gruficant vtsualtmpacts, and 
• The tmpact of any posstble traffic congestiOn. 

The Comnusswn agreed wtth OP that 

• The Downtown Development Dtstnct and the transferable development nghts (TDR) 
rece1vmg zones could not accommodate more denstty The Commtsston also stated that 
the Comnusston should revtew the exemptiOn every t1me new TDR rece1vmg zones are 
considered for mappmg, 

• Many neighborhoods where there Is a need to attract market rate housmg to facthtate 
dzverse neighborhoods are some of the most raptdly apprectatmg areas of the D1stnct, and 
IZ would help retam some long-term affordabrhty m those neighborhoods, 

• There would not be any sigmficant vtsual tmpacts m terms of scale or loss of green space 
by changes made to the butldmg envelopes m order to accommodate the bonus denstty, 
and 

• The greater dependency on pubhc transportatiOn of the lower mcome households would 
keep 1mpacts on traffic congestiOn to a mm1mum 

The Comnusswn asked OP to explore the expansiOn of IZ to the R-2 Zone Dtstnct m another 
case 

Top1cs of discuss1on on histone areas mcluded 

• The compatibility of the bonus dens tty wlth the character of a histone d1stnct, 
• The burden placed on a developer to go to the' Histone PreservatiOn Revtew Board 

("HPRB") and then, potentially, to the Board of Zomng Adjustment ("BZA") to seek 
reheftfthe IZ bonus was not compatible an HPRB deciston, 

• The overall benefit of applymg IZ to histone districts gtven the reduced development 
potent1al and number of affordable umts created, and 

• The tssue of eqmty among neighborhoods If certam neighborhoods are exempted stmply 
because of therr histone status 
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A maJonty of the Comnuss10n agreed wtth OP that 

• In general, the bonus denstty can be compatible With and, therefore, achievable wtthm 
most histone d1stncts, With the exceptions of the W -2 portiOns of the Georgetown 
HIStone Dtstnct and the R·3 portions of the Anacostta Htstonc Dtstnct and 

• Exemptmg histone areas as a whole created an equity ISsue across neighborhoods. 

The Comnusswn voted to apply IZ to the areas recommended by OP and agreed With the Office 
of Attorney General ("OAG") that the broad apphcatton of IZ wtthm enttre zone dtstncts 
ehmmated the need for an overlay The Commxsston, therefore, authonzed the Issuance of a 
notice of proposed rulemakmg that conststed of only text amendments and the referra.l of the text 
to the Nattonal Capital Planrung Conumsswn for revtew and comment 

Wntten Pubhc Comment 

Only two wntten comments were recetved by the end of the 30-day comment penod on January 
29, 2006 These were from Advtsory Netghborhood CommissiOn ("ANC") I C and OP ANC 
1 C expressed concern over the language deleted from the Reed-Cooke (RC) Overlay There 
were two concerns I) the lack of spectfic standards for denstty m the Reed-Cooke Overlay 
raised questiOns of how bonus would be calculated and 2) the mtent of the Reed-Cooke Overlay 
would be enhanced by retammg the extstmg language 

OP also addressed the Reed-Cooke (RC) Overlay and concluded rt was premature to delete so 
much ofthe section OP provrded alternattve language that kept a maJority ofthe existmg Reed· 
Cooke Overlay provisions, mcludmg the requirement that 50% of additional space developed 
above the RC Overlay's 40·foot he1ght hmtt be set astde for target households The OP 
alternative would brmg the Overlay mto conformance With the IZ chapter by deletmg the 
requirement to go before the BZA for a speczal exceptiOn to receive the Overlay's ten-foot hetght 
bonus 

The spectfic language suggested by OP IS as follows (with new language shown m bold and 
underlined text and deleted language shown m stnkethrough) 

1402 l The maximum hetght perrmtted m the RC Overlay Dzstrtct shall not exceed forty 
feet (40ft) plus roof structure as defined m this t1tle, provided, that tn the RCIC· 
2-B Overlay Dtstnct, the BoaTd of Zonmg Adjustment may aflflFOVe a maximum 
height of fifty feet (50 ft.)r.•;1th atJflFOpnate se~aeks from the street, plus roof 
structures, subjeet to determmahoe by the BoaTd that the pFOjeet wdlshall be 
permitted to provide for the on·stte constructiOn or sl:lbstanhal rehabllMhoe of 
low and moderate mcome household umts, as those households are defined by 
the lnclusionarv Zoning regulatiOns of Chapter 26 the D C Departmeet of 
Hol:lSiHg cmd Comm:umty De:veloprneet, offor a total gross floor area equal to fifty 
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percent (50%) of the additiOnal gross floor area made possible by the height 
bonus. by flus ex:eeptwn 

National Capital Plannmg Cormmsswn 

NCPC reviewed the Com.rmss10n's prehmmary order pursuant to federal reqmrements and, at 1ts 

meetmg of January 4, 2006, determmed that the rz text amendments applymg the previOusly 
adopted rz program would not be mconsistent with the Federal Elements of the Comprehensive 
Plan for the NatiOnal Capttal and would promote several federal pohc1es relatmg to workplaces 
and communities 

Final Action 

The Corrumsswn took fmal actiOn after dehberatmg on the public testunony and written 
comments The CommiSsion agreed wtth OP and ANC IA that the Corrumsswn should reviSit 
the proposed amendment to Reed-Cooke Overlay and agreed with OP that the modtfied test It 
suggested properly balances the needs of that Overlay With the goals of the IZ program 

OAG has determmed that this rulemakmg meets Its standards of legal sufficiency 

Based on the above, the Commtsston fmds that the proposed amendment to the Zomng 
RegulatiOns ISm the best mterests ofthe D1stnct ofColumb1a, consistent wtth the purpose ofthe 
Zonmg RegulatiOns and Zonmg Act, and not mcons1stent wtth the Comprehensive Plan for the 
NatiOnal Capital 

In consideratiOn of the reasons set forth herem, the Zorung Commission hereby APPROVES the 
followmg amendments to Title 11 DCMR, ZONING 

Title 11 of the DCMR, ZONING, IS amended as follows (new language shown m bold and 
underlmed, deleted language m strikethrough) 

A Chapter 14, REED-COOKE OVERLAY DISTRICT, § 1402 1, rs amended to read as 
follows 

1402 1 The maximum hetght permitted m the RC Overlay Dtstnct shall not exceed forty 
feet (40 ft) plus roof structure as defined m thrs tttle, provided, that m the RC/C-
2-B Overlay D1stnct, the Boar=d of Zonmg Adjl:!Stffieet may aiJf:"FOve a maximum 
height of fifty feet (50 ft )J,VHh approf3nate setbaeks iTem the skeet, plus roof 
structures, sabj eot to detenrunattoH by the Board tfta.t the project 'i-villshall be 
permitted to provide for the on-stte constructiOn or saastant1al rehaadit:atiea of 
low and moderate mcome household umts, as those households are defined by 
the Inclusionarv Zoning regulatwns of Chapter 26 4:e D.C Department of 
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He1:1smg and Comml:Huty Development, offor a total gross floor area equal to fifty 
percent (50%) of the additiOnal gross floor area t!Jade posszble by the height 
bODilS. ey thlS exoept!OH 

B. Chapter 19, UPTOWN ARTS-MIXED USE (ARTS) OVERLAY DISTRICT, 1s 
amended as follows· 

1. By amendmg the table foHowmg § I 904.2 to remove the reference to "Below-market 
housmg "as follows 

Proportionate number of 
square feet of additional 
gross floor area earned 

Gross floor area devoted for on-site or off-s1te 
to the bonus use Development 

-(a:) Below market aoHSIHg, 

2 By stnkmg the defmztwn "Below-market housmg" from § 1999 2 

C Chapter 26, INCLUSIONAR Y ZONING, 1s amended as follows 

SectiOn 2601, DEFINITIONS, § 2601 1, rs amended by deletmg the defirutwn 
"Inclusronary Zomng Overlay " 

2 Section 2602, APPLICABILITY, IS amended as follows 

(a) By amendmg § 2602 l(a) to read as follows 

2602 1 Except as provided m § 2602 3, the reqUirements and mcenttves of thts 
Chapter shafl apply to developments that 

(a) Are mapped wtthm the fuoiHSJ:Oftai)' ZoRiHg Oveday, aad the R-3 
through R-5-D, C-1 through C-3-C, CR, SP. and W-1 
through W-3 Zone Districts, unless exempted pursuant to § 
2602.3; 

(b) By amendmg § 2602 3 to read as follows 

2602 3 Th1s Chapter shall not apply to 

(a) Hotels, motels, mns, or donmtones, 
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(b) Housmg developed by or on behalf of a local college or 
umverstty exclusively for Its students, faculty, or staff, 

(c) Housmg that IS owned or leased by foretgn rntssions exclusively 
for diplomatic staff, 

(d) Roommg houses, boardmg houses, comrnumty-based restdential 
facilities, smgle room occupancy developments, or developments 
IE: R 1, R 2 and C 4 D1stnets 

(e) Properties located in any of the following areas: 

(l) The Downtown Development or Southeast Federal 
Center Overlay Districts; 

(2) The Downtown East, New Downtown, North Capitol, 
Southwest, or Capitol South Receivmg Zones on 
Februarv 12. 200J; 

(3} The W-2 zoned [!Ortions of the Georgetown_ Historic 
District; 

(4} The R-3 zoned portions of the Anacostia Historic 
District; and 

(5) The C-2-A zoned portion of the Naval ObservatoM" 
Precinct District. 

(c) Subsection 2608 1 IS amended to read as follows 

2608 1 The provisions of sections 2600 through 2607 of this Chapter as 
adopted by Zoning Commission Orders No. 04-33 and 04-33A and 
all amendments made by Order No. 04-33A to 11 DCMR §§ 
1402.1, 1904.2, and 1999.2 shall become effective upon the 
publicatiOn of the first purchase/rental schedule er-in the D C Regzster 
Zorung Comm1sswn , estabhshiag the Incluswflft:f'y Zonmg 
Q~,xerlay, \Vhlefie•;er iS the last to OGCUi' 

At its pubhc meeting of December 12,2006, the Zorung Conuruss10n APPROVED the proposed 
rulernakmg for non-histone districts by a vote of 4-0-1 (Carol J Mttten, Michael G Turnbull, 
Anthony J Hood, Gregory N Jeffnes. and John G Parsons to approve) 
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At Its public meetmg of December 12.2006, the Zonmg Conumsswn APPROVED the proposed 
rulemalang for histone districts by a vote of 4-1-0 (Carol J. Mitten, Anthony J Hood, Gregory 
N Jeffries, and Michael G Turnbull to approve, John G Parsons opposed) 

Tlns Order was ADOPTED by the Zonmg Comrmsswn at 1ts public meetmg on February 12, 
2007, by a vote of 4-1-0 (Carol J Mitten, Michael G Turnbull, Anthony J Hood, and Gregory 
N. Jeffnes to approve, John G Parsons opposed) 

In accordance With the provzswns of 11 DCMR §3028 9, th1s Order shall become effect1ve upon 
publication m the D C Regzster, that 1s on JUL 2 0 2~ 

J£RRIL YR. KRESS, FAIA 
DIRECTOR J-. 
OFFICE OF ZONING 
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