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Good Afternoon Chairman Cropp and members of the Council I am 

Jeffrey H Gelman With the law finn of Greenstem DeLorme & Luchs, P C I also 

serve as chairman of the Housmg Cormmttee of the Distnct of Columbia Bmldmg 

Industry AssociatiOn DCBIA IS compnsed of over 400 firms representmg 

thousands of professiOnals engaged m the reSidential and commerCial real estate 

mdustry m the Distnct of Columbia 
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Sharon M. DRver 

DCBIA strongly urges the Council to exercise extreme caution before 

supportmg any proposals for the adoption of mclustonary zornng laws and 

regulatiOns. Contrary to the assertions of advocates, the experience of other 

jurisdictions demonstrates that inclusionary zoning bas not proved to be a 

consistently effective public policy for addressing affordable housing needs. 

Further, the direct and in-direct costs, complexities and market disincentives 

inherent in such zoning policy would threaten tbe continued revival of 

residential development in the District. 
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DCBIA recognizes the need, and IS fully supportive of efforts, to mcrease 

the productiOn and preservation of affordable housmg for Distnct residents. The 
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members of DCBIA have been at the forefront m seeking mcreased pnvate and 

pubhc resources for affordable housmg and m improvmg the effictency and 

effectiveness of current housmg programs Over the last four years, the local 

housing mdustry, working tnt partnership wtth District Government, has 

reportedly added, or ts m the process of addmg, about 17,000 affordable hoUSing 

umts m our ctty- a notable achievement whtch stgnals the building industry's 

commitment to findmg the most effecttve and appropriate ways of increasmg the 

affordabthty and quahty of housmg m the Distnct 

Recognizmg the contmumg need for even more affordable housmg, 

DCBIA is prepared to support a voluntary mclustonary zomng program wtth 

adequate substdtes to serve as mcentives m development proJects, where such 

mcenttves can be made to work. If structured to accommodate the particular 

challenges of applymg mclustonary zomng m urban settings, such a voluntary 

program can contnbute as an Important element~n a comprehensive approach to 

housing affordabihty in the Distnct 

It ts our constdered Judgment, however, that tmposing a blanket 

mandatory mclustonary zonmg ordmance on the District would be til-advised and 

counter productive. So-called density bonuses offered m mandatory programs 

often proved Impractical, undestrable or msuffictent m many potential 

developments. As a consequence, the costs of proVIdmg mandated affordable 

umts will not be off-set, and the development wtll not go forward 

Without adequate subsidies and the flexibility of a voluntary 

program, mandatory inclusionary zoning will only constrain residential 

development in the District, raise market-rate housing prices, reduce land 

values and District tax revenues, increase the government costs of program 

administration and trigger potential litigation related to "taking" claims. The 
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net result will likely be a reduction, or at best only a negligible increase, in 

the production of affordable housing- at the expense of market-rate 

production. The full costs of mandatory inclusionary zoning are not readily 

apparent, but they are very real. 

We are submittmg a summary of the expenences of other Jurisdictions 

winch have expenmented With mandatory inclusionary zonmg. It represents a 

cautionary tale of umntended, unforeseen consequences 

DCBIA stands ready to work With District Government and the 

Comprehensive Housmg Strategy Tax Force m developmg workable, cost 

effective programs, winch can constructively address the challenges of housing 

affordabllity m our city 

Thank you for the opportunity to proVIde these remarks 
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A DCBIA Position Paper on 
Mandatory Inclusionary Zoning 

in the District of Columbia 
November 24, 2004 

The DC Building Industry Association ("DCBIA ") strongly opposes the adoption 
of mandatory mclusionary zonmg laws and regulations m the District of 
Columbia Contrary to the assertions of advocates, the experience of other 
Junsdichons demonstrates that mandatory inclus10nary zomng has not proved to 
be an effective public policy Further, the direct and in-direct costs, complexities 
and market dismcentives inherent in such zoning threaten the continued revival of 
residential development in the Distnct with all Its related fiscal Impacts. 

DCBIA recogmzes the need to produce and preserve affordable housing for 
Distnct residents. Our members have been at the forefront m seeking to Improve 
the efficiency and effectiveness of current housing programs. Over the last four 
years, the housmg mdustry, workmg in partnership with District Government, has 
reportedly added, or IS in the process of adding, about 17,000 affordable housmg 
umts in our City- a notable achievement which signals our commitment to 
increasing housing opportunities for our residents 

Recognizing the contmumg need for affordabthty in housing, DCBIA is prepared 
to support a voluntary mclusionary zonmg program w1th adequate subsidies to 
serve as mcenhves in development proJects, where such incentives can be made to 
work If structured to accommodate the particular challenges of applymg 
inclus10nary zoning in urban settings, such a voluntary program can contnbute as 
an Important element m a comprehensive approach to housing affordability in the 
District 

It is our considered Judgment, however, that Imposing a blanket mandatory 
inclusionary zoning ordinance on the District would be ill-advised and counter 
productive. So-called density bonuses offered in mandatory programs often prove 
impractical, undesirable or msufficient m many potential developments. As a 
consequence, the costs of subsidizmg affordable units will not be off-set, and 
many developments will not go forward Without adequate subsidies and the 
flexibility of a voluntary program, inclusionary zoning will only (1) constrain 
residential development in the District; (2) raise market-rate housing prices; 
(3) reduce land values and District tax revenues; (4) increase government 
costs of program administration; (5) and trigger litigation related to "taking" 
claims. 

The net result wlll hkely be a reduction, or at best only a negligible mcrease, in 
the production of affordable housmg - at the expense of market-rate production. 
The full costs of mandatory inclusionary zoning are not readily apparent, but they 
are real. Unless they are met, budders may choose not to build in the District 



The attached summarizes the experience of other Jurisdictions with mandatory 
mclusionary zorung efforts It represents a cautiOnary tale of unmtended, 
unforeseen consequences. DCBIA stands ready to work w1th Dastrict government 
and the Comprehensive Housmg Strategy Task Force m developing workable, 
cost effective programs, which can constructively address the challenges of 
housmg affordabllity m our crty 

Attachment 



lnclusionary Zoning 

After three decades, mandatory inclusionary zoning still remains a 
speculative experiment in public policy. 

In taking a position on mandatory inclus10nary zomng as a public pohcy option, it 
IS useful to distingmsh concept from Implementation. As a concept, mclustonary 
zomng can be descnbed as simply the reverse of exclusionary zoning- a 
straightforward, seemingly cost-free way to zone a degree of affordabibty mto 
new residential development and, at the same lime, to integrate communities 
economically. But when tt comes time to translate that concept into a workable 
program, mclus10nary zoning becomes inherently complex, cumbersome and 
costly That may explam why nationally over three decades so few junsdictions 
have adopted the policy and why the results achteved to date have been, as the 
Urban Land Institute put it, only .. spotty." 

Three states account for the bon's share of communities that have adopted some 
form of mandatory mclustonary zonmg- California (the leader with about 20% of 
1ts JUnsdichons having inclusionary ordinances), Massachusetts and New Jersey 
In all three, despite the claims of advocates to the contrary, the mclusionary 
zomng production of affordable housing has been less than modest. 

In the San Francisco Bay area, for example, 50 communities w1th mclustonary 
zoning have produced an annual average of228 units smce 1973, or fewer than 15 
each when controlhng for the length of time each program was in place. Results 
m the Los Angeles area have been similarly hm1ted, w1th the annual production of 
affordable umts averaging 34 per JUnsdiction In Massachusetts, over 20,000 
subsidized housing units were built between 1990 and 1997, of which only 1200 
were the result of mclus10nary zomng programs. In New Jersey, accordmg to the 
Urban Land Institute, "municipalities now depend on negotiated agreements wtth 
developers rather than mandating (inclusionary zoning) ordinances " 

Advocates often pomt to Montgomery County as a model of what mandatory 
mclusionary zonmg can achieve It's worth a closer look. In 1974, the county 
enacted its Moderately Priced Dwellmg Unit (MPDU) zoning ordinance, which 
mandates that all new residential development of 50 or more units set aside 12.5 
to 15.0% of those units for sale or rent to households whose mcome does not 
exceed 65% of the AMI As a development incentive, the ordmance allows a 
"denstty bonus" of up to 22% Price controls are applied to the MPDU's for 10 
years on owned properttes and 20 years on rentals. Over the years, MPDU 
mandates have produced about 11,000 affordable housing units in the county (or 
an average of approximately 350 units per year) - an amount about equal to that 
produced through other federal and state housing programs Advocates c1te these 



results as a shmmg example of the efficacy of mandatory inclusionary zoning, but 
often neglect to dtscuss the challenges now facing the MPDU program. 

The production of affordable housing in Montgomery County has slowed m 
recent years, as the initial larger-scale resadenttal developments up-county have 
approached build-out. Density mcentives have become less effective m more 
mature, already dense commumtaes, where development rs typically m the form of 
concrete high-nse construction. It is no surprise, then, that the bulk of the 
county's mclusionary zoning-generated affordable housmg was built in 
Gaithersburg and Germantown and not m Bethesda Recent experience m more 
urban areas ofthe county illuminate the difficulties of achieving MPDU mandates 
on-site As a result ofhtgher construction and operating costs and the increasing 
unwillingness of local communities to accept greater densities, current high-rise 
development normally includes a buyout ofMPDU requirements to support 
affordable construction off-site. 

From a Urban Land Institute publication· "Even the number of affordable uruts 
developed under Montgomery County's highly rated program averages about 8% 
of the county's total annual housing perm1ts, and annual production is droppmg 
every year" It would seem clear that the economics of mclustonary zomng work 
best m land-ncb commumties experiencing a surge of new development As the 
staff of the Montgomery County Council recently reported. "ImplementatiOn of 
the MPDU program m non-suburban settmgs gives nse to economic and land use 
challenges." 

Pnnce George's County would appear to be one such Iand-richJurisdtction. It 
enacted a mandatory inclusionary zonmg ordmance m 1991 and produced a 
reported I ,600 umts of affordable housmg over the following five years But in 
1996, the county repealed its mclustonary zomng ordmance "to end the county's 
Image as the region's Mecca for low-cost housing." Beyond matters of Image, 
some hardnosed calculations of tax base adequacy and county program costs no 
doubt also tnggered the repeal deciston 

Much of the academic hterature on mclusionary zomng grapples wtth the question 
of costs What are they and who pays them, when, say, ail $800,000 market-rate 
home is sold as a set-astde for $250,000? A recent study by the Reason Public 
Pohcy Institute (RPPI), a California thmk-tank, Identifies that dtfference m pnce 
as an "opportunity cost" imposed on the builder, landowner or market-rate buyer 
m some variable combination depending on site-specific factors Essentially, 
RPPI regards mandatory inclus10nary zoning as an attempt at price controls wtth 
all the negative market dtstortions that classic supply and demand economics 
would predict. Advocates of mandatory inclustonary zonmg, on the other hand, 
look not at opportunity costs but at development costs and assert that any costs to 
the builder can be off-set by density or other development incentives 



Common sense suggests that any budder will seek to pass on any costs not 
recovered in the sale of subs1d1zed units If the builder can not foresee that 
possibility, the development is unlikely to get built. Ifthe budder can, 1t does get 
built, and the landowner and/or the market-rate buyer absorb the subs1dy cost. 
Not surpnsingly, then, many have come to see mandatory mclusionary zoning as 
just another tax on restdenhal development resulting in hagher home pnces an<} 
lower production rates 

The RPPI study estimates that m the San Francisco area, even w1th only Its 
modest generation of inclusionary zoning set-asides, substdy costs add $22,000 to 
$44,000 to the sales price of new market-rate homes m a medtan housmg pnce 
commumty and more than $100,000 in h1gh housing pnce communities Further, 
the study notes that among inclusionary zoning Jurisdictions m the San Francisco 
area total housmg production declined by I 0,662 uruts over the seven years 
following the inception of ordinances from the production rates achieved m the 
pnor seven years. 

What IS clearly difficult to dispute IS that the mtegratton of subsidized and 
market-rate housmg does ra1se complex financmg and marketmg 1ssues -
especially m mature, bmlt-out commumlles With relattvely high housmg pnces. 
A study by the National Housmg Conference (Inclusionary Zoning Lessons 
Learned in Massachusetts) observed ... A mandate applicable to all developments 
of twenty or more uruts commonly results m developments of nmeteen or fewer 
units Mandatmg affordable umts m cluster developments commonly ktlls 
mterest m clustering" The study concluded "Inclusionary zomng only works 
when the process makes sense - financial and otherw1se - to the development 
commumty" 

Often overlooked are the very real costs to the junsd1ctton that anse w1th 
Implementation of mandatory mclus10nary zomng programs. The obvious costs 
are those of admimstrabon and enforcement, wh1ch are s1gmficant. Most 
observers, including the Urban Land Institute, readily admit that inclusionary 
zoning programs are inherently demanding m admtnistration and "require the 
attention of dedicated, inventive pubhc servants " Beyond those apparent costs, 
there is the resultmg reduction m property tax revenues, when price controls on 
new development lower assessed property values An addthonal community cost 
apphes when high-cost housing is not occupied by households (and tax payers) 
earmng enough to afford high-cost market rates. This is essentially a tax base 
issue that Impacts the inclusionary zonmg goal of mtegrating commumhes 
economically 

Observers have noted that the two stated goals of mandatory inclustonary zomng, 
affordabihty and inclusiveness, are, m fact, contradictory. Such zomng is a pubhc 
pohcy that trades off one goal at the expense of the other. In th1s view, the goal of 
affordabihty would be opt1m1zed by a maximum build-out of market-rate housmg 
in htgh cost areas, in order to maxtmize the tax base and property values that 



generate the revenues to support investment in subsidized housing. Inclusionary 
zomng trades off that wealth generation potential to advance another purpose at 
considerable cost to affordabihty goals. 

Desptte the dubious economics and lackluster results of mclus10nary zoning, 
political pressures to do something about the affordable housmg crisis have grown 
sharply- especially in communities experiencing rapid escalations in housmg 
pnces Two notable examples are urban - Boston and Denver. Their approaches 
to mclus10nary zoning are worth noting 

Boston, a city comparable m population to the Dtstnct and facing some of the 
same practical limitations of inclusionary zoning in high-cost, urban in-fill 
development, has taken a relatively narrow approach wtth its "lnclustonary 
Development Pohcy." It mandates a l 0% affordablltty set aside- 5% for 
households eammg up to 80% and 5% at 80 to 120% of the AMI. Boston is 
apparently focusmg its policy on the unmet demand for ·~orkforce housing" and 
relying on other housmg asststance programs to address the needs of its lower 
income populatton It ts an approach that also reflects the generally held vtew 
that mclusionary zomng works best (or, at least, mcurs fewer negative market 
tmpacts) when income limtts set for subsidized buyers more closely approach the 
AMI. 

Similarly, Denver's Moderately Pnced Dwelling Umt (MPDU) pohcy sets astde 
l 0% of umts in developments of more than 30 umts as affordable for households 
earning up to 80% of the AMI, or 95% m the case of high-rise construction 
Instead of density bonuses with thetr uncertam effectiveness, the Denver program 
offers direct incentive payments to the bmlder Here agam, the focus is on work­
force housmg w1th mcome thresholds approaching the AMI. As ts also the case 
wtth Boston, Denver allows flexible builder off-site and m-heu payment options 

An evenhanded readmg oftbe past three decades of mandatory inclustonary 
zoning clearly shows that its benefits are a lot easter to propose than to deliver. 
Whatever limited successes have been achieved have come in suburban settmgs, 
when housing market conditions have been favorable. As the Urban Land 
Institute has observed "Most (inclus10nary zomng) programs focus on mid to 
large-scale new developments of medtum dens tty m suburban junsdictions. Few 
have experimented with applying inclusionary requirements to other kmds of 
developments, especially projects typical molder cittes and suburbs." In those 
other kinds of developments, the competmg goals of affordabdity and inclusive­
ness impose even greater strams on the practical economics of residential 
development Responding to those strains, Boston and Denver have shaped theu 
inclusionary zoning programs to directly target workforce housing with low set 
astdes, high AMI thresholds and builder options for off-stte construction and in­
heu payments. 



The following questions need to be carefully answered in any evaluation 
of the potential benefits and costs of mandatory inclusionary zoning 

1. In whtch JUnsdictiOns has mandatory inclusionary zoning resulted 
in more than a margmal mcrease m affordable housmg? 

2. What are the similanttes and differences ofthose JUrisdictions with 
the District of Columbia? 

3 What subsidies were provided to housmg providers to offset the 
costs of providing affordable housmg under mandatory inclusionary zomng? 

4 What Impact did mandatory mclusionary zoning have on the pnces 
of market rate housing? 

5 What were the costs incurred and resources expended by the 
governmental agencies charged with the establishment and Implementation of the 
mandatory mclusionary zoning programs? 

6 What was the tmpact on other housmg programs? 

7 What was the Impact on real property values and tax revenues for 
the various jurisdictions? 

8 How many JUnsdichons have enacted mandatory inclusionary 
zomng and then abandoned the program, and why? 

9 How do the JUrisdictions that have enacted mandatory mclusionary 
zonmg compare lustoncally with the Distnct, in terms of the number of 
previously created and preserved affordable housing umts? 

10 How can the Distnct mcrease permitted density in any significant 
way without running counter to the government's long-term determination of 
appropnate zoning densities for Its vanous zoning classifications. 
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