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Good afternoon, Madame Ch2 ir. My name is Ellen McCarthy; I am the Interim Director of the 
D.C. Office of Planning. Th:tnk you for giving me the opportunity to testifY before the 
Committee on the important subject of inclusionary zoning. 

First I'd like to stress that thE: Office ofPlanning is aware of and greatly concerned about the 
serious shortage affordable hc•using in the City and strongly supports efforts to increase the 
supply of affordable housing, through a variety of approaches, including inclusionary zoning 

What I would like to do toQ.ay is to provide background on some of the issues involved with 
inclusionary toning, an over.;·:e:w of the current status of inclusionary zoning in the District, • an4 
a timeline that the Office of P Ianning is purs1,1ing to develop an inclusionary zoning program to 
bring before the Zoning ConL nission. 

Overview of Indusjonary Zt)ning 

Definition. Inclusionary zoning involves Teserving a portion of resjdential units for lower income 
individuals or families. The nnits may be new construction or substantial renovation, and they 
may be rental units or sale un·tts. lnclusionary zoning may be mandatory, or be incentive-based. 

Jnclusionary 7..0ning is a use::\'1 tool for achieving more diverse communities through dispersing 
affordable housing, and one that OP recognizes as important in achieving the goal described in 
our Comprehensive Plan vision document, Growing an Inclusive City. It helps us to generate 
affordable units in places with strong market demand, where there are often high levels of public 
services available. Howeve·, it is not likely to be a majOT source of affordable units, and is 
usually not powerful enough ·:o reach very low incomes without additional subsidies. 

AppUcabilitv of inc)usjonarl,.zoning for solving the affordable housing problem. We need to 
be clear that inclusionary zoning is only one of several tools for soJvjng the affordable housing 
problem. Indeed, incJusion:try zoning is not Hkely to be a major source ofne:w affordable 
housing. 

Tools that we are currently 1Hing include: 
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Agency with Prim~ry Responsibility 
NCRC and ODMPED 

DHCD 
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Using all of these tools, the W"illiams administration has produced or has in the pipeline, 
approximately 17,000 units clraffordable housing in the last five years, over 7,000 of which 
represent units n,ew to the D . .!:trict. The Campaign for Mandatory Inclusionary Zoning's 
proposal would have ge:nera::c:d roughly 780 affordable units over the same time period. 
Therefore, when we are talktng about trying to generate large numbers of affordable units, there 
are other tools that must be u:::ed to supplement inclusion.ary zoning. 

The District already bas two ·inclusionarv zoning programs, both of which are incentive-based. 
We use the term "incerltive-b.ased" deliberately. People often refer to these as "voluntary" 
programs, whic}l creates a misunderstanding. since they are mandatory for those who seek 
density increases. First, witb regard to Planned Unit Developments, (PUDs), this is a zoning tool 
which permits a developer t' seek addjtional density or other zoning flexibility in exchange for 
providing a project which is ~:uperior to what could have been achieved as a matter of right. 1n 
the desirable neighborhood~. •>ftown, especially in the vicinity of Metro stations, developers have 
bee.o very interested in purs·Ji.J:'lg this approach. Since the first report of OP's Inclusjonary 
Zoning Task Force was publ-ished, over a year ago, OP has informed developers seeking PUDs 
know that affordable housir..~!. is expected, as part of their package of public benefits and 
amenities which must accoto·pany their application. Since OP began encouraging the inclusion 
of affordable units, we have itchieved., or have in the pipeline, approximately 150 affordable 
units. In otber words, if a developer seeks additional density, th~ program is mandatory, not 
voluntary, in order to obtaiit :support from the Office of Planning to the Zoning Corm:nission. 

The second inclusionary zooing program is targeted to Reed· Cooke, an area which has 
experienced some gentrificm:ion. There is a provision in the Reed-Cooke Zoning Overlay 
Djstrict which permits an additional ten feet of height (essentially the equivalent of one floor), 
provided that half of the unt1; in that bonus floor are affordable. There is also a bonus provision 
for affordable housing in the Uptown Arts Overlay District in the l41

h and U Streets Corridors. 

Major Issues in Developitlfi: an Effective lndusionary Zoning Proposal 

OP is currently working on .;!n analysis of both mandatory and incentive-based approaches to 
incJusionary zoning. The approaches are both very complex and their success relies on adequate 
compensation. To detennin,, the appropriate compensation OP has hired a consultant team that 
includes both legal and economic specialists. There are, however, a number of issues which we 
must address in order to crt~1.te a workable large-scale inclusionary zoning program. 
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Legal questions. Prelim~' indications from the Office of the Attorney General indicate~ 
they fmd-that many of the acti.ons proposed by the Campaign's mandatory inclusionary zorung_ 
petition are beyond the legal ~~utbority ofthe Zoning Commission to implement, and may requrre 
specific Council action. We understand that OAG has communicated some of it$ concerns 
directly to the members oftt1E: Campaign. 

Need to balance cost of pro'-'i!ling affordable units with ap_pr~priate density incentives. As the 
Council's resolution notes, "i11 order for these requirements to work, developers must be 
provided with sufficient compensation in the fonn of density bonuses ... and other incentives." 
It is important to note that tr <tst developers, especia1Jy those doing large proj~ must seek 
investors for their projects, ta provide the equity capital, in effect, the •'down payment" to go 
along with the "debt" or fun;);; which are borrowed from real estate lenders, much like an 
individual obtains a mortgage!. While the debt financing entity for a home mortgage merely 
looks to obtain a rate related to the prime rate, investors are looking for a return on investment 
that is considerably higher. T1ese investors are completely indifferent to the jurisdiction in which 
they invest, as long as they J~·el that their investment will provide the desired return. If they 
percejve that, due to an inadc quate density bonus relative to the cost of providing the affordable 
housing, they can achieve a t•etter rate of elsewhere. that's where they will invest. 

If the balance between afforc able units and bonus density is not struck correctly, NO housing 
will be produced. Not only does this cause problems in terms of meeting the District's goals of 
increasing our tax base, jt rr E!ans that no affordable units, which depend on the market rate units 
being constructed, will be pruduced. 

As the previous testimony showed, in you_r initial hearing on this Resolution. there is no 
agreement at this point inti 11e between the proponents and opponents of mandatory inclusionary 
zoning on the relative costs ctnd benefits. Achieving agreement on these costs and benefits is 
critical, and very difficult. [1 is extremely complicated, since you need a different set of cost 
numbers for high-rise conc1c; te construction, medium garden apartments, which are typically 
wood frame (known in the industry as "stick built"), and low-rise single-family detached, semi­
detached and row houses. h1 addition, profitability of density bonus units will be different if the 
product is intended for sale <•r for rent, and it depends as well on the strength of the housing 
market in various sections Ctf town. In addition, clearly, interest rates for construction financing 
and mortgages for the land ilnd for saJe units arc key to understanding the fmancial aspects~ but 
no one can predict what is likely to happen to interest rates. 

The Office ofPlanning has t•een concerned with inclusionary zoning for quite a while. In spring 
of2003, we convened a Wm·king Group, which included members of the development 
community, affordable hotmng providers, and researchers, and collected some initial numbers. 
It was then, in light of the ccmplexities I've just described, that OP realized it needed to engage a 
consultant to prepare a finalt::ial model to assess these jssues, and to look for additional 
incentives and ways to stre1u·nline the process. That work is underway now. A draft of the 
consultant's final report is dlle in Marcb of this year. ln the interim, OP, the local chapter oftbe 
Urban Land Institute and tbE· Campaign have agreed to work: together to agree on a conunon set 
of numbers. 
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Need to identify the areas in \~':Jich a densitv boDUS is possible and desirable. As you are well 
aware~ Mrs. Cropp, by law, zoning "may not be inconsistent;' with the Comprehensive PI~. 
Most aTeas of the city are alrE~1dy zoned at the maximum level pennitted under the Generallzed 
Land Use Map of the Compr•:hensive Plan. We have used GIS to map areas in which current 
zoning is less than what wo-u!.d be permitted under the Generalized Land Use Map. The bad 
news is that this does not provide us with a very large area, and even some of the areas identified 
cannot take additional densit( because they are in historic districts. For example, Capitol Hill 
looked on the map to be a xrulj or opportunity area, since the Land Use Map designates most of it 
as uModerate Density Residc:r1tia1", which, under the zoning guidelines, would permit up to R-5-
B zoning,. Yet most of the Hi'll is zoned R-4, and is a llistoric district, covered by row houses of a 
relatively small scale. It is hard to imagine how a 20% increase in density couldtbe 
accomplished, without destm:!'ing the scale and character of the neighoomood. Even those areas 
which show some possibility ::br density increases tend to be chopped up in relatively small 
pieces, based on existingzow;: disttic~. And there is also the Congressionally-imposed 1910 
Height Act that limits many r1~id~tial building and mixed use buildings. 

Thls leaves us primarily with areas around transit stations, and those identified as Housing 
Opportunity Areas and Devc~l opment Opportunity Areas on the Map. That is the direction that 
both OP and the Campaign JJ..:lve been heading. Even with that approach. there are problems, 
however. First, it creates a patchwork quilt of areas across the city and may drive development 
out of the areas where it wo ll d apply in favor of areas where it does not. Second, the Housing 
Opportunity Areas include public housing projects and many sites east of the River in which 
neigbborhoods have asked ii: r for-sale housing and more market rate housing, yet, because it is 
perceived by lenders and de" elopers as riskier, imposing inclusionary zoning requirements there 
may defeat the goal of achiel1·ing new housing and deconceotrat_ing poverty. Also, as OP has 
experienced in the Upper w·i:;consin Area Corridor Study, in which we proposed increasing 
density in the vicinity oftht: l;wo Metro stations (both of which were identified as Housing 
Opportunity Areas) in ordet l:o achieve affordable housing, there is virulent community 
opposition to density jncreasl:S, and a desire to be asstn"ed that density increases will not cause 
excessive demand on existi 1g infrastructure, especially traffic. 

Although density bonuses ar·~ thus problematic, they appear to be the only feasible incentive to 
compensate for affordability requirements. The PolicyLink study, on which many of the 
optimistic estimates of the impact of mandatory inclusionary zoning are based, did not 
realistically assess the limited range of incentives available. It relied on experience in other 
cities, and never specifically addressed the feasibility of any of the other proposed incentives in 
our City. 

Need to provi4e for cfficieJ!!. administration and monitoring. The Resolution also recognizes the 
importance ofthe administ·n.tion ofinclusionary .zoning being smooth and efficient. 
Unfortunately. there are a m:mber of i~es which make that difficult to achieve. We have beard 
from one ofthe developers t llat their projects in Montgomery Country necessitate them hiring a 
specific person for each pm~ ect just charged with administering the paperwork required by the 
County's Moderately Priced Dwelling Unit program, upon whjch the current mandatory 
proposal is based. In additinn, there js considerable expense that will be involved on the 
District's part, to perform 11-e necessary services. These include: 
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• An agency um.!lt assume the burden of pre-qualifytng eligible tenants and 
homeowners, ttnd keeping such lists up to date. This is difficult enough because it. 
must be done ~~t two level~ of eligibility: 50% AMI and 80% AMI, and must also 
assess credit-worthiness to qualifY for a mortgage for tbe for-sale projects. 

• In addition to pre-qualifying, the agency must be responsible for the initial 
detenninatioii•)f compliance, and monitoring, on at least an annual basis, to be 
sure that the l)J:oject continues to comply. 

Two particular issues have su._rfaced so far. One, is the fact that, given the protections afforded to 
students in the D.C. Human Rights Law, and additional protections gjven to tenants, students 
with limited incomes can qua.lify for the affordable units, and then gradlmte and take a lucrative 
job, that far exceeds the inc()roe limits. This thereby circumvents the intent of the program, since 
they may not be turned out in favor of those whose need is demonstrably greater. We have beard 
stories of this being a relath c:ly common occurrence. 

Second, in for-sale projects, the mandatory plan, and OP's conditions for current incentive-based 
IZ, both limit the seller's rehllll when the affordable unit is sold within the 20-year control 
period. In that case, the selJe r is entitled to the original purchase price. an appreciation based on 
the cost ofliving, and any additional capital improvements they have put into the uirit. We have 
a case now, in Reed Cooke, where the commuirity development corporation attempting to sell the 
affordable unit, cannot find ~ buyer willing to agree to those terms, because prospective home 
buyers want the full sbare of any appreciation. 

The need to achieve design c ompatibilitv. Most sites on which housing is now being built are 
in-fill sites. The advantage Clf doing inclusionary zoning as part of a PUD process is that the 
Zoning Commission can re•riew the design of the proposed project carefully to be sure that it fits 
in with the character of the s11rrollllding neighborhood. For example, in the first inclusionary 
zoning case. the W ashingtoo Clinic at Friendship Heights, the neighbors vociferously objected to 
a new building on the si~ :;n the Office of Planning worked with the developer to take 
advantage of the flexibility i 11 the PUD process. concentrating the height and density on the west 
side of the site, adjacent to \:ilestem Avenue, and immediately across from a 130 foot building on 
top of the Metro station. 111:: part next to the single-family houses was left as open space. In 
addition, the developer was ::"equired to do a traffic study to prove that the additional density 
would not have an adverse b·npact on local traffic. This type of design accommodation and 
protection from adverse imp:tcts on the neighborhoo€L which is based upon the review of the 
Zoning Comnrlssion, would not be possible in the mandatory proposal, which. provides extra 
density wjthout llllY requirements that the design "fit" into the neighborhood, and without any 
design review. 

The need to agree on aooro~!riate levels of affordability. Many advocates of affordable housing 
have expressed concern thai previous cases using inclusionary zoning have aimed at 80% area­
mde median income (AMI), which they feel fails to respond to those with extremely low 
incomes. Once again, there; is a balancing that must take place. The lower the incomes that 
inclusionary zoning atteinpt:: to serve, the fewer total units will be achieved. To serve lower 
incomes, the mandatory prc>;><>sal provides a right of first ~fusal to purchase some units and 
provide additional subsidy tt.> make them affordable at lower levels. However, this is one of the 
provisions that may go bcyo nd the legal authority of the Zoning Commission. 
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The need to address various <!1_ller difficult operational issues. These include: 
J. how tQ deal with t igh condominium fees that may make a unit unaffordable, even 

with a lower cost, .md the provisions proposed by the mandatory proposal; and 
2. how to deal with buy out provisions, where an developer is unable to meet the 

requirements. nu~ Campaign's current proposal of a buyout contri'bution to the 
Housing Product.<·n Trust Fund ~xceeds the legal authority of the Zoning 
Commission. 

Next Steps 

Current Timetable for Consic!t;~ration of Zoning Proposals. The Campaign for Mandatory 
Inclusionary Zoning has sUbmitted a petition to the Zoning Commission (ZC). The Office of 
Planning, as is the usual proc.e:dure, will prepare a report to the Commission, assessing the 
strengths and weaknesses of be proposal, and indicating whether or not OP feels that it is ready 
to be set down for a public h~~:lring. In this case, the CoDllJlission members jndicated to us, when 
OP made its status report on \i pcoming cases at a recent ZC meeting, that it wanted to consider 
'the Campaign's proposal ancl1:he OP proposal at the same hearing, which is also typical 
procedure, to look at alJ tbe.]Jfi$Sible alternatives together. OP bas developed a timetable, taking 
into account the work of our C-onsultant, and the lilc:ely timeframe for resolving the questions over 
the costs and benefits and tht~ other issues I've discussed today in my testimony. We expect to 
bring a setdown report, possibly along with an alternative proposal, to the Commission at its 
May meeting. If the Commi s:rion agrees to set one or both proposals down for a public hearing, 
that would be scheduled as s :>1ln as the legally required notice can be issued, which would 
probably be in July, 2005. 

Thank you for permitting me· l.o testify. I'd be happy to answer any questions you have. 
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Relying solely on inclusiona1:: zoning, and the percentages that are in the proposal of the 
Campaign for Mandatory Inc l11sionary Zoning, we would have had to produce over 113,000 
units of an types of housing c)lrer the same time period to produce that amount of affordable 
housing using inclu$ionary ~:ming. 


