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From. Lmda W. Cropp, Chairman, Committee of the Whole 

Date: July 6, 2005 

Subject PR 16-47, "Sense of the Counctl m Support of Inclus10nary Zomng 
Requtrements Resolut10n of2005" 

The Commtttee of the Whole, to which PR 16-47, "Sense of the Counctl m Support of 
Inclustonary Zomng Reqwrements Resolution of2005," was referred, reports favorably on the 
resolution and recommends tts adoption by the Council of the Dtstnct of Columbta. 

Statement of Purpose and Effect 

PR 16-4 7 declares the sense of the Council with respect to the need to amend the Zonmg 
Regulations to adopt a mandatory mclusionary zoning pohcy that requires new and substantially 
rehabthtated residential developments to mclude housmg umts affordable to low and moderate 
mcome restdents m exchange for permttttng housmg developers to obtam additional zoning 
denstty as a matter of nght. 

Legislative History 

November 9, 2004 

November 19,2004 

PR 15-1194, "Sense of the Council m 
Support of Inclustonary Zonmg 
Requirements Resolution of 2004," 
mtroduced by Chairman Cropp, and co­
sponsored by Counctlmembers Patterson, 
Fenty, Allen, Catama, Orange, Schwartz and 
Graham, and referred to the Committee of 
the Whole 
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December 3, 2004 
published mD C Regzster 

December 8, 2004 

January 4, 2005 

January 14, 2005 

January 14, 2005 

January 25, 2005 

July 6, 2005 

published mD C Regzster 
Notice of pubhc roundtable on PR 15-1194 

Pubhc roundtable on PR 15-1194 

PR 16-4 7 introduced by Chairman Cropp, 
and co-sponsored by Councilmembers 
Fenty, Brown, Catania, Schwartz, 
Mendelson, Graham, Patterson, Gray, Barry 
and Evans, and referred to the Comrruttee of 
the Whole 

Notice ofmtent to act on PR 16-47 
published m D.C Regzster 

Notice ofpubhc roundtable on PR 16-47 
published m D C Register 

Public roundtable on PR 16-47 

Comrruttee mark-up ofPR 16-47 

Committee Reasoning -Background and Need 

Inclus10nary Zoning ("IZ") is a technique used by junsdictions to ensure a mix of 
affordable housmg UDits with market rate housmg developments. Typically, IZ either reqwres 
that each new housmg development make a certain percentage of units affordable to a specrfic 
mcome range, or proVIdes mcentives such as additional zonmg density as compensation for the 
requirements. The Zonmg CommisSion for the District of Columbia currently has a case pending 
before it (Case No. 04-33) Imtiated by the November 17, 2004 fihng of a petition by the 
Campmgn for Mandatory Inclustonary Zomng ("CMIZ"), on whtch pubhc hearmgs have been 
scheduled for July 25 and 28,2005. The Office ofPlannmg ("OP"), after extensive analysts 
and a senes of continumg discussions wtth represesntatives of CMIZ, the housmg development 
commUDity, and the Council Chairman, has recommended a somewhat dtfferent mandatory 
mclustonary zonmg program whtch seeks to mitigate concerns raised m the development 
commUDity. It ts important for the Council's strong support of mandatory mclus10nary zonmg to 
be part of the record of thts zomng case, along with the commitment to enact legislation 
necessary to implement the program. 

For almost 30 years, hundreds of cities and counties throughout the Umted States, 
includmg areas netghbormg the Dtstnct, have been usmg mclusionary zoning to 
help meet their affordable housmg needs and bwld vibrant, miXed mcome 



commumtles. By adoptmg an mclus10nary zomng pohcy, the Dtstnct could (1) 
Increase the supply of affordable housmg for lower and mtddle mcome famtlies 
and workers, (2) Support the creation of mixed mcome commumnes; (3) 
Prevent nsmg pnces from dnvmg out low and moderate mcome residents; 

and (4) Leverage the expertise and capacity of the private market to develop affordable housmg 

Inclus10nary zomng ts only one of many strategtes that are currently bemg examined and 
adopted to address the cnhcal need to mamtam and mcrease the supply of quahty affordable 
housing m the Dtstnct The Council and the Mayor already have taken numerous actions to 
address the cnsts regardmg the lack of affordable housing m the Dtstnct, and the Comprehensive 
Housmg Strategy Task Force, established by the Council and the Mayor last year, will soon be 
tssumg a report With several recommendations to address thts tmportant Issue 

The Distnct during the past few years has been one of the hottest real estate markets m 
the United States. Although rising property values help build wealth ofDistnct homeowners and 
generate addtnonal revenue to the District that both helps fund the District's many soctal servtce 
and other needs and also help mamtam a balanced budget, rising property values also present 
challenges to the District and Its residents. As a result of pubhc and pnvate investments, the 
Distnct has finally begun to reverse the decades-long dechne m residential populahon and now 
has a goal to gam tens of thousands of new residents dunng the next decade. At the same ttme, 
policies must be in place to ensure that existmg residents can afford to remam here, and that new 
and renovated housing Is affordable across a wtde range of mcome levels 

The strength of the Distnct, and of any healthy jurisdiction, can be found in Its diversity, 
and miXed mcome neighborhoods are healthy netghborhoods. In order to ensure that the District 
does not become a ctty that IS compnsed of only the very nch and the very poor, the Dtstrict 
must have a variety ofhousmg chOices for low and moderate income households, and for 
working and middle class families who are an tmportant component of the Dtstrict's workforce. 
The Distnct's long-term economic survival requires the adophon ofpohetes to ensure that more 
of the Dlstnct's workers, whether in the private or public sector, hve m the Dtstrict, and pay 
mcome taxes to the Dlstnct. 

In recent years, the Dtstnct has adopted several programs to help maintain and increase 
the supply of affordable housmg. For example, the Dtstnct has begun to require that all new 
residential developments on land dtsposed of by the Distnct have a certam percentage set aside 
for low and moderate mcome households The D1stnct also has funded for the first time a 
Housmg Production Trust Fund wtth a substannal, reliable, and predtctable annual stream of 
revenue to help fund affordable housmg construchon and renovation. 

For homeowners, the Counetl has enacted legtslation to cap the annual payment of 
property tax assessments to no more than 10% For renters, the Dtstnct has had longstanding 
pohetes m support of rent control, which has recently been statutonly extended, and in support of 
proVIdmg tenants with the first opportunity to purchase their apartment buildmgs when they are 
put up for sale In street and alley closmgs, the Comprehensive Plan reqwres developers who 



have obtamed additional commerctal office space from these closmgs to contnbute a certain 
amount of funds towards the production oflow and moderate mcome housmg. In Planned Umt 
Development zomng cases, upon the recommendation of the Office of Planmng, the Zonmg 
Commission has begun to requtre restdential developers who recetve bonus density mcreases to 
set as1de a percentage of the new housmg for low and moderate mcome restdents 

lnclustonary zomng 1s a tool to attract new residents and support existing residents by 
requrrmg the production of affordable housmg m developments throughout the D1stnct. 
However, m order for these reqmrements to work, developers must be provtded w1th sufficient 
compensatiOn in the form of density bonuses, zoning vanances, and other mcentives 

The D1stnct faces untque challenges to the adoption of a successful mandatory 
mclustonary pohcy. The Dtstnct IS pnmanly a built urban envrronment with mostly infill 
development opportunities, which are further constramed by Federal hetght limitations and 
historic preservation requirements In addttion, many existing stable neighborhoods, even those 
w1th Metrorml stops where additional development ts permttted under zomng or the 
Comprehensive Plan, resist increased height and density in their commumties. 

An mclustonary zoning pohcy must stnke a balance that supports sustained growth 
wtthm the parameters of the Comprehensive Plan, ensures affordabthty withm developments, 
includes incentives for development to occur throughout the Dtstnct, and promotes fairness and 
predictability 

Many factors make It a critical time to implement a mandatory mclus10nary zomng pohcy 
m the Dtstnct. These factors mclude renewed residential investment, an escalating housmg 
market, mcreasmg housmg cost burdens on residents and newcomers, mcreased dtsplacement, 
and an ambitious Mayoral plan to attract tens of thousands of new residents. The District can 
make a maJor stnde toward meeting Its twm goals of growth and affordabihty by commiting to 
one of the most effective tools m the affordable housmg toolkit - mclus10nary zoning. 

PR 16-4 7 would declare the the sense of the Council that the Zonmg Commtsston and the 
Mayor should support timely adoption of a mandatory inclus10nary zonmg pohcy that includes 
the followmg components. 

(1) An mclus10nary zonmg overlay should be mapped for those areas of the Dtstnct 
where at least 20% extra zomng density bonus could be appropriately provided and obtamed 
within the parameters of the Comprehensive Plan. 

(2) For new and substantial rehabthtated residential developments of 10 or more 
ownership or rental umts within the mapped mclus10nary zonmg overlay, certam mtmmum 
percentages of affordable housmg should be required to be set aside for low and moderate 
income residents In return, developers can elect to take a 20% density bonus as a matter of 
nght, m addition to the provision of other developer compensation and cost reduction strategtes. 

(3) Smce the Dtstnct has affordable housmg needs across a range of mcome levels, tiered 



mcome targets should be established. For example, half of the requrred affordable uruts should 
be affordable to households at 50% of Area Medtan Income ("AMI"), and half should be 
affordable to households at 80% of AMI 

( 4) To make the uruts affordable to lower mcome households at 30% of AMI or less, the 
D.C Housmg Authonty ("DCHA") and qualtfied non-profits should have the first right to 
purchase or rent a certam percentage of the mclus10nary uruts, and any of the units not optioned 
by DCHA or nonprofits that are affordable to households at 50% AMI should be pnonttzed for a 
separate lottery of Housmg Chmce Voucher holders on the mclustonary zonmg wrutmg list who 
mdtcate mterest in the units. If there are no voucher holders to rent them, the unclatmed portion 
of the mclus10nary zorung uruts should be dtstributed to the general applicant pool 

(5) Certain construction requrrements should apply. Developers should be requtred to 
butld inclus10nary uruts wtthtn the larger market rate development. Production of affordable and 
market rate units should proceed simultaneously. Exceptions should be made only when the 
development can demonstrate that on-site development would create undue econotmc hardship. 
Examples ofhardshtp include but are not limited to retirement housing commuruties wtth 
expenstve bundled servtces, and developments wtth high condominium fees that cannot be 
reduced to affordable levels even after non-essential ameruty and recreatlonal costs are separated 
out m order to meet the affordabihty required for targeted mcome groups When exceptions are 
granted, the admirustrative agency would be authonzed to requrre the developer to construct the 
same number of units etther off-stte etther wtthm the same ward or wtthtn two mtles of the 
development proJect, or make an in-heu payment to the Housmg Production Trust Fund. A 
developer also should be able to apply for an exemption from the requirements of the program 
where compliance would depnve the developer of all econotmcally viable use of the property 

(6) Certam destgn standards should also apply for mclus10nary uruts. For example, 
affordable unites should be sttmlar to and compatible with market rate uruts m outward 
appearance, number ofbedrooms, and location throughout the project, but size of affordable 
uruts may be reduced to a mlDlmum standard. Interior firushes, apphances, and amenttles need 
not be compatible with market rate uruts. 

(7) The mclustonary zorung program should require long-term affordabihty control 
penods, m order to budd a stock of affordable housmg, encourage neighborhood stabthzatton, 
and promote econotmc and raCial diversity. Thts goal should be balanced wtth the obJective of 
maintaining the opporturuty for famthes to butld wealth through homeownership 

(8) The inclusionary zorung pohcy that ts adopted should be clear about the 
admlDlstratton and enforcement of the requtrements. The Mayor should expedttiously prepare 
and submtt to the CounCillegtslation that is necessary to implement and facdttate the 
mclustonary zorung program 

Impact on Existing Law 



The adoption ofPR 16-47 has no tmpact on extstmg law lfthe Zorung Commtsston 
exerctses tts authonty to propose adoption of text and map amendments to reqmre an 
mclustonary zoning program m the Dtstnct, as requested by the Counctl, the Counctl and Mayor 
wtll hkely need to enact legtslatlon to address how certain aspects of the program are 
admmtstered and enforced. 

The Zorung Commtsston's notice ofpubhc hearmg on the mclus10nary zorung case, 
drafted by the Office of the Attorney General, noted that the CMIZ petition "requested that the 
Conurusston duect the Mayor to, among other thmgs, determme a proJect's comphance wtth the 
program, mform the pubhc about the program, review requests and determine the ehgtbthty of 
persons seekmg housmg under the program, estabhsh maxtmum rents and purchase prices, deny 
all permits to non-complymg property owners, and to place hens on a proJect's market rate uruts 
for each affordable urut permttted to be accounted for off-stte, until a certificate of occupancy for 
the affordable unit is issued. The Zoning Commtsston has no authonty to dtrect the Mayor to 
undertake these or any other functtons. To the extent the Mayor does not already possess such 
authonty, the Council of the Dtstnct ofColumbta wtll need to bestow it Until the Counctl does 
so, the authonty to "admtruster and enforce" thts and all other zorung provisions will continue to 
restde in Department of Consumer and Regulatory Affatrs pursuant to Part II, E of 
Reorgaruzation Plan No 1 of 1982, effective July 3, 1982 (D.C. Offictal Code§ 1-15-07 (2001) 
and Part II, B, 1 of Reorganization Plan No 1 of 1983 (DC Offictal Code§ 1-15-9)). 

"In addition, because thts program wtll be a zoning regulation, any request to watve tts 
requuements, whtch would mvolve the exercise of discretion, must be heard and decided by the 
Board of Zorung AdJUStment or the CommissiOn. The reqUirement that such proceedings involve 
full evidentiary hearmgs, parties, and other procedural safeguards results from the requirements 
of section 10 of the Dtstnct of Columbia Admmtstratlve Procedure Act, approved October 21, 
1968 (82 Stat 1206; DC. Offictal Code§ 2-509) Any relaxation of these reqmrements must 
also come from the Counctl." 

Section-by-Section Analysis 

Section 1 provides a short title, Sense of the Council m Support of Inclusionary Zoning 
Reqmrements Resolution of 2005 

Section 2 states the findings of the Counctl, whtch are mcluded m the Conuruttee 
Reasorung section of thts Report 

Sectton 3 declares the sense of the Council that the Zoning Commission and the Mayor 
should support timely adoptton of a mandatory mclus10nary zoning policy that includes certam 
components and principles, whtch are mcluded m the Conuruttee Reasorung sectton of thts 
Report. 



SectiOn 4 requtres the transmtttal of the adopted resolution to the Zonmg Commtsston, 
the Mayor, and the Dtrector of the Office of Plannmg. 

Section 5 provtdes that the resolution shall take effect tmmedtately. 

Fiscal Impact 

The adoption of thls sense of the Council resolution has no fiscaltmpact However, 
adoption of a mandatory mclus10n zomng program by the Zomng CommlsSion will hkely reqmre 
the enactment of legislation spectfymg adm1mstrative and enforcement actions to 1mplement the 
program that would reqmre an addttional undeterffilfled amount of funds and resources beyond 
those m extstlng agency budgets To that extent, such legislation would need to be subject to the 
avallabthty of appropnat10ns 

Committee Action 

On December 8, 2005~ the Committee of the Whole held a public roundtable on PR 15-
1194, "Sense of the Councll m Support of Inclus10nary Zoning Requirements ResolutiOn of 
2004." Pursuant to Council Rule 450(c), the record from thls roundtable ts mcorporated into the 
record of identical PR 16-47, "Sense of the Council m Support oflnclustonary Zonmg 
ReqUirements Resolution of2005; "at which Inter1m Planning Dtrector Ellen McCarthy testified 
on behalf of the executive about the goals and issues related to mandatory and voluntary 
mclus10nary zonmg programs. 

The followmg mdtVtduals testified at the public roundtable on PR 15-1194 m support of 
mandatory mclustonary zonmg requtrements: Frances, GemiDlll, DC League of Women Voters; 
Stephen Wade, Washmgton Regional Network for Ltvable Commumtles, Amanda Huron, 
Coalition for Nonprofit Housing and Economic Development; Nma Dastur, Catalyst ProJect 
Center for Community Change; Joslyn Williams, Metropohtian Washington Council AFL-CIO, 
Tad Baldwm, Ward 3 Smart Growth Coalition; Ed Lazere, DC Fiscal Pohcy Institute; Sharon 
Sneed, Empower DC: Melba Mosely, citizen; Michael Darby, Monument Realty; Rosemarte 
Flynn; Gray Panthers of Metropolitan Washington; Sachonho Hayes, Demse Rodnguez, Akela 
Edwards and Demear Scott, Youth Actton Research Group, Shelley MoskoWitz, Jews for Justice; 
Richard Flmtop, Healthy Famthes Thnvmg Commumties Collaborative, Janet Brown, 
Affordable Housmg Alhance; and Elmor Hart, ettlzen. 

The following mdiVtduals testified at the pubhc roundtable on PR 15-1194 m opposition 
to mandatory mclusionary zoning requirements and m support of an mcentive-based voluntary 
inclus10nary zonmg program mstead: Jeffrey Gelman, Greenstein, DeLorme & Luchs; Charles 
Barber, DC Building Industry Assoctation; Lamont Hoffman, PN Hoffman; Stanley Sloter, 
Paradtgm Development, and Harold Nelson and Shaun Pharr, Apartment and Office Buildmg 
Association. 



Attached are wntten comments received by the Committee on PR 15-1994 and PR 16-4 7. 

Pnor to and smce the Commtttee's pubhc roundtables on these inclus10nary zomng sense 
of the Counetl resolutions, the Council Chatrman has faethtated or hosted a senes of meetmgs 
with CMIZ advocates and representatives of the housmg development commumty m an effort to 
reach consensus on maJor pnnciples of a mandatory mclus10nary zomng program and to mitigate 
some of the concerns expressed by the development community about such a program The 
Committee commends each of the partiCipants who engaged m these dtscussions and their good 
fatth efforts to reach common ground One of the first and most Important outcomes of these 
discussions was the recogmtion that the mandatory affordable on-site set-aside would not apply 
where the additional zonmg density was not available to be obtamed The Committee also 
commends the Office ofPlannmg for its continuing analysis and efforts to craft a mandatory 
mclusionary zomng program that contains sufficient compensation m the form ofbonus density, 
and the appropnate balance between predictabihty and flex1btlty, to ensure that the reqwred set­
aside does not create a d1smcentive to housmg development m the D1stnct. 

On July 6, 2005, the Committee of the Whole met in an additiOnal meeting to consider 
PR 16-47. Chatrman Cropp moved approval of the Committee Print ofPR 16-47 
Counctlmember Mendelson moved an amendment, which was accepted by Chairman Cropp, to 
add language about recent reductions m the real property tax rate for homeowners and renters 
and a recent increase in the homestead deduction for homeowners Chairman Cropp moved 
approval of the amended Committee Print ofPR 16-47 and this Report, which were approved by 
voice votes (Chairman Cropp and Councilmembers Ambrose, Brown, Catama, Evans, Fenty, 
Graham, Gray, Mendelson, Orange, Patterson and Schwartz present; Councilmember Barry 
absent). 

Attachments 

1 PR 16-47 and PR 15-1194 as mtroduced 
2 Wntten statements submitted on PR 16-47 and PR 15-1194 
3. Commtttee Pnnt ofPR 16-47 


