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(Text Amendments- 11 DCMR) 
(Chapter 26 Inclusionary Zoning) 

May 18,2006 

ZONING COMMISSION 
Dlatric:t of Columbia 

CASE NO. 0 k-\-33 
EXHlBIT NO. ;'l 25 

The Zoning Commission for the Distnct of Columbia (the "Commission"), pursuant to Its 
authonty under§§ 1 and 8 of the Zonmg Act of 1938, approved June 20, 1938 (52 Stat 797, as 
amended, DC Official Code§ 6-641 01), havmg held a pubhc hearmg as required by§ 3 of the 
Act, (DC Official Code § 6-641 03), and havmg referred the proposed amendments to the 
NatiOnal Capital Plannmg CommiSSion for a 30-day penod of review pursuant to § 492 of the 
Distnct of Columbia Charter, hereby gives notice of the adopt10n of a new Chapter 26 
"Inclus10nary Zomng" to the Zomng RegulatiOns (Title' 11 DCMR) A Notice of Proposed 
Rulemakmg was published m the March 10, 2006 edition ofthe DC Regzster at 53 OCR 1783 
The comments received, and the changes made by the Commission m response, will be discussed 
below. The changes were mmor m nature and do not reqmre the pubhcahon of another notice of 
proposed rulemakmg The new chapter will reqmre certam types of new and rehabilitated 
residential developments to set aside a portiOn of therr gross floor area for the provlSlon of units 
to be sold or rented to moderate-mcome and, m some Instances, low-mcome households at rents 
and pnces to be detemuned by the Distnct 

Because the CommiSSion has not yet determmed the specific locations where the mcentives and 
requtrements of the new chapter will apply, and because the program cannot functiOn until the 
DC City Council (the "Council") adopts Implementmg legislatwn, new § 2608 1 provides that 
the adopted text will not become effective until 90 days after both events occur The Zonmg 
CommiSSion voted on July 11, 2006 to set down Case No 04-33A, which w1ll result m a 
determmatlon of the locations where the Chapter will apply A pubhc hearmg notice for that case 
also appears m thls Issue of the D C R~gzster However the "set down rule" 11 DCMR § 
3202 5, which normally would have requrred the areas Identified m the hearmg not1ce to comply 
wtth these rules, does not apply m this mstance, because the rules are not presently m effect 
Therefore, apphcatwns for bmldmg permits and planned un1t developments m those areas may 
contmue to be processed under ex1stmg zomng controls 
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KING & ORDER NO. 04-33 

Set Down Proceeding and Public Hearings 

Th1s case was mitiated by the filmg of a petition with the Zonmg Comnuss10n by the Campaign 
for Mandatory Inclus10nary Zomng (CMIZ) m November of 2004. The petitiOn sought to 
requue new and rehabilitated residential developments With ten (10) or more umts to set aside a 
percentage of the umts to be constructed for low- and moderate-mcome households Bonus 
density would be available to accommodate additional umts, both affordable and market-rate 
Srmilar requrrements and mcentives exist in Cities and counties throughout the Umted States and 
are generally referred to as Inclus10nary Zonmg ("IZ") programs The Office ofPlanmng ("OP") 
recommended that the Commission set down the case for heanng m Its report dated Apnl 26, 
2005 However, the OP report noted their disagreement with certam aspects of the petition and 
requested the Commission to also set down an alternative approach The pnncipal distinctiOn 
between the two programs concerned how the affordabihty requrrement should be determined 
As noted, CMIZ favored a umt-based methodology whereby a development's reqmrement would 
be a percentage of the actual number of umts to be constructed OP favored basmg the 
requrrement on a percentage of the bonus density that could be used or a percentage of the 
matter-of-nght gross floor area ("GF A") allowed, whichever was greater OP also recommended 
that less stnngent provisions apply to the more expensive types of constructiOn 

Instead of mcludmg specific text, OP suggested that the public advertisement summanze both 
the CMIZ and OP proposals, as 1s allowed under the Zomng Act1 The Commission agreed to 
advertise the hearmg m this manner However, the Commission deCided not to advert1se those 
portiOns of the petitiOn that descnbed how the Mayor should admmister and enforce the 
program, smce no Distnct officer or entity, other than the Mayor and the Council, can delegate 
functiOns to others2 

Both CMIZ's proposed text and OP's report Identified specific areas of the District where the IZ 
requirements should apply The petition Identified th1rty-s1x locatiOns by descnpt1on and OP 
offered an mterpretative map representmg these locatiOns CMIZ also wanted the requrrements 
to apply to properties applymg for restdentlal planned umt developments, regardless of location 

Consistent with Its past practice, the CommiSSion decided to frrst consider the ments of the 
zomng controls proposed before decidmg where lhe controls should apply The CommissiOn 
therefore decided to defer consideratiOn of the location Issue until It resolved the threshold 
question of whether to go forward with a mandatory Inclus10nary Zonmg program at all 

1 Sect10n 5 of the Zonmg Act ( D C Official Code § 6-641 05 (200 l)) only requires that a heanng notice mclude "a 
summary of aU changes m eXlstmg zonmg regulatwns which would be made by adoption of the proposed 
regulation" The hearmg notice also mdicated that any portions of the petition not summanzed were nevertheless 
mcorporated mto the heanng notice 
2 The Commission also decided not to advert1se an mcentlves-based program, whtch OP had suggested tn the 
alternative 
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Pub he Test1mony 

Public heanngs were held on 'July 25, July 28, and August 1, 2005 The Zonmg Com.rmss10n 
heard considerable testimony from residents and commumty representatives, pohcy experts, both 
for profit and non-profit developers, and other development and land use professiOnals 
Testimony generally focused on the followmg Issues· 

• The need for workforce housmg m the Distnct of Columbia 
• The 1mpacts of additional density on neighborhood character, particularly m row 

dwellmg and histone d1stncts 
• Whether consideratiOn of the program should await the completion of the Council's 

forthcommg consideratiOn of an update to the Distnct Elements of the Comprehensive 
Plan for the National Capital 

• The expenence of other JUnsd1ct10ns with IZ programs 
• Whether residential development would be best served by the certamty of absolute 

requrrements or the flexibility of basmg a development's requirements on its particular 
crrcumstances 

• Whether mandatory IZ requirements would threaten the ])Istnct's housmg revitahzat10n 
• The ments of usmg shorter control penods to permit eqmty appreciatiOn for low-mcome 

homeowners versus the use of an extended or no control penod to guarantee a permanent 
stock of affordable units 

• Whether the program would result m a reductiOn of residential planned unit 
developments and therr associated pubhc benefits 

In addition, those m support of a mandatory program presented arguments both m favor and 
agamst the differmg approaches offered by CMIZ and OP 

Proposed ActiOn 

The CommiSSion discussed the ments of the proposals before 1t at pubhc meetmgs held on 
September 26, November 10, and November 22, 2005 Usmg a decision-makmg template 
provided by the Office of the Attorney General ("OAG")\ the CommiSSion resolved the maJor 
issues presented by both proposals and determmed, m most respects, to follow the OP 
recommendations The ComffilSSlOn then requested OAG to produce draft text consistent with 
the decisions reached That text was subrmtted and considered at the CommiSsiOn's February 9, 
2006 meetmg Except for some mmor refmements, the Comffilssion voted to authonze the 
publicatiOn of the draft text m a notice of proposed rulemakmg With a 45-day comment penod 
and to refer the text to the NatiOnal Capital Plannmg CommissiOn for review and comment A 
descnptlon of the proposed text follows 

3 A control penod 1s the length oftlme dunng wluch a umt must be rented or sold at affordable levels 
4 Because the template mcluded OAG's analysts of the legaltssues related to the dec1s1ons to be made, the document 
lS pnvlleged 
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Requzrements 

The proposed regulation placed a mandatory affordable housmg reqUirement on new restdential 
construct10n often (10) or more dwellmg umts and the constructiOn often (10) or more umts that 
also represents an expans10n of an ex1sting bmldmg by 50% or more, 1f located w1thm an 
Incluswnary Zonmg Overlay D1stnct The CommtsslOn agreed With OP that the extent of the 
set-aside should be measured m GF A, not umts The area set-as1de could only be sold or rented 
to moderate-mcome households at pnces set by the Distnct, although m some areas, a portion of 
the set-aside was also to be reserved for low-mcome households 

The proposed regulations used the Comprehensive Plan's defm1tions of low- and moderate­
mcome households, w1th moderate-mcome households defined as those earnmg between 50% 
and 80% of the Area Median Income ("'AMF) and low-mcome households as those earnmg less 
than that amount The CommiSSIOn left It to the Council to determme how the inclusionary units 
should be pnced so as to be affordable to these households, but reqUired that such controls 
remam m place for so long as the proJect exists 5 

The CommisSIOn established maximum and mm1mum set aside reqUirements The max1mum 
requrrement IS based upon the potential bonus density available to each s1te, which IS 20% of Its 
matter-of-nght density (z e , GF A) The mm1mum requrrement IS the amount below which the 
Board of Zonmg Adjustment ("BZA") cannot reduce IZ compliance pursuant to § 2606 1 (to be 
dtscussed below) The maximum and mmliDum requrrements, and the level of affordabihty 
requrred, vary dependmg on the density of the zone distnct mvolved, and m some mstances, on 
the type of construction method used 

Thus, the max1mum set-aside for wood frame, "stick built" construct10n man R-3 through an R-
5-B Zone Distnct or m a C-1, C-2-A, W-0 or W-1 Zone DIStnct IS 75% of the bonus density, 
which cannot be reduced by the BZA to less than 10% of the matter-of-nght density For 
properties located m C-2-B, C-3, CR, R-5-C, R-5-D, R-5-E, SP, W-2 or W-3 and for steel- and 
concrete-based construction m all mapped areas, the max1mum set as1de IS 50% of the bonus 
density, which the BZA cannot reduce to less than 8% of the matter-of-nght density perm1tted 

In terms of the level of affordabihty required, properties located m lower density residence and 
mixed-use zone distncts must reserve 50% of the set aside for sale or rental to low-mcome 
households, wtth the remamder reserved for moderate-mcome households Affordable units 
located m higher density residential and nnxed-use zonmg categones need only be sold to 
moderate-mcome households 

5 Both OP and CMIZ assumed that the maXImum rents and pnces would be established m a schedule penod1cally 
updated by the Dtstnct The schedule would be based upon benchmark mcomes (adJusted for famtly stze) at the 
80% and 50% AMI levels, wtth the maxtmum purchase pnce and rents set so that a famtly earnmg those exact 
amounts would spend no more than 30% oftts annual mcome on housmg costs Thus tf50% of the AMI were 
$60,000, a low-mcome famtly of four would pay $20,000 m annual rent regardless of tts actual mcome 
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The Comnuss10n tmposed less stnngent requuements m htgher denstty zones and for steel- and 
concrete-based constructiOn, m recogmt10n of the htgher constructiOn costs for larger 
developments The Commtsston also acted out of a concern that property owners m higher 
density mtxed-use distncts would opt for non-restdenttal development tf the affordabthty 
requrrements tmposed too great of an economtc burden. 

Incentzves & Zonzng Fle-r:zbzlzty 

As noted, properties subject to the set aside reqmrement are permitted 20% more GF A than 
allowed under matter-of-nght controls Because hetght and lot occupancy restrictiOns m more 
restnctlve zones would act to preclude some properttes from fully uttlizmg the entire bonus 
density allowed, the text amends pertment provisions to permit the additional height and lot 
occupancy needed 

The use of bonus density to allow for the creatiOn of mclus10nary uruts IS consistent with the 
Housmg Element of the Comprehensive Plan, whtch favors usmg land use mcenttves to provide 
affordable housmg SubsectiOn 302 2 (b) states 

Review and recommend smtable regulatory zonmg, tax, and financmg mcenttves 
under appropnate controls to meet housmg production goals, particularly for low­
income, moderate-mcome and elderly households. 

Consistent With this provision, the CommiSSIOn may authonze greater density than mtght 
otherwise be permitted by a stnct application of the Generalized Land Use Map's designatiOns. 

RelzefProvlSlons 

The proposed text allowed for two forms of relief from the IZ reqmrements The first ts complete 
relief from compliance down to the mmtmum set-aside requrrement The second allows for the 
reqmrement to be met off-site 

The BZA Is empowered to reduce the IZ set-aside, down to the mmtmums reqmred, m drrect 
proportion to any reduction in the achievable bonus density caused by stte condttlons such as 
shape, slope, or other Similar physteal conditiOns or development restnct10ns tmposed on the 
property by Distnct or federal government agencies or tnbunals The Commission agreed With 
OP that a property's mabthty to access bonus denstty does not warrant a complete exemption 
from compliance The Commission IS confident that most residential projects will be able to 
succeed under the IZ program with or without bonus density For those that cannot, the BZA IS 
gtven the flexibility to reduce or eltmmate on-stte IZ compliance. 

In order to be granted off-stte compliance, a property owner must demonstrate, through a spectfic 
economic analysts, that comphance would Impose an economic hardship If such a hardship ts 
proven, the BZA may permtt off-site comphance on another property owned by the applicant and 
located w1thm the same census tract as the mclus10nary development Off-stte compliance 
beyond thts geographic ltmit ts allowed tf the applicant proves that, after good faith efforts, It 
was unable to locate properttes wtthin the same census tract, or that the costs to purchase and 
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develop avallable properttes would render both the mclus10nary and off-stte projects 
economically mfeastble 

The proposed rules dld not mclude buy-out provlSlons, such as contnbuttons of money or land to 
the Distnct Creatmg dtverse netghborhoods IS one of the central themes found m the 
Comprehensive Plan SubsectiOn 101 1 (J) IS states "Providmg for dtverstty and overall soctal 
responstbthttes " OP htghltghted Comprehenstve Plan § 111 1 (b) m tts set down report That 
subsection states 

[A]ll netghborhoods should share m the overall social responsibilities of the 
community, mcludmg, but not hmited to, housmg the homeless, feedmg the 
hungry, accommodatmg the dtsabled, and welcommg restdents of diverse 
backgrounds and needs 

The Commission concluded that the goal of creatmg diverse netghborhoods would not be 
advanced by anythmg less than on-stte compliance or compliance m close proxtmity to the stte, 
and therefore dtd not mclude a buyout optiOn 

As will be explamed m the dtscusston of the CommissiOn's fmal action, relief from compliance 
may also be requested through the planned unit development process 

Wntten Pubhc Comment 

The Zonmg Commtsston recetved wntten comments from the petitiOner, OP, and a wtde vanety 
of stakeholders mcludmg residents and community representattves, policy experts, both for profit 
and non-profit developers, and other development and land use professiOnals Chtef among the 
concerns expressed were 

• An automatic exclusiOn of planned umt developments from IZ requtrements would create 
a constderable loophole that would undermme the mtent of the regulations 

• Control penods on the mclus10nary untts tied to the hfe of the project would create 
mequtties and potential viOlations ofhomeowners' ctvll nghts 

• Tymg mclus10nary umt sizes to wtthm 95% of the market-rate umts reduced the total 
potenttal number of untts 

National Capital Planning Commission 

The proposed rulemakmg was referred to the NatiOnal Capital Plannmg Commtsston (''NCPC") 
as requtred by§ 492 of the Distnct of Columbia Charter NCPC, by report dated Apnl24, 2006, 
expressed full support of for the proposed IZ regulations, concludmg that the Inclusionary 
Zonmg text helped fulfill the Federal Element of the Comprehenstve Plan 
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Final Rulemaking 

The Cormmss10n took fmal action on Inclus10nary Zomng after extensive dehberat10ns on the 
wntten comments recetved on the proposed text Modifications were made to several 
components based on the comments received mcludmg 

• 

• 

• 

• 

• 

• 

• 

§ 2602 3 - exemptiOns were added for developments that are exclustvely for umversity or 
dtplomatlc housmg 
§ 2603 3 - added gutdance on how mclus10nary umts are dtstnbuted between low-mcome 
and moderate-mcome households 
§ 2603 5 - whiCh requrres property owners to offer for sale up to twenty-five percent 
(25%) of mclusionary umts m a for-sale mclustonary development to the Mayor was 
modtfied to also mclude the Distnct of Columbia Housmg Authonty as a purchaser 
The text of §§ 2605 1 and 2605.2 was deleted, thereby permittmg the rentmg of 
affordable umts located m for-sale development and the sale of affordable umts m rental 
bmldmgs These changes were made m response to comments mdicatmg that allowmg 
such flextbthty would asstst m the development of addttlonal affordable umts 
§ 2605.4 (now § 2605 2) - was reworded to proVIde that the proport10n of studio, 
efficiency, and one-bedroom inclus10nary umts to all mclus10nary umts may not exceed 
the proport10n of market-rate studio, effictency, and one-bedroom umts to all market-rate 
umts The exclus10n of larger umts from this requirement Will allow a greater proportion 
of family-size umts of two or more bedrooms at the oWner/developer's discretiOn 
§ 2605 7 - was deleted, thereby placmg no limitatiOn on the mmtmum siZe of 
mclus10nary units, without preJUdtce to the Imposition of such a requrrement by Council 
statute or agency regulation 
§ 2605 8 (now § 2605 6) - was reworded from a requirement that the mclus10nary umts 
be reasonably dispersed throughout a buildmg to a prohlbttlOn agamst over-concentratmg 
the umts on a floor 

The Commisston decided to retam the set-aside ratios proposed by OP, because no empmcal 
evtdence was offered to support the other ratios suggested 

As to planned umt developments, the Commtsston reaffirmed Its earlier dec1s10n that a property 
subJect to the Inclustonary Zonmg program should not be automatically exempted because Its 
construction was approved as a planned umt development under Chapter 24. The goal of the 
planned umt development process 1s to "permtt flexibthty of development and other 
mcentlves proVIded, that the proJect offers a commendable number or quahty of pubhc 
benefits and that 1t protects and advances the pubhc health, safety, welfare, and convemence" (24 
DCMR § 2400.2) The Commtsston concluded that parttal or full rehef from the IZ 
requrrements was a type offlexibihty that could be granted through a PUD, but that the "number 
and quahty of commendable pubhc benefits" proffered would clearly have to exceed those that 
would ordmartly suffice to gam PUD approval 

Of all the dectsions faced by the Commtsston, the determmatlon of whether to allow the 
purchaser of an affordable umt to later sell It at a market-rate pnce, and thereby gam wealth 
through the apprec1at10n of umt' s value, proved the most dtfficult The Commtsston was called 
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upon to balance two competmg societal mterests namely the need to mamtam a sufficient stock 
of affordable umts versus the desrrabihty of allowmg purchasers of affordable umts, who have 
diligently mamtamed and perhaps added Improvements to the property, to better therr economic 
circumstances. 

In decidmg between the two, the Collll1llss10n IS mmdful that this proceedmg was Imtlated to 
further goals articulated m the Housmg Element of the Comprehensive Plan (10 DCMR § 300, et 
seq) that seek to (1) create diverse neighborhoods by providmg affordable housing areas where 
development cost have prev10usly mhibited the supply of affordable housmg and (2) more 
broadly provide affordable housmg for current,and future residents of the Distnct- m that order 
ofpnonty Specifically, 10 DCMR § 301 1 provides 

It Is the goal of the Distnct to have adequate affordable housmg for all Distnct 
residents m commumties that have access to services and facilities to meet their 
needs 

The Commission concludes this goal can best be accomplished by keepmg the IZ reqmrements 
m place for the hfe of a proJect 

As to the assertion that this chmce will result m a vwlation of the civil rights of the persons 
whose property ownersh1p would not have happened but for this program, the Commission notes 
that OAG has reviewed this argument and nevertheless certified the fmal text as legally 
sufficient 

Lastly, the CommiSSIOn IS cogniZant of the concerns expressed by many that a mandatory IZ 
program may dampen or destroy the Distnct's current housing revitalizatiOn The Commission 
recogmzes that this boom IS a relatively short-hved phenomenon and could end as quickly as It 
began But, while the future of residential development m the District IS not entrrely predictable, 
the need for workforce housmg IS Enough evidence has been presented to the CommissiOn to 
allow It to conclude that the ImpositiOn of these reqmrements, even without bonus density, will 
not cause otherwise profitable proJects to become economically mfeastble In any event, rehef IS 
available for those that can prove otherwtse Nevertheless, the ColllllllSSion restates Its 
InstructiOn to OP that It expects to be informed of any sign of adverse Impact on the housmg 
market or on the number or quahty of residential PUDs, and that It wtll not hesitate to take 
prompt action, tfthe IZ program IS to blame 

The Zonmg CommiSSIOn beheves that the proposed amendments to the Zomng Regulations are 
m the best mterests of the Distnct of Columbia, are consistent wtth the mtent and purpose of the 
Zonmg Regulations and Zonmg Act, and are not mconsistent with the Comprehensive Plan of 
the Distnct of Columbia 

In constderatlon of the reasons set forth herem, the Zomng CommiSSion hereby orders 
APPROVAL of amendments to the Zonmg Regulations regardmg the establishment of a 
mandatory Inclus10nary Zonmg program 
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Tttle 11 of the Dtstnct of Columbta Regulations (Zomng) 1s amended by addmg a new Chapter 
26 to read as follows 

CHAPTER 26 INCLUSIONARY ZONING 

2600 
2601 
2602 
2603 
2604 
2605 
2606 
2607 
2608 

2600 

26001 

26002 

2600 3 

General Provisions 
Definitions 
Applicability 
Set-Aside Requirements 
Bonus Density 
Development Standards 
Exceptions from Compliance 
Off-site Compliance 
Applicability Date 

GENERAL PROVISIONS 

Thts Chapter estabhshes an Inclus10nary Zomng Program that furthers the 
Housmg Element of the Comprehensive Plan by mcreasmg the amount and 
expandmg the geographtc d1stnbut10n of adequate, affordable housmg avallable to 
current and future residents 

It 1s the mtent of the Zomng Commission to promulgate only such regulations as 
are necessary to estabhsh the mm1mum obhgat10ns of property owners applymg 
for bmldmg perm1ts or certificates of occupancy under an Inclus10nary Zonmg 
Program All other aspects of the program, mcludmg the settmg of max1mum 
purchase pnces and rents, the minimum siZes of the umts, the selection and 
obhgat10ns of ehgtble households, and the establishment of enforcement 
mechantsms such as covenants and certlficat10ns shall be as determmed by the 
Council and Mayor of the Distnct of Columbta 

The most 1mportant general purposes of the Inclus10nary Zonmg Program include 
the followmg 

(a) To utthze the skills and abthttes of pnvate developers to produce quahty 
affordable housmg, 

(b) To leverage pnvate development, combmed where appropnate wtth 
zomng denstty mcreases, to produce affordable housmg throughout the 
Dtstnct of Columbta, 

(c) To mttlgate the tmpact of market-rate restdentlal development on the 
avatlabthty and cost of housmg available and affordable to low- and 
moderate-mcome households, 
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2601 

2601 1 

(d) To mcrease the production of affordable housmg umts throughout the 
Distnct to meet ex1stmg and anticipated housmg and employment needs, 

(e) To provide for a full range of housmg chotces throughout the Dtstnct for 
households of all mcomes, stzes, and age ranges to preserve dtverstty and 
to ensure the benefits of economtc mtegration for the restdents of the 
Dtstnct, 

(f) To stabihze the overall burden of housmg costs on low- and moderate­
mcome households, 

(g) To create a stock ofhousmg that wtll be affordable to low- and moderate­
mcome residents over a long term, and 

(h) To make homeownershtp opportumt1es avallable to low- and moderate­
mcome restdents 

DEFINITIONS 

When used m the Chapter, the followmg terms and phrases shall have the 
meanmgs ascnbed 

Achievable bonus density - The amount of the bonus density permttted under § 
2604 that potentially may be utilized Wlthm a particular mclus10nary 
development, notwithstandmg constramts resultmg from the physical 
charactenstics of the land or restnct10ns tmposed by District or federal laws and 
agencies 

The Act - [NAME OF THE LEGISLAtiON ENACTED BY THE COUNCIL 
OF THE DISTRICT OF COLUMBIA TO IMPLEMENT THE PROVISIONS OF 
THIS CHAPTER]. References to the Act mclude any Mayor's Order, agency 
rule, or other admmistratlve Issuance promulgated pursuant to that legtslatlon 

Development, inclusionary- a development subject to the provisions of this 
Chapter pursuant to § 2602 1 

Development, off-site - a development that accounts for all or part of an 
mclus10nary development's requrrements under this Chapter, If approved pursuant 
to§ 2607 

Eligible household - one or more persons certtfied by the Mayor as bemg a low­
or moderate-mcome household pursuant to the Act. 

Inclusionary unit - a unit set astde for sale or rental to an ehgtble low- and 
moderate-mcome household as required by this Chapter or by order of the Board 
of Zomng Adjustment pursuant to § 2607 
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2602 

2602 1 

2602.2 

Inclusionary Zoning Overlay - the overlay distnct established by Zomng 
CommiSSion Order _-_, published m the , 200 _ edition of the D C 
Regzster 

Low-income household - a household of one or more md1v1duals w1th a total 
annual mcome adJUSted for household SIZe equal to less than fifty percent (50%) 
of the Metropolitan Statistical Area med1an as certified by the Mayor pursuant to 
the Act 

Mayor - the Mayor of the Distnct of Columbia, the D1rector of the agency or 
agencies delegated the authonty to Implement the Act, or the agency official or 
officials re-delegated such authonty 

Moderate-income household - a household of one or more mdiVIduals w1th a 
total annual mcome adJusted for household siZe equal to between fifty percent 
(50%) and eighty percent (80%) of the Metropolitan Statistical Area median as 
certified by the Mayor pursuant to the Act 

Purchase/rental schedule - the most current schedule, pubhshed by the Mayor 
pursuant to the Act, estabhshmg the maxrmum purchase pnces and rents for 
mclus10nary umts 

APPLICABILITY 

Except as provided m § 2602 3, the requrrements and mcentives of th1s Chapter 
shall apply to developments that 

(a) Are mapped wtthm the Inclus10nary Zonmg Overlay, and 

(b) Have ten (10) or more dwelling umts (mcludmg off-site mclus10nary 
units), and 

(c) Are etther 

(I) New multiple-dwellings, 

(n) New one-family dwellmgs, row dwellmgs, or flats constructed 
concurrently or m phases on contiguous lots or lots divided by an 
alley, If such lots were under common ownersh1p at the tlme of 
construction, or 

(m) An ex1stmg development descnbed m subparagraph (1) or (u) for 
wh1ch a new add1t1on will mcrease the gross floor area of the entire 
development by fifty percent (50%) or more 

A new development w1th less than ten ( 1 0) dwellmg umts shall become subJect to 
thiS Chapter upon the filmg of an applicatiOn for a bmldmg perm1t to add one or 
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2602 3 

2602 4 

2602 5 

2603 

2603 l 

2603.2 

2603 3 

2603.4 

2603 5 

more dwelling umts to the development Withm a two-year penod after the 
Issuance of the last certificate of occupancy, If the constructiOn for which 
apphcat10n has been filed would result m the development havmg ten (10) or 
more dwellmg umts 

This Chapter shall not apply to hotels, motels, mns, dormitones, housmg 
developed by or on behalf of a local college or umversity exclusively for Its 
students, faculty or staff, housmg that IS owned or leased by foreign missions 
exclusively for diplomatic staff, roommg houses, boardmg houses, community­
based residential facilities, smgle room occupancy developments, or 
developments m R-1, R-2 and C-4 Distncts 

Except as provided m §§ 2602 5, 2603 5 and 2607 1 (c), or the Act, all 
mclus10nary umts created pursuant to thls Chapter shall be leased or sold only to 
ehgtble households for so long as the mclus10nary development exists 

An owner/occupant of an mclusionary umt may sell the unit at a pnce greater than 
the maxmum permitted under the purchase/rental schedule if the pnce ts offered 
by the Mayor 

SET -'ASIDE REQUIREMENTS 

An mclus10nary development for whtch the pnmary method of construction does 
not employ steel and concrete frame structure located man R-3 through an R-5-B 
Dtstnct or m a C-1, C-2-A, W -0 or W -1 Dtstnct shall devote the greater of 10% 
of Its matter-of-nght denstty or 75% of tts achievable bonus denstty to 
mclus10nary umts 

An mclus10nary development of steel and concrete frame constructton located m 
the zone dtstncts stated m § 2603 1 or any development located m a C-2-B, C-3, 
CR, R-5-C, R-5-D, R-5-E, SP, W -2 or W -3 Dtstnct shall devote the greater of 8% 
of Its matter-of-nght denstty or 50% of Its achievable bonus density to 
mclusionary uruts 

Inclus10nary developments located m R-3 through R-5-E, C-1, C-2-A, W-0 and 
W-1 Dtstncts shall set aside 50% of mclus10nary umts for ehgtble low-mcome 
households and 50% of mclus10nary units for ehgtb1e moderate-mcome 
households The frrst mclus10nary umt and each additional odd number umt shall 
be set astde for low-mcome households 

Developments located m CR, C-2-B through C-3-C, W-2 through W-3, and SP 
Dtstncts shall set astde 100% of mclus10nary umts for ehgtble moderate-mcome 
households 

The Mayor or the D1stnct of Columbta Housmg Authonty shall have the nght to 
purchase up to twenty-five percent (25%) of mclus10nary umts m a for-sale 
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incluswnary development m accordance with such procedures as are set forth m 
the Act 

2604 BONUS DENSITY 

2604 1 Inclus10nary developments subJect to the provisions of this Chapter may construct 
up to twenty percent (20%) more gross floor area than permitted as a matter of 
nght ("bonus dens1ty"), subJect to all other zonmg requrrements (as may be 
modified herem) and the hm1tat10ns established by the Act to Regulate the He1ght 
of Bmldmgs m the Dtstnct of Columbia, approved June 1, 1910 (36 Stat 452, 
D C Offictal Code § 6-60 1 01, et seq (200 1 Ed.) 

2604 2 Inclus10nary developments m zonmg dtstncts hsted m the chart below may use 
the followmg modlficatlons to height and lot occupancy m order to ach1eve the 
bonus dens1ty· 

Matter-of-R1ght Zonmg Constramts IZ Zomng Mod1ficat1ons 

Zomng 
Base Lot He1ght Lot He1ght 
ZoQe Occupancy (feet) Zomng FAR Occupancy (feet) 
R-5-E 75% 90 600 90% 90 
CR 75% 90 600 80% 100 
C-2-A 60% 50 250 75% 50 
C-2-B 80% 65 3 50 80% 70 
C-2-C 80% 90 600 90% 90 
C-3-A 75% 65 400 80% 65~ 

W-1 80% 40 2 50 80% 50 
W-2 75% 60 400 75% 80 
W-3 75% 90 600 80% 100 
SP-1 80% 65 400 80% 70 
SP-2 80% 90 6 00 90% 90 

2604 3 Inclustonary developments m R-3 and R-4 zonmg dtstncts may use the m1mmum lot 
dtmenstOns as set forth m the followmg table 

IZ Zomng Modifications 

Base IZ Mm Lot Mm Lot 
Zone Area (square feet) W1dth (feet) 

R-3 1,600 16 0 
R-4 1,500 15 0 

~ 

2605 DEVELOPMENT STANDARDS 

2605 1 A development that provides, pursuant to federal or other D1stnct housmg 
programs, affordable dwellmg umts for sale or lease may count such umts 
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2605 2 

2605 3 

2605 4 

2605 5 

2605 6 

2606 

2606 1 

26062 

2606 3 

2607 

26071 

towards the reqmrements of this Chapter, provided that all provisiOns of this 
Chapter and the Act are met 

The proportion of studio, effic1ency, and one-bedroom mclus10nary umts to all 
mclus10nary umts shall not exceed the proportion of market-rate stud1o, 
efficiency, and one-bedroom umts to all market-rate umts 

All mclus10nary umts shall be comparable m extenor design, matenals, and 
fimshes to the market-rate umts 

The mtenor amemtles of mclus10nary umts (such as finiShes and apphances) shall 
be comparable to the market-rate umts, but may be compnsed of less expensive 
matenals and equipment 

All mclus10nary umts m an mclus10nary development shall be constructed pnor to 
or concurrently w1th the construction of market-rate umts, except that m a phased 
development, the mclusionary umts shall be constructed at a pace that 1s 
proportional with the construction of the market-rate un1ts 

Inclusionary units shall not be overly concentrated on any floor of a proJect 

EXEMPTION FROM COMPLIANCE 

The Board of Zonmg Adjustment shall reduce the requrrements of§ 2603 for each 
square foot of achievable bonus density that cannot be accessed due to 

(a) Site conditiOns such as shape, slope, or other similar physical conditiOns 
or 

(b) Development restnct10ns Imposed on the property by Distnct or federal 
government agencies 

Applicants seekmg relief under § 2606 1 (a) shall subm1t architectural plans and 
elevatiOns studtes demonstratmg the Impact of s1te cond1t1ons on achievmg the 
maxtmum permitted bonus denstty 

Applicants for rehefunder § 2606.1 (b) shall mclude With theu apphcat10n 
the wntten order that Imposed the relevant development restnct10n and shall 
certify that the restnctlon was not m the ongmal plans submitted by the applicant 
to the agency, but was either offered m response to the agency's concerns 
expressed on the record or was umlaterally tmposed by the agency 

OFF-SITE COMPLIANCE 

The Board of Zonmg Adjustment IS authonzed to permtt some or all of the set­
astde reqmrements of § 2603 to be constructed off-site on property owned by the 
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2607 2 

2607 3 

2607 4 

apphcant upon proof, based upon a specific economic analysis, that compliance 
would Impose an economic hardship Among the factors that may be considered 
by the BZA m determmmg the existence of economic hardship are 

(a) Exceptionally high fees m condommmm developments that cannot be 
reduced to levels affordable to eligible households, 

(b) The mclus10n of expensive and specialized social or health servtces m a 
retrrement housmg development or a development that pnncipally 
provides housmg for the disabled, If such services are not severable from 
the provision of housmg and render umts m the development unaffordable 
to eligible households, or 

(c) For a rental development the owner of which wishes to change the 
property's use to one listed m § 2602 3, proof that contmuatlon of the 
rental use IS no longer economically feasible 

An applicant who has demonstrated the existence of economtc hardship shall 
further demonstrate that the off-site development 

(a) Is located within the same census tract as the mclus10nary development, 

(b) Consists of new constructiOn for which no certificate of occupancy has 
been Issued, 

(c) Is at a locatiOn suitable for residential development, 

(d) Has complied wtth or Will comply With all on-site reqmrements of this 
Chapter as are applicable to It; 

(e) Has not recetved any development substdies from federal or District 
government programs established to provide affordable housmg, and 

(f) Will provide mclus10nary umts comparable m type to the market-rate umts 
bemg created m their place, With gross floor areas of not less than 95% of 
the gross floor area of such market-rate umts, and of a number no fewer 
than the number of umts that would otherwise have been requrred on-stte 

The reqmrement of § 2607 2 (a) may be waived upon a showmg that the 
applicant, after good fruth efforts, was unable to locate properties wtthm the same 
census tract or that the costs to purchase and develop available properties would 
render both the mclus10nary and off-stte proJects economically mfeastble 

Inclus10nary umts constructed off-site shall not be counted toward any set-aside 
reqmrement separately apphcable to the off-stte development pursuant to§ 2603 
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2607 5 

2607 6 

2607 7 

2607 8 

2608 

2608 1 

No order grantmg off-site comphance shall become effective until a covenant, 
found legally sufficient by the Office of the Attorney General, has been recorded 
m the land records of the Distnct of Columbia between the owner of the off-site 
development and the Mayor 

The covenant shall bmd the owner and all future owners of the off-site 
development to 

(a) Construct and reserve the number of mclus10nary umts allowed to be 
accounted for off-site, m accordance With the plans approved by the Board 
and the conditions of the Board's order, 

(b) Sell or rent, as apphcable, such muts m accordance With the proviSIOns of 
this Chapter and the Act for so long as the off-.site development remains m 
existence, 

(c) Neither apply for nor accept any development subsidies from federal or 
Distnct government programs established to provide affordable housmg, 

(d) Acknowledge that the ~wners are legally responsible for the set-aside 
reqUirement accepted as If the reqUirement had been Imposed drrectly on 
the off-site development, and 

(e) Not request special exception or vanance rehef With respect to the 
obligatiOns accepted or Its own obligatiOns under this Chapter 

Upon the recordation of the covenant, the set-aside reqUirements permitted to be 
accounted off-site shall be deemed to be the legal obhgat10n of the current and 
future owners of the off-site development All dwellmg umts as are requued to be 
reserved m the off-site development m accordance With the BZA order shall be 
deemed mclus10nary units for the purposes of this Chapter and the Act 

No apphcat10n for a certificate of occupancy for a market-rate umt on the 
mclusionary development shall be granted unless constructiOn of the off-site 
mclus10nary units IS progressmg at a rate roughly proportiOnal to the constructiOn 
of the on-site market-rate units 

APPLICABILITY DATE 

The proviSions of th1s Chapter shall become effective followmg the Issuance of 
the first purchase/rental schedule or the pubhcat10n date m the DC Regzster of 
Zomng CommiSSIOn Order __ , establishmg the Inclus10nary Zomng Overlay, 
whichever IS the last to occur 
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Vote of the Zomng Conumsswn taken at Its pubhc meetmg on February 9, 2006, to APPROVE 
the proposed rulemakmg 5-0-0 (Carol J Mitten, Anthony J Hood, Gregory N Jeffnes, John G 
Parsons, and Kevm L Hildebrand to approve) 

Tills Order was ADOPTED by the Zomng Cmmmsswn at Its pubhc meetmg on May 18, 2006, 
by a vote of 4-1-0 (Anthony J Hood, Carol J Mitten, John G Parsons, and Kevm L Hildebrand 
to adopt; Gregory N Jeffnes opposed) 

In accordance with the provisions of 11 DCMR § 3028 9, this Order shall become effective upon 
pubhcatlon m the D C Regzster, that IS, on-----~--

0haun 0u-L~ it-,. 
JERRIL YR. KRESS, FAIA 
DIRECTOR 
OFFICE OF ZONING 
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