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Ms Carol Mrtten, Charr 1-..J 

D C Zonmg CommiSSion 
(.d 

' ' 
441 4th Street NW -o 

\~ _,.. -Swte210 
Washington, DC 20001 

Re: Inclusionary Zonmg Text Amendment Case No 04 -33 (Text Amendment­
Inclusmnary Zonmg) 

Dear Ms Mitten 

..t= 

vJ -

The Maryland National Capital Buddmg Industry Assoctatlon (MNCBIA), the local 
home bwlding mdustry association affiliated Wlth the National Assoctatlon of Home 
Budders, represents approxunately 750 members m the residential buddmg mdustry 
domg busmess m the Dlstnct, Montgomery County and four other neighbonng Maryland 
Junsdtctions Based on our 30-years of expenence With the Montomery County 
Moderately Pnced Dwelling Umt (MPDU) program, as well as years of expenence Wlth 
residential development m the Dlstrlct, MNCBIA hereby submits the folloWing 
comments and recommendations for mclusmn m the public record of Zonmg 
Commtssion Case No 04-33, on the draft text amendment pubhshed m the DC RegiSter 
on March lOth, 2006 

Whde the MNCBIA supports the goals of affordable housmg expressed by the Council m 
rts resolution of July 6, 2005, as a general pomt, we do not beheve that the proposed 
mclusmnary zonmg text amendment, as drafted, would result m the production of the 
additional affordable housmg umts sought by the District. The draft text amendment 
lDlposes a number of conditions or reqwrements that would make the development of 
affordable umts economJcally infeasible for budders and developers The proposed 
amendment also contams a number of admffilStrative reqwrements that would result m an 
unWieldy, tlme-a>nsummg and burdensome adrmmstrative process that Wll1 add to delays 
and backlogs, and thus costs, thereby fallmg to produce the intended affordable housmg 
umts and escalatlng the overall costs for development of market-rate housmg 

Project Feasibility: 

WaTVer/Exemptzon from Affordabzlzty Requzrements - As wntten, the proposed text 
amendment leaves some ambtgmty regardmg the reqwrements for mclusionary umts 
based on the avadabdtty of acluevable bonus density The language should make clear 
that the set-as1de reqwrements of Sec 2603 are reduced or ehmmated under the 
provisiOns for exemption from compliance under Sec 2606 1 where bonus density lS not 
acluevable so that there iS no loss ofby-nght or base density. We note that this pomt was 
also made m the memorandum to the Zonmg Com.mlSSiOD, dated January 31, 2006, by 
Alan Bergstein, SectiOn Clnet: Land Use and Pubhc Works, Office of the Attorney 
General 
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Umt SJZe!Type MIX - The reqwrements of Sec 2605.7, reqwring that the gross floor area 
of an mclusionary umt shall not be less than 95% of that of a comparable market-rate 
umt, as determmed by bedroom size. should be elmunated Thts reqwrement prevents 
developers from economically producing affordable units m projects that mcluded larger 
or higher-end uruts and would be likely to reqwre off-site development m order to 
comply We note that the Montgomery County MPDU Ordinance does not require 
affordable uruts to be the same size as market-rate units. Allowmg mclusionary units to 
be smaller would allow more inclustonary uruts to be butlt W1thm the bonus density In 
addtnon, the language of Sec 2605 4 should be amended to specify that the nux of umts 
be based on unit "type", not urut "stze" 

Since most condommium fees are based on the square footage of the resulentialuruts, the 
"comparable size" requirement also creates problems m setting condommium fees that 
both (I) cover the monthly expenses of the project, and (2) are affordable to the owners 
of the tnclusionary umts These reqwrements would result m condominium fees that 
exceed the targeted moome range for the inclusionary units. It would be unfatr to reqwre 
the market rate umts to subsidize the condommium fees of the inclusionary uruts The 
mclustonary umts receiVe the same servtces and amenines as the market rate uruts, and 
thus, should pay condominium fees on the same basis as the market rate umts (based on 
the square footage of the umt) Subsidizing the condominium fees of the mclus10nary 
units would reqwre an mcrease in the fees for the market rate units. These htgher fees 
could affect the marketability of the market rate uruts The alternative to subsidtzmg the 
condomunum fees of the mclusionary uruts would be to charge these umts lower fees, but 
restrict the servtces and amemtles offered to the inclusionary umt restdents so that the 
lower fees would cover the amemtles they receive. Under this method, mclusionary units 
would not be charged fees for servtces and amenities for which they do not contribute 
towards the operation and mamtenance. This approach would create a "second class" of 
restdents withm a project. The urut size and mix reqwrements, as well as the 
reqwrements for exterior and intenor finishmgs under Sees. 2605 5 and 2605 6 could 
hmder the abihty to incorporate lower income famthes mto more expensive 
developments or neighborhoods by increasing the costs of producmg inclusionary units 
and/or raismg the costs oflivmg in these units beyond that available to those m the target 
mcome groups. 

ExterlOrllnterlOr Features and Fznzshzngs- Sees 2605 5 and 2605 6 reqwre that the 
mtenor amemnes, such as finishes and appliances, as well as the extenor destgn, 
matenals and finish be "comparable" to the market-rate umts. Sec 2605 6 states that 
"less expenstve" materials and appliances may be used. It should be clanfied how the 
"comparability" of these features tS to be determmed. 

Recreallonal Space- Another tssue that affects both the physical and the economtc 
feasibtlrty of a project is the reqwrements for recreational space under the DC Zoning 
Code The proposed amendment does not appear to address the reqwrements for 
addttlonal recreational space that would be reqwred m order to accommodate the 20% 
bonus density. It is unclear how these requirements would be calculated and provided 
within a specific butldtng envelope, or through off-site filclhtles. We feel that rehef 
should be provtded from thts reqwrement if bonus density is achieved and set-astde 
reqwrements are apphed. 

Commere~al/ResJdentJal Space- The proposed text amendment does not distingwsh 
between commercial and restdential space. Thus, under these reqwrements, the square 
footage m a butldmg that IS dedicated for commercial use could also be used m 
determinmg the set-astde requirements The set-astde requirements should be based on 
residential space alone. 
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Administrative Procedures: 

Exemption From Complzance/Ro/e of BZA. - Requmng a Board of Zonmg Adjustment 
(BZA) hearmg process m exemption and off-stte comphance cases wt1l greatly mcrease 
the caseload of the BZA and Will hkely result m large backlogs and delays and mcreased 
costs. Such exemptions should be handled through an a.dmmistratlve process and should 
be automabcally granted upon estabhshment of defined cntena 

Off-Szte Complzance- The proVISIOns of Sec. 2607.3 fall to define what considerations 
would render an mclustonary or off-srte project "econOlDlcally mfeastble". Fmther, this 
proVISion does not reqwre that the reqwrements of Sec. 2607(2)(a) be waived, but merely 
proVIdes that 1t ''may" be waived. These proVISIOns estabhsh subjective standards of 
proof and proVIde little predictability. The text amendment should also provtde some 
alternatives to the off-site compliance proVISions, such as proVISions for m-heu fees 

Gran4fathering Provisions and other AdministratiVe Matters - The draft text amendment 
does not address cntical admm.lstratJ.ve ISSues such as the delegation of admmtstrative 
authority for the program and also does not address the grandfathermg of proJects that are 
m the system at the time that this program becomes etfect:tve The plannmg approval 
process requires a long lead time to tden:bfy and address all requirements and reqwres a 
substantial up-front economic mvestment by the apphcant, who should not be penalized 
by changes m reqwrements that have become effective after he has started the apphcanon 
process. Therefore, the text amendment needs to address the date or pomt m time at 
which a proJect wt1l be vested. We recommend that provisions be added to grandfather 
projects where a completed apphcatJ.on has been accepted by DCRA by the effective date 
of the Inclustonary Zonmg text amendment 

Thank you for your coDSideratJ.on of our comments and recommendations on behalf of 
the resldentJ.al building mdustly 

Smcerely, 

MARYLAND-NATIONAL CAPITAL BUILDING INDUSTRY ASSOCIATION 

f~e.~ c~E~J 
Robert C Larkin, Vice Prestdent 
Washington DC Lwson Committee 

Attachment 
Cc: DC Office ofPlannmg 


