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Comments on the Notice of Proposed Rulemakmg 

Dear Members of the Comrmsston 

The Zonmg Comrmsston has taken proposed action to adopt an Inclusionary Zoning text 
amendment and, through the pubhcation of a notice of proposed rulemakmg, has sobctted pubhc 
comments on the proposed regulations On behalf of our chents, who mclude many promment 
residential developers m the ctty, we submtt the followmg comments and suggestions for the 
consideration of the Comrmsston· 

• Set-astde requirements (§2603) 

o As proposed, the regulations reqwre that etther fifty percent or seventy-five of the 
achievable bonus denstty be devoted to mclus10nary umts, dependmg upon the zone 
dtstnct and the type of construction In addttion, a proJect must mclude a mtmmum 
of etther etght or ten percent of the matter-of-nght density as mclustonary umts, if 
that number ts greater than the percentage of the achievable bonus. 

Those requrrements and the whole mclusionary zonmg concept are based upon the 
prermse that addttional market rate umts are necessary to offset the economtc burden 
placed upon a housmg developer who ts reqmred to sell or lease units at some 
dtscount from the ordmary market rate. Notwithstanding the studies and 
recommendations of the Office of Planmng, extenstve analysts was proVIded to the 
CommissiOn during the hearmgs which mdtcated that requmng half of any mcrease 
m density to be provided as mclusionary units (a ratio of 1.1, market rate housmg to 
mclustonary housmg) was not economically VIable and would senously undermme 
the relatively fragile housmg market We strongly urge that the Comrmssion change 
the wrements of 2603.1 and 2603.2 such that no more than twen -five 

t of the bonus denst a ratio of 3:1 market to inclusto be rovided as 
umts 
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o As noted above, the reqmrements also track to a percentage of the matter-of-right 
density, if that number is greater than what is achieved usmg bonus density. Smce 
the Commission has detennined that the inclus10nary zonmg concept 1s correctly 
based upon being able to achieve bonus density, we beheve that 1t IS antithetical to 
the underlymg rationale to nnpose a reqmrement based on total density when there is 
no guarantee that any bonus denstty can be achieved. We recommend that the 
provisions m §§2603.1 and 2603.2 reqUiring inclustonary units as a percentage of 
total density be ehnnnated. 

o If the CoiDID1SSion determines to keep the requrrement relative to a percentage of the 
matter-of-nght density, which we believe should not be the case, we recommend 
that the CommtSSion make It clear that the etght and ten percent requirements of 
§§2603.1 and 2603.1 apply only to the reSidential portion of miXed use proJects. 

o The set-aSide reqmrements are specified m §§2603.1 and 2603.2. The R-5-C 
through R-5-E Dtstncts are left out of those sections even though they are referenced 
m §26033. We beheve that the R-5-C through R-5-E Dt~cts should be mcluded m 
§2603 1, which would then cover both wood frame and steel and concrete frame 
construction. 

o The regulations distingmsh between units for low mcome households and moderate 
mcome households m §§26033 and 2603.4. Those distinctions are based m part on 
zone distnct and m part on the type of construction. We believe that the regulations 
should only distinguish on the basis of the type of construction. such that m all 
zones, 100 percent of mclustonary umts of steel and concrete frame construction 
should be for moderate mcome households. For inclUSionary umts that are not of 
steel and concrete frame construction, fifty percept of the mclustonary umts would 
then be for low mcome households and fifty percent for moderate mcome 
households. 

o Under §2603.5, the Mayor may purchase up to twenty-five percent ofmclusionary 
umts at any time pnor to the Issuance of the first certificate of occupancy. Smce 
umts are frequently offered for sale well m advance of the Issuance of a certificate of 
occupancy, this creates a great deal of uncertamty as to what units are available for 
sale and potentially places purchase contracts for mclusionary umts at nsk If the 
Mayor decides to exerctse the nght to purchase. We recommend that etther this 
nght be elimmated or that It be hmited to a §Peclfic time frame (I.e., the developer 
must notify the Mayor pnor to offermg the umts for sale and the Mayor must 
exerc1se this nght within fifteen days after bemg so notified). 
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• Bonus density (§2604) 

The whole underpmnmg of the mclusionary zonmg concept IS to offer bonus density to 
trade-off agamst the negative econonnc nnpact of having to proVIde below-market Uillts. In 
§2604.1, the Comnnssion has proposed to provide twenty percent ad<bnonal FAR (actually 
expressed as gross floor area) over the normal matter-of-nght linnts. In §2604 2, the 
Comrmssion proposed certam modifications to the matter-of-nght standards for height and 
lot occupancy to enable projects to utilize the twenty percent bonus. 

The cntlcal parameter for usmg the bonus density Is height. Increases m lot occupancy are 
not effective m achievmg additional density because a residential building reqwres wmdows 
for hght and ventilation and increasing the building footprint often results in spaces deeper 
than the optimal depth ( extenor wall to exterior wall) for an apartment house In order to be 
able to effectively use the_ mcrease m FAR. we suggest that the Comrmssion add ten or 
twenty feet m height in certain zones to effectively gain one or _more extra stones. In the 
table :q1 §2604.2, we suggest that the height go from sixty-five feet to seventy-five feet 
rather than seventy feet, m C-2-B and SP-1 (an mcrease often feet rather than five feet), 
from fifty feet to sixty feet m C-2-A, from siXty-five feet to seventy-five feet in C-3-A and 
from nmety feet to 110 feet in C-2-C, where no mcreases were proposed m those zones 

• Exemption for planned Uillt developments (PUDs) (§2602.3) 

At Its deciSion meeting on February 9, 2006, the Commission discussed whether PUDs 
should be mcluded or exclpded from the mclusionary zoning overlay. While there may be 
some rationale for defernng further discuss10n of that issue (and the nonce of proposed 
rulemakmg does not mdicate an exemption for PUDs ), defernng this issue for discusSion as 
part of the mapping case poses Sigmficant adverse consequences for projects for which plans 
are m the pipeline or for wlnch active consideration IS ongomg as to whether and how 
development wtll proceed. The Comnnss10n and the Dtstnct Government have used the 
PUD process to review and approve projects which have had multiple and substantial 
benefits for the c1ty the present regulations of Chapter 24 already mdicate the range of 
amemnes and benefits which an apphcant may proVIde as part of the balancmg agamst the 
development mcentives and :tlexibihty which may be requested. Housmg and affordable 
housmg are already listed in the Regulations and many projects have included housmg and 
affordable housing components. 

Inherent in the case-by-case reVIew and adjudication of PUDs IS the concept that each 
apphcanon IS different and that the balancing that the Comrmssion undertakes must conSider 
the whole scope of a project. In the last several years, the OP has reqwred developers 
seekmg an mcrease in residential density to allocate a portion of that increase to affordable 
Uillts The OP has established fifteen percent as the base from which it has started 
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discussions With applicants, but the range has gone up and down based on a vanety of 
factors, including the stze of the project, the nature of the housmg, the target mcome range 
of the housmg and the extent and nature of other benefits and amemties provided. We see 
no reason for the Commtssion to alter that approach. We beheve that the CommiSsion 
should retnstate Its previous detenmnation that PUDs not be automatically subJect to the 
inclusionarv zonmg regwrements and revise proposed §2602.3 accordmgly. 

• Restrictions on sale or lease (Development Standards - §2605) 

The Conumssion has proposed that for-sale units may not be offered for lease and VIce versa 
(§§2605.1 and 2605 2) These proVISions Ignore the realty that there may be both rental and 
ownership components in a single project, either within different bwldmgs m a project or m 
the same bwldmg. This proVlSlon would make it mpossible to use low income housmg tax 
credits to finance the development of low mcome rental umts in a development which also 
mcludes for-sale units. We thmk these proVISions are mmecessary and counter-productive 
and should be ehmmated. 

• Requirement to maintam inclusionary umts (§2602.4) 

The Commtsston has proposed that inclusionary umts be leased or sold only to ehgtble 
households for as long as the development exists. We have worked with many of the non­
profit housing proVIders active m the Distnct of Columbia We understand that many of 
these proVIders Will submit comments to the Commtssion suggesting that low or moderate 
mcome households who purchase mclusionary units should be given the opportunity to 
realize the benefits of home ownership that are otherwise available to other purchasers. 
Those households should be able to benefit from the eqwty that they bwld m paymg for the 
umts and from the appreciation m housing pnces that is going on across-the-board m the 
Distnct. We do not favor one particular mechanism over another, but we beheve that 
societal and economtc purposes would be well served by allowing a homeowner to retam 
some or all of the value that IS bwlt up over tlme This may mean that the particular umt 
mtght not remam as an mclusionary urut forever but partial value recapture methods would 
create a source of funds for other umts to be built in the future. 

• Applicabihty date (§2608) 

The regulations as proposed mdicate that the text amendment would take effect at some 
pomt after the Commtsston has mapped the overlay and after the Mayor has tssued the first 
purchase/rental schedule. We recommend that the penod oftlme be 180 davs. to allow the 
development commuruty tlme to absorb the new regulations and detenmne how to effect 
those requirements m new developments 
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We hope that the CoiDIDlssion will look favorably on these comments and 
recommendations. We are prepared to discuss these matters further or answer any questions the 
Commission may have m any forum which the CoiDIDlSSIOn may estabhsh to do so. 

Smcerely, 

N~~,;.}-l 
\kt.~ 

Steven E. Sher 
Director of Zoning and Land Use Services 

cc: Ellen McCarthy, Director, D.C. Office ofPlanrung 
Jenrufer L. Stemgasser, 0 C. Office of Planning 
Stephen Cochran, D.C Office ofPlanrung 
Art Rodgers, DC Office ofPlanrung 
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