ONING COMMISSION
District of Columbia
CASE NO.04-21

EXHIBIT NO.12



@Bovernment of the Bistrict of Oolumbia

ZONING COMMISSION

ZONING COMMISSION ORDER NO. 509
Case No. 84-7
February 9, 1987
(Foreign Missions - Map)

Pursuant to notice, a public hearing of the Zoning
Commission for the Distraict of Columbia was held on February
27, and March 6, 13, & 27, 1986. At those hearing sessions,
the Zoning Commission considered a proposal to amend the
Zoning Regulations and Zoning Map of the District of
Columbia, pursuant to Section 9101 of the Zoning Regulations
The public hearing was conducted in accordance with the
provisions of Chapter 5 of the Rules of Practice and
Procedure before the Zoning Commission.

On August 24, 1982, the President of the United States
approved the Foreign Missions Act; (Title II, Public Law
97-241, 96 Stat. 286, August 24, 1982). Among 1its provi-
sions, the Act regulates the location, replacement or
expansion of chanceries and international organizations in
the District of Columbia. The Foreign Missions Act became
effective on October 1, 1982.

The Foreign Missions Act establishes specific areas where
chanceries are to be permitted as a matter-of-right. The
Act further establishes areas where chanceries are to be
permitted subject to disapproval by the Board of Zoning
Adjustment (BZA) in accordance with six specific criteraa.

District and Federal Government agency staffs cooperated in
numerous meetings and discussions over several months to
attempt to resolve issues about the impact and interpre-
tation of the Act. The city and federal authorities
substantially agreed on the interpretation of the majority
of the provisions of the Foreign Missions Act.

The Act provides that the Zoning Regulations in effect at
that time would continue to apply with respect to chanceries
only to the extent that they were consistent with Section
206 of the Act; see Section 206(3). Because some portions
of the Zoning Regulations were not consistent with Section
206 relative to the requlation of chanceries and interna-
tional organizations, the Zoning Commission pursuant to a
hearing process and by 2. C. Order No. 400, dated May 16,
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1983, amended the 2Zoning Regulations and Map to implement
portions of the Foreign Missions Act. That action, excluding
various conforming amendments, provided the following:

a. Adopted new definitions of chancery and interna-
tional organization aidentical in substance to
those 1n the Foreign Missions Act;

b. Permitted chanceries to be as a matter~of-raight in
the W, CR, C, CM, and M Districts;

c. Permitted chanceries subject to disapproval by the
BZA in R-5-C, R-5-D, SP, and D overlay Districts;

d. Permitted international organizations as a
matter-of-right in W, CR, C-2-B, C-2-C, C-3, C-4,
and C-5 Districts, and as a special exception in
SP Districts;

e. Permitted existing chanceries in R-1 through R-5-B
Districts to continue without expansion.

The key portion of the Foreign Mission Act which was not
implemented at that time was Section 206 (b) (2) (B). Section
206(b) (2) (B) permits chanceries, subject to BZA daisapproval,
"in any other area, determined on the basis of existing
uses, which includes office or instaitutional uses, including
but not limited to any area zoned mixed-use diplomatic or
special purpose,”.

The District of Columbia Office of Planning ({OP} took the
position that the determination of "any other area,
determined on the basis of existing uses" was a complex
matter, for which zoning regulations should be adopted after
careful analysis and negotiation.

Subsequently, on December 1, 1983, the National Capital
Planning Commission (NCPC) amended the Foreign Missions and
International Agencies Element of the Comprehensive Plan,
for the purpose of conforming that element to the provisions
of the Foreign Missions Act, and to provide planning and
policy guidance to the Zoning Commission and the BZA.

The subject case was initiated by the Zoning Commission on
April 9, 1984, to consider amendments to the Zoning Regqula-
tions and Zoning Map to further implement the Foreign
Missions Act, and in particular, Section 206 (b) (2} (B). The
proposal that was advertised for public hearing included the
following:

a. Permit an existing chancery in R-1 and less
restrictive districts (effectively R-1 through
R-5-B) to continue and to expand on 1ts existing
site as of December 1, 1983, subject to disapproval
by the Board of Zoning Adjustment;
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Make a conforming internal amendment in the Zoning
Regulations; and

Propose changes to the Zoning Map with the
Diplomatic (D) Overlay Distract.

The Daistrict of Columbia Office of Planning, by memorandum
dated February 24, 1986 and by testimony presented at the
public hearing, supported the proposal and outlined the
following as methodology that was used by the NCPC and the
OP to further implement the Foreign Mission Act:

a.

Various methods were explored to delineate the
areas provided for in Section 206{b) (2)(B). A
city sguare was used as the area unit for analysis
purposes. One method was based on the number of
existing office and institutional uses located in
a square without consideration to the size of the
use. Another method was based on the square
footage of existing land uses in a city square as
recorded in the data inventory in the District's
computer system called MAGIS, After considerable
testing of both methods, the square footage of
existing uses in the MAGIS system was selected,
since it provided a uniform set of data and took
into account the size of the land uses in a
square.

Since the exaisting Diplomatic Districts are
considered appropriate for chancery locations
under the Act, and consist of mixed-use squares
containing office, institutional and residential

and other uses, 1t was determined that the average
mixed-use ratio i1n the squares 1in existing Diplomatic
Districts should be used as the guide for
identifyving other squares throughout the city that
would qualify under Section 206(b) (2) (B) of the
Act.

Using the District's MAGIS computer data, the
average mixed-use ratio for the city sqguares
containing lots zoned "Diplomatic" was found to
approximate a ratio of 2/3 residential-type land
uses and 1/3 office, institutional and other land
uses, This ratio is based on the relationship of
land uses within individual squares within the
Diplomatic Distraicts.

The mixed-use ratio was then applied to city
squares zoned R-1-A through R-5-B to identify
squares that equalled or exceeded the ratio.
Additionally, each of those sguares was analyzed
to ensure that it contained an exaistaina office or
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institutional use. The squares that met these
tests were determined to be consistent with the
provisions of Section 206(b) (2) (B) of the Act, and
included as chancery areas subject to disapproval
by the Board of Zoning Adjustment.

e. Existing chancery facilities which are currently
located in squares which do not meet the 2/3-1/3
mixed use test should be permitted to remain to
avoid causing displacement and relocation problems.
However, they should only be permitted to expand
on their existing property. Accordingly, the
sites of such chanceries are deemed to be qualify-
ing areas under section 206(b) (2) (B) of the
Foreign Missions Act. Such expansion would be
subject to disapproval by the Board of Zoning
Adjustment 1in accordance with the Act.

The U.S. Department of State (State), by written submission
dated February 27, 1986 and by testimony presented at the
public hearing, indicated that 1t does not believe that
foreign chanceries have an absolute right to locate in any
District area they may choose. State argues that the Act
requires the BZA to accept applications for chancery uses in
all Section 206(b) {2) (B) areas, not just those zoned
mixed-use diplomatic or special purpose. Further, the
Section 206 (b) (2) (B) determination is to be made by BZA,
based solely on the six criteria set out in the Act. The
Act leaves this responsibility to the B2A, not to NCPC or
the Zoning Commission, NCPC and the Commission have their
statutory roles with respect to the zoning maps and
regulations, but all actions regarding chanceries must be
consistent with Section 206.

State opposed the use of a square as the determination of an
"area". An additional objection to the proposal 1s the
failure to grant to chanceries the equal treatment required
by Section 206 (b) (3) for all Section 206(b) (2) (B) areas.
Among other things, State argues that these two provisions
require chanceries to be treated the same as nonprofit
organizations under Sub-paragraph 3101.412 of the Zoning
Regulations.

As to this latter construction, it 1s critical to remember
that a chancery applicant would, in all cases, have to meet
the criteria of Section 206(d) of the Act, as determined by
the BZA, not State. 1In addition, 1f the chancery applicant
were attempting to obtain some variance or special exception
under the standard zoning regulations, that applicant would
also have to meet the requirements set out in those provisions,
to the satisfaction of BZA. This is consistent with State's
position that in addition to the rights granted by the Act,
a foreign government has the right to apply for a change 1in
zoning, for a PUD, or for a variance, if 1t 1s willing to
comply with all requirements governing such applications.
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The Executive Director of NCPC, by statement dated March 6,
1986 and by testimony presented at the public hearing,
indicated that, in addition to the implementation of Section
206 (b) (2) (B) of the Act, the case also proposes amendments
to the text of the Zoning Regulations which would allow for
the reconstruction or expansion of chanceries in R-1 through
R-5-B Districts on their sites as they existed on December
1, 1983, subject to BZA disapproval. Currently, chanceries
existing on September 22, 1978, can continue as permitted
uses on these sites, but cannot expand or be reconstructed.
The proposal to amend the text of the Zoning Regulations 1s
consistent with the following provision of the Foreign
Missions and International Organizations element:

", . . existing Chanceries and combined Chancery/Embassies
not located within areas designated on Diagram No, 1

are deemed described 1in Section 206(b) (2) (B) of the
Foreign Missions Act and may be retained and expanded

on their existing sites subject to disapproval by the
Board of Zoning Adjustment."

The Executive Director indicated that the NCPC task force on
Foreign Missions determined that a "square" should define an
"area” primarily because of the logistic capacity to locate
and manage the development of a square, based on municipal

records. He concluded that the proposed amendments to the

text and map of the Zoning Regulations are not inconsistent
with the Comprehensive Plan and constitute a further step in
the implementation of the Foreign Missions and International
Organizations element of the Plan,

Advisory Neighborhood Commissions - 1D, 23, 2B, 2E, 3C, 3D,
3E, 3G, and 5A, by testimony presented at the public hearing
and by letters, statements, and resolutions submitted in the
record, opposed the proposal to rezone with the "D" overlay
various squares that were located in their neighborhoods.

The ANC's set out the following reasons to oppose the proposal:

a. Expansion of existing chanceries in R-1 through
R-5-B Districts was not the intent of Congress,
in enacting the Foreign Missions Act;

b. The various squares in the respective ANCs, that
were included in the rezoning proposal, did not
qualify for rezoning, based on the actual existing
uses 1n those squares;

c. At least one ANC believed that its neighborhood is
overburdened with chancery uses, and additional
chanceries would preclude the opportunity to
preserve some of the Citv's finest homes;
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d. There 1s an abundance of office space available
elsewhere in the City where chanceries can locate
as of right;

e. The location and expansion of chanceries is
eroding the <character of residential
neighborhoods, and is contrary to the city's
housing policy;

f. The criteria that were used to identify qualifying
squares, were questionable and inappropriate; and

g. Many squares that were proposed for rezoning are
presently experiencing traffic and parking
problems.

City Councilmembers David A, Clarke, Polly Shackleton, John
A. Wilson, and Betty Ann Kane, by letters and by testimony
presented at the public hearing opposed the permission of
chanceries in residential neighborhoods.

Nineteen civic organizations and approximately twenty-two
individuals, bv letters and by testimony presented at the
public hearing opposed the proposal for the various reasons
that were previously identified.

These community groups presented detailed field observations
about specific squares which they felt should have been
excluded from the advertised list, given the 1land use
character of each square. The neighborhoods represented
included Sheraton-Kalorama, Dupont Circle, Georgetown,
Potomac Palisades and Woodley Park. The community testified
regarding the negative impacts that result from chancery
locations in residential areas. Other concerns that were
raised included the following:

a. Demonstrations and the adversities associated
therewith; e.g., noise and security;

b. Threat of terrorist attacks:; and
c. Construction associated with security concerns,

Before the conclusion of the public hearaing, the Zoning
Commission requested OP to run a modified MAGIS computer
program which included only those lots outside of the R-1-A
through R-5~B Districts, and exclude any commercial or D
zoned portions of the squares. The Zoning Commission also
requested OP to perform the MAGIS computer analysis
previously performed for the Foreign Missions Task Force of
the NCPC, but to apply the land use formula to the
residentially-zoned portions of squares zoned at least
partially R-1-A through R-5-B, as well as to the entire
squares 1in those zones.
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OP, by memorandum dated May 8, 1986, indicated that the
program searched all of the squares in the city having at
least one lot zoned R-1-A through R-5-B and identified those
in which the residential land uses comprised less than 66
percent of the total land area in those zones; (less than 66
percent residential 1s the equivalent of more than 34
percent nonresidential, as was done in the original run for
the NCPC Task Force) , As a result, 152 squares were prainted
out meeting this criterion, O0f these, 43 coincided with
squares on the list of 163 squares contained in the notice
of public hearing.

0P, by memorandum dated June 27, 1986, indicated that a
field check of the remaining 43 squares that MAGIS
identified as meeting the "1/2 - 2/3 formula" in only the
R-1-A through R-5-B portions 0f the squares, resulted in 17
squares remaining eligible to receive the D overlay
rezoning.

A notice of proposed rulemaking was published in the D.C.

Register on September 5, 1986 (33 DCR 5505). As a result of
that notice, comments were received from the Woodley Park

Community Association (WPCA), Caty Councilmembers Clarke,

Shackleton and Kane, the Mayor of the District of Columbia,
and the Citizens Planning Coalition (CPC) ,

WPCA, the Councilmembers, and the CPC opposed that part of
the proposal which would permit existing chanceries as of
December 1, 1983 in the R-1-A through R-5-R Districts to
expand, subject to BZA disapproval.

The Mayor indicated his 1inclination not to support that
provision of the proposal that permits the above-mentioned
expansion ©0f chanceries. He requested the Corporation
Counsel. to evaluate the notice of proposed rulemaking
regarding its 1legal interpretation and make 1its findings
available as soon as possible.,

The Zoning Commission is mindful of 1ts responsibility to
conclude the implementation of the portion of the Foreign
Missions Act, which was not implemented by 2.C. Order No.
400,

The 2Zoning Commission concurs with the position of the
Office of Planning, as revised, in its memorandum of June
27, 1986,

As to the concerns of the Department of State and others,
regarding new chanceries that want to locate 1in the R-1-A
through R-5-B Districts being able to apply directly to the
BZA for review, the Zoning Commission concludes that 1t was
not the intent of Congress to require that the BZA consider
such applications without the guidance of the Zoning Commissio
which this rulemaking will provide, No explicit provision
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to that effect 1s found in the Act, and a congressional bar
O a zening Commission role should not be lightly inferred,
Indeed , to the contrary, the Act in several places

explicitly refers to Zoning Commission action under the Act,

Moreoyer., the Commission is persuaded that the mappaing of
the areas will be beneficial to the state Department. and
foreign governments ; because the degree of certainty which
will. result will allow them to plan more effectively,

As to the concern of State regarding the use of a "square”
as an "area”, the Commission concludes that defining an area
as a square 18 a reasonable and Logistically manageable
manner of implementing the Act.

As to the concerns of the ANCs and others regarding the
methodology that was used to identify squares that qualify
for rezoning, the Commission believes that the alternative
methodology that was included in the 0P memorandum dated
June 27, 1986, represents an appropriate, fair, and belanced
mechanism to further implement Section 206 (b) (2) (B) of the
Act ,

As to the concern of the ANCs and others regarding the
negative spin-off effects of chanceries 1in residential.
areas; e.g., noise , security problems , potential terrorist
attacks, demonstraticoes., or traffic and parking problems,
the Commission 1s mindful of both the international and
diplomatic role that i1is played by the District of Columbia,
and the concerns of the residents of the City. The
Commission believes that its decision in this case strikes a
reasonable balance 1n addressing the interests of all
persons concerned,

The proposed action of the Zoning Commission to amend the
Zoning Regulations and Zoning Map was referred to the
National Capital Planning Commission (NCPC) ;, under the terms
of the Dastrict of Columbia Self-Government and Governmental
Reorganization Act. The NCPC, by report dated October 2,
1986, found that the proposed amendments would not adversely
affect the Federal Establishment or other Federal interests
in the National Capital, nor be 1inconsistent with the
Comprehensive Plan for the National Capital subject to:

a. Adoptaion by Ne&fPCproposed Modification 86-2
which amends Diagram No. 1, "Chancery Facility
Locations Permitted Pursuant to Section 206 (b) (2) (B)
of the Foreign Maissions Act," of the Foreign
Missions and Internatioinal Organizations element
of the Comprehensive Plan; and
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b. Inclusion ¢ the following institutional
properties which were advertised in the Zoning
Commission ' s Notice of Public Hearing in the
Diplomatic (D) Overlay District as part of the
proposed zoning map amendment:

1. University of the District of Columbia

2. Gallaudet College

3. Holy cross Academy (Howard University
Dunbarton Campus)

4, Providence Hospital

5. National Children's Center

6. Catholic Sisters College

7. Catholic University

8 Georgetown University

9. Mount Vernon College
10. Holy Name College
1l. Franciscan Monastery

12, Hadley Memorial Hospitai

13, Hillwood Estate

14, Boy's Club of Washington

15, Dumbarton Oaks

16. Greater S.E. Community Hospital

NCPC also requests that the Zoning Commission consider

including the following squarer into the D Overlay District.
These squares meet the new formular applied by the Zoning
Commission to squares shown on NCPC's adopted Diagram No, 1,

a, Square 5329 - bounded by 50th Street, 51st Street,
Ayers Place and Central Avenue,
S.E.; and

b. Squares 2711 and 2712 = bounded by 14th Street,

15th Street, Gal latin Street, and
Piney Branch Road, N.W,

NCPC will study the proposed rule to clarify whether
existing chanceries which are located in '"essentially
residential use areas"™ mnv or may not he expanded or
reconstructed on their current sites. The NCPC, there fore,
requests an extension of fifteen (15) days to consider this
text amendment.

The Chairman of NCPC, by letter dated October 10, 1986,
indicated that the Foreign Missions Task Force completed its
review and made 1ts recommendation to the Executive
Committee. Consequently, the NCPC was satisfied with the
proposed text amendments to the Zoning Regulations.

The Executive Director of NCPC, by memorandum dated October
10, 1986, <circulated a proposal to modify the Foreign
Missions and International Organizations element of the
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Comprehensive Plan for the National Capital, The proposal
recommends that a number of city squares be deleted from
Diagram NO. 1 and the boundaries 0f certain institutional
properties be more clearly defined. Addationally, the
following squares which meet the criteria applied by the
Zoning Commission are proposed to be retained or added to
Diagram No, 1:

a. Square 5329 =~ bounded by 50th Street, 51lst
Street , Ayers Place and
Central Avenue, S.E. Forty

(40) percent of the square 1is
occupied by an institutional
use (public library); and

b. Squares 2711 & 2712 = bounded by 14th Street.,
15th street, Gallatin Street ,
and Piney Branch Road, N.W.
These squares are occupied by
the Maharishi College
Administration Building.

On November 3, 1986, at its regular monthly meeting, the

Zoning Commission considered the report of the NCPC, and the
comments that. were received as a result of the publication
of the notice of proposed rulemaking.

The Commission concurs with the observation of the NCPC that
the proposed action of the Zoning Commission 1inadvertently
omitted the 1inclusion of certain institutional properhes,

The Commission determined that the request of the NCPC tc
include the rezoning of Squares 2711, 2712 and 5329 was

beyond the scope of the advertised proposal of the subject
proceeding. The Commission, however., determined that there
was merit in the request, and 1nitiated achon to consider
the rezoning of the above-mentioned squares 1n a separate
proceeding, (That proceeding later became 1indentified as
Z.C, Case No, 86-25.)

On December 3, 1986, the Acting Executive Director of the
Zoning Secretariat 1informed the Commission that 1in hais
opinion, pursuant to the Administrative Procedure Act, the
Commission would have to publish an amendment to the notice
of proposed rulemaking to include the institutional
properties that were erroneously omitted in the original
notice of proposed rulemaking.

An amendment to the notice of proposed rulemaking was
published in the D.C. Register on December 19, 1986 ( 3 3 DCR
7874) . as a result of that publication, the Commission
received! comments from the Woodley Park Community
Association, the Residential Action Coalition, the Dupont
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Circle Citizens Association, and Councilmember James E,.
Nathanson,

On February 9, 1987, at 1ts regular monthly meeting, the
Zoning Commission considered these comments, and determined
that 1t would reopen i1ts consideration of the case, and not
limit its discussion to the list of ainstitutional properties
that were 1included in the amendment to the notice of
proposed rulemaking.

At that meeting, the Director of the Office of Planning
informed the Commission of a meeting between the District of
Columbia and the National. Capital Planning Commission
Foreign Missions Task Force regarding the expansion of the
existing chanceries on their property as of December 1,
1983, 1in the R-1 through R-5-B zone districts, also known as
"outliers,"

As to the concerns of the ANCs and others regarding the
expansion of "outliers," the Commission recognizes the
potential for adverse effects from the expansion of such
chancer.ies,

The Commission believes that 1t 1s prudent and would be 1in
the best interest of the Federal and District Governments to
defer final action at this time on the text amendment
component of this case, to allow the District and the NCPC
task force a further opportunity to address the "outlier"
chancery 1ssue, 1in light of the comments which were
generated by the rulemaking proposal.

The Zoning Commission believes that the proposed amendments
to the Zoning Map are in the best interests of the District
of Columbia, are consistent with the 1intent and purpose of
the Zoning Act, and are not inconsistent with the Foreign
Missions Act nor the Comprehensive Plan for the National
Capital .

In consideration of the reasons set forth herein, the Zoning
Commission hereby orders APPROVAL to amend the Zoning Map as

follows:

Change the Zoning Map of the District of Columbia. Map the
following areas with the Diplomatic (D) Overlay Dastract:

A. The following institutiona?. areas:
i, American University
2. Unaversity of the District of Columbia
3. Gallaudet University
4, Howard University (Main Campus)
5. Holy Cross Academy
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{Rowarda Univ , Dunbarton Campus)
6. Sibley Hospital
7. Providence Hospital.
8. Washington Hospital Center
g, National Lutheran Home

10. Lisner Home
11, Trinity College
12, National Childrens Center

13. Catholic Sisters College
14. Catholic University
15. Georgetown Unaversity-

16. Mount Vernon College
17. Holy Name College

18, Franciscan Monastery

19, Hospital for Sick Children
20, Hadley Memorial Hospital
21, Hillwood Estate

22, poys Club of Washington

23, Dumbarton Oaks

24. Presbyterian Home

25. Columbia Hospital for Women

26. Greater S.E. Community Hospital.., and

B. The following areas:

1. Square 302 -- The entire square shall
be rezoned from R-5-B to
D/R-5-B;

2. Square 1370 =~ That portion of the

square zoned R-1-B shall
become D/R--8-B;

The entire square shall
be rezoned from R-1-B to
D/K--1L-B;

- That portion of the
square zoned R-1-B shall
become D/R--I.-B; and

5. Square 2902 = The entire square shall
be rezoned from R-4 to
D/R~4.

Vote of the Commission taken at the meeting on July 14,
1986: 5-0 (George M, White, Maybelle T, Bennett, John G.
Parsons, and Patricia N. Mathews, to approve as revised and
Lindsley Williams, to approve by absentee vote) ,

This order was adopted by the Zoning Commission at aits
regular monthly meeting on November 3, 1986, by a vote of
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3=2 (John G, Parsons, George M. White, and Patricia N.
Mathews, to adopt - Maybelle T. Bennett, and Lindsley
Williams, to oppose) .

On February 9 , 1987, at its regularly monthly meeting, the
Zoning Commission reconsidered its decision of November 3,
1986, deferred final action om the text amendment component
of the case, and adopted this order by a vote of 4-0
(Patricia N. Mathews, Maybelle T, Bennett, John G. Parsons,
and Lindsley Williams, to adopt as amended - George M.
White, not voting, not having participated- in the
discussion).

In accordance with Section 4.5 of the Rules of Practice and
Procedure before the Zoning Commission of the District of

Columbia, this order is final and effective %8on publication
in the D.C. Register, that is on 24 APR 13887 ]

———/mﬁ%‘“’”\

LLIAMS EDWARD L. CURRY d/
Chairman Acting Executive Director
Zoning Commission Zoning Secretariat

zcorder$#509/LJP18
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The Zoning Commission initiated this rulemaking proceeding
in 1984 to consider the adoption of amendments to the text
and map of the Zoning Regulations that would implement the
Foreign Missions Act (Public Law 97-241, Title II, 96 Stat.
282, August 24, 1982), which is codified as D.C. Code, Sec.
5-1201 through 5-1213) (1988) (the "Act"). The particular
provision of the Act that is the subject of this proceeding
is D.C. Code Sec. 5-1206(b) (2) (B), which provides that a
chancery shall be permitted to locate in any area,
"determined on the basis of existing uses, which includes
office or institutional useg," but would not otherwise meet
the criteria of the Act for chancery location. (Emphasis o1
the plural form added.)

By Order No. 509, the Commission adopted amendments to the
Zoning Map to include in the Diplomatic Overlay (D) District
the areas of the District that meet the criteria of Sec.
5-1206(b) (2) (B).

The notice of proposed rulemaking that preceded the adoption
of Order No. 509 was published on September 5, 1986 (33 DCR
5505). As then proposed, the Zoning Regulations would have
been amended to allow the expansion of existing chanceries
that are located in R-1 through R-5-B Districts, but not in
an area that includes existing office or institutional uses
other than the existing chancery. Hereafter in this Order,
the Commission will refer to such chanceries as "outlier"
chanceries, to reflect the fact that they are outside the
areas that the Act designates for the location of
chanceries.

In response to that notice, the Woodlev Park Community
Association, Councilmembers Clarke, Shackleton, and Kane,
the Citizens Planning Coalition, and Mayor Barry opposed the
proposed amendment that would have allowed such expansion.
The reasons submitted for the opposition were: (1) a
chancery is an office use that is not compatible with
residential uses; (2) the Foreign Missions Act does not
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require the Zoning Commission to allow the expansion of
outlier chanceries,, nor does 1t even permit such expansion:
and (3) the Act provides a sufficient number of reasonable
locations for chanceries. A number of Advisory Neighborhood
Commissions had expressed similar concerns at earlier stages
of the Commission's consideration of the outlier 1issue.

Because of these comments, the Zoning Commission requested
the Office of Planning and the National Capital Planning
Commission ("NCPC") to review the outlier issue further, and
in light of the comments, At the conclusion of the review,
this Commission determined at a meeting on November 16,
1987, not to alllow the expansion of outlier chanceries, but
to allow existing outlier chanceries to remain as permitted
IIses, and to be replaced on-site under certain limited
circumstances. The Commission directed the Zoning
Secretariat staff to prepare a draft proposed rule, and
submit it to the Commission for review. The draft was
reviewed and approved by the Commission at jtg meeting on
September 11, 1989,

For the reasons that are set forth below, the Zoning
Commission has determined that it 1s not reasonable-to allow

outlier chanceries to expand.

The Zoning Commission does not agree with the view of NCPC,
as set forth in the Foreign Missions and International
Organizations Flement of the Comprehensive Plan, that
existing outlier chanceries are deemed areas described in
Sec. 5-1206(b) (2) (B), and for that reason may be not only
retained on their existing sites, but also expanded, subject
to disapproval by the Board of Zoning Adjustment,

Granted, 1t 1s literally true that one Pot constitutesan

" area " of land, but this literal truth 1s not sufficient, in
the Zoning Commission's view, to constitute a sound basis
for interpretation of the Foreign Missions Act, or for
set-tiny planning and zoning_goals and policies. The Zoning
Commission believes that the Congress used the word "area"'
to i1ndicate an area of sufficient size to have significance
and import for the purposes of land use regulation. This is
clearly how the word "area" 1is used generally in Sec.,
5-1206. And this view of the Commission 1s confirmed by the
Congressional reference to pluralities of "'existing uses""
and ef '"office orinstitutional uses'", TLest 1t be thought
that this Commission capriciously embraces a literal reading
of the plural form, while it rejects a Literal. reading of
"area ," we interject a reminder that in Order No, 509 the
Commission recognized that a single institution, 1f of
sufficient scale, would be mapped as an area that meets the
criterion of Sec. 5-1206(b) (2) (B). HBowever, the Commission
will not attraibute to the Congress an intention to treat a
lot on which a chancery 1s located as having the same impact
as a large university or hospital.
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Moreover, in Sec. 5-1206(h) (2), the Congress explicitly
addressed the continuing use of a chancery, This Commission
would expect similarly explicit Congressional Language 1if
Congress had intended that any existing outlier chancery
could expand. This Commission believes that by not so
providing, in legislation that provided comprehensively and
generously for the Location of chanceries, the Congress also
intended, and reasonably so, to provide greater certainty
about the protection of residential areas from chancery
location and expansion.

As presented to the 2Zoning Commission, the contrary view 1is
clearly in the nature of a legal analysis, rather than a
statement of planning goals and policy. D.C. Code Sections
1-244, 1-245, and 1-2003, which provide for the adoption of
the Comprehensive Plan, do not direct that the Plan shall
include the legal positions of persons that seek to persuade
this Commission of the merit of those positions.

For the above reasons, the Zoning Commission 1s not
persuaded by NCPC's conclusion that one Lot, on which one
chancery 1s located, constitutes an area that 1includes
office or institutional uses pursuant to Sec. 5-1206
(b) (2) (B), The Commission also rejects the suggestion that
an unsound legal analysis 1s improved by being 1incorporated
into an element of the Comprehensive Plan. This surely
cannot be, Accordingly, the Zoning Commission rejects the
argument that 1t 1is bound to implement a particular legal
analysis that has been favored by inclusion in the
Comprehensive Plan, but which has no independent persuasive
force .

The Zoning Commission transmitted the proposed amendments to
NCPC on September 13, 1989, and published a notice of
proposed rulemaking on September 22, 1989 (36 DCR 6789).

Comments that were submitted timely, that 1is by November 6,
1989 , generally supported the proposed amendment, Advisory
Neighborhood Commissions 1D and 3C submitted written
comments in support,

The Embassy of Switzerland expressed opposition to the
restriction on expansion, no-tiny the adjacent Maret School,
which 1t cited as on institutional use that would be allowed
to expand . The Commission notes that by application of
legal. advice of the Deputy Corporation Counsel, Community
Development Division, dated April 8, 1.988, the Board of
Zoning Adjustment would have the authority and obligation,
upon appropriate application, to determine whether the
chancery of the Embassy of Switzerland 1is located in an area
that. contains office or institutional uses. The Commission
believes that this process would allow the Embassy
sufficient opportunity to receive consideration of any
future proposed expansion. The Commission 1s not. persuaded
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that a possible relocation i1s a hardship that generally
justifies expansion of outlier chanceries, all of which are
located in residential areas. The Act provides the oppor-
tunities far chancery relocation that Congress determined to
be appropriate. The Commission agrees with Congress that
on-site expansion, 1in addition, 18 not warranted in areas
that are essentially residential.

By letter dated October II, 1989, NCPC transmitted its
funding that the prohaibition on the expansion of existing
outlier chanceries would be 1inconsistent with the
Comprehensive Plan and contrary to the federal interest,
The NCPC analysis 15 predicated upon the provision in the
Foreign Missions Element that the site of one existing
outlier chancery is deemed an area that includes office or
institutional uses, For the reasons that are set forth at
length above , the Zoning Commission does not agree with this
analysis. NCPC also suggests that, because the Zoning
Regulations allow certain office and institutional uses,
that 1s, non-profit organizations and universities, to
Locate and expand in residential areas, the Zoning
Regulations , to comply with D.C. Code Sec. 5-1206(b) (3),
must allow the expansion of an existing outlier chancery in
any residentially-zoned area. This analysis overlooks the
circumstance that Sec. 5-1206(b) (3) does not apply to
residential zone districts generally, but only to those
areas within such districts that include existing office or
institutional uses. This Commission has concluded that one
chancery on one lot 1is not such an area.

The prohibition on the expansion of outlier chanceries and
the reasons set forth in this Order reflect and comport with
the issues and concerns that a number of Advisory
Neighborhood Commissions expressed.

The Commission concludes that the _proposed amendment to the
Zoning Regqulations is in -the best interest of the District.
o f Columbia, is in accord with the Foreign Missions Act, and
is not inconsistent with the Comprehensive Plan for the
National Capital 1n any respect that would be contrary to
the District Charter.

In consideration of the foregoing reasons, the Zoning
Commission hereby orders APPROVAL of the following amendment
to the Zoning Regulations:

1. Permit an existing chancery in R-1 through R~5-B
Districts to continue or to be replaced, subject to
certain conditions; and prohibit the expansion of an
existing chancery in R-1 through R-5-B Districts, by
substituting the following for Paragraph 201.3. (m) :

201.1{m) Chancery existing on September 22, 1978;
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Provided, that the following requirements
shall be met:

(1) After February 23, 1990, the continued
use of the chancery shall be limited to
the government that lawfully occupied
the chancery on that date;

(2) No additional or accessory structure may
be constructed on the lot that is
occupi ed by the chancery;

{3) There shall be no expansion of the
exterior walls , height, bulk, gross
fl oor area , or any portion of any
existing building or structure that. 1is
used as a chancery;

(4) If an existing building or structure
that i s used as a chancery is destroyed
by fire, collapse, explosion, or act o ¢
God , the building or structure may be
reconstructed;

(5) The reconstruction that is authorized by
paragraph (4) of this sub-section shall
not be subject to the requirements of
chapter 20 of this title; and

(6) The reconstruction that i1is authorized by
paragraph (4) of this sub-section shall
be limited to the chancery site as it
existed on February 23, 1990.

Vote of the Zoning Commission on proposed action at the
meeting on September 11, 1989: 3-0 (Maybelle Taylor Bennett
and John G, Parsons to approve proposed action to amend the
Zoning Regulations: George M. White to approve proposed
action by proxy vote; and Tersh Boasberg and Lloyd D. Smith,
not voting, not having participated in the proceeding.)

Vote of the ZoningCommission at the meeting on December 41,
1989: 3-1 {Maybelle Taylor Bennett and Lloyd D, Smith to
approve adoption of the final order; George M, White to
approve by proxy: John G. Parsons opposed; and Tersh
Boasberg mot voting, not having participated in the case) .,

This order was revised and adopted by the Zoning Commission
at the meeting on February 12, 1990, by a vote of 3-0
(Maybelle Taylor Bennett, John G. Parsons, and Tersh
Boasberg to approve; George M. White and Lloyd D. Smith not
present. ; not voting).
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In accordance with 11 DCMR 3028, this Order 1s final and
effective upon publication in the D.C. Register, that is, on

EDWARD L. CURRY
Executive Director
zoning Secretariat

Zoning Commi&sion

zcorder509-A/BJW41l



