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Re: Case No. 04-18: Proposed Mount Vernon Triangle Subarea of the 
Downtown Development ("DD") District- Impact on Development of 
the Former Wax Museum Site- Supplemental Letter 

Dear Ms Mitten 

We are wntmg on behalf of L5K, LLC (collectively, "L5K"), the developer 
selected by the National Capital RevitalizatiOn Corporation (''NCRC") to develop Square 
515, Lot 158, at 5th and K Streets, N W (the "Subject Property''). This property IS more 
commonly known as the old Wax Museum site The Zomng Commission determmed at 
Its July 2004 meeting to set this proposal for heanng No heanng date has been 
scheduled 

As acknowledged by the CommissiOn at setdown, the proposed overlay IS both 
complicated and confusmg Several provlSlons of the proposed overlay pose a senous 
Impediment to the successful completion of the Wax Museum project Other design 
provlSlons are perhaps theoretically achievable, were LSK startmg from scratch, but the 
project design IS currently well underway based upon NCRC's approvals As discussed 
below, we have attached a detailed memorandum from the architect noting all of the 
vanous differences between the currently approved destgn and the provtstons of the 
proposed overlay Under the "set down" rule(§ 3202 5(b) of the Zomng Regulattons) an 
apphcation for a butldmg permit may be processed only m accordance wtth the most 
restrictiVe zone classification bemg constdered. Because of thts, the Wax Museum project 
IS m jeopardy and the timely resolution of these tssues ts cntical to the VIabthty of the 
Wax Museum project 

For the reasons provtded herem, we respectfully request that the Zonmg 
Commission, should tt proceed wtth thts overlay, specifically exempt the Wax Museum 

IDIIIII .§!te from any of Its provisions and Issue a revtsed hearmg notice to that effect We note 
Coli 111011 
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that Sect10n 170x 6(b) specifically exempts the Wax Museum Site from the proposed 
height restnct10n because "[t]ms square IS already covered by the ERA [the Exclusive 
Right Agreement] for the disposition of the Wax Museum site" A simtlar logtc should 
be apphed to the remamder of the overlay restnctions Should the Zonmg Commission 
determme not to exempt the Wax Museum from the overlay, we ask that the Zomng 
Commission modify the overlay as outhned m this letter and accompanymg letter from 
Torti Gallas (Exhibit A), and Issue a revised heanng notice to that effect 

Background 

The Wax Museum site has had a long, relatively rocky mstory. It has been vacant 
for many years As testimony to the difficulty mherent m developmg this property, the 
Wax Museum site has been the subJect of three (3) different Requests for Proposals 
(RFPs) Issued by the RLA Revitahzation Corporation ("RLARC"), a subsidiary of 
NCRC, and Its predecessors The ongtnal two (2) selected developments did not proceed 
The third RFP to develop the site was Issued on July 7, 2003 After numerous 
submissiOns and presentations, L5K was selected on February 26, 2004. (Press Release 
attached as Exhibit B) NCRC and L5K have subsequently executed an Exclusive Rights 
Agreement ("ERA") which IS currently in effect and governs the development of the 
SubJect Property, mcludmg the review and approval of the plans L5K has also been 
workmg closely With the Office of Planmng m terms of Its plans for the Wax Museum 
proJect 

Review of Proposed Overlay and Impacts on Wax Museum Redevelopment 

The proposed overlay places the comer of the Wax Museum site at 5th and K 
Streets, N W, withm "The Special Entertamment Use Area" (Section 170x.15). (See 
Exhibit C) The Special Entertamment Use Area would establish severely restnctlve use 
provisions for the ground floor of the development. The entire remammg site frontage on 
5th and K Streets IS located Withm the "Pnmary Use Area," so that all of the 5th and K 
Street frontages are governed by the most restnctive use areas of the overlay (See 
Exhibit D) Even though the Special Entertamment Use Area appears to be hmited to an 
area 36 feet to the east and north of the mtersect10n of 5th and K Streets, ongtnally the 
Office of Planmng took the position that once any part of the bmldmg IS subJect to the 
overlay, then those restncttve use provtstons apphed to the entire ground floor In a 
subsequent October 15, 2004 meetmg, the Office ofPlanmng now mdtcates that only the 
more narrow vtew of the Overlay's reach ts apphcable (that ts, the Spectal Entertamment 
Use Area ts hmtted to the 36 foot area east and west of the 5th and K mtersectton) In any 
event, the spectfic apphcabthty of the Spectal Entertamment Area needs to be clanfied, 
as does tts effect on the Wax Museum proJect. 
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Under the proposed overlay, certam use restrictiOns (Section 170x.12) apply from 
the effective date allowmg only Section 170x 23 and 170x 24 uses to be established 
More troublmg, the so-called "trigger pomt" for the most preferred use provisiOns Is five 
( 5) years after the Zonmg Admmistrator1 certifies that 3 5 milhon gross square feet of 
new space has been occupied withm the defmed Mount Vernon Tnangle area and 
pubhshes a notice m the D C Register 2 At that pomt, and assummg that the Special 
Entertamment Use Area IS hmited to the 36 foot area east and west of the 5th and K 
mtersection, Withm the Special Entertamment Use Area only section 170x 25 uses are 
permitted restaurant, bookstore (mcludmg restaurant), cabarets, and dnnkmg places 
(Section 170x.20 and 170x 25). All §§ 170x 23 and 170x.24 uses must be discontinued !f 
they were established Clearly, any such section 170x.25 use Will extend beyond the 36-
foot area making the net Impact of this restrictive use proVIsion even larger. Special 
exception relief for one five-year extension penod only IS provided m Section 170x 22. 

Furthermore, after the trigger pomt IS reached, the larger Pnmary Use Subarea 
limits the potential users to § 170x.23 uses. The § 170x 24 uses must be discontinued 
The Pnmary Use Subarea occupies all of the remamder of the Wax Museum's K Street 
(and 5th Street) frontage (See Exhibit D) 

Section 170x 24 uses, although normally associated with vibrant retail areas 
would not be permitted These mclude 

Architect 

Attorney 

Bank, Loan Officer or Fmancial Institution 

Consultant - General 

Dentist, Doctor or Medical Officer 

We do not address the capacity of the Zonmg Administrator to certify the 3.5 
million trigger, but we do note the ongomg Issues With respect to similar use restrictions 
on the amount of restaurants m Cleveland Park and elsewhere 
2 Question What happens If a relatively large user shuts down and the "trigger 
pomt" drops below 3 5 mllhon square feet Is the Zonmg Admmlstrator required to make 
another determmation? 
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Escrow Agent 

Insurance Agent 

Landscape Archttect 

Mortgage Broker 

Real Estate Agent, Appratser, Broker, Developer 

Stock Broker 

Tax Preparer 

Tttle Company 

In addttion, § 170x 14 prohtbtts apartments or condommmms entered dtrectly 
from the street 

From a practtcal standpomt, the Impacts on leasmg the Wax Museum ground 
floor created by the proposed overlay are two-fold In an undeveloped market such as the 
area where the Wax Museum stte ts located, any restnctions on the type of use for the 
ground floor are problematic Thts ts particularly true for the Wax Museum proJect It ts 
mtended to be a catalyst for future development m the area, and the proJect ts already 
subJect to numerous use and development restnctions Imposed as part of the RFP 
process In fact, the Mount Vernon Tnangle ActiOn Agenda (October 2003) whtch ts 
referenced by the Office of Plannmg m tts Report states that "[T]he commitment to the 
Wax Museum Stte Request for Proposals, an NCRC mttiattve, demonstrates the Ctty's 
mtent to shape the character of the neighborhood, with a program of our 500 housmg 
untts, along wtth encouragmg the mcluston of artists hve/work studtos, a grocery store, 
retail and restaurants and a local arts venue With this proJect [Wax Museum], the City 
mtends to catalyze the creation of a neighborhood core as well as to support other new 
development m the Tnangle The Wax Museum stte redevelopment wtll set the bar htgh 
for surroundmg development with quahty architectural design and construction of an 
abundance of local amemttes" (at 6) (emphasts suoohed). Further, the Office of 
Plannmg report on the proposed overlay states with respect to the Wax Museum site 
redevelopment, that "The National Capttal ReVItahzation Corporation's (NCRC's) 
request for development proposals for the re-use of this site suggested that respondents 
place spectal emphasts on the uses, destgn treatment, and openmgs at the comer of 5th 
and K The wmmng proposal responded positively to thts suggestion NCRC and OP are 
workmg to help refine destgn and use details for thts comer" (at 7) ( emphas1s supphed) 
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If these statements are true, why are additional restrictions, particularly on design and 
use, bemg proposed? 

Further, the tngger provisions, while providmg an mdefmite phase-m penod 
theoretically to allow the area to mature, are not practicable m the real world The tngger 
IS five (5) years after the Zomng Admmistrator certifies that 3 5 mdhon square feet have 
been occupied m the Mount Vernon area In addition to Issues of providmg effective 
notice to all owners and tenants after the tngger has been pulled (the Zomng 
Admimstrator IS to pubhsh a notice m the D.C Regtster), the end tngger date Is not 
ascertamable m advance and therefore cannot be predicted at the time of entenng a lease 
The time frame IS the most basic aspect of a lease. Tenants, owners and lenders reqmre 
certamty m leases and m the financmg structure. Why would tenants, and owners mvest 
the costs, time and energy to budd out a space and market the use If the tenant who takes 
the space will be required to vacate at a future unspecified date? How Will owners be 
able to lease the ground floor to a non-preferred user 1f there IS no certamty as to how 
long such tenant w1ll be entitled to stay? 

For mstance, under the proposed regulations, an owner could lease the entire 
buddmg, mcludmg the ground floor to a law firm, a permitted use under SectiOn 170x.24. 
However, the lease for that ground floor would have to be mdetermmate m term because 
of the unknown tngger date No law firm would be w1llmg to lease the space under such 
conditions In the Spec1al Entertamment Use Area, no § 170x 23 and .24 use and would 
be allowed In the Pnonty Use Area, no § 170x.24 uses are allowed. In both areas, the 
Impact IS that many potential tenants are effectively ehmmated m an area of the District 
with no proven track record 

Unfortunately, we beheve that the more hkely 1mpact of the tngger proVIsions 
wlll be that no non-preferred user Will sign a lease because of the mdeterminate trme 
frame And because the area 1s certamly not attractive at thts ttme to the restncttve type 
of tenants that the Office of Plannmg IS seekmg, the ground floor 1s most hkely to remam 
vacant, thus bnngmg no change to the character of the area 

Fmally, and most fundamentally, because of the un1que nature of the Wax 
Museum proJect, Its history and Importance to the City, and the complexity of the deal 
w1th RLARC, the Wax Museum stte should be completely exempt from the overlay For 
mstance, the Wax Museum proJect was requ1red to have a grocery store. There 1s 
currently a lease commitment from Safeway; however, a grocery store IS not a preferred 
use under Section 170x 25 and would not be permttted w1thm the Spectal Entertamment 
Use Area (It would be allowed wtth the Pnmary Area under § 1704 23) 
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ImplicatiOns on the Wax Museum's Current Design 

Attached IS a revised memorandum dated November 2, 2004, from the project 
architects (Torti Gallas and Partners • CHK) wluch details the Impacts of the proposal on 
the project's current design (See Exhibit D). These differences between the current 
design and the overlay proposal mclude· cetlmg heights and location of lugh cetlmg 
areas of the bmldmg, the potential need for gnlls and/or louvers m the upper zone of the 
store front to accommodate supply air requirements for the retail space, dnveway/pnvate 
alley locatiOn, the Impact on duect lobby entrances withm 72-feet of the mtersection 
affects the secondary entry to Safeway, and retail parkmg and mezzanme retail, and the 
need for exit stau discharges, lobbies and secondary entrances. 

Conclusion 

Redevelopment of the Wax Museum Site has been a long, sometimes bumpy road, 
and It IS far from complete L5K and the NCRC have devoted an extraordmary amount of 
time and expense finally to make this project happen and bnng new hfe and VItality to the 
Mt Vernon Tnangle area. Supenmposmg additional, often conflicting use restrictions 
(with controversial phase-m trigger provisions for more restrictive uses) and design IS 
mconsistent with NCRC's and the City's goals for developmg this s1te and needlessly 
complicates an already complex project We therefore respectfully request, If these 
provisions are to be adopted, that the Wax Museum site be exempt. 

cc Marc Dubick 
Eileen Cuco 
Lisa Wiersma 

Docwnent# 1442165 v.2 

Smcerely, 


