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Re· Post-Heanng Submission of WASA for SpeCial ExceptiOn Approval of Mmor 
Modifications to Mam and "0" Street Pumpmg StatiOns Pursuant to the Proposed 
Capitol Gateway Overlay Distnct Zomng CommiSSIOn Case #ZC-04-07 

Dear Mr Bastida 

Lmowes and Blocher LLP, on behalf of the Distnct of Columbia Water and Sewer Authonty 
("WASA") submits the enclosed post-heanng submission pursuant to the drrective of the 
Zomng Commission dunng Its May 20, 2004 public heanng on the subject application 
Identical copies of the submissions have been forwarded to Ahmed Assalaam, Chairperson of 
ANC6D 

The enclosed submission package mcludes one (1) ongmal and twenty (20) copies of 

1 The Consent Decree approved by the Umted States Distnct Court for the Distnct of 
Columbia (Anacostia Watershed Society, et al, v Distnct of Columbia Water and 
Sewer Authonty (No 1 OOCV00183TFH), October 10,2003, and 
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Please contact me If you have any questiOns regardmg the submission package Thank you for 
your assistance 

Smcerely, 

LIN OWES AND BLOCHER LLP 
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cc Mr Michael S Marcotte 
Mr Bruce B Beall 
Mr Marshall Purnell 
Kenneth P Barnhart, Esqmre 
Mr Nathan Gross 
Mr Ahmed Assalaam 

L&B 369602vl/04402 0005 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ANACOSTIA WATERSHED SOCIETY, et al. ) 
Plaintiffs ) Civ. Action No.l:OOCV00183TFH 

) 
r-.l 

v. ) B 
J:::: 

) '-c:= 
DISTRICT OF COLUMBIA WATER AND ) :z 

SEWER AUTHORITY, et al. ) 
) -o 

and ) 3 

) .,1:: 

THE UNITED STATES ) .t= 
Plaintiff ) 

) 
v. ) 

) 
DISTRICT OF COLUMBIA WATER AND ) Civ. Action No. 1:02-02511 (TFH) 

SEWER AUTHORITY ) 
) 

and ) 
) 

THE DISTRICT OF COLUMBIA, ) 
) 
) 

Defendants. ) 

CONSENT DECREE 

WHEREAS, the Plamtlffs, Anacostla Watershed Society, Kmgman Park Civ1c 

Association, Amencan Canoe Association, Fnends of the Earth, Sierra Club, and Mary Stuart 

Bick Ferguson ("Citizen Plamnffs") have filed a Complamt agamst the Distnct of Columbia 

Water and Sewer Authonty ("WASA") and Its General Manager, Jerry Johnson, pursuant to 
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Section 505 of the Federal Water Pollution Control Act, as amended by the Clean Water Act of 

1977 and the Water Quality Act of 1987 ("Clean Water Act" or "the Act''), 33 USC § 1365, 

WHEREAS, Plamtiff, the Umted States of Amenca, on behalf of the Umted 



States Envrronmental Protection Agency ("EPA"), has filed a Complamt under Sections 309(b) 

and (d) of the Act, 33 USC §§ 1319(b) and (d), against WASA for alleged VIolations of the 

Clean Water Act, 

WHEREAS, the Complamts allege that WASA v1olated the Clean Water Act, 33 

US C. § 1251 et ~·("the Act''), by fallmg to comply With the Distnct ofColumb1a Water 

Quality Standards, effluent hm1tations and other conditions established m the National Pollutant 

Discharge Ehmmation System(''NPDES'') Perm1t No. DC0021199 1ssued to W ASA by EPA 

under Section 402 of the Act, 33 US C. § 1342, and by fmhng to properly manage, operate and 

mamtam all collection, pumpmg facilities, treatment and/or combmed sewer overflow ("CSO'') 

control facilities or combmed sewer systems operated by WAS A:, 

WHEREAS, EPA has not delegated penmttlng authonty to the D1stnct of 

Columb1a under the Act and therefore IS the perm1ttmg authority for W ASA and the D1str1ct; 

WHEREAS, W ASA submitted 1ts NMC program to EPA pnor to January 1, 

1997, however, Plamtlffs allege that the program was madequate and that W ASA has failed to 

properly Implement that program, 

WHEREAS, the Citizen Plamtlffs, the Umted States and W ASA enter mto thls 

Consent Decree to resolve the clmms ansmg from WASA's alleged failure to Implement the 

Nine MmiiDum Controls, as defined m EPA's Apnll9, 1994 CSO Control Policy published at 

59 Fed Reg 18668, and to agree to the performance of certam projects set forth m Sections V., 

IX , and X of th1s Consent Decree, 

WHEREAS, the Parnes to thls Consent Decree intend that Plamtlffs' other claims, 

spec1fically mcludmg clmms ansmg from alleged VIolatiOns of the water quahty standards of the 
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D1stnct ofColumb1a and clauns for long term Injunctive rehef, mcluding WASA's obhgation to 

prepare and Implement a Long Term Control Plan, will not be resolved through thls Decree. 

These other clauns are not affected m any way by thls Decree, 

WHEREAS, W ASA contends that, pursuant to Section 202 of 1ts enabling 

leg~slation, which proVIdes w1th certain exceptions not applicable here that WASA 1s subject to 

all laws apphcable to offices, agencies, departments, and mstrumentahnes of the D1stnct of 

Columbia government, W ASA IS subject to the requirements of the Ant1-Defic1ency Act, 31 

U.S.C. Sec. 1341 et seq , 

WHEREAS, WASA has consented to the consohdation of the action of the Umted 

States and the Citizen Plaintiffs, 

WHEREAS, the Umted States, the Citizen Plaintiffs and WASA (the "Parties'') 

agree, without adjudication of facts or law, that settlement of the Plamtiffs' Nine Mmimum 

Controls clauns m accordance With the terms of this Consent Decree ISm the pubhc Interest and 

have agreed to entry of this Consent Decree Without tnal of any 1ssues, and the Parties hereby 

stipulate that, m order to resolve the Nme Minimum Controls clatms stated m the Plamtlffs' 

Complaints, thls Consent Decree should be entered; 

AND WHEREAS, settlement and entry ofthls Consent Decree does not constitute 

an admiSSIOn of hab1hty by W ASA, 

NOW THEREFORE, before takmg any testimony, and without any adjudication 

of any fact or law, It 1s hereby ORDERED, ADJUDGED, and DECREED as follows: 

I. JURISDICTION AND VENUE 

1. Thls Court has JuriSdictiOn over the subject matter ofthls action, and over the 
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Pa.rtles hereto, pursuant to Sectlons 309 and 505 of the Clean Water Act, 33 US C §§ 1319, 

1365 and 28 USC §§ 1331, 1345, 1355, and 1367 Venue is proper m the Distnct of Columbia 

pursuant to Sectlon 309 of the Clean Water Act, 33 USC § 1319, and 28 U.S C §§ 1391 and 

1395(a). 

II. APPLICATION AND SCOPE 

2 The proVIsions of this Consent Decree shall apply to and be bmdmg upon the 

Pa.rtles to this action, and their agents, employees, successors and assigns, as well as to all 

persons actmg under the drrection and/or control ofWASA, mcludmg firms, corporatlons, and 

third parties such as contractors engaged m Implementation of this Consent Decree 

3 W ASA shall proVIde a copy of this Consent Decree to any consultant and 

contractor selected or retamed to perform any actiVIty requrred by this Consent Decree 

4 No later than thirty (30) days prior to transfer of any ownership mterest, 

operation, management, or other control of the Combmed Sewer Collectlon System, WASA shall 

give wntten notice and provide a copy of this Consent Decree to any such transferee or successor 

m mterest W ASA shall require, as a condition of any such sale or transfer, that the purchaser or 

transferee agree m wntmg to be bound by this Consent Decree and submit to the JUriSdiction of 

th1s Court for 1ts enforcement WASA shall also notlfy, in writlng, EPA Region ill, the Umted 

' 
States Attorney for the District of Columbia, the Umted States Department of Justice, m 

accordance with Section XX (Form of Nonce) of this Consent Decree, of any such planned 

transfer at least thirty (30) days pnor to the transfer 

III. OBJECTIVES 

5 It IS the express purpose of the Parties m entermg this Consent Decree to further 
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the objectives of the Act, as enunciated at Section 101 of the Act, 33 U.S.C. § 1251 et seg. All 

plans, reports, construction, remedial maintenance, and other obligations in this Consent Decree 

or resulting from the actiVIties reqwred by this Consent Decree shall have the objective of 

ensunng that WASA comphes With the Clean Water Act, all applicable Federal and local 

regulations, and the terms and conditions ofWASA's NPDES Permit, and to meet the obJectives 

ofEPA's 1994 CSO Polley. 

IV. DEFINITIONS 

6 Unless otherwise defined herein, the terms used m this Consent Decree shall have 

the meanmg given to those terms m the Clean Water Act, 33 US C.§ 1251 et seg., the 

regulations promulgated thereunder, and EPA's 1994 CSO Polley 

7 The followmg terms used m this Consent Decree shall be defined as follows 

"Award Construction Contract" means the date on which the construction contract 

agreement is signed by both WASA and the construction contractor. 

"Blue Plains A WWTP" or "Blue Plains" means the Distnct of Columbia 

Advanced Wastewater Treatment Plant at Blue Plams 

"Collection System" means the separate sanitary sewer and combmed sewer 

systems wtthm the D1stnct of Columbia. 

"Combmed Sewer Collection System" or "CSS" means the pipelmes, pumpmg 

stations, treatment facllities and appurtenances m the Distnct of Columbia wh1ch are designed to 

convey wastewaters and stormwater through a smgle pipe system to combmed sewer overflow 

outfalls and/or treatment works. It mcludes the CSS and CSO facthties descnbed m the NMC 

Report, as well as any future addttions or modifications requrred by this Decree and the decree m 
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the consolidated actl.on If and when It is entered 

"Combmed Sewer Overflow" or "CSO" means a discharge from the CSS at a 

CSO outfall designated m the Permit 

"1994 CSO Polley" or "EPA's 1994 CSO Pohcy" means EPA's Apnl19, 1994 

CSO Control Pohcy, pubhshed at 59 Fed Reg 18688, and mcorporated mto the Clean Water Act 

pursuant to the Wet Weather Water Quality Act, Section 402(q) of the Clean Water Act, 33 

us c.§ 1342(q). 

''Dry Weather Overflow" means any discharge or overflow from the CSS that IS 

not caused by stormwater or other wet weather event 

"Firm Samtary Pumpmg Capacity" means the pumpmg rate With the largest 

pumpmg umt out of service on the samtary s1de of the pumping statl.on. 

" Mgd" means mllhon gallons per day 

''Nme Mmlmum Controls" or ''NMC" means the controls as referenced and 

defined in EPA's 1994 CSO Pohcy. 

''NMC Report" means the report entitled District of Columbia Water and Sewer 

Authority, EPMC III-Sewer Systems, "Combmed Sewer System Nine Minimum Controls 

Summary Report", Draft, July 1999 (Engmeenng Program Management Consultant III, Greeley 

and Hansen - Program Manager). 

"NPDES Permit" means National Pollutant Discharge Ehmmation System 

(NPDES) permit number DC0021199 Issued toW ASA pursuant to Section 402 of the Clean 

Water Act, 33 USC § 1342, and any future, extended, modified or reissued permit 

"Person" means an mdividual, corporation, partnership, association, State, 
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mumcipahty, commission, or pohtlcal subdivision of a State, or any mterstate body. 

''Place m Operation" means to achieve steady state operation and to operate 

consistently m such a way as to accomplish the mtended function, even though all construction 

close-out activities (such as completion of a punchhst and resolution of contract disputes or 

close-outs) may not yet be completed 

"Requtred Approvals" means approvals and/or penmts requrred from agencies of 

the District of Columbia Government (other than W ASA Itself), the Federal Government or any 

other governmental entity or pnvate entity or person 

''Retam Program Manager and Fmalize Design Contract" means award a program 

management contract and subsequently finalize a design contract 

"SCAD A" means a supervisory control and data acqwsition system that IS 

designed to perform the functions descnbed at pages 1-3 to 1-4 of the NMC Report. 

"Submtt Documents for Requrred Approvals" means the date by which completed 

applications have been submttted for all Reqwred Approvals, except those Requrred Approvals, 

such as pubhc space permits, which must be applied for after the Date of Award of Construction 

Contracts. 

"Swrrl Facihty" means the Northeast Boundary Swrrl Fac1hty located near RFK 

Stachum and which IS designed to provide screenmg, removal of floatable matenal, some degree 

of sohds separation, dlsmfection, and dechlonnatlon for up to 400 MGD of flow from specific 

portions of the CSS. 

V. COMPLIANCE PROGRAM AND SCHEDULES 

8. W ASA IS ordered and enJomed to achieve and to maintam compliance With its 



NPDES Penmt and the proVISions of the Act, 33 US C.§ 1251 et ~, m accordance with the 

compliance program and schedules set forth below 

9 Proper Operation and Regular Mamtenance ("O&M'') for the CSS. On or before 

June 30,2004, WASA shall submtt to EPA WASA's wntten O&M program for reVIew and 

comment, but not approval, by EPA. W ASA shall Implement the program, which shall be 

mcorporated as part of this Consent Decree The program shall mclude the followmg. 

a The orgamzat10ns and posttlons responstble for vanous aspects of the O&M 

program, 

b The resources (1 e, posttlons and dollars) allocated to O&M actiVIties, 

c. Planmng and budgeting procedures for O&M of the CSS, 

d A hst of tide gates, overflow werrs, pump stations, camera trucks, Jet Vac trucks, 

and a bst of actiVIties to be undertaken at the Swrrl Factbty m the CSS; 

e An estimate of the lengths of sewers by ptpe size, and of the number of manholes, 

catch bastns, and regulators, based on an mventory performed by W ASA that may mcorporate 

hsts, maps or drawmgs as appropnate W ASA shall make the mventory avatlable to Plamtiffs 

upon request 

f Wntten procedures and schedules for conductmg on a regular basts routme 

mspection and preventative matntenance of the CSS, mcludmg but not lliDlted to the facthttes 

that are subJect to subparagraphs (d) and (e) above Satd procedures and schedules shall mclude 

customtzed field forms to be used by tnspectors for field data collection and mput to an O&M 

records system, 

g. Wntten procedures, mcludmg procurement procedures, tf apphcable, for 
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respondmg to emergency Situations, 

I. Traming and management pohcies and procedures for ensurmg that W ASA 

personnelmvolved m the O&M program are qualified to perform their O&M responsibihttes; 

h A process for penodtc revtew and revtsion of the O&M program, mcludmg 

revision of the O&M program concurrently with any new CSS construction or facility upgrades 

J Schedules, includmg mamtenance frequencies, for performmg all O&M 

procedures on a regular basts 

10 Max1m1zation of Storage m the Collection System W ASA shall complete the 

followmg measures to promote m3Xlmlzation of storage of combmed sewer flows wtthm the 

CSS: 

a. Replace Inflatable Dams: W ASA shall replace all twelve extstlng mflatable dams 

With new mflatable dams that are fully operational and destgned to perform thetr function to 

reduce the frequency and seventy ofCSO events. This project shall also mclude necessary 

modifications to the control vaults to allow proper functtonmg of the new dams and interface 

wtth the extstmg SCAD A system. WASA shall complete the foregomg work no later than the 

followmg schedule: 

(1) W ASA certifies that It has submitted documents for Reqmred Approvals for this 

proJect pnor to the date oflodgmg of this Decree 

(11) WASA certifies that It has awarded the construction contracts for this proJect prior 

to the date oflodgmg of this Decree 

(m) Place m OperatiOn March 31,2004. 

(iv) W ASA thereafter shall ensure that the mflatable dams are mamtamed so that they 

9 



fully perform their function of reducmg the frequency and seventy of CSO events 

b. Tide Gate Repair and Replacement. 

(i) W ASA shall reparr or replace the tide gates at the followmg locations. 

(a) CSO 004 (Structure #5)- Poplar Pomt Pump Station 

(b) CSO 007 (Structure #9)- Outfall for 13th & Ridge SE 

(c) CSO 009 (Structure #13)- 2nd St and N Place NE 

(d). CSO 013 (Structure #17)- 4th & N Place SE 

(e) Structure at Independence Ave , east of 17th Street NW 

(11) All of the foregomg tide gate reparr and replacement proJects shall be completed 

no later than the followmg schedule 

(a) WASA certifies that It has submitted documents for Required Approvals 

for this proJect, pnor to the date oflodgmg of this Decree 

(b). W ASA certifies that It has awarded the construction contract for this 

proJect pnor to the date oflodgmg of this Decree 

(c) Place m Operation. November 10,2003 

(d) WASA thereafter shall ensure that the tide gates Identified in (I) above are 

mamtamed to meet the performance standard m (m) below 

(111) All tide gate mamtenance, reparr and replacement work referenced m Subparagraphs 

(I) and (ii) above shall prevent nver water from entermg the CSS, to the extent achievable with 

generally accepted design, engmeermg and mamtenance practices 

(Iv ) W ASA shall also mamtam and operate all other tide gates m the CSS so as to 

prevent nver water from entenng the CSS, to the extent achievable With generally accepted 
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design, engmeenng and mamtenance practices. 

c. Catch Basins - W ASA shall clean at least 85% of the catch basms m the CSS at least 

annually W ASA shall mspect catch basms m CSO areas tnbutary to the Anacostla at least two 

times per year and clean such basins more frequently as mdicated by the mspections 

(I) WASA shall report to EPA m its regular Quarterly Reports, as set forth m Section VII 

(Reports), the status of catch basm cleanmg descnbed above 

d. Amendments to Sewer System Regulations: Withm thirty (30) days after entry of 

this Decree W ASA shall, m coordination With other agencies m the Distnct of Columbia 

government, recommend specrfic measures to the Distnct of Columbia government to hmlt, to 

the maximum extent practicable, the connection to the CSS of sump pumps, roof drains, 

foundation drams, and s1m1lar deVIces from any and all new construction and maJor renovations. 

The recommendations shall mclude, but need not be hm1ted to, amendments to the Distnct of 

Columbia Murucipal Regulations Nothmg in this subparagraph shall be construed as requinng 

WASA to act beyond Its legal authonty. 

e. Assurance of conveyance capacity: 

I) WASA shall ensure that after September 1, 2008, W ASA's CollectiOn System on an 

on-gomg basis has the capacity to convey flows at a rate totalmg at least 1076 mgd from the 

areas served by the Collection System to Blue Plmns 

n ) The September 1, 2008, date m subparagraph 10 e i above shall be extended If all of 

the followmg requirements are met. a) W ASA demonstrates no later than three years from the 

date of entry of this Decree through Its long-term sewer evaluation and pnontizatlon program, 

consistent With generally accepted engmeenng practices and mdustry standards (including, where 
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appropnate, EPA gmdance for sewer system evaluation and rehabilitation, "Sewer System 

Infrastructure Analysis and Rehabilitation", EPA Document 625/6-91/030, October 1991) that 

de:fic1enc1es m the CSS unlmown to WASA as of the lodgmg ofthls Decree preclude compliance 

W1th subparagraph 10 e 1., b) W ASA further demonstrates that a date later than September 1, 

2008, represents the earhest practicable date by which such de:fic1enc1es can be corrected, and c) 

W ASA comm1ts to take all action necessary to comply W1th Paragraph 10 e.1 by such later date 

Any dispute over whether W ASA has satisfied the foregomg reqwrements shall be resolved via 

the dispute resolution process m Section XIll (Dispute Resolution) 

11. Pretreatment WASA shall mamtam and update Its local mdustnal pretreatment 

program as reqwred by the Clean Water Act, the General Pretreatment Regulations for Existing 

and New Sources of Pollution set forth m 40 CFR Part 403 (Pretreatment Regulations), and its 

NPDES permit W ASA's local mdustnal pretreatment program 1s descnbed m W ASA's 

December 1996 report entitled 11Combmed Sewer Overflow Abatement Program- Nine 

M1mmum Controls Comphance Report, 11 the updates of the status of the pretreatment program 

set forth m WASA's July 1999 report entitled 11Combmed Sewer System Nine Minimum 

Controls Summary" and m WASA's February 18,2000 report entitled "Combined Sewer System 

Nine Mm1mum Controls Action Plan Report 11 

12. Maximization of Flow to the POTW for Treatment. 

a WASA shall I) operate and mamtain the Collection System and pumpmg stations to 

deliver the maxrmum flow possible to Blue Plmns w1thln the constraints of the pumpmg stations, 

configuration and capacity of the Collection System, and the capacity of Blue Plams; and n) 

prov1de actual treatment of all flows conveyed to Blue Plams to the full degree and extent 

12 



reqwred by the Penmt To the extent that WASA's abthty to accomplish these obJectlves 1s 

tmpeded by ongomg construction activity at Blue Plams, W ASA may reduce flows to Blue 

Plams, m consultation With EPA, but only to the extent and for such tlme penod as JUstified by 

such construction actiVIty 

b. Main & 0 Pumping Station. W ASA shall achieve a Fmn Samtary Pumpmg 

Capacity of240 mgd at the Mam Pumpmg Station, and a Fmn Samtary Pumpmg Capacity of 45 

mgd at the 0 Street Pumpmg Statlon. W ASA shall also replace or refurbish and thereafter 

mamtam all tide gates associated With both pump stations, consistent With standards m paragraph 

10 b m and IV W ASA shall complete the foregoing no later than the followmg schedule 

(i) W ASA certifies that It has retained a program manager and finalized the 

design contracts for this proJect, pnor to the date oflodgmg of this Decree. 

(h) Submit Documents for Reqwred Approvals March 1, 2004. 

(m) Award Construction Contracts April1, 2005 

(iv). Place m Operation May 1, 2008 

(v) WASA thereafter shall ensure that It mamtams the Firm Samtary Pumping 

Capactty of 240 mgd at Mam Street Pumpmg Station and of 45 mgd at the 0 Street Pumpmg 

Statlon descnbed above 

c. East Side Pumping Station: W ASA shall achieve a Firm Samtary Pumpmg Capacity 

of 45 mgd at the East Side Pumpmg Station W ASA shall complete the foregomg no later than 

the followmg schedule 

(I) WASA certifies that It has retamed a program manager and finahzed the design 

contracts for this proJect, pnor to the date oflodgmg of this Decree 
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(n) Subrmt Documents for Requrred Approvals June 1, 2003. 

(m) Award ConstructiOn Contracts· August 1, 2004. 

(tv) Place m Operation. August 1, 2006. 

(v) WASA thereafter shall ensure that It maintains the 45 mgd Frrm Samtary 

Pumpmg Capacity descnbed above 

d. Poplar Point Pumping Station: W ASA shall achieve a Frrm Sanitary Pumping 

Capacity of 45 mgd at the Poplar Point Pumping Station 

(i) W ASA certifies that It has completed certain repairs and rmplemented certain 

measures and has aclneved a Firm Samtary Pumpmg Capacity of 45 mgd at the 

Poplar Pomt Pumpmg Station pnor to the date of lodgmg of tins Decree 

(n) WASA shall subrmt a pump test report or strmlar documentation to EPA to 

demonstrate that It has achieved the specified pumping capacity at the Poplar 

Pomt Pumpmg Station withm 30 days of entry oftlns Consent Decree. 

(In) In the event EPA requrres additional documentation or testing, or believes that 

other measures may be requrred, EPA shall request such additional Information or 

measures and W ASA shall comply with tts request, subject to Section XIII 

(Dispute Resolution) 

(Iv) W ASA shall ensure that It maintains the 45 mgd Firm Sanitary Pumping Capacity 

descnbed above 

e. Potomac Pumping Station: WASA shall achieve a Finn Samtary Pumping Capacity 

of 460 mgd at the Potomac Pumpmg Station W ASA shall complete the foregomg no later than 

the followmg schedule 
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(I) WASA certifies that It has retamed a program manager and finalized the deSign 

contracts for this proJect, prior to the date oflodgmg of this Decree. 

(n) Subrmt Documents for Requrred Approvals. June 1, 2004. 

(m) Award Construction Contracts. September 1, 2005. 

(Iv) Place m Operation September 1, 2008. 

(v.) WASA thereafter shall ensure that It m&ntams the 460 mgd Frrm. Samtary 

Pumpmg Capacity descnbed above 

f. Improvements at Blue Plains: WASA shall rehabilitate Its gnt facilities (Gnt 

Chamber bmldmgs 1 and 2), and mfluent screerung facilities at Blue Plains as descnbed m the 

Facilities Plan for Liqmd Treatment Processes at Blue Plams (Metcalf & Eddy, Draft Report 

dated June 1999), no later than the followmg schedule 

(I) Subrmt Documents for Requrred Approvals No later than ten (10) days from 

entry of this Decree 

(n) Award Construction Contracts: July 31,2003. 

(m) Place m Operation· July 31, 2007. 

g. Clean Eastside Interceptor WASA completed a cleamng of the East S1de 

Interceptor and the lower Section of the Northeast Boundary Sewer to remove excessive levels of 

silt buildup, as mdlcated m a report entitled "Documentation of Eastside Interceptor Cleamng," 

February 2002 

h. Anacostia Siphons: WASA conducted an Inspection and evaluation of the three 60-

mch siphons crossmg under the Anacostia River to detennme therr physical condition and 

cleanliness, as documented m a report entitled "Sonar Inspection of Anacostia Siphons," 
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February 2002 

i. The mspect1on and cleaning actiVIties descnbed m paragraphs g and h above are 

contlnumg obhgations WASA agrees to 1nspect these facihties not less than once every five (5) 

years for the Eaststde Interceptor and not less than once every ten (1 0) years for the Anacostia 

Siphons, and to clean and to reparr the facthties 1f necessary 

13 CSO Dtscharges Durmg Dry Weather. 

WASA shall take the followmg actions w1th the objective ofpreventmg Dry Weather Overflows 

a. System Modifications to Prevent Drr Weather Overflows: WASA shall des1gn, 

construct and unplement measures to correct regulator and/or CSS deficiencies that cause or 

contnbute to Dry Weather Overflows at the followmg CSO outfalls 007, 027, 005, 020,023, 

015, 014, 024 WASA shall complete all of the foregomg Withm the followmg schedule, gtving 

consideration to addressmg, where practicable, outfalls havmg more frequent Dry Weather 

Overflows before outfalls havmg less frequent Dry Weather Overflows 

(I) W ASA certifies that It has submitted documents for Reqmred Approvals for thts 

project 

(11) WASA certt.fies that 1t has awarded the construcbon contract for thls project. 

(111) Place m Operation December 31,2003. 

b. Facilitate Reports from Public of Dry Weather Overflows: W ASA Will facihtate 

pubhc reporting of Dry Weather Overflows by providing and mamtammg Information on 

WASA's Web s1te explammg how the pubhc can Identify and report Dry Weather Overflows to 

W ASA, and providmg the same Information m semi-annual Information pamphlets or mserts 

required by subparagraph 16(b)(n) ofthls Decree. The Web site and Information pamphlets or 
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inserts shall mclude a W ASA phone number that members of the pubhc can call to report Dry 

Weather Overflows, and W ASA shall mamtam and staff that phone lme wtth persons tramed to 

recetve such reports 

c. Dry Weather Overflow Management Program: As contmumg obhganons durmg 

the duration of this Consent Decree, W ASA agrees to 

(1) rmplement and comply with the "CSS Dry Weather Overflow Management 

Program" as set forth m Attachment 1 hereto 

(11) make avatlable VIdeo cameras to inspection staffm order to develop a VISUal 

record of conditions mstde the regulator structures, tdentify extstmg and potential causes of Dry 

Weather Overflows, and document unusual condttions encountered durmg the tnspections 

(in) proVIde tratnmg to mspection staff to ensure that they are qualified to properly use 

the vtdeo equipment 

d Control of Construction Debris. WASA shall rmprove coordination wtth the D.C. 

Department of Health and the DC. Department of Consumer and Regulatory AffatrS for 

eroston!sedtment control In parttcular, W ASA shall encourage appropriate notice of 

construction actlvttles from those agenctes and fulltmplementatlon ofWASA's Memoranda of 

Understandmg developed as part of the Dtstnct of Columbia Muntctpal Storm Water Program. 

14 Control ofSohds and Floatable Matenal m CSOs. 

W ASA shall conduct VISUal wet weather surveys at Outfalls 009 through 012 to 

assess the extent of floatables discharged, m accordance wtth the assessment procedures dated 

March 10, 2003, and appended at Attachment 2 The results of such surveys shall be reported in 

the quarterly reports to EPA (Reportmg - Section VII) 
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15 Polluhon Prevention Programs W ASA shall mamtam Its pollution prevenhon 

programs bemg undertaken m conJunction with the District of Columbia's ongomg Mumcipal 

Separate Storm Sewer System (MS4) Permit {Permit DC0000221) that will take place m 

geographic areas that have an Impact on the combmed areas of the sewer system. WAS A's 

pollution prevention programs are descnbed m WASA's December 1996 report entitled 

"Combmed Sewer Overflow Abatement Program Nme Minimum Controls Compliance Report," 

the updates of the status of the pollution prevention programs set forth m W ASA's July 1999 

report entitled "Combmed Sewer System Nme Mmimum Controls Summary" and m W ASA's 

February 18,2000 report entitled "Combmed Sewer System Nme Mmimum Controls Action 

Plan Report " W ASA shall also mamtam Its efforts to educate the public about pollution 

prevention, including penodically descnbmg, m Its CSO newsletters, steps that the public should 

take to reduce the amount of trash swept mto the combmed sewers dunng storm events that may 

be subsequently discharged to receivmg waters, and the continued mclusion of Information about 

suggested pollution prevention m the appropnate areas ofWASA's web site 

16 Pubhc Notification 

a. Signs: 

(I) W ASA will mamtam warnmg signs at all CSO outfalls as reqmred by the Permit. 

Signs on National Park Semce property will conform to National Park Service reqwrements m 

heu of any conflicting requirements m the Permit W ASA Will conduct mspections of all sign 

locations at least monthly to ensure that each sign IS m place, unobstructed, and m good 

condition Missmg signs shall be replaced Within thirty (30) days after W ASA learns they are 

m1ssmg, and damaged or obstructed s1gns shall be corrected withm thirty (30) days of discovery. 
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Obstructed signs on NatiOnal Park Service property shall be cleared of the obstruction withm 

thirty (30) days after W ASA receives approval from the National Park Service to remove the 

obstruction, which approval shall be sought Withm ten (1 0) workmg days after W ASA learns of 

the obstruction. 

(n) Not later than thirty (30) days from entry of this Decree, WASA will apply to the 

National Park Service for permits to mstall new signs at each of the followmg CSO outfalls: 005-

008, 016-029 These new signs shall be designed to mform the pubhc of a possible pubhc health 

hazard from CSOs, especially durmg ram events. The new signs shall be 3 ft. x 4 ft. m siZe and 

substantially the same as shown m Attachment 3 hereto These signs shall operate m heu of the 

stgn requrrements at subparagraph a (I) of this Paragraph at the outfalls where these signs are 

mstalled. Plamtiffs agree to assist WASA, m a manner to be determined m Plamtiffs' discretion, 

m Its efforts to obtam permits from the National Park Service, as necessary, for the signs Withm 

one hundred eighty (180) days ofNational Park Service approval, WASA shall mstall such signs, 

and shall mamtam them thereafter m hke manner as required by subparagraph a (1) of this 

Paragraph. The Plamtlffs watve any claims ofnon-comphance based on discrepancies between 

the reqmrements oftlns Paragraph and the terms of the NPDES Permit. 

(m) Not later than one hundred eighty (180) days from entry of this Decree, W ASA shall 

mstall two 3 ft. x 4 ft signs substantially the same as shown m Attachment 3 hereto at the 

folloWing CSO outfalls 009-012 [W ASA controlled sites] and one such Sign each at outfalls 001 

and 003 These signs shall operate m heu of the sign requrrements at subparagraph a (i) of this 

Paragraph at the outfalls where those signs are mstalled After installation, W ASA shall 

mamtatn such signs m bke manner as requrred by subparagraph a( I) of this Paragraph. The 
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Plamtiffs waive any clanns of non-compliance based on dlscrepancies between the requirements 

of this Paragraph and the terms of the NPDES Permit 

(Iv) SubJect to reqwred consents and approvals, W ASA shall mstall 3 ft x 4 ft signs 

substantially the same as shown m Attachment 3 hereto at each of the followmg CSO outfalls 

013-015 [Southeast Federal Center and Navy Yard Sites], 041-045 [National Zoo sites] WASA 

shall complete installation of each sign Withm one hundred eighty days (180) days of receivmg 

reqwred consent and approval, which W ASA shall apply for not later than thirty (30) days from 

entry of this Decree Where no consents or approvals are reqwred, W ASA shall complete 

mstallation not later than one hundred eighty (180) days from entry of this Decree These signs 

shall operate m heu of the sign reqwrements at subparagraph a (I) of this Paragraph at the 

outfalls where these signs are Installed After installation, W ASA shall maintam such signs m 

hke manner as reqwred by subparagraph a (I) of this Paragraph Plaintiffs Waive any claims of 

non-compliance based on discrepancies between the requrrements of this Paragraph and the 

terms of the NPDES Permit 

b. Public Notification: W ASA shall take the followmg additional actions to notify the 

public of CSO occurrences and CSO Impacts: 

(I) Web site information: WASA shall post and maintam on its web site accurate 

and up-to-date CSO mformation that mcludes the followmg 

(a) An explanation of the nature and causes ofCSO dlscharges, and the health 

threats they present, mcludmg the followmg. (1) What IS a CSO?, (2) Why/how do CSO 

discharges occur?; (3) What IS a dry weather overflow and how does It differ from wet weather 

overflows?, (4) What are the potential environmental and pubhc health Impacts of these 
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discharges?, (5) What can the pubhc do to help (mcludmg Information on how the public can 

report Dry Weather Overflows)?, ( 6) Where can the pubhc get more Information.? 

(b) The site shall also proVIde a general warnmg about use of receiVIng waters 

durmg and after CSO events 

(c) A descnption of the location of each CSO outfall, including maps that 

clearly show the location of each outfall 

(d) Information on the annual volume of CSO discharges from each outfall, 

based on modeled data The website shall mdlcate clearly where results are based on modeling. 

Nothing herem shall preclude the posting of momtored data on the web site m addition to the 

modeled data 

(e) Outfall-specific mformation on the level of rainfall that creates a 

reasonable potential for CSO discharges, and the expected duration of such discharges 

(f) Record ofCSO events, mcluding, for each outfall, the number ofCSOs, 

maximum and mtnliDum duration of CSO events, and the total CSO volume for each outfall m 

the pnor three-month calendar quarter, based on modeled results The website shall mdicate 

clearly where results are based on modelmg Nothmg herem shall preclude the postmg of 

momtored data on the web site m addition to the modeled data 

(g) The twelve most recent quarterly reports for the Combmed Sewer 

Overflow Facilities, startmg With the first quarterly report followmg entry of this Consent 

Decree. Each report shall contam all the mformation hsted m Attachment 7 Each quarterly 

report shall be posted to the web site W1thm twenty (20) days of completion of the report 

(ii) Information Pamphlets or Inserts: W ASA shall prepare and distnbute semi-
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annually an mformatwn pamphlet or msert m water bills with the Information specified in 

subparagraph b (I)(a) of this Paragraph, and mformatlon on CSO locations, general information 

on the frequency, volume and location ofCSO discharges, and the address ofWASA's web Site 

W ASA shall also distribute such pamphlets or mserts sellll-annually to boat rental facilities, 

marmas, rowmg clubs, tackle shops, and other pubbc locations along the affected nver segments, 

to the extent permitted by owners of those locations, and to other groups that have expressed an 

interest in receivmg such Information 

(iii) Notification lights at boating locations: W ASA shall Install and operate two 

bghts, one each on the Anacostia River and the Potomac River, to notify nver users of CSO 

events Lights shall be operated by a signal from a representative outfall on each nver A red 

bght shall be IllUllllnated dunng a CSO occurrence and a yellow bght shall be illummated for 24 

hours after a CSO has stopped. Fmal colors shall be subJect to approval by the Coast Guard or 

other agency havmg Junsdiction (other than W ASA Itself), to the extent that such approval Is 

legally reqwred. If such approval Is denied, W ASA shall utiliZe bght colors that resemble those 

specified above as nearly as the approval authonty Will allow The mountmg and bnghtness of 

each bght shall be subJect to the approval of owners or agencies (other than W ASA Itself) having 

JunSdiction (e.g pnvate property owners, Coast Guard, National Park Service) to the extent that 

such approval Is legally required Each hght shall be mounted at such a height and shall be of a 

bnghtness so as to be VISible dunng daylight With the naked eye by boaters on the water having 

an unobstructed honzontal VIew of the bght If such approval1s demed, W ASA shall mstall the 

bghts as close to the above critena as the approval authonty will allow 

(a) The Anacostla River bght shall be located at or m the unmedlate 
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VIC1111ty ofCSO outfalls 010-012. The Potomac River light shall be located on an elevated post 

or pole at Thompson's Boat House. The location of each hght shall be subJect to the approval of 

owners or agencies (other than W ASA itself) havmg JUriSdiction ( e g pnvate property owners, 

Coast Guard, National Park Service), to the extent that such approval Is legally required. If such 

approval Is demed as to either location, W ASA shall utilize an alternative location that IS as close 

as the approval authonty will allow to the relevant location specified above 

(b) The Anacostia River hght shall be operated by a signal from CSO 

Outfall #007 (13th Street and Ridge Place SE) The Potomac River hght shall be operated by a 

signal from CSO Outfall #021 (Northeast of Roosevelt Bndge, NW) 

(c) The Anacostia and Potomac Rivers hghts shall be mstalled on the 

followmg schedule. 

(I) Submit Documents for Requrred Approvals. December 31, 2003 

(n) Place m Operation Twenty months after receipt of all Required 

Approvals. 

(d) W ASA shall mclude Information on the purpose and descnption of the 

above-descnbed light system a) on the W ASA website, b) m the Information pamphlets or 

Inserts referenced in subparagraph b (u) of this Paragraph, and c) on signs posted at or adJacent 

to each warmng hght location and readable from both land and the water 

17 Momtonng 

a. Report overflow occurrences [Remote -Monitored Outfalls]: WASA shall 

monitor and report to EPA (m quarterly reports) on the number and approxrmate duration of 

overflow occurrences at each of the followmg CSO structures ##1, 1A, 2, 4, 5, 14, 15, 15A, 16, 
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24, 34, 35 and 52 

b. Modeling: Modeled data or results requrred under th.J.s Decree shall be 

denved from the CSS computer model used m the development ofWASA's Long Term Control 

Plan, with quality assurance and quality control meetmg generally accepted engineering practices 

and industry standards. Upon reasonable request by the Citizen Plamti:ffs or the Umted States, 

W ASA shall make avrulable to the requesting party or parties morutoring and modeling data and 

reports. 

VI. FUNDING 

18. Compliance with the terms of this Consent Decree by WASA IS not conditioned 

on the receipt of federal or state grant funds or upon W ASA' s financial capabilities, subject 

solely to a force maJeure event due to the Anti-Deficiency Act provisions m Section XII (Force 

Majeure). In addition, subject solely to a force majeure event due to the Anti-Deficiency Act 

proVIsions m Section XII (Force Majeure), frulure to comply IS not excused by the lack of federal 

or state grant funds, or by the processmg of any applications for the same, or by W ASA' s 

financial capabilities W ASA reserves the nght to request modification of the compliance dates 

m this Decree If It expenences significant adverse changes m Its financial capab1hbes Plruntlffs 

reserve the nght to approve or to reject WASA's requested modification. 

VII. REPORTING 

19. Begmnmg With the first CSO Quarterly Report due after lodgmg of this Consent 

Decree, and for every calendar quarter thereafter until th1s Consent Decree termmates in 

accordance with Section XXV, (Termination), below, WASA shall submit wntten status reports 

to EPA and to the C1t1zen Plruntiffs by the 28th day of the month folloWing the end of the 

24 



calendar quarter In each report, W ABA shall proVIde the followmg 

a a statement settmg forth the deadlines and other terms that WASA IS requrred by 

thls Consent Decree to meet since the date of the last quarterly statement, whether and to what 

extent W ASA has met these requirements, and the reasons for any noncomphance, 

b. a general descnption of the work completed Wlthm the three-month period, and a 

projection of work to be performed pursuant to thls Consent Decree dunng the next three-month 

penod Notification to U S EPA and to the Cttizen Plamtiffs of any anticipated delay shall not, 

by Itself, excuse the delay; and 

c. all other Items as specified m Section V (Comphance Program and Schedules) of 

thls Consent Decree mcludmg the status of the catch basin cleanmg (Paragraph 10 c) 

VIII. CIVIL PENALTY 

20 In full settlement, satisfactiOn, and discharge of the Umted States' and Citizen 

Plamtiffs' civll penalty clatms for the violations alleged m therr Complaints through the date of 

lodging ofthls Decree, WASA shall pay a CIVIl penalty m the amount of$250,000 Wlthm thirty 

(30) days after entry ofthls Consent Decree 

21 In the event that full payment is not made Within thirty (30) days after entry of 

this Consent Decree, W ASA shall pay mterest on the balance due, at the rate provided m 28 

US C.§ 196l(a), that IS, a rate equal to the coupon Issue yield eqmvalent (as determmed by the 

Secretary of Treasury) of the average accepted auction pnce for the last auction of 52-week U S 

Treasury bllls settled pnor to the date of lodgmg of this Consent Decree Interest shall be 

computed datly and compounded annually. 

22 W ASA shall make the ciVIl penalty payment by Electromc Funds Transfer 
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("EFT") to the Umted States Department of Justice lockbox bank, referencmg the CIVIl Action 

Number, DOJ case number 90-5-1-1-07137, and Umted States Attorney's Office Flle Number 

. Payment shall be made m accordance With the mstructions provided by the 

Umted States upon execution of thls Consent Decree Any EFTs received at the Umted States 

Department of Justice lockbox bank after 11 00 a.m (Eastern Time) Will be credited on the next 

busmess day WASA shall simultaneously send notice of the EFT to the folloWing addresses: 

Chief, Envrronmental Enforcement Section 
Envrronment and Natural Resources DIVISion 
U S Department of Justice 
1425 New York Avenue, N.W. 
Washmgton, D C 20005 
Re. DOJ No 90-5-1-1-07137 

Chief, Water and General Law Section (3RC20) 
U S Environmental Protection Agency 
Reg~on III 
1650 Arch Street 
Philadelphia, PA 19103 

David Baron 
Earth justice 
1625 Massachusetts Avenue, NW, Swte 702 
W ashmgton, DC 20036 

IX. SUPPLEMENTAL ENVIRONMENTAL PROJECTS 

23 W ASA shall undertake to perform one or more Supplemental Envrronmental 

Projects ("SEPs''), which the Parties agree are mtended to secure sigmficant environmental 

protection and Improvements which are not otheTWise requrred by law WASA's SEPs shall 

consiSt of the construction, operation and mamtenance of ram gardens and other low Impact 

development ("LID") or LID retrofits ("LIDR"), and are more fully descnbed m Attachment 4 

hereto 
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24 W ASA' s total expenditure for the development and unplementatlon of the SEPs 

(mcludmg the cost of operating and mamtmrung the SEPs and performing post-construction 

morutonng) shall not be less than $1,700,000 W ASA shall submit for EPA reVIew and 

approval a detmled Scope(s) of Work Wlthm one hundred eighty (180) days of entry oftlus 

Decree that Will Identify each LID and/or LIDR project and the exact location of each LID and/or 

LIDR proJect, and for each such proJect shall Identify the type of proJect, Its spec1:tications and 

dimensions, and Its proJected cost. The Scope of Work Will also mclude proJect schedules, 

includmg a date for submission of documents for all requrred approvals, a start date, interim 

deadlmes, and date of completiOn of each LID and/or LIDR proJect. An estimate of the volume 

of surface water diverted from the CSS Will also be mcluded The completion date for placmg 

each of the LID and/or LIDR proJects mto operation shall be no more than three (3) years and SIX 

months from entry of thls Decree 

25 Witlun 120 days ofEPA's approval of Its Scope ofWork, WASA shall mclude m 

Its CSO Quarterly Reports to EPA, With copies to Citizen Plamtlffs, wntten summanes which at 

a minimum descnbe (a) the actions which have been taken With respect to the SEPs dunng the 

preVIous calendar quarter, (b) all actions planned to be taken m the next quarter with respect to 

the SEPs; (c) any impediment which may delay a proJect's progress or completion, and any 

actual delays or potential delays m the work and any actions taken or to be taken to prevent 

future delays, and (d) an Itemized accounting of costs expended for each SEP dunng the quarter 

26 In any prepared matenals mtended for pubhc dissemmatlon and any prepared 

broadcast announcements made by W ASA which refers to any SEP undertaken pursuant to this 

Consent Decree, W ASA shall state m a promment manner that the proJect IS bemg undertaken as 
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part of a Consent Decree entered mto to comply with the Clean Water Act 

27 W ASA shall submit a SEP Completion Report to EPA and Citizen Plamtiffs upon 

completion of the SEP The Report shall contam the followmg Information (a) a detmled 

descnption of the SEP Implemented; (b) a descnption of any operating problems encountered 

and the solutions thereto, (c) a venfied and sworn statement of the Itemized and total net costs of 

the SEP, with supporting documentation; (d) a certification that the SEP was fully Implemented 

pursuant to the terms of this Consent Decree, and (e) a descnption of the envrronmental and 

public health benefits resultmg from Implementation of the SEP. 

28 W ASA shall contmuously use or operate and mamtmn the SEP proJects for not 

less than five (5) years 

29. WASA hereby certifies that neither It or any other person as that term 1s defined 

m the defimtions section above 1s requrred to perform or develop the SEP by any Federal, State, 

or local law or regulatiOn, nor is W ASA or any other person as that term 1s defined m the 

defimtions section above requrred to perform such SEP by agreement, grant, or as InJunctive 

rehef m this or any case or in compliance with State or local reqmrements W ASA further 

certifies that It has not received, and IS not presently negotlatmg, to receive credit for the SEP m 

any other enforcement action 

30 WASA recogruzes and agrees that the SEP cannot be funded directly or mdrrectly, 

whole or m part, from any grant or source of funds which 1s received from the Umted States, 

mcludmg, but not limited to, EPA, low mterest federal loans, federal contracts or federal grants. 

X. CITIZEN COMMUNITY PROJECT 

31 Not later than thirty (30) days from the date of entry of this Decree, W ASA shall 
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pay to the Chesapeake Bay Foundation a total of $300,000 for design, mstallation, and 

mamtenance of green roof demonstration proJects m the Distnct of Columbia, wtthm the area 

served by the CSS m the Anacostta River watershed The purpose of these proJects shall be to 

demonstrate the potential effectiveness of green roofs m reducmg stormwater pollution runoff 

mto the CSS, and m providmg other envrronmental benefits. A general descriptlon of green 

roofs is provided m Attachment 5 attached hereto 

32 The Chesapeake Bay Foundation shall proVIde the Parties with annual reports, 

begmmng With the first anniversary of the entry of thts Consent Decree, descnbmg the status of 

the proJects and expenditures Five (5) years after entry ofthts Decree, the Chesapeake Bay 

Foundation shall return to W ASA any funds not expended wtth mterest for the purposes 

descnbed m thts Sectton, and provide the Parties with an accounting of the funds expended 

Within stxty (60) days ofrecetpt of the return of any such funds, the Citizen Plamnffs shall 

designate another entity that shall subrmt a proposal for a new envrronmental proJect to be 

rmplemented m the District of Columbia to the Citizen Plamtiffs for therr approval, and shall 

Implement such proposal upon approval If the Citizen Plaintiffs and the newly designated entity 

are not able to agree on a new envrronmental proJect wtthm SIX months of return of the funds, 

then W ASA shall pay the unexpended funds With mterest to another thrrd party conservation 

group to be designated by the Citizen Plamttffs for an envrronmental project to be Implemented 

in the Distnct of Columbia 

33 The Chesapeake Bay Foundation's agreement to accept and use the $300,000 m 

accordance wtth the above-descnbed conditions IS attached hereto as Atttachment 6. 

XI. STIPULATED PENALTIES 

29 



34 (a) WASA shall pay to the Uruted States, upon demand, stipulated CIVd penalties 

m the followmg amounts for each day It falls to meet any deadlmes or satisfy any of the 

reqwrements set forth m subparagraph (b) below. 

Penod ofNoncomphance Penalty Per Day Per VIolation 

1st to 30th Day 

31st to 60th Day 

$ 1,500 

$3,000 

$6,000 After 60 Days 

(b) The stipulated penalties m subparagraph 34 (a) above shall apply to the 

requirements set forth m 

35 

Paragraph 10 (Maximum Storage m the Collection System), except for Paragraphs 
lO.c (Catch Basms) and 10 d (Amendments to Regulations) 

Paragraph 12 (Maxrmum Flow to POTW) 

Paragraph 13 (Dry Weather Overflows) 

(a) W ASA shall pay to the Uruted States, upon demand, stipulated CIVIl 

penalties m the followmg amounts for each day It falls to meet any of the deadlmes or satisfy any 

of the requrrements set forth m subparagraph (b) below 

Period ofNoncomphance 

1st to 30th Day 

31st to 60th Day 

After 60 Days 

Penalty Per Day Per VIolation 

$ 1,000 

$2,500 

$5,000 

(b) The stipulated penalties m subparagraph (a) above shall apply to the 

requrrements set forth m 
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Paragraph 9 Operation and Maintenance mcludmg subparagraphs a. through e 
(update procedures, field forms, TV camera trucks, preventive mamtenance 
procedures, catch basm cleamng) 

Paragraph 10 d (Amendments to Regulations) 

Paragraph 14 (Floatable Control, mcluding visual survey and Reporting) 

Paragraph 16 (Public Notification, mcludmg Subparagraphs a Signs, and b. 
N oti:fication) 

Paragraph 17 (Morutonng, mcludmg subparagraphs a. Routine morutoring and 
b. Overflows) 

(a) W ASA shall pay to the United States, upon demand, stipulated civil 

penalties m the followmg amounts for each day It fails to meet any deadlmes or satisfy any of 

the requuements set forth m subparagraph (b) below 

Penod of Noncompliance Penalty Per Day Per V10lation 

1st to 30th Day $500 

31st to 60th Day $ 1,000 

After 60 Days $2,500 

(b) The stipulated penalties m subparagraph 36 (a) shall apply to the 

requirements set forth m 

Paragraph 10 c (Catch Basms) 

Paragraph 19 (quarterly status reports) 

Paragraph 14 (floatable reports) 

37 For each day WASA fails to pay the United States the civil penalty amount 

specified m Section VIII above, W ASA shall pay stipulated CIVIl penalties m the amount of 
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$2,500 per day 

38. Other Vtolations. IfWASA falls to comply wtth a reqwrement or provision of 

this Decree not expressly hsted above, tt shall be hable for stipulated penalties as follows· 

Penod of Noncompliance Penalty Per Day Per VIOlation 

1st to 30th Day $ 500 

31st to 60th Day 

60th day until submitted 

$ 1,000 

$2,000 

39. Stipulated Penalties for Supplemental Environmental ProJect. IfWASA does not 

complete a SEP, but EPA detemunes that W ASA has made a good fruth effort to complete the 

SEP and W ASA certtfies that at least 90 percent of the amount of money reqwred to be spent 

was expended on the SEP, W ASA wlll not be hable for any stipulated penalty related to the SEP 

40 If W ASA does not complete a SEP, or EPA determmes that the SEP has not been 

completed satisfactorily, and/or tfWASA fruls to expend or obhgate the full $1,700,000 on the 

SEP m accordance With the SEP Scope of Work, WASA shall pay any portion of that amount not 

expended or obligated on the SEP up to $1,700,000, to the Umted States Treasury as an 

add1tional ctvll penalty 

41 General Provistons: Stipulated civil penalties shall automatically begin to accrue 

on the first day WASA fruls to meet any ofthe schedules of performance requtred by thts 

Consent Decree or satisfy any obhgation or reqwrement of this Consent Decree and shall 

continue to accrue each day until W ASA achieves comphance With such schedule, obhgation or 

reqwrement 

42 Stipulated civil penalties shall be prud wtthtn thtrty (30) days of the date of a 
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demand for payment of stipulated CIVIl penalties for any non-comphance w1th any of the 

schedules of performance or requrrements set forth in thls Consent Decree Pnor to 1ssumg a 

demand for stipulated penalties, the Citizen Plamtiffs and the Umted States shall confer to 

determme whether or not to make a JOint demand 

43. In the event that a stipulated penalty IS not paid accordmg to the mstructions m a 

wntten demand from the Umted States or the CitiZen Plamtiffs, the stipulated CIVIl penalty shall 

be payable with mterest from the ongmal due date to the date of payment, at the statutory 

JUdgment rate set forth at 28 USC § 1961(a) 

44 Stipulated CIVIl penalties shall be paid electromcally or, If the amount is less than 

$50,000, by submitting a certified or cashier's check, m accordance With the mstructions 

provided by the Umted States at the tlme stipulated penalties are demanded. Simultaneously, 

WASA shall send cop1es of the certified or cashier's check, or confirmation of the EFT, together 

with a letter descnbmg the basis for the penalties, to Chief, EnVIronmental Enforcement Section, 

Umted States Department of Justice, Post Office Box 7611, Ben Frankhn Station, Washmgton, 

D C 20044, and to Section Chief, NPDES Branch, Office of Comphance and Enforcement, 

Water Protection DIVISion, EPA Reg~on ill, 1650 Arch Street, Philadelphia, PA 19103-2029, and 

Earth Justice, 1625 Massachusetts Avenue, NW, Smte 702, Washington, DC, 20036 The 

transmittal letter shall reference the caption, c1vd action number, and DOJ number 90-5-1-1-

07137. 

45. Subject to Section XVII (Effect of Decree), payment of stipulated CIVIl penalties 

as set forth above shall be m addition to any other nghts or remedies which may be available to 

the Citizen Plamnffs and/or the Umted States or 1ts agenc1es by reason ofWASA's failure to 
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comply with the requrrements of this Consent Decree and all applicable Federal, state or local 

laws, regulations, wastewater discharge permit(s) and all other apphcable permits Where a 

VIolation of this Consent Decree IS also a VIolation of such laws, regulations, or permits, W ASA 

shall be allowed a credit, m the amount of any stipulated penalties pmd, as a set-off agmnst any 

statutory penalties Imposed for such viOlation. 

46 IfWASA mvokes dispute resolution and the Court resolves the dispute agamst 

W ASA, stipulated penalties which have accrued during the pendency of the dtspute shall be 

payable, as set forth herem, upon resolution of the dispute, proVIded, however, that WASA shall 

be hable only for sixty (60) days of stipulated penalties dunng the pendency of the dispute m the 

event the Drrector of the Water Protection DIVISion requires more than siXty (60) days to Issue a 

final agency deciSion concerrung the dispute, as set forth m Section XIII (Dispute Resolution) 

XII. FORCE MAJEURE 

47 "Force MaJeure" for the purposes of this Consent Decree ts defined as an event 

ansmg from causes beyond the control of W ASA or the control of any entity controlled by 

W ASA, includmg Its consultants and contractors, which delays or prevents the performance of 

any obligation under this Consent Decree Nothmg m this Section IS intended to reheve W ASA 

of its duty to exercise due dihgence to complete the reqmrements of this Consent Decree in a 

timely manner or ofWASA's obhgation to meet all discharge limitatiOns and other obligations 

contamed m the NPDES Permit. Unanticipated or mcreased costs or changed financial 

crrcumstances are not Force MaJeure events, except as provided m Paragraph 49 below 

48 Permitting: Fmlure to apply for a reqmred permit or approval, or to proVIde m a 

timely manner all information requrred to obtam a permit or approval necessary to meet the 
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requrrements oftlns Consent Decree, are not Force MaJeure events However, faJ.lure of a 

pemutting authonty to Issue a necessary pemut m a timely fasluon 1s an event of Force MaJeure 

where the faJ.lure of the permittmg authonty to act Is beyond the control ofWASA and WASA 

demonstrates that 1t has taken all steps avaJ.lable to It to obtaJ.n the necessary pemut or approval, 

mcludmg but not limited to: 

a Promptly proVIdmg reasonably known pemutting or approval authonties 

w1th copies of th1s Consent Decree, when lodged, and briefing each such authonty, both orally 

and With wntten matenals if necessary, on the proJects and schedules contamed therem m order 

to coordinate perm1ttmg submittals and approvals; 

b. submittmg a complete permit application by the deadlmes set forth in tlns 

Decree, 

c respondmg to requests for additional Information by the pemuttmg or 

approval authority m a timely fasluon; 

d ma.kmg regular mqmry, approximately every forty-five (45) days, both 

verbally and m wntmg, With the pemuttmg or approval authonty after Inltial or supplemental 

pemut filings, to determme the status of the pemut or approval apphcabon, 

e. seekmg rehef from lugher management officials Within the pemuttmg or 

approval authonty where perm1t processmg delays threaten to cause noncompliance With any 

deadlme m tlns Decree, 

f accepting lawful permit or approval terms and conditions; and 

g prosecutmg appeals of any unlawful terms and conditions imposed by the 

pemuttmg or approval authority m an expeditious fasluon 
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49. Anti-Deficiency Act Events: Nothmg m tins Decree shall be construed to 

reqmre an expendJ.ture, obhgat10n or contract m viOlation of the Anti Deficiency Act, 31 U S.C. 

Sec. 1341 et ~ Where an expendJ.ture, obligation or contract IS subject to the Ann-Deficiency 

Act, W ASA' s obligations shall be subject to the availability of appropnated funds as follows· 

(a) WASA must Initially Identify the portion of Its budget that is compnsed of 

appropnated funds, Identify the other components of Its fundJ.ng, and demonstrate why the 

unavailability of the appropnated funds Will delay specific obligations, 

(b) To the extent made necessary by lack of appropnated funds, W ASA may 

obtatn deferral of compliance wtth an obligation of tins Consent Decree until Its next annual 

budget cycle If, wttlnn sixty (60) days after the date WASA knew or should have known of the 

event descnbed m paragraph (b)(1v) below, It proVIdes m writing to the Umted States a statement 

which shows the folloWing. 

(I) That pursuant to DC. Official Code Sec 1-204 45a (2001), it 

mcluded m Its annual budget, which accompanies the Distnct of Columbia budget submitted to 

the President for transmiSSion to the Congress pursuant to Section 446 of the D.C. Self­

Government and Governmental Reorgamzatlon Act, DC Official Code Sec. 1-204 46 (2001), 

sufficient money to carry out such objective; 

(n) That It made dJ.ligent efforts to obtatn Congressional enactment of 

that part of the budget act, 

(m) That It expressly identified m the annual fiscal year adopted budget 

prepared for Congressional use such obligation (not necessmly to mclude reference to tins 

Decree as such) together wtth the amount of money tied to performmg such obligation; and 
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(Iv) That Congress acted expressly to elliilinate such amount of money 

or to reduce It below the level necessary to perform the obligation, or that Congress made an 

across the board reduction m WASA's appropnation as shown m W ASA's adopted budget 

Without expressly saVIng such obligation and the across the board reduction, as applied 

proportionately to the amount of money shown m the adopted budget for such obligation, left an 

msuffiCient amount to carry out that obligation. 

50. General Reqmrements When circumstances are occumng or have occurred 

which may delay the completion of any reqmrement of this Consent Decree, whether or not due 

to a Force MaJeure event, W ASA shall so notify the Umted States and the Citizen Plaintiffs, in 

writing, Within fifteen (15) days after W ASA knew, or should have known, of the delay or 

anticipated delay The notice shall descnbe m detail the bases for WASA's contention that it 

expenenced a Force MaJeure delay, the anticipated length of the delay, the precise cause or 

causes of the delay, the measures taken or to be taken to prevent or mminuze the delay, and the 

timetable by which those measures will be Implemented Failure to so notify the United States 

and the Citizen Plaintiffs shall constitute a waiver of any claim of Force MaJeure as to the event 

m question 

51 If the Uruted States and the Citizen Plamtiffs find that a delay in performance is, 

or was, caused by a Force MaJeure event, they shall extend the tme for performance, m writing, 

for a period to compensate for the delay resultmg from such event and stipulated penalties shall 

not be due for such penod In proceedmgs on any dispute regardmg a delay m performance, the 

dispute resolution proVIsions of SectiOn XTII shall apply and W ASA shall have the burden of 

provmg that the delay IS, or was, caused by a Force MaJeure event, and that the amount of 
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additional time requested Is necessary to compensate for that event 

52 Comphance With a requrrement ofthts Consent Decree shall not by Itself 

constitute comphance with any other requrrement An extension of one compliance date based 

on a particular event shall not automatically extend another compliance date or dates W ASA 

shall make an mdivtdual shoWing ofproofregardmg the cause of each delayed incremental step 

or other reqUirement for which an extension is sought W ASA may petition for the extension of 

more than one compliance date m a smgle request 

XIII. DISPUTE RESOLUTION 

53 This Court shall retam JUrisdiction for the purpose of adjudicatmg, m the manner 

provided by thts section, all disputes among the parties that may anse under the proVIsions of thts 

Consent Decree, exclusive of modifications pursuant to Section XXII, Paragraph 84 (mmor 

modifications). Unless otherwise expressly proVIded m thts Consent Decree, the dispute 

resolution procedures ofthts Section shall be the exclusive mechanism to resolve disputes ansmg 

under or with respect to this Consent Decree However, the procedures set forth in this Section 

shall not apply to actions by the Uruted States and the Citizen Plamtiffs to enforce obligations of 

W ASA that have not been disputed m accordance with this Section. 

54. Permit action pursuant to 40 C F R Part 124, mcludmg Issuance, denials, and 

modifications, shall not be subject to this Consent Decree, but rather shall contmue to be handled 

through the administrative and JUdicial procedures set forth m those regulations 

55 Any dispute which anses under or With respect to this Consent Decree shall in the 

first mstance be the subJect of mformal negotiations between the parties to the dispute, With 

wntten notice to all Parties Notice of the dispute shall be provided no later than fourteen (14) 
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days from the date of the circumstances gt.vmg nse to the dispute A party may JOm the dispute 

by proVIdmg written notice to the other parties of Its decision to do so Wlthm fourteen (14) days 

of receipt of such notice. The period for mformal negotiations shall not exceed twenty (20) days 

from the date of the ongt.nal notice of the dispute, unless the parties to the dispute otheiWise 

agree m wntmg to extend that period. 

56. Ifthe Informal negotiations are unsuccessful, the position of the United States 

shall control unless, Wlthm twenty (20) days after the conclusion of the Informal negotiation 

penod, the party who 1mtiated the mformal dispute resolution penod mvokes the formal dtspute 

resolution procedures of this Section by semng on the other Parties a wntten Statement of 

Position on the matter m dispute, whlch shall set forth the nature of the dispute With a proposal 

for Its resolution as well as any factual data, analysts or opimon supporting that position and any 

supporting documentatiOn rehed upon. 

57. Withm thlrty (30) days of the receipt of a Statement of Position, pursuant to thls 

Section, any oppoSing party may serve on the other Parties Its own Statement of Position, which 

may mclude an alternate proposal for resolution of the dispute as well as any factual data, 

analysis, or optruon supporting that position and all supportmg documentation rehed upon by 

that party W1thm 15 days after receipt of such Statements, the disputing party may serve on the 

other Parties a Reply 

58. Matters Accorded Record ReVIew· This Paragraph shall pertam to disputes subject 

to the procedures ofthls Section that concerns the adequacy, timmg, or nature of the work to be 

performed under Section V of th1s Decree, or other matters that are accorded review on the 

admlnlstratlve record under apphcable pnnc1ples of adm1mstrative law For matters sub] ect to 
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this Paragraph, W ASA or Citizen Plamtiffs shall have the burden of showmg that the position of 

the United States is arbitrary and capnc10us or otherwise not m accordance w1th apphcable law 

or thts Consent Decree. EPA shall complle an admtmstrative record, which shall consist of the 

Statements of Position and supporting documentation rehed upon and other documents 

cons1dered and rehed upon by EPA m amvmg at 1ts final admmlstrative dec1sion. Where 

appropnate, EPA m 1ts unreVIewable d1scretton may allow the disputmg parties to make 

supplemental subm1ss1ons. The Drrector of the Water Protection DiVIsion shall1ssue a final 

administrative dec1s1on resolvmg the dispute based on the admimstrative record. Stipulated 

penalties for the penod from submission of Statements of Position until issuance of the final 

admmlstrattve dec1s10n shall accrue for no more than stxty (60) days, even 1fEPA issues the final 

admmlstrative dec1s1on after more than s1xty ( 60) days The disputing party or part1es may move 

for JUdicial review withm ten (10) days ofrece1pt of the final agency dec1s1on 

59. Other Matters. For matters that are not accorded record review under the 

foregoing paragraph, W ASA shall have the burden to demonstrate that 1ts actions or positions 

were taken m accordance with the terms, cond1tions, requrrements and obJectives of this Consent 

Decree and the Clean Water Act The Drrector of the Water Protection DIVISion w11l issue a 

final decision resolving the dispute which Will be bmding on W ASA or the Citizen Plamtiffs, 

unless Withm twenty (20) days of its rece1pt W ASA or the C1ttzen Plamtiffs serves on the other 

Parties a motion for JUdicial rev1ew of the decis1on settmg forth the matter m dispute, the efforts 

made to resolve 1t, the relief requested, and the schedule, 1f any, withm which the dispute must be 

resolved to ensure orderly unplementation ofthts Consent Decree. Stipulated penalties for the 

penod from submiSSion of Statements ofPos1tton unt1l1ssuance of the final admmistrat1ve 
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decision shall accrue for no more than sixty (60) days, even If EPA Issues the final adnunistrative 

decision after more than sixty ( 60) days. 

60. If the parties to the dispute disagree as to whether the dispute should proceed 

under the pnnciples of record review or not, the parties to the dispute shall follow the procedures 

detenmned by EPA to be applicable. Upon appeal, the Court shall determine which procedures 

are applicable m accordance with the standards set forth m this Section. 

61 Subnnssion of any matter to the Court for resolution shall not extend or stay any 

of the deadlmes set forth m this Consent Decree unless the Pl!fbes agree to such extension m 

writing or the Court grants an order extendmg such deadlme(s). Stipulated penalties With respect 

to the disputed matter shall continue to accrue but payment shall be stayed pendmg resolution of 

the dispute as provided m this Section NotWithstandmg the stay of payment, stipulated penalties 

shall accrue from the first day of noncompliance with any applicable proVISion of this Consent 

Decree In the event that W ASA does not prevail on the disputed issue, stipulated penalties shall 

be assessed and paid as provided m Section XI (Stipulated Penalties) 

XIV. RIGHT OF ENTRY 

62 Commencmg upon the date of Iodgmg of this Consent Decree, EPA and its 

representatives, contractors, consultants, and attorneys shall have the nght of entry into and upon 

the premises ofWASA at all reasonable times, upon proper presentation of credentials, for the 

purposes of. 

(a) Momtonng the progress of actiVIties reqwred by this Consent Decree; 

(b) Venfymg any data or information reqwred to be subnntted pursuant to this 

Consent Decree; 
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(c) Obtammg samples and, upon request, splits of any samples taken by WASA or Its 

consultants. Upon request, WASA will be provided wtth splits of all samples taken by the 

Umted States, 

(d) Inspectmg and evaluatmg the CSO System; 

(e) lnspectmg and reviewmg any record reqwred to be kept under the proVIsions of 

this Consent Decree or any NPDES Permit and the Clean Water Act, and 

(f) Otherwtse assessmg WASA's compliance wtth this Consent Decree. 

63 This Section, Right of Entry, m no way limits or affects any nght of entry and 

inspection, or any other nght otherwtse held by the Umted States, U S. EPA and any other 

governmental entity, pursuant to applicable federal or state laws, regulations. 

64 W ASA reserves the nght to request the laboratory analytical results of samples 

and/or sphts of samples taken from the CSS by the Umted States dunng the term of this Consent 

Decree, and any non-pnvlleged reports prepared usmg such results. 

XV. NOT A PERMIT/COMPLIANCE WITH OTHER STATUTES/REGULATIONS 

65 This Consent Decree IS not and shall not be mterpreted to be a permit or 

modtficat10n of any existmg permtt Issued pursuant to Section 402 of the Act, 33 US C. § 1342, 

nor shall1t be interpreted to be such. This Consent Decree does not relieve W ASA of any 

obligation to apply for, obtam and comply wtth the requrrements of any new or eXIsting NPDES 

permit or to comply with any federal, state or local laws or regulations, mcludmg, but not limited 

to its obligations to obtam a permit for Its wastewater treatment and collection system or 

facilities and to comply with the requrrements of any NPDES permtt or wtth any other applicable 

federal or state law or regulation Any new permtt, or modification of ex1stmg permits, must be 
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complied With m accordance With federal and state laws and regulatlons. 

XVI. FAILURE OF COMPLIANCE 

66 The Umted States and the Citlzen Plamtlffs do not, by their consent to the entry of 

tins Consent Decree, warrant or aver many manner that WASA's complete compliance with this 

Consent Decree Will result in compliance With the proVISions of the Clean Water Act, 33 USC 

§§1251 et seq, or with WASA's NPDES perrmt NotWlthstandmg EPA's or the Citizen 

Plamtiffs'review or approval of any scope of work, report, or plans and speclficatlons, pursuant 

to tins Consent Decree, W ASA shall remam solely responsible for any non-compliance with the 

terms of this Consent Decree, all applicable permits, the Clean Water Act, and regulatlons 

promulgated thereunder. The pendency or outcome of any proceeding concermng Issuance, 

reissuance, or modi:ficatlon of any permit shall neither affect nor postpone WASA's dunes and 

obligations as set forth m tins Consent Decree 

XVll. EFFECT OF DECREE AND NON-WAIVER PROVISIONS 

67 The Parnes agree that tlus Consent Decree resolves the cxvil Claims for Relief for 

VIolations of the Nme M1mmum Controls contained m Counts Two of the Complamts filed by 

the Umted States and the Citizen Plamtlffs, up through the date of lodgmg of this Decree, except 

that this Decree does not resolve the clmms m Counts 1 and 3 of Citizen Plaintiffs' First 

Amended Complamt Count 3 of Citizen Plamtiffs' First Amended Complamt shall be 

dismissed without preJudice upon entry of tins Decree 

68. The Parties agree that the mcorporatlon by reference of the allegations from Count 

1 mto Count 2 is for informational purposes only, and does not serve to incorporate the 

substantive claims m Count 1 mto Count 2 for purposes of deterrmmng which clauns are 
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resolved by tlus Decree. 

69 The Umted States specifically reserves the other CIVIl clauns alleged m Its 

Complamt, includmg claims for VIolations of water quality standards The Parties do not resolve 

m tlus Decree long-term InJunctive relief or WASA's obligation to develop and Implement a 

Long Term Control Plan WASA hereby waives any defenses based on clauns-splithng, res 

JUdicata, or similar arguments concerning the claims reserved by the Umted States and the 

Citizen Plamtiffs, and shall not rely on tlus partial settlement to contend such claimS have been 

resolved 

70 This Consent Decree m no way affects or reheves W ASA of any responsibility to 

comply With any federal, state, or local law or regulation. 

71 The Parties agree that WASA IS responsible for achievmg and maintaining 

complete comphance wtth all applicable federal and state laws, regulations, and permits, and that 

compliance With tlus Consent Decree shall be no defense to any actions commenced pursuant to 

said laws, regulations, or permits 

72 The Umted States and the Cttizen Plamtiffs reserve the nght to file a ciVIl action 

for statutory penalties or InJunctive relief against W ASA for any VIolations of the Clean Water 

Act by W ASA which occur after the date of lodgmg of this Consent Decree and any such 

violations occurnng pnor to that date that are not specifically alleged as Claims for Relief m the 

portions of the Complamts resolved by this Decree 

73 This Consent Decree does not limit or affect the nghts of W ASA, the Umted 

States, or the Citizen Plamtiffs as against any tlurd parties which are not parties to this Consent 

Decree 
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7 4. The Parties reserve any and all legal and eqmtable remedies avallable to enforce 

the provisions oftlns Consent Decree This Consent Decree shall not lumt any authonty of EPA 

or the Citizen Plamtlffs under any applicable statute, mcludmg the authonty to seek mformation 

from W ASA or to seek access to the property of W ASA, nor shall anything m tlns Consent 

Decree be construed to lmnt the authonty of the Umted States or Citizen Plaintiffs to undertake 

any action agmnst any person, mcludmg W ASA, m response to conditions that may present an 

Imminent and substantial endangerment to the enVIronment or the public health or welfare 

75 Obligations ofW ASA under the proVIsions oftlns Consent Decree to perform 

duties scheduled to occur after the date oflodging, but prior to the date of entry, shall be legally 

enforceable from the date of lodgmg of tlns Consent Decree. Liability for stipulated penalties, If 

applicable, shall accrue for VIolation of duties scheduled to occur after the date of lodgmg as of 

the date of VIolation and payment of such stipulated penalties may be demanded by the Umted 

States and the Citizen Plaintiffs upon or after entry oftlns Consent Decree. 

76 The Umted States reserves the nght to file a cnmma1 action for statutory penalties 

or other crimmal relief agatnst W ASA for any VIolatiOns by W ASA of the Clean Water Act or 

other applicable federal statutes. 

77 It IS the mtent of the parties hereto that the clauses hereof are severable, and 

should any clause(s) be declared by a court of competent Junsdiction to be mvalid and 

unenforceable, the remaining clauses shall remmn m full force and effect 

78. The Umted States and Citizen Platntiffs reserve all remedies available to them for 

violations ofFederal, State and local law 

XVIII. COSTS OF SUIT 
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79 EPA and WASA shall bear therr own costs and attorney's fees wtth respect to 

matters related to th.J.s Consent Decree Citizen Plamtiffs may apply to the Court for an award of 

costs against W ASA, mcludmg reasonable attorney and expert Witness fees, Within 120 days of 

entry of this Decree W ASA retams Its nght to oppose any such application. 

XIX. CERTIFICATION OF SUBMISSIONS 

80 W ASA shall mamtmn copies of any underlymg research and data in its 

possession, custody or control for any and all documents, scope of work, reports, plans and 

specifications, or permits submitted to EPA and the Citizen Plamtiffs pursuant to this Consent 

Decree for a penod of five (5) years, except that W ASA shall not be required to mamtain copies 

of drafts of documents, scope of work, reports, plans and specifications, reports or permits 

W ASA shall reqwre any mdependent contractor Implementmg th.J.s Consent Decree to also retam 

such materials for a penod of five (5) years W ASA shall submit such supporting documents to 

EPA and the Citizen Plaintiffs upon request. W ASA shall also submit to EPA and the Citizen 

Plamtiffs upon request any other documents that relate to or discuss the operation, mamtenance, 

repair, or construction of the CSO system (or any portion thereof), or that relate to or discuss the 

number, frequency, volume, quality or enVIronmental Impact of CSO discharges In all notices, 

documents or reports submitted to EPA and the Citizen Plamtiffs pursuant to this Consent 

Decree, a semor management official of W ASA shall sign and certify such notices, documents 

and reports as follows 

I certify under penalty oflaw that th.J.s document and 
all attachments were prepared under my drrection or superviSion m 
accordance With a system designed to ensure that qualified 
personnel properly gather and evaluate the Information submitted. 
Based on my mqmry of the person or persons who manage the 
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system, or those persons directly responsible for gathenng the 
mformatton submitted IS, to the best of my knowledge and behef, 
true, accurate and complete I am aware that there are sigmficant 
penalties for submitting false Information, mcludmg the possibility 
of fine and Impnsonment 

XX. FORM OF NOTICE 

81 Unless otherwise spec1fied within the terms of this Consent Decree, all reports, 

notices, or any other wntten commumcations requrred to be submitted under this Consent Decree 

shall be sent to the respective parties at the following addresses. 

As to the Umted States· 

Dcmartment of Justice 

Chief, Environmental Enforcement Section 
Environment and Natural Resources DIVISion 
U S Department of Justice 
Post Office Box 7611, Ben Franklin Station 
Washington, DC 20044 
Reference DOJ Case No. 90-5-1-1-07137 

Umted States Attorney 
District of Columbia 
Judiciary Center 
555 Fifth Street NW 
Washington, DC 20530 

Chief 
Office of Compliance and Enforcement (3WP20) 
Water Protection DIVISion 
U.S Environmental Protection Agency 
Ariel Rlos Building 
12th and Pennsylvama Ave, NW 
Washington, DC 20044 

Chief 
NPDES Branch (3WP31) 
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Water Protection DIVISion 
U S EnVIronmental Protection Agency 
Reg~onm 

1650 Arch Street 
Philadelphia, PA 19103 

Yvette Roundtree (3RC20) 
Office of Regional Counsel 
U.S. Envrronmental Protection Agency 
Reg~onm 

1650 Arch Street 
Philadelphia, P A 19103 

As to Citizen Plamtiffs: 

David Baron 
Earth Justice Legal Defense Fund 
1625 Massachusetts Avenue, NW 
Suite 702 
Washington, DC 20036-2212 

AstoWASA· 

Jerry N Johnson 
General Manager 
Distnct of Columbia 
Water and Sewer Authonty 
5000 Overlook Avenue, SW 
Washington, DC 20032 

XXI. ATTACHMENTS 

82 The followmg attachments are attached hereto and incorporated mto this Consent 
Decree· 

Attachment 1 

Attachment 2 

Attachment 3 

Attachment 4 

CSS Dry Weather Overflow Management Program 

Protocols for Wet Weather Survey for Floatables 

Form of3 x 4 foot stgn for CSO Outfalls under Paragraph 16(a)(n), 
(m), and (Iv) 

Descnptlon of Supplemental Envrronmental ProJect. Low Impact 
Development -Retrofit 
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Attachment 5 

Attachment 6 

Attachment 7 

Descnption of Citizen Plamtiffs Commumty Project 

Letter From Tlurd-Party Orgamzation 

Items to be Included m Reports 

XXll. MODIFICATION 

83. This Consent Decree contams the entire agreement of the Parties and shall not be 

modified by any pnor oral or wntten agreement, representation or understanding Prior drafts of 

this Consent Decree shall not be used m any action mvolving the mterpretation or enforcement of 

this Consent Decree. 

84. At the request ofWASA and with pnor written notice to the Citizen Plamtiffs, 

EPA may grant a smgle extension ofup to sixty (60) days for any deadline date set forth in the 

schedules for each of the construction projects contained m Section V, Paragraphs 10 

(MaxliDlzation of Storage m the Collection System); 12 (MaxliDlzation of flow to POTW for 

treatment), or 13 a (Dry Weather Overflows); proVIded that such extension 1s granted pnor to 

expiration of the deadline bemg extended An extension of an mtenm or final deadline does not 

preclude extensiOns of other mtenm deadlmes or the final deadline m the same schedule, but 

WASA must separately request each extension and subsequent deadlines wdl not be 

automatically extended on a day-for-day basts Such extenstons shall not be subject to Section 

XIII (Dispute Resolution Procedures) of this Decree EPA may also make other changes which 

do not matenally alter the requrrements of the Decree provided all Parties mutually consent to 

such changes. All modifications under this paragraph shall be m wntmg and filed wtth the 

Court, but not subject to Court approval 
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85 For changes other than those Identified m the foregomg Paragraph 84 of this 

Section, If all the Parties agree to the modification m wntmg, they may apply to the Court for 

approval thereof If the Parties do not reach agreement on the modification, the request for the 

modification shall be subject to the dispute resolution procedures of this Decree. All 

modifications under this Paragraph 85 shall be in writing and approved by the Court before they 

will be deemed effective 

XXID. PUBLIC COMMENT 

86. The parties agree and aclmowledge that final approval by the Umted States and 

entry of this Consent Decree IS subject to the requirements of28 C F R §50 7, which proVIdes 

for notice of the lodging of this Consent Decree m the Federal Regtster, an opportunity for public 

comment, and consideratiOn by the Umted States of any comments This paragraph does not 

create any nghts exercisable by W ASA, and W ASA shall not wtthdraw Its consent to this 

Consent Decree between lodgtng and entry of this Consent Decree and hereby consents to entry 

of th1s Decree wtthout further notice 

87 All Information and documents submitted by W ASA to EPA pursuant to this 

Consent Decree shall be subJect to public mspectlon, unless Identified and supported as 

confidential by W ASA m accordance With 40 C F .R. Part 2. 

XXIV. CONTINUING JURISDICTION OF THE COURT 

88 The Court shall retamjunsdictlon to enforce the terms and conditions of this 

Consent Decree and to resolve disputes arismg hereunder as may be necessary or appropriate for 

the construction, modification or execution of this Consent Decree 

XXV. TERMINATION 

50 



89 This Consent Decree shall terminate upon motion of the Umted States and Citizen 

Plamtiffs to the Court after each of the following has occurred· 

(a) W ASA has mamtained comphance with each and every term and 

condition of the Decree for two (2) years from the date of Placmg in Operation all construction 

proJects contamed m this Consent Decree, mcludmg Supplemental Envrronmental Projects, 

(b) W ASA has patd all penalties, stipulated penalties and any other monetary 

obligations due hereunder, and no penalties or other monetary obligations due hereunder are 

outstanding or owed to the Umted States or Citizen Plamtiffs, and 

(c) W ASA has certified completion to the United States and Citizen Plaintiffs, 

and neither the Umted States or Citizen Plaintiffs have contested WASA's completion or 

compliance. 

90 This Consent Decree shall not termmate If, Within nmety (90) days of certification 

by WASA to Plamtiffs of comphance pursuant to this Section, the United States or the Citizen 

Platntiffs assert m wntmg that full compliance has not been achieved. If the Umted States or the 

Citizen Plamtiffs dispute WASA's full compliance, this Consent Decree shall rematn m effect 

pendmg resolution of the dispute by the Parties or the Court. 

91. NotWithstanding Paragraph 89 above, ifWASA subrmts a certification to 

Platntlffs that 1t has completed all the requrrements m Paragraph 89 (a) and (b) above, and the 

Plaintiffs do not respond on or before nmety (90) days, W ASA may file a motion to the Court 

seeking termmatlon of this Consent Decree 

XXVI. SIGNATORIES 

92. The Assistant Attorney General on behalf of the United States 311d the 
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undersigned representatives of Defendants and the Citizen Plamtiffs certify that they are fully 

authonzed to enter mto the terms and conditions of this Consent Decree and to execute and 

legally bmd such party to this document 
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Entered this ____ day of _______ 2003. 

Clnef Judge, United States District Court 
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FOR THE DISTRICT OF COLUMBIA 
WATERAND SEWER AUTHORITY 

JERRY N. JOHNSON 
General Manager 

HENDERSON J BROWN IV 
General Counsel 
5000 Overlook Avenue, S W 
Washmgto~ DC 20032 

DAVID E. EVANS 
McGmre Woods LLP 
One James Center 
901 East Cary Street 
Richmond, Vrrginia 23219 

FOR THE UNITED STATES OF AMERICA 
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THOMAS L. SANSONETTI 
Assistant Attorney General 
Envrronment and Natural Resources DIVISion 
U S Department of Justice 
Washington, D C. 

NANCY FLICKINGER 
Sentor Attorney 
Environmental Enforcement Section 
Envrronment and Natural Resources DIVISIOn 
U.S. Department of Justice 
P.O Box 7611 
Ben Franklm Station 
W ashmgton, D C 20044 
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FOR THE UNITED STATES OF AMERICA 

ROSCOEC HOWARD 
Umted States Attorney for the 

Distnct of Columbia 

LYDIA K. GRIGGSBY 
AsSistant Umted States Attorney 
Distnct of Columbia 

Judiciary Center 
555 Fifth Street N. W 
Washington, D.C. 20530 

56 



FOR THE UNITED STATES ENVIRONMENTAl 
PROTECTION AGENCY 

WILLIAM C EARLY 
Regional Counsel 
U S Environmental Protection Agency 
Regtonm 
1650 Arch Street 
Philadelphia, PA 19103 

YVETTE ROUNDTREE 
Semor Assistant Regtonal Counsel 
U S Envrron.mental Protection Agency 
Regtonm 
1650 Arch Street 
Philadelphia, PA 19103 
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JOHN PETER SUAREZ 
Assistant Administrator 
Office of Enforcement and Compliance 
Assurance 
Umted States Envrronmental Protection Agency 
Washington, D.C. 20460 
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FORANACOSTIA WATERSHED SOCIETY, 
KINGMAN PARK CIVIC ASSOCIATION, 
FRIENDS OF THE EARTH, SIERRA CLUB, 
AMERICAN CANOE ASSOCIATION, AND 
BONNIE STUART HICK-FERGUSON 

DAVIDS. BARON 
Earthjustice Legal Defense Fund 
1625 Massachusetts Avenue, NW 
Suite702 
Washington, DC 20036 
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Attachment 1 

Attachment 2 

Attachment 3 

Attachment 4 

Attachment 5 

Attachment 6 

Attachment 7 

LIST OF ATTACHMENTS 

CSS Dry Weather Overflow Management Program 

Protocols for Wet Weather Survey for Floatables 

Form of3 x 4 foot stgn for CSO Outfalls under Paragraph 16(a)(ii), 
(ni), and (tv) 

Descnptlon of Supplemental Environmental ProJect· Low Impact 
Development -Retrofit 

Descnptlon ofCttlzen Plamtlffs Commumty ProJect 

Letter From Thud-Party Orgamzatton 

Items to be Included m Reports 
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ATTACHMENT 4 

DESCRIPTION OF SUPPLEMENTAL ENVIRONMENTAL PROJECT 

W ASA Will Implement one or more Low Impact Development or LID Retrofit projects The 
goal of low Impact development (LID) is to mimic predevelopment site hydrology by using site 
design techniques that store, mfiltrate, evaporate and detam runoff. LID has the potential to 
reduce both the volume of storm water generated by a site and its peak overflow rate, thereby 
Improvmg the quality of the storm water Low Impact Development Retrofit (LID-R) refers to 
the modification of an eXIstmg Site to accomplish LID goals 

Common LID-R techniques are descnbed below. 

BioretentiOn (Ram Garden) - a planting bed or landscaped area used to hold runoff 
and to allow it to infiltrate 

Dty Wells - an excavated pit, backfilled with granular matenal to allow infiltration 

Filter Strips - a band of vegetation located between the runoff location and the 
receiVIng channel or water body. Overland flow over the filter stnp allows Infiltration and filtenng 
of storm water 

Vegetated Buffers - a stnp of vegetation around sensitive areas such as water bodies 
that provides Infiltration, slows and disperses storm water and allows some trappmg of sediment. 

Level Spreader- an aggregated filled trench designed to convert concentrated flow to 
sheet flow to promote mfiltration and reduce erosion. 

Grassed Swales - depressions designed to collect, treat, and retam runoff from a storm 
event Swales can be designed to be dry or wet {wtth standmg water) between ram events Wet 
swales typically contain water tolerant vegetation and use natural processes to remove pollutants. 

Rain Barrels - a barrel placed at the end of a roof downspout to capture and hold 
runoff from roofs The water m the barrel must be manually emptied onto the ground, or 1t can be 
put to beneficial use to water vegetation The barrel top typically has a protective screen to inhibit 
mosqwtoes 

Cisterns - ram water from roofs IS diverted mto underground tanks and stored for 
non-potable uses 

Infiltration Trenches - an excavated trench backfilled With stone to create a subsurface 
basm that proVIdes storage of water and allows Infiltration 
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Increased Tree Cover - planting trees m the City to capture a portion of ramfall 

Permeable Pavements - reduces runoff to the combmed sewer dramage system by 
allowmg precipitation to mfiltrate through the pavement and mto the earth. 

62 





('0' STREET) 

LIME STONE 
(LOAD-OUT FACILITY, MAIN) 

December 2003 




