
BEFORE THE DISTRICT OF COLUMBIA ZONING COMMISSION 
ZONING COMMISSION CASE NO. 03-116 

Testimony of Frederic W. Schwartz, Jr., Esq. 

My name is Frederic Schwartz, Jr., and I appear this evening as a proponent with 

resel"\·ations in the matter before you. By way of background, I was from 1972-1973 Special 

Assistant to the Assistant Secretary of Transportation for Environment and Urban Systems and 

later the Staff Assistant to the Secretary of Transportation, United States Department of 

Transportation. Thus. I have some planning background. Since 1981, I have been in the private 

practice of !av .. · specializing. in part. in appellate \vork and administrative law. I last appeared 

bdore the Commission in 1989 with essentially the same concerns, and if this trend continues I 

expect to spend my 751
h birthday in your company. 

I have held a held a proprietary lease for Apartment 111 in Watergate West, located 

immediately adjacent to the property which is the subject of this hearing, for more than 25 years. 

While I have represented Watergate West before the Commission, I should point out that I do not 

represent Watergate West this evening-indeed I take a different view from that corporation-but I 

believe that my views will be of assistance to the Commission. 

ReleYant History of the Watergate PUD 

Th-: Office of Planning has provided to the Commission in tahular form a listing of 

Zoning Commission and B.Z.A. action relating to the staging approvals and alterations to the 

Watergate Complex. I believe, however, that the tabulation misses the flavor of the original 

proposal and so I have attached to my testimony a copy of the transcript of the original Zoning 

Commission hearing which took place on Friday, April 13, 1962. I note for the record that '"[t]he 
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intent of the design of this project is to provide a well-planned development primarily residential, 

with related office and commercial facilities, which will offer a variety of building types in an 

attractive and efficient overall plan related to the general area:· Tr. 7 As a hotel was permitted 

under the then current zoning regulation. there was little mention of that facility in the hearing. 

See Tr. 10-1 l Of particular note in the original plan were 19 one-story patio type villas stepping 

towards the Potomac. an offer from the developer which was thankfully abandoned. Tr. 9 The 

project. when completed. was to contain three high-rise apartment buildings with l ,400 dwelling 

units. a hotel with 350 suites. 202.240 square feet of office space. 95.000 square feet of 

commercial space, and 438.000 square feet of underground parking for approximately 1,250 cars. 

Tr. 9, 17 

Through the years, there have been a number of modifications to the Watergate Complex. 

Most significantly, the number of dwelling units actually constructed decreased by 756 units, 

more than 50%, to 644 units. Thus, the hotel conversion will help to restore this primary purpose 

of the PUD. The number of parking spaces decreased from 1,250 to what was supposed to be 

1240, but as \Ve ~ill see later the number is considerably less. The commercial uses have been 

shifting as well with men's wear, haute couture, five star dining and a carry-out managed by RA 

among those entities disappearing from the scene. Similarly, a health club which was not 

originally envisioned has been added. 
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The Zoning Commission's Jurisdiction 

As the Commission knows, its charge in considering a proposed PUD and a new use or 

structure in an approved PUD is to determine whether the impact on the surrounding area and 

upon the operation of city services and facilities \viii be favorable or acceptable given the quality 

of public benefits in the project. 11 DCivtR 2-W3.3, 11 DCMR 2409.9 In this regard, the project 

or its amendment must be consistent with the Comprehensive Plan and other public policies. 11 

DCMR 2403.4 To this end. the Commission should consider the specific public benefits and 

project amenities of the proposed development. 11 DCMR 2403.5 A public amenity is one type 

of public benefit that adds to the attractiveness. convenience, or comfort of the project for 

occupants and immediate neighbors and which would not be available as a matter of right. 11 

DCMR 2403.6, 2403.7 

Thus, the Commission is to evaluate the new residential structure to ensure it is consistent 

with the initial intent of the PUD and the overall zoning scheme. The authority of the 

Commission to regulate the discontinuance of a previous use, such as the hotel use, is 

problematic. It is within the authority of the Commission to insist that those concessions made 

by a developer in exchange for altering zoning requirements and closing streets, such as a theater 

or art gallery. be continued. Similarly. assurances made by a developer in relations to matters 

regulated by the zoning ordinance. such as parking, can be enforced through covenants or 

otherwise. In my view, however. the Commission lacks the authority to require the continuation 

of a use which was a matter of right such as the hotel. For this reason, the current owner of the 

hotel would not need the authorization of the Commission to discontinue its use as a hotel, to 

transfer the hotel's management to a more pedestrian chain, to close the Jean Louis restaurant, a 
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sad day in my life, or to shut do\vn the hotel"s health club which would likely lead to my divorce. 

Rather, the Commission's responsibility--as we see this evening-is to ensure that the new use is 

consistent \vith the goals and objectives of the Pl.JD and the District of Columbia. I raise this 

point because those \vho object to the proposed residential project focus most of their attention 

on the loss of the hotel. This. in my view, is not a matter before the Commission. \v'hile the 

McNeil-Greene report submitted to the Commission by opponents is generally consistent with an 

enlightened view of the importance of a liveable city, it mischaracterize a mere convenience as 

an "amenity.'' As I have already discussed. the term amenity has a specific meaning in the 

zoning regulations. Having a hotel next door is a convenience to Watergate residents, but it is 

not an amenity within the meaning of the zoning regulations. There are within half a mile of 

Watergate West, if Expedia.com is to be believed, seventeen hotels including two Ritz 

Carletons, a Four Seasons, a Westin Grand, a Park Hyatt, and a Fairmont. (Indeed, the 

prevalence of premium properties in the neighborhood explains the Watergate Hotel's perilous 

position.) A block or so from Watergate West are two boutique hotels, the River Inn and the 

George Washington University Inn, as well as a Doubletree Guest Suites. Thus, it is clearly a 

convenience for some residents to have a hotel for their out-of-to\\,n visitors next door, but not a 

legal amenity whose continuance can be enforced by the Commission 
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The Bona Fides of the Proposed Use 

A. Form versus Function 

The opponents of the project have properly pointed out that the Watergate is of 

architectural merit. a fact which cannot be denied. Indeed. the curvilinear form of the Watergate 

Complex was new to Washington \.Vhen it was proposed. At the first Watergate hearing. Mrs. 

Harold Hinton. President of what was then called the Progressive Citizens Association of 

Georgetown, suggested that the proposed structure .. does not look like \Vashington. It looks 

something like a very attractive world's fair ... Tr. P. 35. 

Nonetheless. \Vatergate's merit lies in its form, not its function. The replacement of hotel 

functions with residential functions will have a negligible effect on the meritorious architectural 

form for which Watergate is justly renmm. 

B. Cooperative versus Condominium 

Early objections to the proposal related to the fact that the project would utilize a 

condominium regime rather than a cooperative structure. This should not be a matter of concern 

to the Commission. It was not a matter of concern to your predecessors, and the method of 

O\.\nership is not impacted by the zoning regulations. If Watergate West, for example, decided 

to adopt a condominium regime. it need not seek the approval of the Commission. More 

important, there are a number of disadvantages associated with the cooperative structure which 

lowers the value of cooperative units. For this reason, there is a 30% reduction in the District of 

Columbia real property taxes assessed against cooperatives in acknowledgment of this reduced 

value. The Commission has no authority that I can find to require that a developer reduce the 

value of its project by adopting the cooperative structure. Equally important, the arguments 
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supporting a cooperative structure are specious. Section 45-1848, D.C. Code, specifically 

establishes the right of the unit o,\ner" s association to contract on behalf of the condominium 

o-wners. Thus the specter of 150 new and unruly member of the Watergate Council is unrealistic. 

It is my undastanding that in an effort to obtain the support of the Watergate 

cooperatives the developer of the new project has no\v agreed to adopt a cooperative structure. I 

urge the Commission to address this issue in its Findings of Fact and Conclusions of Law, 

however, should the parties to the agreement determine that a cooperative structure is no longer 

appropriate. 

C. Loss of Conveniences 

As I have discussed, most of the complaints against the new use concern the loss of 

current conveniences. While these losses are clearly genuine--and genuinely felt--the 

Commission under its grant of authority cannot offer a remedy. Of particular concern is the 

health club and the restaurant. While there is another restaurant in the Watergate Complex and 

the Kennedv Center across the street contains two additional restaurants, I understand that the 

developer of the new residential structure have agreed in writing to include a restaurant in the 

structure. The second prominent concern-at least in my house-is the continuation of the 

exercise facility. Again. I understand that the developers have agreed to include in the design an 

exercise facility open to the Watergate community. Neither of these agreements guarantees the 

continuation of such a facility after transfer to the condominium association, but the Commission 

can no more require that these two conveniences be continued than it could bar their closure 

under hotel management. The findings of fact and conclusions of law should incorporate the 

essence of these two agreements, however, to broaden the remedy in case of breach. 
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D. Parking 

Finally, and most important, we come to the matter of parking. As I discussed earlier, the 

provision of parking is required by the zoning regulations. While the most recent Zoning 

Commission Order. 89-6M/62- l 9, pro\ides that there shall be "no less than 1,2-W parking spaces 

located in a three (3) level common garage that serves the entire complex," this requirement has 

never been met. Litigation in Lund. et al. v. Watergate /m·estors. et al.. CA95-4353, has 

demonstrated by general agreement of the parties that there are at least 30 less parking spaces 

than required, the actual number depending on how one treats the unapproved surface parking 

spaces that the hotel has included in its total. Watergate West and a number of individual 

parking space renters brought this deficit to the attention of the Zoning Administrator a number 

of years ago, but he declined to act. Consequently Watergate West and these individual renters 

brought an action against the successors in interest to the original developers to enforce parking 

rights and restrictions contained in the zoning regulations. The Court of Appeals in Lund, et al. 

v. Watergate Investors, et al .. 728 A. 2d 77 (D.C. 1999) validated the right to bring such an 

action, and the matter is now at the proposed findings of fact and conclusions of law stage. 

This litigation is addressed this evening because the proposed redevelopment of the hotel 

\\/ill include the addition of 61 new parking spaces. The new parking spaces apparently v.ill 

eliminate the current deficit, one of the major issues in the suit. This conversion of hotel space to 

parking spaces can take place whether that space, \vhich is O\rned by \Vatergate East, is sold to 

the developers or leased for the remaining 62 years of the lease. Both scenarios can be justified 

legally. The imperative is that the developer's agreement to provide the new parking spaces be 

included in the requirements imposed by the Commission in its Order. 



In this regard, the OP was concerned that the parking spaces to be provided by the 

devdoper v,:ould be purchased, thus depleting the number of public spaces available for the 

restaurant. This should not be a concern. There is a commercial underground parking lot 

adjacent to the hotel with approximately 135 public spaces serving the commercial mall. There 

would likely be sufficient spaces in this parking lot to service the restaurant as well. 

Conclusion 

This Commission is faced with a task which it has faced many times. It must exercise its 

authority to the extent permitted by statute and regulation, but no more. The Watergate residents 

who oppose the conversion genuinely and accurately believe themselves aggrieved because the 

hotel and its services are a useful and convenient adjunct to their residence at the Watergate 

cooperatives. They ask the Commission to maintain the status quo, but the Commission is 

limited in the remedy it can provide these residents. I have outlines those steps the Commission 

can and should take within its authority to ameliorate the loss these Watergate residents-and I 

include myself and my wife among their number-will experience by changing the use of the 

Watergate structure currently occupied by a hotel. In this way, the Commission can act within its 

authority and provide half a loaf where a full loaf is not legally permissible. 
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