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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Zoning Commission 

* * * 

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
ZONING COMMISSION ORDER NO. 02-38C 

Z.C. CASE NO. 02-38C 
Waterfront Associates LLC and the District of Columbia 

(Time Extension for First-Stage PUD for West M Street Offic,e Building and Northeast 
Building @ Square 542, Record Lot 89) 

November 14, 2012 

Pursuant tQ notrce, a public meetmg of the Zonmg Commrssron for the Distnct of Columbia (the 
"Commrssron") was held on November 14, 2012 At the meeting, the Commrssion approved 
requests from Waterfront 425 M Street, LLC ("Waterfront") and the Drstnct of Columbra 
("Distnct") (collectively, the "Apphcants") for a t1me extension for an approved first-stage 
planned unit development ("PUD") for property cons1stmg of Record Lot 891 m Square 542 (the 
"Property"), pursuant to Chapters 24 of the D1stnct of Columbia Zoning RegulatiOns, Title 11 of 
the D1stnct :>f Col umbra Mumc1pal Regulations ("DCMR") 

FINDINGS OF FACT 

By Z C Order No 02-38A, the Commrssron approved a modification to a first-stage 
PUID ("First-Stage PUD"), a second-stage PUD ("Second-Stage PUD") and a zonmg map 
amendment for the Property. The First-Stage PUD provides for the development of erght 
buddmgs mcludmg residential, office, and ground-floor retaJl uses and mcludes 
significant open spaces as well as the re-openmg of the 4th Street right-of-way. The 
Second-Stage PUD includes the four buildings through the center of the Property and 
their adJacent open spaces These four buildmgs mclude the East and West 4th Street 
Office Buildmgs with ground-floor retarl space mcludmg a Safeway grocery store 
flankmg the east and west srde of 4th Street and the East and West Resrdential Towers 
whrch have a contmuous open space connectmg them to 4th Street Z C Order No 02-
38A became effective upon its publicatiOn m the D C Reg1ster on January 25, 2008. 

2 CondttJon No 28 of Z C. Order No. 02-38A approved the Second-Stage PUD for a 
pem>d of two years from the effective date of the order, wh1ch was January 25, 2008 
W1thm such t1me, the Apphcant was required to file for a bUJldmg perm1t as specified m 

1 Record Lot 89 tn Square 542 has been d1v1ded mto Lots 822 through Lot 834 for assessment and taxat1on purposes 
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11 DCMR § 2409.1. Construction must begm withm three years of the effecttve date of 
the Order 

Condttton No 29 of Z C Order No 02-38A provtdes that the approval for the First-Stage 
PUD ts vahd for a penod of five years from the effective date of the order (1 e , January 
25, 2008) Accordingly, by January 25, 2013, the second-stage PUD apphcat10n(s) for 
the Northwest But1ding, the Northeast Buildmg, and the West M Street BUilding must be 
filed These second-stage apphcattons could be submitted indivtdual1y, at the same ttme, 
or m any combination thereof The timeframe for filing the second-stage PUD 
applicatton for the East M Street Butldmg is separate and ts based upon the date that 
Safeway vacated the premtses. whtch was Apnl 15, 2010 Accordmgly, the second-stage 
PUD applicatiOn for the East M Street Office Butldmg must be filed by Apnl 15, 2015 

th • 
BUildmg permtts for the East and West 4 Street Office BUildmgs were tssued on or 
around July 17, 2008 Construction commenced in September 2008 

By Z C. Order No 02-38B, the CommtssiOn approved a two-year extensiOn of the 
Second-Stage PUD with respect to the East and West Restdenttal Butldmgs That order 
requtred that the apphcant file for a butldmg permtt no later than January 25, 2012, and 
commence constructiOn by January 25, 2013 The developer of those buildings filed 
buildmg permtts for both the East and West Residential BUildmgs m advance of January 
25, 2012 ConstructiOn has commenced on both the East and West Restdenttal Buildings 

Through a letter dated and recetved on June 21, 20 12, the Commtsston recetved two 
documents· (1) Request for ExtensiOn of Ttme for First-Stage PUD Approval of West M 
Street Office Butldmg submttted by Waterfront 425 M Street, LLC, and (2) Request for 
Extension of Ttme for Ftrst-Stage PUD Approval of Northeast Bmldmg submitted by the 
Dtstnct of Columbia. Each request sought to extend the vahdity of the Ftrst-Stage PUD 
approval for a period of approximately two years and three months to comcide with the 
timeframe for the East M Street Office Buildmg. The requests, If approved, would 
require that a second-stage PUD application for the West M Street Office Building and 
the Northeast Bu1ldmg must be filed no later than April 15, 2015 In the event that a 
second-stage applicatiOn 1s filed for only one of the buildmgs by Apnl 15, 2015, the first­
stage approval would only expire as to the building for which no second-stage apphcation 
was made 

Waterfront submitted evidence that It has faced great dtfficulty secunng mitial financing 
for the development of the West M Street Office Buildmg This difficulty IS due to the 
very limited market for imtial financmg of office buildings and reqUirements for 
substantial preleasmg to obtam financing. wh1ch was supported by a letter from Steven 
Kurland, Senior VIce President of Forest City Fmancial Corporation Waterfront also 
presented evidence of the numerous steps It has taken to actively market the West M 



Z.C. ORDE~ NO. 02-38C 
Z.C. CASE NO. 02-38C 
PAGE3 

Street Office Butldmg to potential tenants as well as evidence of high vacancy rates 
wht:ch further hmder Waterfront's ability to secure the required preleasmg 

8. The Distnct presented evidence as to the Issues assoctated with the delay for movmg 
forward With the second-stage PUD for the Northeast Butldmg Specifically, the Distnct 
experienced imtial delays m movmg forward With development of the Northeast Butldmg 
due to the dissolution of the RLA RevitalizatiOn Corporation and subsequent transfer of 
the proJect and related responsibilities to the District In addition, the sigmficant changes 
to the economic and financial markets resulted in further delay, especially with the 
proposed levels of affordability for the proJect and the shrmkmg budgets m the Distnct. 

9 The Applicants served a copy of the request on all parties (mcluding Advisory 
Neighborhood Commission (''ANC .. ) 60, Tiber Island Cooperative Homes, Inc, and 
Carrollsburg Square Condomimum Association) on June 21,2012 

10 Through letters dated July 12, 2012, Waterfront and the District separately requested a 
postponement of the CommiSSion's consideration of their requests m order to provide 
additiOnal time to work with and present to ANC 6D 

11 On September 14, 2012, the Office of Planning ("'OP'') submitted a report supportmg the 
application (Exhibit [''Ex."] 9.) 

12. On >September 24, 2012, ANC 6D submitted a letter m opposition to the application, 
Ident1fymg. among other ttems, concerns with the ext sting conditions of the Property and the 
current leasmg and marketmg efforts for the development (Ex 1 0 ) Waterfront filed a letter 
in response to th1s letter (Ex 11 ) 

13 At tts pubhc meeting on September 24, 2012, the Commission considered the requests. The 
Commission requested that the Applicants contmue to work wtth ANC 6D to address 1ts 
concerns and to address questiOns ra1sed by the CommiSSIOn, mcludmg the expected 
timeframe for the Dtstnct movmg forward With the Northeast Butldmg. 

14 On October 12, 2012, the Dtstnct submitted a letter to the Commtsston respondmg to the 
requested clarifications ANC 6D filed a resolution dated October 15, 2012, removmg tts 
oppositiOn and supportmg the requested extension. (Ex 13.) Waterfront submitted a letter 
summanzing Its work with ANC 6D and reiteratmg how the apphcation meets the burden of 
proo,f (Ex 14 ) 

15. The Comm1sston finds that the Applicants cannot move forward at this time with a second­
stage PUD application for e1ther the West M Street Office Butldmg or the Northeast 
Buildmg, despite the Applicants' dtligent, good faith efforts, because of changes m the 
economic and market conditions beyond the Applicants' control 
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CONCLUSIONS OF LAW 

Subsection 2407 I 0 of the Zonmg Regulations authonzes the Commission to extend the 
time penod of a first-stage PUD, but does not descnbed the process or standard the 
CommissiOn IS to follow when dec1dmg whether to do so However, the Commission in 
the past has applied the process and standard stated m the Regulations for extendmg a 
second-stage or consolidated PUD order ("'Fmal PUD Order'"). (See Z C Order No. 05-
28H, Lano Parcel 12 LLC, Parks1de Res1denllal LLC, Parks1de Homes LLC and Parkszde 
Semor Housmg LLC (20 I I), Z C Order No 02-5 I B, Center for Strategrc and 
InternatlOnal Stud1es, Inc (2009) ) 

2 Those provisiOns authonze the Commission to extend the vahdity of a Fmal PUD Order 
for good cause shown upon a request made before the expiratiOn~ of the approval, 
provided (a) the request IS served on all parties to the application by the applicant, and 
all parties are allowed 30- days to respond, (b) there is no substantial change m any 
matenal fact upon wh1ch the Commission based 1ts ongmal approval of the PUD that 
would undermme the CommissiOn's JUStificatiOn for approving the ongmal PUD, and (c) 
the apphcant demonstrates wnh substantial evidence that there IS good cause for such 
extension as provided m § 2408 I I (I I DCMR § 2408 I 0 ) Subsection 2408 I I 
provides the followmg criteria for good cause shown (a) ap mab11Ity to obtain sufficient 
proJect financmg for the PUD, following an applicant's diligent good faith efforts to 
obtain such financmg, because of changes m economic and market conditiOns beyond the 
applicant's reasonable control, (b) an mabihty to secure all required governmental agency 
approvals for a PUD by the expiration date of the PUD order because of delays m the 
governmental agency approval process that are beyond the applicant's reasonable control; 
or (c) the existence of pendmg htJgatJOn or such other cond1t10n or factor beyond the 
applicant's reasonable control which renders the applicant unable to comply w1th the t1me 
limits of the PUD order 

3 The Commission concludes that the Applicants comphed w1th the notice reqmrements of 
II DCMR § 2408 I O(a) by servmg all parties with a copy of the requests and allowing 
them 30 days to respond 

4 The Commission concludes there has been no substantial change m any material fact that 
would undermme the Commission's JUStification for approvmg the ongmal PUD 

5 The Commission finds that the Applicants presented substantial evidence of good cause 
for the extension based on the cnter1a established by I I DMCR § 2408.1 I (a). 
Specifically, Waterfront has been unable to obtam sufficient project financmg or required 
pre-leasmg for the West M Street Office Bul1dmg, followmg Waterfront's dihgent good 
faith efforts. because of changes in economic and market conditiOns beyond Waterfront's 
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reasonable control Furthennore, the Dtstnct has been unable to fund the 1mt1al 
development of the Northeast Bu1lding, followmg the D1stnct's d1hgent good fatth 
efferts, because of changes m econom1c and market cond1t1ons beyond the D1strtct's 
reasonable controL 

6 SubsectiOn 2408.12 ofthe Zonmg RegulatiOns prov1des that the Comm1ss1on must hold a 
pubhc hearmg on a, request for an extension of the vahdtty of a PUD only if, m the 
detennmatton of the Commission, there is a material factual conflict that has been 
generated by the parties to the PUD concerning any of the cntena set forth in § 2408. I I. 

7 The Commission concludes a hearmg IS not necessary for this request since there are not 
any matenal factual confltcts generated by the parties concemmg any of the cntena set 
forth m § 2408.11 of the Zonmg Regulattons. 

8 The Commtssion concludes that Its dectsJOn ts m the best mterest of the D1stnct of 
Columbia and IS consistent wtth the mtent and purpose of the Zonmg RegulatiOns 

9 The Commission IS reqmred under§ 13(d) of the Advisory Neighborhood CommissiOns 
Act of 1975, effecttve March 26. 1976 (D C Law 1-21, D C Official Code § 1-
309 1 O(d)) to give great weight to 1ssues and concerns ratsed m the affected ANC's 
written recommendation The CommiSSIOn carefully considered the Issues and concerns 
in the ANC's letter dated September 24, 2012, requested that the Applicants contmue to 
work wtth the ANC to address them, and deferred action to a11ow this process to occur 
The ANC subsequently filed a letter statmg that It supported the requested extensiOn 
The Commtsston considered thts support m 1ts deliberatiOns, and the CommiSSion has 
prov1ded the great wetght to wh1ch the ANC 1s entttled 

l 0 The CommiSSIOn 1s requtred under § 5 of the Office of Zonmg Independence Act of 1990, 
effective September 20, I 990 (D.C. Law 8-163, D C Official Code § 6-623 04) to give 
great wetght to OP recommendations OP submitted a report md1cating that the Apphcants 
met the reqmstte standards for a PUD extensiOn, and therefore recommended that the 
CommissiOn approve the requested extension The CommiSSion considered oP·s report, and 
has gtven OP's recommendation great weight m approving this requests 

DECISION 

In consideratiOn of the Fmdmgs of Fact and Conclusions of Law herem. the Zomng CommiSSIOn 
for the Dist.rict of Columbia hereby ORDERS APPROVAL of the requests for a two year and 
three month time extensiOn for the First-Stage PUD approval of the West M Street Office 
Building and the Northeast Building approved in Z C Case No 02-38A. The First-Stage PUD 
for these two buildmgs approved by the Commtssion shall be vahd until Apnl 15, 2015. withm 
which time second-stage PUD apphcat1ons shaH be filed These second-stage apphcations may 
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be submitted mdividually or at the same time. In the event that a second-stage applicatiOn is 
filed for only one of the buddmgs by Apnl 15, 2015, the first-stage approval shall only expire as 
to the buddmg for which no second-stage applicatiOn was made 

The Applicant IS reqmred to comply fully Wtth the provisions of the Human Rights Act of 1977, 
D.C Law 2-38, as amended, and this order Is conditiOned upon full compliance with those 
provisions. In accordance With the DC Human Rights Act of 1977, as amended, DC Offictal 
Code § 2-1401 01 et seq , ("Act") the Dtstrict of Columbia does not discriminate on the basts of 
actual or percetved race, color, religion, national ongm, sex, age, marital status, personal 
appearance, sexual onentatton, gender tdent1fy or expresston, fam1hal status, family 
responstblhtles, matnculatJon, political affiliation, disabthty, source of income, genetic 
mformation, or place of residence or busmess Sexual harassment is a form of sex discrimmatiOn­
that 1s also prohibited by the Act In addttiOn, harassment based on any of the above protected 
categories JS also prohibited by the Act D1scrimmation m violation of the Act will not be 
tolerated Violators will be subject to disciplmary action. 

On November 14, 2012, upon the motiOn made by Chatrman Hood, as seconded by 
Commissioner Turnbull, the Zonmg Commission ADOPTED thts Order at tts public meetmg by 
a vote of 4-0-1 (Anthony J Hood, Marcte I Cohen, Peter G May, and Mtchael G Turnbull to 
adopt, Robert E Miller, not present, not votmg) 

In accordance w1th the provisions of 11 DCMR §3028 8, this Order shall become final and 
effective upon publicatiOn m the DC Regzster, that IS, on March 8, 2013 

1/i/&L -
CHAIRMAN 
ZONING COMMISSION OFFICE OF ZONING 


