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Zonmg Commission 
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 
ZONING COMMISSION ORDER NO. 02-38C 

Z.C. CASE NO. 02-38C 
Waterfront Associates LLC and the District of Columbia 

(T1me Extension for Ftrst-Stage PUD for West M Street Office Building and Northeast 
Building@ Square 542, Record Lot 89) 

November 14,2012 

Pursuant to notice. a publtc meeting of the Zonmg CommiSSIOn for the Distnct ofColumb1a (the 
"Comm1ssion") was held on November 14, 2012. At the meeting. the Comm1sston approved 
requests from Waterfront 425 M Street. LLC ("Waterfront") and the Dtstnct of Columbm 
("District"), (collecttvely, the "Applicants") for a time extensiOn for an approved first-stage 
planned unit development ("PUD") for property cons1stmg of Record Lot 891 m Square 542 (the 
"Property"). pursuant to Chapters 24 of the Distnct of Columbia Zonmg Regulations, Tttle 11 of 
the Dtstnct of Columbia Mumctpal RegulatiOns ("DCMR") 

FINDINGS OF FACT 

By Z C. Order No 02-38A. the Comm1ss1on approved a modification to a first-stage 
PUD ("First-Stage PUD"), a second-stage PUD ("Second-Stage PUD") and a zoning map 
amendment for the Property The First-Stage PUD provides for the development of eight 
buildmgs mcluding residential, office, and ground-floor retail uses and mcludes 
sigmficant open spaces as well as the re-opening of the 4th Street nght-of-way The 
Second-Stage PUD mcludes the four buildmgs through the center of the Property and 
thetr adJacent open spaces These four buildings mclude the East and West 4th Street 
Office Buildmgs with ground-floor retail space mcludmg a Safeway grocery store 
flankmg the east and west stde of 4th Street and the East and West Residential Towers 
wh1ch have a continuous open space connecting them to 4th Street. Z.C Order No 02-
38A became effective upon Jts publicatiOn m the DC Regtster on January 25, 2008 

2 Con~ht10n No 28 of Z C Order No 02-38A approved the Second-Stage PUD for a 
per1od of two years from the effective date of the order, which was January 25, 2008 
Wtthm such time, the Apphcant was required to file for a building penmt as specified m 

1 Record Lot 89 m Square 542 has been dtvtded mto Lots 822 through Lot 834 for assessment and taxation purposes 
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11 DCMR § 2409.1 Construction must begm withm three years of the effective date of 
the Order 

3 Condition No 29 of Z C Order No 02-38A provides that the approval for the F1rst-Stage 
PUD is valid for a penod of five years from the effective date of the order (I e., January 
25. 2008) Accordmgly, by January 25. 2013. the second-stage PUD apphcatlon(s) for 
the Northwest Buiidmg, the Northeast Building, and the West M Street Butldmg must be 
filed These second-stage applications could be submitted md1V1dually. at the same ttme, 
or m any combinatiOn thereof The trmeframe for filing the second-stage PUD 
application for the East M Street Buiidmg 1s separate and 1s based upon the date that 
Safeway vacated the prem1ses, wh1ch was Apnl 15, 20 I 0 Accordmgly, the second-stage 
PUD application for the East M Street Office Butldmg must be filed by Apnl 15, 20 I 5 

4 Buiidmg permits for the East and West 4th Street Office Buildmgs were Issued on or 
around July 17, 2008 ConstructiOn commenced m September 2008 

5 By Z.C Order No 02-388, the Commission approved a two-year extensiOn of the 
Second-Stage PUD with respect to the East and West Residential BUildings That order 
reqUired that the applicant file for a bUJidmg permit no later than January 25, 2012, and 
commence constructiOn by January 25, 2013 The developer of those bulldmgs filed 
buiidmg permits for both the East and West Res1dent1al Bu1ldmgs m advance of January 
25, 2012 Construction has commenced on both the East and West Res1dent1al BUIIdmgs 

6 Through a letter dated and received on June 21, 20 12, the Commtss1on received two 
documents· (l) Request for ExtensiOn ofTtme for F1rst-Stage PUD Approval of West M 
Street Office BUIIdmg subm1tted by Waterfront 425 M Street, LLC; and (2) Request for 
Extens1on of T1me for First-Stage PUD Approval of Northeast Bu1ldmg submitted by the 
D1stnct of Columbta. Each request sought to extend the vahdity of the First-Stage PUD 
approval for a period of approximately two years and three months to comctde wtth the 
timeframe for the East M Street Office Buildmg The requests, 1f approved, would 
requtre that a second-stage PUD applicatiOn for the West M Street Office Butldmg and 
the Northeast BUJidmg must be filed no later than April 15, 2015 In the event that a 
second-stage applicatiOn IS filed for only one of the buildmgs by Apnl 15, 2015, the first­
stage approval would only exp1re as to the bu1Idmg for which no second-stage apphcat10n 
was made. 

7. Waterfront submitted evtdence that 1t has faced great difficulty securmg tnitial financmg 
for the development of the West M Street Office Building This d1fficulty IS due to the 
very limited market for imttal financmg of office bUIIdmgs and reqUirements for 
substantial preleasmg to obtain financmg. which was supported by a letter from Steven 
Kurland, Semor V1ce President of Forest City Fmanctal Corporation Waterfront also 
presented evidence of the numerous steps tt has taken to actively market the West M 
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Street Office Buildmg to potential tenants as well as evidence of high vacancy rates 
wh1ch further hmder Waterfront's abihty to secure the requ1red preleasmg 

8 The District presented evidence as to the issues associated with the delay for movmg 
forward With the second-stage PUD for the Northeast Building. Specifically, the Dtstnct 
expenenced JmtJal delays in movmg forward w1th development of the Northeast Bulldmg 
due1 to the dissolution of the RLA Revitalization Corporation and subsequent transfer of 
the proJect and related responsibilities to the Distnct In additiOn, the s1gmficant changes 
to the economic and financial markets resulted m further delay, especially With the 
proposed levels of affordability for the proJect and the shrmkmg budgets m the D1stnct 

9 The• Apphcants served a copy of the request on all parties (includmg Advisory 
Neighborhood Commission ("'ANC .. ) 6D, T1ber Island Cooperative Homes, Inc., and 
Carrollsburg Square Condommium Association) on June 21,2012 

10 Through letters dated July 12, 2012, Waterfront and the D1stnct separately requested a 
postponement of the CommissiOn's consideration of their requests m order to prov1de 
addttJOnal time to work w1th and present to ANC 6D 

I 

11 On September 14, 2012, the Office of Plannmg ("OP) submitted a report supportmg the 
apphcauon. (ExhtbJt [''Ex "] 9 ) 

12 On September 24, 2012, ANC 6D submitted a letter m opposition to the application, 
Jdent1fymg, among other Items, concerns w1th the ex1stmg conditions of the Property and the 
current leasmg and marketing efforts for the development (Ex. 1 0 ) Waterfront filed a letter 

I 
m response to th1s letter. (Ex 11 ) 

13 At 1ts pubhc meetmg on September 24, 2012, the Commission considered the requests The 
Con~rmssJOn requested that the Applicants continue to work w1th ANC 6D to address its 
concerns and to address quest1ons ra1sed by the CommiSSIOn, inc1udmg the expected 

I tJme,rrame for the D1stnct movmg forward w1th the Northeast BUJldmg 

14 On October 12, 2012, the D1str1ct submitted a letter to the CommiSSion respondmg to the 
requested clar1ficat10ns ANC 60 filed a resolution dated October 15, 2012, removing its 
oppos1t10n and supporting the requested extension (Ex 13) Waterfront submitted a letter 
summanzmg 1ts work with ANC 60 and retteratmg how the apphcat10n meets the burden of 
proof (Ex 14 ) 

15 The Commission finds that the Applicants cannot move forward at this time with a second­
stage PUD application for either the West M Street Office Bmldmg or the Northeast 
Butldmg, desp1te the Applicants' d1hgent, good fa1th efforts, because of changes m the 
econom1c and market cond1t1ons beyond the Applicants' control 
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CONCLUSIONS OF LAW 

Subsection 2407 10 of the Zonmg Regulations authorizes the Commission to extend the 
t1me per1od of a first-stage PUD, but does not descnbed the process or standard the 
Comm1ss1on IS to follow when dec1dmg whether to do so However. the Commission m 
the past has applied the process and standard stated in the RegulatiOns for extendmg a 
second-stage or consolidated PUD order ("Fmal PUD Order"). (See Z.C Order No 05-
28H, Lano Parcel 12 LLC. Parkszde Reszdentwl LLC, Parkszde Homes LLC and Parkszde 
Semor Housmg LLC (20 II), Z.C Order No 02-51 B, Center for Strategzc and 
Jnternatzonal Studze5, InC- (2009) ) 

2 Those proviSions authorize the Commission to extend the vahd1ty of a Fmal PUD Order 
for good cause shown upon a request made before the exp1rat1on of the approval, 
provided (a) the request ts served on all parties to the application by the applicant, and 
all parties are allowed 30 days to respond, (b) there IS no substantial change m any 
matenal fact upon wh1ch the CommissiOn based its ongmal approval of the PUD that 
would undermme the CommiSSion's JUStificatiOn for approvmg the anginal PUD, and (c) 
the applicant demonstrates wnh substantial evidence that there IS good cause for such 
extens1on as prov1ded m § 2408 II (II DCMR § 2408 I 0 ) Subsection 2408.11 
provides the followmg cntena for good cause shown. (a) an mab11Ity to obtam suffic1ent 
project financmg for the PUD, followmg an applicant's d1hgent good fanh efforts to 
obtain such financmg, because of changes m economic and market conditions beyond the 
applicant's reasonable control, (b) an mab1hty to secure all required governmental agency 
approvals for a PUD by the expiration date of the PUD order because of delays m the 
governmental agency approval process that are beyond the applicant's reasonable control, 
or (c) the existence of pendmg ht1gauon or such other condition or factor beyond the 
applicant's reasonable control which renders the applicant unable to comply w1th the time 
limits of the PUD order 

3 The CommiSSion concludes that the Apphcants complied With the notice requirements of 
11 DCMR § 2408 I O(a) by servmg all parties with a copy of the requests and allowmg 
them 30 days to respond. 

4 The CommiSSion concludes there has been no substantial change in any matenal fact that 
would undermme the CommissiOn's JUStification for approvmg the anginal PUD 

5 The CommiSSIOn finds that the Applicants presented substantial ev1dence of good cause 
for the extens1on based on the cntena established by II DMCR § 2408 II (a) 
Specifically, Waterfront has been unable to obtam sufficient proJect financmg or required 
pre-leasing for the West M Street Office Building. followmg Waterfront's diligent good 
faith efforts. because of changes in economic and market conditions beyond Waterfront's 
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rea~onable control Furthennore. the Otstrtct has been unable to fund the tmt1al 
development of the Northeast Buildmg, followmg the Otstnct's diligent good fatth 
efforts. because of changes in economtc and market condttJOns beyond the D1stnct's 
reasonable control 

6 Subsectton 2408 12 of the Zonmg Regulations prov1des that the CommiSSIOn must hold a 
pubhc hearmg on a request for an extenc;JOn of the validtty of a PUD only tf, m the 
detcrmmation of the CommtssJOn. there ts a matenal factual conflict that has been 
generated by the part1es to the PUD concernmg any of the cntena set forth in § 2408.11. 

7 1 he Comm1sston concludes a hearmg is not necessary for thts request since there are not 
any matenal factual conflicts generated by the parttes concernmg any of the cntena set 
forth m § 2408 11 of the Zonmg Regulations 

8. The Commtss1on concludes that tts dec1s1on IS m the best mterest of the Dtstnct of 
Columbta and 1s consistent wtth the mtent and purpose of the Zonmg Regulations 

9 Th~ CommiSSIOn IS required under § 13(d) of the Advtsory Neighborhood Comm1ssions 
Act· of 1975, effective March 26, 1976 (D C Law 1-21; D C. Official Code § 1-
309.1 O(d)) to gtve great weight to tssues and concerns ratsed m the affected ANC's 
wntten recommendatiOn. The Comm1ss1on carefully conc;1dered the 1ssues and concerns 
m the ANC's letter dated September 24, 2012, requested that the Applicants contmue to 
work With the ANC to address them, and deferred action to allow thiS process to occur. 
lhe ANC subsequently filed a letter statmg that it supported the requested extensiOn. 
The Comm1ss1on cons1dered th1s support m 1ts dehberat10ns, and the Commisston has 
prov1ded the great we1ght to whtch the ANC 1s ent1tled 

I 0 The Commtss1on ts requtred under § 5 of the Office of Zonmg Independence Act of I 990, 
effective September 20, I 990 (0 C Law 8-163, DC Offictal Code § 6-623 04) to gtve 
great wetght to OP recommendations OP submitted a report md1catmg that the Applicants 
met, the requts1te standards for a PUD extensiOn, and therefore recommended that the 
CommiSSIOn approve the requested extension The CommJsston considered OP's report, and 
has gtven OP's recommendation great weight m approvmg thts requests. 

DECISION 

In consideration of the Fmdmgs of Fact and Conclusions of Law herem, the Zomng Comm1sston 
for the Distnct of Columbta hereby ORDERS APPROVAL of the requests for a two year and 

I 

three month ttme extensiOn for the Ftrst-Stage PUD approval of the West M Street Office 
Butldmg and the Northeast Building approved m Z C Case No 02-38A The First-Stage PUD 
for these two buiidmgs approved by the Commtssion shall be vahd until April 15, 2015, w1thm 
wh1ch time second-stage PUD apphcat10ns shall be filed These second-stage applicatiOns may 
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be submttted mdtvtdually or at the same t1me In the event that a second-stage apphcat10n 1s 
filed for only one of the butldmgo; by Apnl 15, 2015. the first-stage approval shall only exp1re as 
to the butldmg for which no second-stage apphcatton was made 

The Applicant ts required to comply fully w1th the provisiOns of the Human Rtghts Act of 1977, 
D.C Law 2-38, as amended, and this order IS conditiOned upon full compltance w1th those 
provisiOns In accordance with the DC. Human Rights Act of 1977, as amended, DC Offictal 
Code§ 2-1401.01 et seq, ("Act") the Dtstrtct of Columbta does not dtscrimmate on the basts of 
actual or percetved race, color, rehg10n, nauonal ongin, sex, age, mar1tal status, personal 
appearance, sexual onentatJOn, gender 1dent1fy or expression, famtlial status, fam1ly 
responsib1ht1es, matrtculatton, pohttcal affihat10n, d1sabJitty, source of mcome, genet1c 
mfonnation, or place of residence or busmess Sexual harassment 1s a fonn of sex dtscrtmmatJOn 
that 1s also prohtbtted by the Act In addtttOn, harassment based on any of the above protected 
categortes ts also proh1b1ted by the Act Discrimmation in vtolation of the Act wtll not be 
tolerated Vtolators wtll be subject to disciplmary act10n 

On November 14, 2012, upon the mot10n made by Chainnan Hood, as seconded by 
Commtsstoner Turnbull, the Zoning Commisston ADOPTED thts Order at its pubhc meetmg by 
a vote of 4-0-1 (Anthony J. Hood, Marcie I Cohen, Peter G May, and Michael G Turnbull to 
adopt, Robert E Mtller, not present, not votmg) 

In accordance wtth the provisions of 11 DCMR §3028.8, thts Order shall become final and 
effect1ve upon pubhcat10n in the D C Regzster; that IS, on March 8, 2013. 

1/i/&L -
CHAIRMAN 
ZONING COMMISSION OFFICE OF ZONING 


