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Re: Request for Extension of Time for First-Stage PUD Approval of the East and 
West M Street Office Buildings, Zoning Commission Order No. 02-38A/02-38C 

Dear Members of the Zomng Commission 

On behalf of Waterfront 375 M Street, LLC and Waterfront 425 M Street, LLC1 

(collectively, the "Applicant") m the above-referenced planned urut development ("PUD"), this 
letter serves as a request for an extension of time of the first-stage PUD approval of the East and 
West M Street Office Buildings approved m Zomng Comnnss10n Order No 02-38A ("Order No. 
02-38A") Accordmg to Order No 02-38A, a second-stage PUD application for East M Street 
Office Bmldmg must be filed no later than April 15, 2015 Accordmg to Zomng Comnnssion 
Order No 02-38C ("Order No 02-38C"), which approved an extension of Order No 02-38A, a 
second-stage PUD application for West M Street Office Bmldmg must be filed no later than April 
15, 2015 As set forth herem, the Applicant requests an extensiOn of that ttmeframe for both 
buildmgs A copy of Order No. 02-38A IS attached as Exhtbtt B, and a copy of Order No 02-38C 
is attached as Exhtbtt D 

Thts request ts filed pursuant to Sections 2407 11 and 2408 10 of the Zoning Regulations 
for good cause shown herem A completed application for the extension ts attached as Exhtbtt A 
The Applicant respectfully requests that the Zonmg Comnnss10n consider this request at Its 
February 9, 2015, public meetmg 
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1 The ongmal applicants m th1s case were Waterfront Associates LLC and the D1stnct ofColumb1a The subject 
properties for wh1ch the extensiOns are requested are now owned by Waterfront 375M Street, LLC and Waterfront 
425 M Street, LLC 
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I. INTRODUCTION 

A. Factual Background 

By Order No 02-38A, the Zorung Commission approved a modificatiOn to a first-stage 
PUD ("Frrst-Stage PUD"), a second-stage PUD ("Second-Stage PUD") and a zorung map 
amendment for the property located at 401 M Street, S.W, known as Record Lot 892 m Square 542 
("the Property") The Property consists of approximately 584,655 square feet of land in the 
"superblock" generally bounded by M, I, 3rd and 6th Streets, S W The Property is zoned C-3-C 
by virtue of the zorung map amendment related to the PUD 

The First-Stage PUD provides for the development of eight bwldmgs mcludmg residential, 
office and ground floor retail uses and mcludes sigruficant open spaces as well as the re-operung of 
the 4th Street nght-of-way The Second-Stage PUD mcluded the four bwldmEs through the center 
of the Property and therr adjacent open spaces, mcludmg the re-operung of 4 Street These four 
bwldmgs mclude the East and West 4th Street Office Buildmgs, with ground floor retail space and a 
Safeway grocery store, which flank the east and west sides of 4th Street, and the East and West 
Residential Buildmgs, which have a continuous open space connecting them to 4th Street. 

Condition No 28 of Order No 02-38A approved the Second-Stage PUD for a period two 
years from the effective date of the order, which was January 25, 2008 Within such time, the 
applicant was reqwred to file for a budding permtt as specified in 11 DCMR § 2409.1. 
Construction was reqwred to begm wtthm three years of the effective date of Order No 02-38A. 
The applicant apphed for bwldmg permtts for the East and West 4th Street Office Buildings, which 
were both Issued on July 17, 2008, and the applicant commenced construction m September, 2008 
Construction of these two office buildmgs were completed m March, 2010 

By Zorung Commission Order No 02-38B, a copy of which IS attached as Exhibit C, the 
Zorung Commission approved a two-year extension of the Second-Stage PUD wtth respect to the 
East and West Residential Buddmgs That order requrred that the applicant file for a bwldmg 
permtt no later than January 25, 2012, and commence construction by January 25, 2013 The 
developer of those bwldings filed building permits for both the East and West Residential Buildings 
m advance of January 25, 2012 Construction commenced on the East and West Residential 
Bwldmgs m early 2012 The East Residential Buddmg IS fully constructed and 95% occupied. The 
West Residential Bulldmg is fully constructed, and leasmg IS expected to commence m early 2015 

Condition No 29 of Order No 02-38A provided that the approval for the Ftrst-Stage 
PUD was valid for a penod of five years from the effective date of the order (I e , January 25, 
2008) Accordmgly, the second-stage PUD apphcation(s) for the Northwest Bulldmg, the 
Northeast Bwldmg, and the West M Street Office Bulldmg were required to be filed by January 

2 Record Lot 89 m Square 542 has been divided mto Lots 822, 825 through 834, and 872 for assessment and 
taxation purposes The West M Street Office Butldmg Will be developed on Lot 826 m Square 542, and the East M 
Street Office Bmldmg will be developed on Lot 825 m Square 542 
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25, 2013 These second-stage apphcat10ns were permitted to be subm1tted mdlvidually, at the 
same time, or m any combmation thereof The timeframe for filing the second-stage PUD 
application for the East M Street Office Bmldmg was separate and was based upon the date that 
Safeway vacated the premises, which was April 15, 2010 Accordmgly, the Second-Stage PUD 
application for the East M Street Office Building must be filed Within five years of that date (i e , 
April15, 2015). 

A second-stage PUD apphcation for the Northwest Buildmg was submitted in December, 
2012, and approved by Zoning Commission Order No 02-38D ("Order No 02-38D") 
Condition No 18 of Order No 02-38D states that an application for a buildmg permit must be 
filed for the Northwest Buildmg no later than December 6, 2015, and construction must start by 
December 6, 2016 The full buildmg perm1t application for the Northwest Buildmg was filed m 
August, 2014 Construction IS scheduled to commence in January, 2015 

The Applicant requests that the Commission consider an extension of the timeframe by 
which It must file second-stage PUD applications for the East and West M Street Office Buildings 
for a penod of two years The D1stnct of Columbia is the owner of Lot 822 m Square 549 on which 
the Northeast Bmldmg wdl be bmlt This application does not mclude a request for extension of the 
Frrst-Stage PUD for that parcel 

B. Jurisdiction of the Zoning Commission 

Section 2407.10 of the Zorung Regulations states that a first-stage PUD approval shall be 
valid for a penod of one year, unless a longer penod of time IS specified by the Commission, as 
was done m this case Section 2407 11 states that nghts granted by a first-stage PUD may be 
extended by the CommiSSion m accordance With the standards and process for second-stage PUD 
extensions set forth m Sections 2408 10 through 2408.12. Specifically, Section 2408 10 of the 
Zorung Regulations authorizes the Zorung Commission to extend the time penods set forth in 
Section 2408 8 (two year reqmrement to file for a building permit) and Section 2408.9 (three 
year reqmrement to begm construction), provided the following conditions are met: 

(a) The extension request 1s served on all part1es to the application by the 
applicant, and all part1es are allowed th1rty (30) days to respond, 

(b) There 1s no substantial change m any of the matenal facts upon wh1ch the 
Zorung Commission based 1ts ongmal approval of the planned unit 
development that would undermme the Comm1ss10n's justification for 
approvmg the ongmal PUD, and 

(c) The applicant demonstrates With substantial evidence that there IS good cause 
for such extension, as provided m §2408 11 
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The sole substantive cnterion for determtrung whether a PUD should be extended is 
whether there exists "good cause shown" The Zorung Regulations define "good cause shown" m 
§2408 11, as evidence of one or more of the followmg 

(a) An mability to obtain sufficient proJect financing for the planned umt 
development, followmg an applicant's dthgent good faith efforts to obtain such 
financing, because of changes in economic and market conditions beyond the 
applicant's reasonable control, 

(b) An mabihty to secure all reqmred governmental agency approvals for a 
planned urut development by the expiration date of the planned urut 
development order because of delays m the governmental agency approval 
process that are beyond the applicant's reasonable control; or 

(c) The existence of pendmg litigatiOn or such other condition or factor 
beyond the applicant's reasonable control which renders the applicant unable 
to comply wtth the time limits of the planned unit development order. 

II. THE EXTENSION REQUEST WAS SERVED ON ALL PARTIES 

The parties to this case mcluded Advisory Neighborhood CommiSSion 6D ("ANC 6D"), 
Ttber Island Cooperative Homes, Inc , and Carrollsburg Square Condommium Association. As 
indicated on the Proof of Service mcluded wtth this fihng, the Applicant has served this request for 
extension of time on all parties to the mitral PUD application, allowmg them the requrred time 
penod to respond 

III. THE APPLICANT DEMONSTRATES GOOD CAUSE FOR 
EXTENSION OF THE PUD VALIDITY 

A. The Project Has Experienced Delay Beyond Applicant's Control 

Section 2408 ll(a) allows the Zonmg Commtss1on to grant an extensiOn ofPUD val1dtty for 
proJects confronting difficulties wtth financing based upon changes in economic and market 
conditiOns beyond an applicant's control While the real estate market has seen some Improvement 
in recent years, especially for the development of residential use, there IS a confluence of issues that 
contmues to limit financing and leasmg opportunities for commercial office proJects in the 
Washington, DC reg1on, which are discussed further below. 

The Applicant has made sigmficant progress on the overall development of the Waterfront 
Statton project, mcluding the folloWing 

• Recordation of a PUD Covenant, dated as of January 25, 2008, and recorded on 
March 3, 2008, among the Land Records of the D1stnct of Columbia ("Land 
Records") as Instrument No 2008023182, recordation of an Amended and Restated 
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PUD Covenant on August 21, 2008, among the Land Records as Instrument No. 
2008089839, and recordation of a PUD Covenant for the Northwest Buddmg, dated 
as of March 26, 2014, and recorded on May 21, 2014, among the Land Records as 
Instrument No 2014045076 

• Construction and occupancy of the East and West 4th Street Office Buddings in 
March, 2010 Both of these buddmgs achteved Gold LEED Certification 

• Re-operung of 4th Street, S W through the Property and dedication of the pubhc 
nght-of-way easement m early 20 I 0 

• Construction of more than 50,000 square feet of pubhc open spaces m accordance 
with Condttlon No 11 of Order No 02-38A 

• Improvements to and mamtenance of the Dtstnct-owned park land to the north of the 
Property and adJacent to the churches fronting I Street, S. W. 

• Operung of the Safeway Grocery Store on Apnl16, 2010. 

• Leasmg of over 94% of the avrulable retrul space m the East and West 4th Street 
Office Bmldmgs, whtch mcludes 86,251 square feet of netghborhood-servmg retrul 
and service space The retrul space mcludes a grocery store, drug store, fast-casual 
and s1t down restaurants, and a dry cleaner The retrul space also incorporates 
12,632 square feet devoted to local and small busmesses, whtch exceeds the 
requtrement of 12,500 square feet set forth m Condttion No 14 of Order No 02-
38A 

• ProVtdmg approxmately 1,000 square feet of office and meeting space for 
community groups m the West 4th Street Office Bmldmg 

• Comp1etmg construction of the East and West Residential Bm1dmgs The East 
Restdentlal Buddmg ts currently 95% occupted Leasmg of the West Residential 
Bmldmg 1s expected to begm m early 2015 In accordance wtth the commitments set 
forth in Condition No 18 of Order No 02-38A, at least 80,000 square feet of gross 
floor area ts devoted to affordable housmg m the East and West Restdentlal 
Bmldings, whtch equals 106 units 

• Construction of the East and West 4th Street Office Bmldmgs and the East and West 
Residential Bmldmgs exceeded the proffered 35% Certified Busmess Enterpnse 
requirement and satisfied all requirements of the First Source Employment Program, 
both as provided form Condition No 24 of Order No. 02-38A. 

• Approval of a second-stage PUD for the Northwest Building, mcluding 
approximately 365 residential umts and a rmnimum of 5,304 square feet devoted to 
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retail use that can be divided up mto four different retail spaces With thls addlnonal 
retail space, the project proVIdes 91,555 square feet of Its minimum requrrement of 
110,000 square feet of retail use Constructlon of the Northwest Buildmg is 
scheduled to commence m January, 2015, wtth dehvery in or around October, 2016 
The Northwest Bwldmg IS seekmg Silver LEED Certification 

The result of these many steps is a rmxed-use neighborhood town center that was envisioned at the 
nme the overall PUD was approved 

Wlule the Apphcant wants to move forward wtth second-stage PUD apphcatlons for the 
East and West M Street Office Bwldlngs at thls nme, the Apphcant has faced great difficulty 
securmg lnltial fmancmg for the East and West M Street Office Bwldmgs. This dlffi.culty IS due to 
the very hmtted market for 1n1tial fmancmg of office bwldmgs As set forth m the letter from 
Steven Kurland, Semor Vtce Prestdent of Forest Ctty Financial Corporat10n, a copy of wluch 1s 
attached hereto as Exlnbit E, banks m general requrre bwldings to be at least 50-70% pre-leased 
pnor to makmg construction loan commitments Speculative projects (I e , an office bwldmg wtth 
no tenants) are not movmg forward wtth financmg based on debt due to the lendmg environment 
rema1n1ng very tight 

As noted above, there IS a confluence of Issues that hrmts the abihty of developers to secure 
the tenants that are requrred m order to secure financmg These Issues mclude the followmg 
Federal austenty and sequestratlon, the "Freeze the Footpnnt" pohcy Issued for GSA which limits 
Federal agencies to thetr eXIsting FY 2012 (or lower) square footage for leased space, the tmpact of 
BRAC which has slufted leasmg from pnvate space to government-owned space and has mcreased 
vacancy rates and created more competition from existmg bwldings m Maryland and V trgtrua; and 
mcreased vacancy and downward pressure on effective rents due to tenants reducing footpnnts and 
requmng less space. The result Is very hrmted new office space bemg built, with new space 
primanly bemg developed for tenants wtth special reqwrements, a smgle, large tenant, or a tenant 
who needs more efficient space 

With th1s knowledge, the Apphcant has taken numerous steps to actively market both the 
East and West M Street Office Bwldmgs to potential tenants As set forth in the Statement of Facts 
for Deborah Ratner Salzberg, the President of FC Waterfront Member, LLC, the Applicant has 
lured Vomado/Charles E Smith as a leasing broker, and thls leasmg broker has conducted outreach 
to the brokerage commumty, hsted the bwldmgs wtth CoStar, provided marketmg matenals to 
potential tenants, and made presentations to large pubhc and pnvate sector tenants A copy of the 
Statement of Facts IS attached as Exlnbit F, and a copy of the marketing matenals for the project IS 
attached as Exlnbit G The Apphcant has also responded to multiple Requests for Proposals for 
potential tenants The Apphcant has recently submitted or IS currently preparmg ten separate 
responses to Requests for Proposals and unsohcited mformation packages to potential tenants in the 
market The Apphcant has not been successful m these efforts to date but remams optlrmstic and 
fully-engaged m marketing, leasmg, and financmg the East and West M Street Office Buildmgs 
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Furthermore, as reported by CBRE m its Third Quarter 2014 Report for the office market in 
the District of Columbia, the Distnct's vacancy rate for office bwldmgs has climbed to 11 3% m the 
thtrd quarter, which IS an mcrease from 6.6% at the end of 2007 and from 10.2% at the end of 
March 2012, whtch IS when the first extensiOn for the West M Street Office Building was 
submttted A copy of thts Third Quarter 2014 Report IS attached as Exhibit H. Given thts vacancy 
rate, larger tenants have had more optiOns for space, particularly space that IS already butlt, thus 
reducing rents and taking the nsk out of bemg a lead tenant for a new proJect such as the East and 
West M Street Office Bwldmgs Whtle the Southwest Submarket has a vacancy rate of 9.9%, 
whtch IS shghtly lower than the city-Wide rate, the CBRE Southwest Office Market View Third 
Quarter 2014 Report mdicates that vacancy rate has expenenced an upward trend smce 2012 as 
several large users have consohdated or moved mto owned space A copy of the Southwest Office 
Market VIew Third Quarter 2014 Report is attached as Exhtbtt I The requested extensions wtll 
enable the Applicant additional time to market, lease and secure financmg to move forward with 
plans and development of the East and West M Street Office Bwldmgs 

Whtle the Applicant contmues Its efforts to market, lease and secure fmancmg for these 
bwldmgs, the Applicant also has sought ways to activate these parcels to fit m wtth the overall 
mixed-use neighborhood town center The Applicant actively pursued locating the Kastles Tennis 
Stadium on the site for the summer of2014, however, these efforts were not successful, and the site 
was not the ultimate location for the summer tenrus league The Applicant also actively engaged m 
negotiatiOns wtth the Aya market, whtch IS an innovated farmers market, but the Applicant was not 
successful m bnngmg thts market to the site 

Whtle some opportunities have not come to frwtion, many umque actiVIties have been 
hosted on the parcels In September 2014, the Applicant sponsored a Bocce-n-Beers Charity 
Tournament & End of Season Party In December 2014, the Applicant sponsored Fashion Trucks on 
the site of the West M Street Office Building This program ran from December 16, 2014, through 
December 27, 2014, and offered a variety of fashtonwear, shoes, accessones and umque finds for 
sale durmg the hohday season 

For 2015, the Apphcant has allocated funds to host multiple events on the sites to create an 
active envrronment whtle It seeks to secure a tenant and financmg for development Furthermore, a 
representative of the Applicant IS a member of the Board for the newly created Southwest BID and 
wtll be workmg closely with the Southwest BID on programmtng and events throughout Southwest 
and at thts site 

As descnbed above, the Apphcant cannot move forward at thts time wtth second-stage PUD 
applications for the East and West M Street Office Buildmgs, despite the Applicant's diligent, good 
fatth efforts, because of contmued Issues wtth market conditions beyond the Applicant's control 
Therefore, this request for extension satisfies the sole cntenon for good cause shown as set forth m 
Section 2408.11(a) of the Zorung Regulations 
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B. No Substantial Changes to Approved PUD 

In addition to requmng the demonstratiOn of "good cause," §2408 10 of the Zomng 
Regulations reqmres the followmg 

(b) There IS no substantial change m any of the matenal facts upon which the 
Zomng Commission based Its ongmal approval of the planned umt development 
that would undermme the Commission's JUstification for approvmg the ongmal 
PUD 

The proJect has not changed m any form, and the extension IS requested in order to enable 
the Applicant to contmue Its diligent efforts to market, lease and secure financing and tenants for 
the East and West M Street Office Bmldmgs. Moreover, there has not been any change many of 
the matenal facts upon whtch the Zomng Commission based Its ongmal approval of the PUD, 
and the Applicant remams committed to movmg forward With the proJect and fully complying 
With the conditions and obligatiOns Imposed as part of the PUD approval 

C. No Hearing is Necessary 

Section 2408 12 of the Zomng Regulations provides 

The Zomng Commission shall hold a public heanng on a request for an 
extension of the validity of a planned unit development only If, in the 
determmation of the CommissiOn, there IS a matenal factual conflict that has been 
generated by the parties to the planned unit development concemmg any of the 
cntena set forth m §2408 11 The heanng shall be limited to the specific and 
relevant evidentiary Issues m dispute 

A heanng is not necessary for this request smce there are not any matenal factual 
conflicts generated concemmg any of the cntena set forth m §2408 11 The only parties to thts 
case were ANC 6D, Ttber Island Cooperative Homes, Inc, and Carrollsburg Square 
Condomimum AssociatiOn, and the Apphcant has served a copy of this request on each of them 
There IS no dispute that the Applicant has been unable to secure a lead tenant or secure Initial 
financmg for plan development of the East and West M Street Office Bmldmgs Thus, there 
cannot be any material factual conflicts generated concemmg any of the cntena by whtch the 
Zomng Commission IS reqmred to consider thts request 

IV. CONCLUSION 

In hght of this demonstratiOn of good cause and for the reasons stated herein and m the 
attached exhibits, the Applicant respectfully requests that the Commission approve an extension 
of the First-Stage PUD, such that second-stage PUD applications for the East and West M Street 
Office Bmldmgs must be filed by no later than Apnl 15, 2017 The Applicant further bebeves that 
no hearmg IS necessary as there are no matenal factual Issues m question. 
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Respectfully submitted, 

HOLLAND & KNIGHT LLP 

By ~L~.lLk 
Christine Moseley Slnker 
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