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(Text Amendment - Definition of Building Height) - Impact on Development 
of Portals Site at 12th, 14th .and D Streets and Maine Avenue, S. W. 

Introduction 

As a follow-up to our recent meeting and our subsequent discussion, the 
following information is to provide you with a background of the development of the Portals 
site. This project, which has been in various stages of planning and development since 
January of 1986, uses Maryland Avenue, S.W. as the point of measurement of building 
height. This measuring point has been approved and confirmed by a number of D.C. 
government agencies over the years. Parcels A, B and C of the Portals site were developed 
with this point of measurement. A change in the point of measurement for Parcels D 
and E, as proposed in Case No. 02-35, would have significant impacts on the project. 

Exclusive Rights Agreement 

The proposed development of the Portals site was approved by the D.C. 
Redevelopment Land Agency (RLA) in early 1986. RLA controlled the property at that 
time, and executed an Exclusive Rights Agreement (ERA) with Portals Development 
Associates (PDA) on January 24, 1986 (Exhibit A). The ERA stated, inter alia, that in 
consideration of PDA's investment of both time and resources in the preparation of a 
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proposal for development, the RLA would forego consideration of other proposals. Initial 
plans were due within 30 days, and the objective of the Agreement was "to create a high 
quality development." 

Project plans were prepared by Arthur Cotton Moore Associates for 
submission to RLA. The Portals site, like most of Southwest D.C. at the time, was not 
subject to the 1958 Zoning Regulations, but instead to the pre-1958 regulations and the 
Southwest Urban Renewal Plan. The original plans for the project showed that the 
buildings in the Portals development would be constructed to a height of 90 feet, as 
measured from the Maryland Avenue roadway to be constructed over the railroad tracks. 
The attached Site Plan, dated February 21, 1986 (Exhibit B), shows the proposed 
development in roughly four quadrants, bordered by 12th, 14th and D Streets, S.W. and 
Maine Avenue, with the project divided into quarters by Maryland Avenue and 13th Street. 
The Site Plan shows that the elevation of the first floor levels of all of the proposed 
buildings was to be at D.C. datum plus 44, which was the then-proposed elevation of 
Maryland Avenue and the central plaza. Maryland Avenue was eventually constructed at a 
width of 160 feet, with a central plaza of 320 feet in diameter, at a building measuring point 
elevation of plus 4 7. 

In order to confirm the then-current status of Maryland Avenue, S.W., PDA 
sought the input of the D.C. Surveyor. On January 16, 1986, Ralph Shaeffer, the then­
Surveyor of the District of Columbia, confirmed that Maryland Avenue was vacated and 
abandoned for public use in 1901, and use of the street was granted to the railroad. 
(Exhibit C). He also confirmed that, subsequently, Congress then transferred certain 
portions of Maryland Avenue 'to the RLA, with the remainder of the right-of-way to be 
known as a "railroad street". 

Land Disposition Agreement 

In May of 1989: the Developer and RLA entered into a Land Disposition 
Agreement (LDA). Section 1 of Part I of the LDA includes the definitions to be used 
throughout the Agreement. The term "Basement-Type Space:' was defined as anything 
below D.C. datum plus 46 (the elevation of the Maryland Avenue roadway). 1 Section 7 of 
Part I of the LDA required PDA to construct the Maryland Avenue roadway as a pubic 
improvement, and also required the RLA to review and approve the plans for the Maryland 
Avenue roadway prior to construction. Section 105 of Part II of the LDA required PDA to 
dedicate the Maryland Avenue roadway to the District of Columbia. 

1 The subsequent drawings indicate a point of measurement of the buildings abutting the Avenue 
at elevation plus 47. 
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Development 

The Maryland Avenue roadway and Parcels Band C of the Portals site were 
developed in the early 1990's pursuant to the controls of the Southwest Urban Renewal 
Plan. The office buildings are now known as 1250 and 1280 Maryland Avenue, S.W. The 
plans for the buildings and the roadway were subject to RLA review and approval, as well 
as review and approval by the Com.mission of Fine Arts, under the Shipstead-Luce Act. 
The buildings were developed using the Maryland Avenue roadway as the point of 
measurement. 

The Urban Renewal Plan for the Southwest Urban Renewal Area, 
Project Area C expired in 1997. The Zoning Commission then approved a Zoning Map 
Amendment to rezone the property from its then unzoned status to C-3-C. PDA then 
sought and received confirmation from the Zoning Administrator that, under the Zoning 
Regulations, the height of the buildings in the Portals development could be measured from 
Maryland Avenue. (Exhibit D). 

Parcel A is currently being developed pursuant to the C-3-C zoning 
regulations with the Mandarin Oriental Hotel, and also uses Maryland Avenue as the point 
of measurement. The hotel was also reviewed and approved by the Commission of Fine 
Arts. The hotel development is using financial assistance by the city, through the Tax 
Increment Financing (TIF) program. The entire Portals site is identified by the 
Comprehensive Plan as medium-high density commercial, and is a Development 
Opportunity Area. 

Schedule of Heights Amendment 

In 1999, the Council of the District of Columbia enacted D.C. Law 12-234, ihe 
"Schedule of Heights of Buildings Amendment Act of 1998". The purpose of the legislation 
was "to amend Paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public 
Buildings to provide more uniformity in the heights and setbacks of buildings to be 
developed on a site bounded by 14th Street, S.W., D Street, S.W., 12th Street, S.W., and 
Maine Avenue, S.W. in Ward 2." 

The Report to Members of the Council from Chairman Linda Cropp on that 
legislation, dated October 20 1998 (Exhibit E), notes on page 3 that "The Portals site is 
zoned C-3-C, which permits a building to be constructed as a matter-of-right to a height of 
90 feet, as measured from the highest elevated sidewalk adjacent to the building (which, in 
this case, is the Maryland Avenue frontage)." Chairman Cropp also recognized on page 3 of 
the Report that "the maximum building height of the Portals building under the 1910 
Height Act is 130 feet, as measured from the Maryland Avenue frontage." 
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The purpose of the legislation was to amend the Schedule of Heights to allow 
a building on the portion of the Portals site adjacent to 14th Street to be set back an 
additional 20 feet, and thereby have its height measured from Maryland Avenue, the same 
as the other buildings in the Portals development. On page 4 of the Report, Chairman 
Cropp notes that the permitted zoning height of this parcel "would be still 40 feet lower 
than the overall maximum limits set forth in the 1910 Height Act". She further noted on 
page 4 that, under either the PUD or TDR scenario, "such additional height, if approved, 
would still be consistent with the overall maximum limits set forth in the 1910 Height Act." 

The Executive Branch, through the D.C. Department of Housing and 
Community Development (DHCD), testified in support of the amendment to the Schedule of 
Heights. (Exhibit F). Mr. Smith of DHCD testified that the intent of the project design was 
"to provide balanced development along Maryland Avenue, framing views to the Capitol 
and the Tidal Basin and to ensure unified height along the grand new avenue". He testified 
that the proposed amendment would prevent "an awkward and unbalanced building 
scheme with three of the buildings along new Maryland A venue with a uniform height of 90 
feet and a fourth building at a height of less than 60 feet". He testified that the DH CD's 
Architectural Review Panel (ARP) and the U.S. Commission of Fine Arts both reviewed and 
approved the building height that would be permitted by the amendment, i.e., to measure 
the building height from Maryland Avenue. 

Conclusion 

Maryland Avenue was constructed for the purpose of facilitating this 
multi-phase development. At this point, the office buildings identified as 1250 and 1280 
Maryland Avenue, S.W. have been completed and occupied, and the Mandarin Oriental 
Hotel is under construction. All of these buildings have used the plaza at Maryland Avenue 
(elevation plus 4 7) as the point of measurement. T'nose projects were subject to design 
review and approval by the Commission of Fine Arts, and the .A.RP, and were approved by 
those agencies. PDA has prepared plans for development of the parcels bordered by 
Maryland Avenue, D Street and 14th Street, S.W. Those plans have been reviewed and 
approved in concept by the Commission of Fine Arts, using Maryland Avenue as the point 
of measurement, and the site plan including those buildings as measured from Maryland 
Avenue was reviewed and approved by the ARP. DHCD testified in support of the proposed 
amendment to the Schedule of Heights. The testimony clearly indicates that DHCD was 
aware of, and supported, the development of the vacant parcels north of Maryland Avenue 
to be measured from Maryland Avenue with an elevation of plus 47, to allow for a 
comprehensive development with consistent building heights. 
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A change in the rules at this late stage of the Portals development would 
have significant adverse consequences on the project. We would like an opportunity to 
discuss this again with you before OP proceeds back to the Zoning Commission on this case. 

CHC/skp 

cc: Ellen McCarthy (w/attachments) 
Steven Grigg (w/attachm.ents) 

WASl #1154148 vl 



EXCLUSIVE RIGHT AGREEMENT 
BY ANO BETWEEN 

THE DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY 

AND 
PORTALS DEVELOPMENT ASSOCIATES 

WHEREAS, the·D, C, Redevelopment Land Agency ("Agency") 

desires Western Development Corporation, a Maryland 

Corporation, East coast Development Corporation, a District of 

Columbia Corporation, and members of the D, C, Renewal Group 

(Marie Barksdale, John Clyburn, Manuel Fernandez, Carlton 

Jones, Carolyn Jordan, Roy Littlejohn and David Wilmot), a 

proposed limited partnership, who together are or intend to 

form a li~ited partnership known as Portals Development 

Associates (".Developer") for the development of Parcels 47 and 

4q in the Southwest Urban Renewal area, as evidenced by: 1) a 

letter agreement dated ,June H, 1qa5 executed by Western 

Development Corporation and Eastcoast Development Corporation, 

2) a letter agreement concerning Portals Development 

Associates dated August 3, 1q55 and, 3) an amended and 

restated memorandum of agreement dated August 8, 1qg5, 

executed between Western Development Corporation, Eastcoast 

Development Corporation and D, C, Renewal Group, (collectively 

"Organizational nocument"): and 

WHEREAS, the Aqency recognizes that considerable time and 

expense is required to preoare such a proposal: and 

WHEREAS, in consideration of the Developer's expending 

both time and resources in the preparation of said proposal, 

the Agency is willing to forego consideration of development 

proposals from other prospective developers for a period of 

time: and 

EXHIBIT A 
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WHEREAS, the oevelooer, in return for the Agency's 

promise to deal exclusively with the oeveloper dµring the 

period of this Agreement, agrees to prepare at its own cost 

and expense a development proposal for Parcel 47 and 4q in the 

southwest Urban Renewal Area and to submit it to the Agency 

within the time set forth hereinafter, and 

WHEREAS, because of the importance of this site to the 

physical, social and economic well-being of the citizens of 

the District of Colurnhia, the Aqency has establi$hed the 

following objectives as qoals for the development of this 

site: 

creation of a high quality development 

receiving the fair market value of the fite 

achievement of affirmative action goals 

WHEREAS, the neveloper agrees that efforts under this 

Agreement will be to formulate plans and proqra~s constituting 

a proposal that -will achieve the -above -objectives, and that H 

the proposal does not succeed in achievinq them, the Agency 

will be under no ohliqation to accept the rroposal: and 

WHEREAS, in the event that the Agency in its sole 

discretion finds the development proposal prepared under the 

terms of this Agreement to be acceptable in terms of achieving 

the objectives, the Agency will offer to the Developer a 

Land Disposition Agreement ("LOA"); and 

WHEREAS, the Agency and Developer desire to set forth 

their mutual riqhts and obligations under this Agreement. 

and the Developer do 
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l, Good Faith Deposit, The Developer shall file with 

the Agency within five {5) working days after the 

date of this Agreement a Good Faith Deposit in the 

amount of $50,000 to insure that the Developer 

proceeds diliqently and in good faith to prepare a 

development proposal during the exclusive right 

period. This deposit shall be made in a form 

acceptable to the Agency and may be in the form of an 

irrevocable and unconditional letter of credit, 

certificate of deposit or other certified funds made 

payable to the Agency or any combination thereof. 

a) The Good Faith Deposit will be forfeited as 

liquidated damages if the Developer fails or 

refuses to proceed diligently and in good faith 

during the period ~overed by this Agreement. 

b) If tne ueveloper has proceeded diliqently and in 

good faith, but the development proposal is 

rejected by the Agency, the Good Faith r>eposit 

will be refunded. 

c) If the Developer withdraws voluntarily and 

requests in writing the return of the Good Faith 

Deposit, the Agency may, upon authorization by 

its Board of Directors, return the Good Faith 

Deposit to the Developer for good cause shown, 

but in such event, the burden shall be on the 

Developer to demonstrate, to the satisfaction of 
the Agency at a pu~lic meeting of its Board of 

Directors, that the Developer has proceeded 

diliqently and in good faith, and in accordance 

with the terms of this Agreement, 
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dJ Notwithstanding anything herein, if the 

Developer has proceeded diligently and in good 

faith, but the Agency and. Developer are unable 

to execute the Letter of Agreement on General 

Business Terms pursuant to Section 2, below, the 

Good Faith Deposit will be refunded. 

e) If the Good Faith neposit is in the form of a 

certificate of deposit, interest earned thereon 

shall be paid to the Developer. 

f) Unless sooner returned or forfeited, the Good 

Faith Deposit may, at the option of the 

Developer, be credited and applied to the qood 

faith deposit requirement under the LOA 

2. Letter of Agreement on General Business Terms. 

Within one hundred eighty (180) days after the date 

of this Agreement, the Developer shall execute a 

Letter of Agreement with the Agency which addresses 

and specifies the terms, condit io.ns, processes and/or 

formulas of the General Business Terms and procedures 

for modifications thereof, including, but not limited 

to, the following items:· 

a) Parcelization Plan 

b) Phasinq Plan 

c) Infrastructure and Site Condition Credit schedul• 

d) Phasing Plan for Infrastructure Elements 
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e) Use Parameters 
f) ·Interim use Provisions 

g) Price/Rent 
h) Terms of Payment 

i) Interest, Escalators and/or Reappraisals, 
if applicable 

j) Parcel and Infrastructure Release Provisions 

k) Subordination 

3. Ihitial Drawings. The Developer agrees to the 
following: 

a) Initial Submission. Within thirty (30) days 
after the date of this Agreement, the Developer 
shall submit Initial Drawings for the proposed 

development and thereafter, will meet on a 

schedule developed by the Aoency with the 

Agency's Architectural Review Panel and the 
Commission on Fine Arts to discuss the Initial 

Drawinqs. These drawings shall adequately 

describe how the site is to be developed in 
order that the proposed development may be 
adequately evaluated. The drawings will be 

reviewed by the Agency to, amon~ other things, 
identify any proposed Urban Renewal Plan for 
Southwest Area C changes indicated. Upon 
approval of the initial drawings, the Developer 

and the Agency shall agree to the required Urban 
Renewal Plan changes and the ~gency shall 

thereafter initiate the plan change process. 

b) Revised Initial Drawings.· Within sixty (60) 
days after executing the Letter of Agreement on 

General Business Terms pursuant to section 2, 

above, or within two hundred and forty (240) 

days after the date of this Agreement, whichever 
is later, the Developer shall submit revised 

Initial Drawings for the proposed development 

if, prior to or simultaneously with the 

execution of the Letter of Agreement on General 

Business Terms, it is determined by the Agency 
that such submission is necessary by reason of 

any chang.es required by the_ Letter of Agreement 

on General susiness Terms. The Agency may also 

require the Developer to meet with the Agency's 
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Architectural Review Panel and the ComIJtission 

on Fine Arts to discuss the revised Initial 

·Drawings and any additional revisions if 

necessary shall be done on a time schedule to be 

mutually agreed upon by the Agency and the 

Developer. Those drawings shall adequately 

describe how the site is to be developed in 

order that the proposed development may be 

adequately evaluated. 

4. Pro Forma and cash Flow Analyses. The Developer agrees 

to the following: 

a) Initial Submission. Within thirty-five (35) 

days after the date of this Agreement, the 

Developer shall submit Pro Forma and cash Flow 

Analyses,indicating the estimated income and 

expenses by phase as well as capital 

requirements. The analyses shall follow the 

format identified in Attachment l hereto. 

b) Second Submission. If the submission of revised 

Pro Forma and Cash Flow Analyses is required 

pursuant to the Letter of Agreement on General 

Business Terms, then within thirty (30} days 

after executing the Letter of Agreement on 

General Business Terms pursuant to Section 2, 

above, or within two hundred and ten (210) days 

after the date of this Agreement, whichever is 

later, the Developer shall submit revised Pro 

Forma and cash Flow Analyses. The analyses 
shall follow the format identified in Attachment 

1, hereto. 



s. organizational ..,..,cuments. Within sixty (60) days 
after the date of this Agreement, the oeveloper shall 

submit the Organizational Documents, any amendments 

to the Organizational Documents, By Laws and 

Corporate Charter of western Development Corporation 
and/or Eastcoast Development Corporation and a 
statement from the Developer'explaining the 

development and ownership structure, together with a 
letter indicating the willingness of the Developer to 

execute the Developer's limited partnership agreement 

in accordance with the Organizational Documents no 

later than the Agency's issuance of Notice of a 
Public Hearing pursuant to Section 17 (a), below. 

6. Affinnative Action Plan and Program. Within thirty 
(30) days after executing the Letter of Agreement of 

General Business Terms pursuant to section 2, above, 
or within two hundred ten (210) days of this 
Agreement, whichever is later, the Developer shall 

submit an Affirmative Action Plan and Program which 
includes in appropriate detail, the following: 

a) The extent to which minorities are or will be 
represented as a member of the development team, 
and the precise manner that such future 

representation shall be achieved. 

b) The extent to which contracting or 

subcontracting arrangements for minority 
business in the development of the site will be 

provided, including specific goals and set 

asides (if appropriate), a schedule for meeting 
such goals, and the specific manner in which 
these goals and set asides will be achieved. 

cl The manner in which employment opportunities for 
low-income area and District residents will be 

provided, including specific manner(s) by which 
area and/or District residents will be apprised 

of such job opportunities. 

d) The nature and manner in which community support 
mechanisms will be provided to implement the 

Affirmative Action Plan and Program, 

el Copies of the following executed by the 

developer: 
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(il "First source" Agreement with the District 
Department of Employment Services 

(ii) Memorandum of Understanding with the 

District Mino~ity Business Opportunity 

Commission. 

f) such other documents and information as the 

Agency may reasonab~y request concerning the 
first phase of the project. 

7. community Participation P,rogram. Within1 thirty {30) 

days after executing the Letter of Agreement of General 
Business Terms pursuant ~o Section 2, above; or within 

two hundred ten (210) da~s after the date of this 

Agreement, whichever is ~ater, the oeyeloper shall 
submit a Community Participation Program which shall 
set forth, among other things, the community 

organization(s} with whom the Developer proposes to 
discuss the proposal, a schedule for submissions, 

the types of information to be provided the 

community, and related support mechanisms. This 

program should encompass the period from the 
submission of the Community Participation Program to the 

issuance of a Certificate of Occupancy for the entire 
development covered by the proposal. 

a. Development Commitment Letters. Within thirty (30} 
days after executing the Letter of Agreement of 
General Business Ter·rns pLirsuant to Sect ion 2, above, 

or within two hundred ten (210} days after the date 
of this Agreement, whichaver is later, the Developer 

shall submit Development Commitment Letters from the 
development team members which confirm their 

willingness to continue with their efforts and 

confirm that there has been no change in statements 

of qualifications filed at the ~ime of their initial 
interview. 

q, Letters of Intent From Financial Institutions. 

W:ithin thirty (30) days· qfter executing the Letter of 

Agreement of General Bus~ness Terms pursuant to 
Section 2, above, or within two hundred ten (210) 

days of this Agreement, whichever is later, the 

Developer shall submit L~cters of Intent from 

qualified lending institutions indicating a 

willingness to provide funds sufficient for 

construction financing. 
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10. Sublnissions Required for Release of First Phase. 

Within one hundred eighty (180) days after executing 
the·Letter of Agreement of General Business Terms 
pursuant to Section 2, above, or within three 
hundred sixty (360) days after the date of this 

Agreement, whichever is later, the Developer shall 

submit documents required for release of the first 
phase of development as defined in the Letter of 

Agreement of General Bustness Terms pursuant to 
Section 2(j) including, but not limited to, the 

following items with respect to the first phase of 
development: 

a) Preliminary Drawings. The Preliminary Drawings 
shall be in conformity with the applicable urban 
Renewal Plan and with the approved Initial 
Drawings pursuant to Section 3, above. Such 
drawings shall be at the indicated scale or another 
satisfactory to the Agency and shall include the 
following: 

(i) Site plans (1~=40') showing location of 
buildings, loading, parking and treatment 
of open space 

(ii) Preliminary Building Plans (1/1~"=1') 

(iii) Typical Floor Plans ( 1/16" =1' ) 

{iv) Elevations ana Cross Sections of proposed 
improvements p/16"=1') 

(v) Building Materials 

(vi) .A chart showihg floor areas, building 
coverage of the site, building height, 

floor area ratio, number of parking 

spaces and number of loading berths. 

b) pro Forma and cash Flow Analyses. Pro Forma and 

Cash Flow Analyses, which shall indicate the 
estimated income and expenses as well as capital 

requirements, shall be submitted. Unless 

modified pursuant to the Letter of Agreement on 

General Business Terms, the analyses shall 

follow the format identified in Attachment 1, 

hereto. 
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c) Development Commitment Letters. The letters 

shall be written by the development team 

members confirming their willingness to continue 

with their efforts and confirming that there has 

been no change in statements of qualifications 

filed at the time of their initial interview. 

d) Letter(s) of Commitment From Financial 

Institution(s). The letter(s) shall be written 

by a qualified lending institution(s) indicating 

that it has provided a bona fide commitment 

to provide for construction financing, which 

funds shall be sufficient, in conjunction with 

other funds provided or to be provided for the 

first phase of the project, to complete the 

first phase of the project. 

e) HUD Forms. The forms shall include HUD Form 6004, 

Parts I and II, "Redeveloper's Statement for Public 

Disclosure" and "Redeveloper's Statement of 

Qualifications and Financial Responsibility" and 

financial statements for all general and limited 

partners. 

f) Development Schedule. The schedule shall detail 
work items and associated estimated start and 

estimated completion dates from initiation of 
the development through issuance of the 

Certificate of Occu~ancy. 

g) Detailed Affirmative Action Plan and Program for 
First Phase. The program shall be in conformity 

with the Affirmative Action Plan and Program 

approved pursuant to Section 6, above, and shall 
include details concerning the First Phase 

Development's commitments regardinq: 
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(i) The extent to which minorities are or will be 
represented as members of the development 

team, and the precise manner that such future 

representation shall be achieved. 

(ii) The extent to which contracting or 
subcontracting arrangements of the site 

will be provided, including specific.goals 

and set asides (if appropriate), a 

schedule for meeting such goals, and the 

specific manne.r in which these goals and 
set asides will be achieved. 

(iii) ~he manner in which employment 

opportunities for low-income area and 

District residents will be provided, 
including specific goals or set asides (if 

appropriate), and the specific manner(s) by 
which area and/or District residents will be 

apprised of such job opportunities. 

(iv) Fully executed copies of the following: 

o "First source" Agreement with the 
District Department of Employment 
Services. 

o Memorandum of Understanding with the 

District Minority Business Opportunity 
Commission. 

11, Statement of Developer's Willingness to Execute Land 

Disposition Agreement (LOA) for the Entire 
Development Area and First Phase. Within one hundred 
eighty (180) days after executing the Letter of 

Agreement of General Business Terms pursuant to 

Section 2, above, or within three hundred sixty (360) 
days after the date of this Agreement, whichever is 

later, the Developer shall submit a letter indicating 

its willingness to execute the Land Disposition 

Agreement negotiated with the Agency for both the entire 
parcel and the first phase of development. 
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12. Letters Between the Developer and Parties Holding 

Off-Site Parcels Indicating the Status of 
Agreements/Negotiations and Their Mutual Willingness 
or Unwillingness to Proceed. Within one hundred 
eighty (180) days after executing the Letter of 

Agreement of General Business Terms pursuant to 

Section 2, above, or within three hundred sixty (360) 

days after the date of this Agreement, whichever is 

later, the Developer shall submit letters·between and 

among the ~veloper and all parties holding 

properties outside of the Agency's control, but upon 
which development must occur to implement the proposed 

development program, indicating the status of agreements 

reached between the respectiv~ party or the status of 
negotiations and which further indicate the willingness 

or unwillingness of the Developer and all such parties 

to proceed in order to enable implementation of the 

proposed development proqram, 

13, Submission Review and Approval, The Aoency shall 

endeavor to complete its review of each submission or 
resubmission required pursuant to Sections 2-12, 

above, within thirty (3U) days from receiving such 
submission from the Developer and shall within such 

thirty (30) day. period indicate toe Agency's 
acceptance, approval or disapproval of such 

submission or re~ubmission. In the event of 
disapproval, the Agency shall indicate the reasons 

therefore at the time of disapproval and the 

Developer will have fifteen (15) working days to 

resubmit a corr~cted version to the Aqency. In the 
event of a de l_ay by the Aqency in complying with the 

time requirements of this Section 13, the period of 
the Developer's exclusive rights hereunder and the 

time requirements imposed upon the Developer 

hereunder shall all be extended by one day for each 

day of delay by the Agency for the submission .so 

affected and any other submissions also affected, 

which time extension shall be, in the case of an 

unreasonable delay, in addition to any other rights 

and remedies available to the Developer. 
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14. Extensions. The Agency may for good cause extend 

times specified.for submissions under this 
Agreement.. No reguest for extension will be 

considered unless the Developer (a) notifies the 

Agency in writing cif such request for extension no 

less than five (5) working days prior to the 

specified time for such submission or resubmission or 
Cb) provides the Agency written justification for 

failure to comply with clause (a) above. 

15. Performance Fees. It is understood by the 
Developer t'hat time is of the essence. Each day the 
Agency does not receive compensation for the site, 

community and economic development activities made 

feasible by such compensation are delayed or require 
the Agency to obtain costly alternative financing to 
be implemented, Under the provisions of the 

Agreement, the Developer is to make such submissions 
as required by Sections 2-12, above, not later than 
one hundred eighty (180) days after executing the 

Letter of. Agreement on General Business Terms 
pursuant to Section 2, above, or within three hundred 

sixty (360) days of this Agreement, whichever is 
later. Each of the referenced sections provides a 

schedulep date for individual submissions. These 
submissions together provide the foundation for a 

public hearing. Therefore, if the Developer receives 
an "E?xtension pur-suant to Secti-on 14, -above, and such 

extension results in the Developer's failure to 
deliver all submissions required for the public 

hearing within the referenced one hundred eighty 

(180) days after the Letter_of Agreement on General 
Business Terms or within three hundred sixty (360) 

days of this Agreement, whichever is later, the 

Developer recognizes that the Agency has the right to 
and may in its sole discretion require the Developer 

to pay performance fees, which fees shall be 

established by the Agency upon a determination to 

impose such fees, but which fees shall in no event 

exceed an amount equal to five (5) percent per annum 
of the amount of the initial compensation determined 

pursuant to Section 2, above; such five (5) percent fee 

shall be calculated and paid on a daily basis, Such 

performance fees may be offset, at the option of the 
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oeveloper, against the Good Faith Deposit made pursuant 

t~·sect ion I, above, to the extent the Good Faith 

Deposit is adequate. If an extension is granted, 

performance fees shall not be imposed to the extent 

that the Developer can demonstrate to the reasonable 
satisfaction of the Agency that delays were due solely 

to the actions or inaction of the District or other 
public agencies, 

16, Exclusive Right. During the term of this Agreement, the 

Ag.ency shall deal exclusively with the Developer and 
shall forego consideracion of development proposals with 

respect to Parcels 47 and 4q from other prospective 
developers. 

17. Public Hearing and Land Disposition Schedule. The 

Developer agrees to the following schedule: 

a) Notice of Public Hearing. Within twenty (20) days 

after accepting or approving all submissions 

pursuant to Sections 2-12, above, the Agency will 
issue a Notice of a Public Hearing.· 

b) Public Hearing. Within forty (40) days after 
issuance of notice pursuant to Section 17(a), 
above, a public hearing will be held. The 
Developer will make a presentation at the public 

hearing and be available for questions. 

c) Authorization to Execute the LDA, The Agency, 

subject to decisions reached through the public 

hearing process, will be authorized to execute the 

LOA, 

d) Execution of LDA, Within twenty (20) days after 

authorization by the ·Agency's Board of Director1 s 
to execute the LDA, the Agency and the Developer 

shall execute the LOA. 

18. Termination During Exclusive Right Period. 

Notwithstanding anything to the contrary contained 
herein, in the event that: 

a) The Agency and the Developer do not agree to 

execute the Letter of Agreement of General 

Business Terms pursuant to section 2, above, or 

b) Developer cioes not ,meet the dates for 

submissions under this Agreement and no 

extension has been given by the Agency pursuant 

to section 14, abov.e, or, 
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c.~·The Agency does not accept or approve of a 
submission required by this Agreement (for 

purpose of this section, acceptance and approval 

means also the acceptance and approval of a 
resubmission of a submission previously 
disapproved), and the Developer fails to obtain 

such approval after submission of a reasonable 

number of resubmissions. 

Then and at that time of the Agency's 

determination of such event the Agency may at 
its sole discretion terminate this Agreement. 

IQ. Modification and Waiver 

None of the terms or provisions of this Agreement may 
be changed, waived, modified or terminated except by 

an instrument in writing executed by the party or 
parties against which enforcement of the change, 

waiver, modification or termination is asserted. 

None of the terms or provisions of this Agreement 
shall be deemed to have been abrogated or waived by 

reason of any failure or refusal to enforce the same. 

20. Counterparts. This Agreement is executed in two {2) 

counterparts each of which shall constitute one and 
the same instrument. 

IN TESTIMONY WHEREOF, the said District of Columbia 
Redeveir6pi:neiit -·r:;a nd Agency, in accordance with the -prov is-ions 

of a duly adopted Resolution of its Board of Directors, has 

caused this Agreement to be signed in its corporate name by 

rec~v ]hU~1 : ::: :::::: ::r · .:::::::~. b:nd it, 
Corporate Seal to be hereunto iffixed and does hereby 
constitute and appoint its true and lawful 

Attorney-in-Fact for it and in its name to acknowledge and 
deliver these presents as its act and deed. 

ATTEST: 

DISTRICT OF COLUMBIA 

REDEVELOPMENT LAND AGENCY 
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IN TESTIMONY ~HEREOF, each of the undersigned partners 
of the Developer under au.thority and acting on behalf of and to 

bind the members of Portals Development Associates has caused 

th is Agreement to be signed in its name by its Chairman or 

Vice Chaitman, Richard L. Kramer , attested by its 
. Vice Chairman 

Secretary or Ass 1st ant: secretary, Richard M. Stone 
Assistant Secretary 

and hereby constitute and appoint~__.R~i~c~h~a~r~d~L~,....&>K~ra~m~e~r~----~~--

and RichardM. Stone , respectively its true and 
lawful Attorney-in-Fact for it and in its name to acknowledge 

and deliver these presents as its act and deed. 

ATTEST: 

Assistant Secretary 

Attest: 

PORTALS DEVELOPMENT ASSOCIATES BY 

WESTERN DEVELOPMENT CORPORATION, 

MANAGI~ GENERAL PARTNER 

Chairman 

DEVELOPMENT ASSOCIATES BY 

F.ASTCOAST DEV8LOPMENT CORPORATION, 
GENERAL PARTNER 



.• [B) 

'Cf'I'--;.· Al .,.. . ... j,'_y]~J..l:..!t!tl, . . - . ''CE'V.El.:P..J.L.CU~- . -l~LAZA . . . , 
• . PORTALS 

.THE. --............. . .. ~ _ n-•M-PHASE PROG~= ... ,..._ 

EXHTBITB 



WILKES, AB.TIS, HEDRICK & LANE 
CABLE ADDRESS: WI:t..AN 
TELECOPIER: 202-4:57•TBi4 

C. FRA ... "'l'CIS >.tURPXY 
(2021, ,1,'57-7821 

BY HAND 

CHA.RTERE:O 

A:rToRNEYS AT LA.w 

1666 K STREET, N. w. 
WASHINGTON, D.C.20006 

(202) 457-7800 

January 16, 1986 

Mr. Ralph B. Sheaffer 
District of Columbia Surveyor 
614 H St., N.W., Rm. 601 
Washington, D.C. 20001 

Dear Mr. Sheaffer: 

51 XON'ROE S'l' Rl!:ET 
ROCKVtt.LE, ~f!.YLA-"l'D 20.8:10 

40:!0 tlNtVERSlTY DRIVE 
FA[RP'AX, VtRGtN'lA 22030 

'The purpose of this letter is to· confirm our recent 
discussion concerning the status of Maryland Avenue be­
tween 12th and 14th Streets, s.w. as designated on the 
records of your office. 

By Act of Congress, approved February 12, 1901 (31 
Stat. 767), Maryland Avenue was vac·ated and abandoned for 
public use and the use of the street was granted to the 
Baltimore and Potomac Railroad Company. 

By Act of Congress approved November 2, 1965 {79 
Stat. 1180; D.C. Code, 1981, §5-836) i the Congress autho~ 
rized the Mayor to transfer certain parts of"Maryland Avenue 
to the Redevelopment Land Agency. Those parts of Maryland 
Avenue are no longer shown on the rec-ords of your office as 
being within Maryland Avenue. 

As to the remainder of Maryland Avenue, my understand­
ing is that the rec·ords of your off ice reflect that the 
remainder of. Maryland Avenue is for railroad use, the public 
use having"'-been vacated and abandoned. In sum, the remainder 
of Maryland Avenue is, in effect, a railroad street. 

If you agree that the above accurately reflects the 
current status of Maryland Avenue, I would appreciate your 

EXHIBITC 



Wr:t.KES, ARTIS. HEDRICK & LA.NE 
CKA.RTJ:::iu;:o 

Mr. Ralph B. Sheaffer 
January 16, 1986 
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so indicating on the copy of this letter. 

Sincerely yours, 

.~t?Jr<--~~ c. Francis ~u~--;;y , Q 
Agree: 



CABLE ADDRESS: WILAN 
FAX, 202·437·7B14 

CHRISTOPHER H. COLLINS 
(202) 437·7841 

By Hand 

Gladys Hicks 

WILKES, ARTIS, HEDRICK & LANE 
CHARTERED 

ATTORNEYS AT LAW 

SUITE 1100 

1000 K STREET. N. w. 
WASHINGTON, D. C. 20006·2897 

(202) 457-7800 

October 17, 1997 

Zoning Administrator 
614 H Street, N.W., Room 333 
Washington, D.C. 20001 

Re: Portals Project - Maryland Avenue. S.W. 

Dear Gladys: 

ANNA.POLIS. MARYLAND 
BETHESDA. MARYLAND 

FAIRFAX. VIRGlNlA 
GREENBELT. MA.RYLAND 

WALDORF. MA.RYLAND 

The purpose of this letter is to confirm our discussion of October 16, 1997 concerning 
the point of measurement for height, and the method of FAR calculations, for the above­
referenced project. 

The Portals site is bounded by 12u', 14lh and D Streets, S.W., and the Southwest 
Freeway. The site is owned by the District and was previously located in the Urban Renewal 
Zone, Project Area C, which expired on November 30, 1996. The site is now zoned C-3-C. 
The site is bisected by Maryland Avenue, S.W., which is an elevated roadway over the existing 
railroad tracks. (See attached portion of Sanborn Map). 

The first of the buildings in the Portals project was developed by Portals Development 
Associates in the early l 990's pursuant to a development agreement with the city, and used 
Maryland Avenue, S.W. for its point of measurement. The building plans were approved 
through DHCD because of the property's status (under the Urban Renewal ?Ian) as being 
subject to the RLA. A second phase of the project is currently under construction. 

Portals Development Associates is planning to construct a building on the Portals site 
north of Maryland Avenue, on the portion also bounded by 14th and D Streets, S.W. t Based 
upon our discussion, it is my understanding that: 

1 The 14lh Street portion of the site is presently governed by Paragraph 14 of the Schedule of 
Heights. The Council is currently considering an amendment to the Schedule of Heights. The 
outcome of that legislation will have no effect upon the matters discussed herein concerning 
the point of measurement or the method of calculating FAR. 

EXHIBITD 
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CHARTERED 

October 17, 1997 
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1. Tbe point of measurement for the building on the north part of the Portals site 
can be from either Maryland Avenue, D Street or 14th Street, S.W. The 
building will have more than one front, and the Applicant is permitted to choose 
which front to use for purposes of measuring the building height. In fact, 
Section 7 of the 1910 Height Act requires that "[i]f the building has more than 
one front, the height shall be measured from the elevation of the sidewalk 
opposite the middle of the front that will permit of the greater height." 
(Emphasis added). 

2. The area of the building which is below the elevated Maryland Avenue roadway 
will be excluded from FAR. The perimeter wall test will be used to determine 
cellars and basements, and the M:aryland Avenue roadway will be considered 
the grade for the portion of the building which it abuts. 

Please confirm my understanding of the above matters by signing in the space provided 
below and returning a copy·ofthis letter to me. 

Sincerely, 

a 
Christopher H. Collins 

CONFIRMED: 

By: ,jo~a~~ 
Glad~Hic 
Zoning Administrator 

Date: nj 1~q1 
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Council of the District of Columbia 
Report 

441 Fourth Street. N.y.l: Washington. D.C. 2000 I 

To: 

From: 

Members of the Council of the J;)istrict of Columbia 

Linda W. Cropp, Chairman /ryr./ 
Date: October 20, 1998 

Subject: Bill 12-170, "Schedule of Heights of Buildings Amendment Act of 1998" 

The Committee of the \\Thole, to which Bill 12-170, the "Schedule of Heights of 
Buildings Amendment Act of 1998", was referred, reports favorably on the bill as amended and 
recommends its adoption by the Council of the District of Columbia. 

Statement of Purpose and Effect 

Bill 12-170 amends the "Schedule of Heights of Buildings Adjacent to Public Buildings" 
-- a schedule that was adopted prior to home rule by the Commissioners of the District of 
Columbia -- to provide more uniformity in the heights and setbacks of buildings to be developed 
on the Portals site, which is bounded by 14th Street. S.W., D Street, S.W., 12th Street, S.W., and 
Maine Avenue, S.W., in Ward 2, within the overall parameters of the 1910 Height Act and the 
Zoning Regulations of the District of Columbia. 

The legislation permits a building, which is proposed to be constructed adjacent to 14th 
and D Streets, S.W., to be 30 feet taller (pursuant to matter-of-right zoning) than the 80-foot 
height permitted under the existing Schedule of Heights, and the legislation also requires this 
building to be set back from the 14th Street property line by approximately 20 feet, thereby 
providing greater unifonnity with other proposed buildings on the site and with existing 
buildings located to the north along 14th Street. 

Legislative History 

March 27, 1997 Bill 12-1 70 introduced by Councilmember Evans 

April 11, 199 7 Notice of Bill 12-170 published in D. C. Register 

October 13, 1997 Public hearing on Bill 12-170 
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October 20, 1998 Mark-up by Committee of the Whole on Bill 12-170 

Impact on Existing Law 

Maximum building heights in the District of Columbia are governed by the Act of 
Congress of June 1, 1910, as amended (D.C. Code§ 5-405) (the "1910 Act"). The 1910 Act 
generally limits the maximum height of buildings in commercial zones to 130 feet (except for the 
north side of Pennsylvania A venue between I st and 15th Streets, N. W., which is limited to 160 
feet) and of buildings in residential zones to 90 feet. The 1910 Act establishes additional 
restrictions on the maximum height of a buildJng, which are generally·based on the width of the 
street on which the building fronts increased by 20 feet. The Zoning Regulations of the District 
of Columbia, which are adopted by the Zoning Commission for the District of Columbia, place 
further restrictions on building heights within the parameters of the 1910 Height Act. 

The 1910 Act also provided that the.maximum height of buildings immediately adjacent 
to public buildings "shall be regulated by a schedule adopted by the Commissioners of the 
District of Columbia." Attached is a copy of the "Schedule of Heights of Buildings Adjacent to 
Public Buildings" (Appendix G of the Zoning Regulations) ("Schedule of Heights") adopted by 
the Commissioners pursuant to the 1910 Act, which further restricts the height of buildings 
adjacent to certain public buildings within the parameters of the 1910 Act. 

The Council of the District of Columbia has had authority over the Schedule of Heights 
since 1975, due to the transfer of the authority of the Commissioners to the appointed District of 
Columbia Council by paragraph 120 of section 402 of Reorganization.Plan No.)_ of 1967,_a.nd by 
the transfer of the pre-home rule authority of the appointed Council to the elected Council of the 
District of Columbia by section 404(a) (D.C. Code § l-l 44(a)) of the District of Columbia Self­
Government and Governmental Reorganization Act of 1973 (the "Home Rule Act"). Although 
section 602(a)(6) proscribes any Council act permitting the building of any structure "in excess of 
the height limits contained in" the 1910 Act, the height limits for city blocks adjacent to public 
buildings are not "contained in" the 1910 Act. Instead, the Congress in the 1910 Act authorized 
such height limitations to be set by the Commissioners. 

The legislative history of section 602(a)(6) of the Home Rule Act does not support an 
argument that the elected Council was to obtain less power than the predecessor Commissioners, 
but rather that the Council should not receive new authority to amend the terms of the 191 O Act 
or to cause any building to be constructed in excess of the limitations contained in the 1910 Act. 
Bill 12-170, like the prior Council enactment of the Schedule of Heights Amendment Act of 
1979 (D.C. Law 3-43); amends the Schedule of Heights within the legal parameters of the 1910 
Act and the Home Rule Act. The Council's clear authority to amend the Schedule of Heights, as 
long as the amended height is within the overall limitations of the 1910 Act, has been reviewed 
and found to be existent during the past year by the Council's General Counsel, the D.C. 
Corporation Counsel, and the U.S. Department of Justice (see attached legal memoranda). 
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Bill 12-170 amends Paragraph 14 of the Schedule of Heights to permit a building, which 
is proposed to be constructed at 14th and D Streets, S.W., as part of the Portals development site, 
to be 30 feet taller (pursuant to matter-of-right zoning) than the 80-foot height (as measured from 
the southeast corner of 14th and D Streets) permitted under the existing language of Paragraph 
14. The legislation requires this building to be set back from the 14th Street property line by 
approximately 20 feet, thereby providing greater uniformity with other proposed buildings on the 
Portals site and with existing Federal buildings located to the north along 14th Street. The 
legislation specifies that the new height shall be within the overall parameters of the Zoning 
Regulations, which do not permit any heights in excess of the maximum height limitations set 
forth in the 1910 Act. 

Planning Issues 

The amendment to the Schedule of Heights contained in Bill 12-170 will facilitate major 
office and retail development on the north side of the Portals site, which is bounded by 14th 
Street, Maryland Avenue, 12th Street, and D Street, S.W., in accordance with the District's 
Comprehensive Plan and Zoning Regulations, and within the limits set forth in the 
Congressionally-enacted Building Height Act of 1910. The development is also consistent with 
the urban renewal plan for this site, which was previously approved by the Council and the 
National Capital Planning Commission, and which has since been superseded by the Zoning 
Regulations. 

The Comprehensive Plan designates the Portals site, which in its entirety comprises 
several former Southwest "C" urban renewai parcels on 10. 7 acres of land bounded by D Street, 
Maine Avenue, 12th Street and 14th Street, S.W., within the medium-high density commercial 
land use category and as a development opportunity area located within the central employment 
area. The Portals site is zoned C-3-C, which permits a building to be constructed as a matter-of­
right to a height of 90 feet, as measured from the highest elevated sidewalk adjacent to the 
building (which, in this case, is the Maryland Avenue frontage). Under the planned unit 
development ("PUD") provisions of the Zoning Regulations, the Portals building could be 
permitted to be constructed to 130 feet in height; and under proposed transferable development 
rights ("TDR") provisions of the Zoning Regulations, the Portals site would be eligible to receive 
additional density and height beyond matter-of-right zoning. 

The 1910 Height Act generally limits the maximum height of buildings to the lower of 
130 feet or·the widfu_of the widest adjacent street plus 20 feet, again as measured from the 
highest elevated sidewalk.adjacent to the building. Because the· widest adjacent street to the 
Portals site is Maryland Avenue, which is 160 feet wide (adjacent 14th Street is 110 feet, and 
adjacent D Street is 90 feet), the maximum building height of the Portals building under the 1910 
Height Act is 130 feet, as measured from the Maryland Avenue frontage. 

In addition to placing a cap on building heights, the 1910 Height Act required the Board 
of Commissioners of the District of Columbia to establish a separate Schedule of Heights to 
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further regulate the height of buildings fronting on certain federally-developed portions of the 
District. The Schedule of Heights of Buildings Adjacent to Public Buildings was in fact adopted 
by the Commissioners to limit further the height of buildings, lower than what would be 
permitted under the 1910 Height Act, to ensure the prominence of public buildings in 15 
specified locations in the monumental core of the city. For the North Portals site, paragraph 14 
of the existing Schedule of Heights provides that: 

"On 14th Street, S.Wa, between D and Water Streets, confronting 
the Bureau of Engraving and Printing, no building shall be erected 
or altered so as to be higher than a horizontal line 80 feet above the 
top of the curb at the southeast corner of 14th and D Streets, S.W." 

Bill 12-170 would change this provision of the Schedule of Heights to permit any 
structure on the North Portals site, which is set back an additional 20 feet from the 14th Street 
property line so that it aligns with the Bureau of Engraving and Printing's Annex to the north, to 
have its height established in accordance with the Zoning Regulations rather than the Schedule of 
Heights. The existing Schedule restricts the North Portals site building to a height of 80 feet 
above the elevation of the southeast comer of 14th and D Streets, which, at elevation 24.92, 
means that the top elevation would be 104.92 at this location. However, the amended Schedule 
would allow the North Portals site building to be constructed as a matter of right to a height of 90 
feet (i.e., what is permitted as a matter-of-right under existing C-3-C zoning) as measured from 
adjacent Maryland Avenue, which, at elevation 44, is 20 feet higher than the elevation at 14th 
and D Streets, and thereby permits the top elevation of the building at 14th and D Streets to reach 
134 feet. 

In effect, Bill 12-170 would allow a building on the northern portion of the Portals site to 
be 30 feet higher, as a matter of right, than otherwise would be permitted under the existing 
Schedule of Heights, but the maximum height would be in accordance with zoning and would be 
still 40 feet lower than the overall maximum limits set forth in the 1910 Height Act. Bill 12-170 
would further allow the North Portals site building to apply to the Zoning Commission for an 
additional 40 feet of height pursuant to the PUD and proposed TDR provisions of the Zoning 
Regulations; nonetheless, such additional height, if approved, would still be consistent with the 
overall maximum limits set forth in the 1910 Height Act. 

The Portals project, which has previously been the subject of urban renewal plan 
approvals by the Council, ·calls for development of: four buildings with approximately 1,800,000 
square feet of office space; a 500-room luxury hotel; 108 ,000 square feet of retail space; 48,000 
square feet of theater and community use space; and 3,500 parking spaces. Thus far, a 440,000 
square foot office building (with retail, community and special use space, and parking) was 
completed on Parcel Bin 1991, and a 592,000 square foot office building (with retail and 
parking) was substantially completed on Parcel C last year and is expected to be the headquarters 
of the Federal Communications Commission. Construction of a hotel on Parcel A is expected to 
begin next year. Two additional office buildings with retail space will be constructed on Parcels 
D and E on the northern portion of the Portals site. 
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The Portals site, at the end of the 14th Street bridge at the entrance to the District from 
Virginia, is bounded on the north by D Street, on the south by Maine Avenue, on the east by 12th 
Street, and on the west by 14th Street, in Ward 2. The site is diagonally divided into two sections 
by the Conrail-railroad tracks running in the bed of the old Maryland Avenue. To mitigate the 
impact of the industrial .nature of the railroad and unite the site, the developer put the railroad in a 
tunnel running through the site over which a new Maryland A venue has been constructed. The 
new Maryland Avenue, an original L'Enfant diagonal street reconstructed at its original 160-foot 
width, will continue to be maintained by the developer but remains in public ownership. The 
buildings on the north and south Portals site have been designed by architect Arthur Cotton 
Moore to provide balanced development along Maryland A venue, framing views to the Capitol 
and the Tidal Basin, and to ensure unified heights along this grand new avenue. 

The District of Columbia Redevelopment Land Agency ("RLA") executed an exclusive 
right agreement with Portal Development Associates ("PDA") in J~~ 1987 for the phased 
development of the Portals site. PDA is a limited partnership that includes as general partners 
Republic Properties Corporation, whose principals include Steven A. Grigg, and Eastcoast 
Development Corporation, whose principals include Albert R. Hopkins, Jr. Minority partners 
control 49% of the equity of PDA. 

Section-by-Section Analysis 

Section 1 provides a short title, the Schedule of Heights of Buildings Amendment Act of 
1998. 

Section 2 amends paragraph 14 of the Schedule of Heights of Buildings Adjacent to 
Public Buiidings by adding a proviso that the 80-foot maximum height restriction contained in 
the schedule, ·for buildings located on 14th Street between D and Water Streets, S.W., would not 
apply to a building that is set back in conformity with the facade of the Bureau of Engraving and 
Printing annex located along 14 Street between C and D Streets, S.W. The amendment further 
provides that the height of such a set-back building would instead be governed by the 
requirements of the 1910 Height Act and the Zoning Regulations. The 1910 Height Act limits 
the maximum height of this building to 130 feet, as measured from the Maryland A venue 
frontage. The Zoning Regulations currently limit the maximum height of this building to 90 feet 
as a matter of right, with the possibility of obtaining 40 additional feet in height pursuant to the 
PUD and TDR provisions of the regulations. 

Section 3 adopts the fiscal impact statement contained in this report, which states that the 
proposed legislation would have a positive fiscal impact upon the District. 

Section 4 provides the effective date.-
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Fiscal Impact 

Enactment of Bill 12-170 will have a positive fiscal impact upon the District, because it 
facilitates the completion of a major commercial project which has generated direct payments 
and tax revenues to the District of Columbia. 

The District government received disposition proceeds totaling $11, 13 9, 782 for Parcels A 
and B, and $15,782,001 for Parcel C in June of 1989. Additional cash payments totalling 
$7 ,000,000 are payable in connection with Parcel C, $1,000,000 of which was paid in May 1996 
and $1,000,000 of which was paid in January 1998. The remaining $5,000,000 for-Far:cel C. will 
be paid during 1998. The District of Columbia has also received cash payments totaling 
$3,558,595 thus far for Parcels D and E. 

In addition to the above direct payments to the District, the developer has expended over 
$23 million of hard and soft costs to build and maintain the. public roadway extension of 
Maryland A venue over the Conrail tracks that bisect the Portals site, which defines a gateway 
into the city and is dedicated for public use. In addition, the aeveloper has maae payments to 
Conrail in excess of $3.25 million to resolve litigation between the District and Conrail regarding 
the District's attempts to exercise its eminent domain power the same railroad lines. 

If the amendment to the Schedule of Heights in Bill 12-170 is not enacted, disposition 
proceeds to the District for Parcels D and E could be reduced by as much as $9, 700,000, as.a 
result of the developer's inability to build an additional I 05,300 square feet, or three floors, of 
office space along 14th Street under matter-of-right zoning. This reduction in space would result 
in approximately 500 fewer permanent Jobs in the District, and a reduction in annual property tax 
revenues to the District of approximately $400,000. (This estimated loss of jobs and revenues 
would be even higher if the dev.eloper of.this building receiv.es additionalheight .or density from 
the Zoning Commission pursuant to the PUD and proposed TDR regulations). The development 
of the Portals office buildings on Parcels D and E is expected to generate total additional 
property tax revenue to the District of approximately $8.6 million annually. 

To date, the Portals project has generated more than 1,300 construction jobs, as well 17 
permanent jobs under the control of PDA. It is estimated that these employment figures will be 
matched in the construction of the northern office buildings. PDA previously committed to 
employ at least 51 percent of these construction and permanent jobs with residents of the District 
of Columbia. For Parcel B and the Maryland A venue roadway, 45% of the construction jobs and 
3 0% of the permanent jobs were filled by District residents. For Parcel C, 54% of the 
construction jobs and 50% of the permanent jobs were filled by District residents. PDA has 
pledged to continue its commitment to ensure that future jobs will be made available to District 
residents. The developer will continue to distribute all employment announcements to the 
Department of Employment Services and Southwest community organizations, as well as 
advertising in local newspapers. 
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Advisory Neighborhood Commission Review 

Notice of Bill 12-170 was provided by the Committee to Advisory Neighborhood 
Commission ("ANC") 20, in accordance with the requirements of the law. 

Lee Eckles, chairperson of ANC 20, testified in opposition to Bill 12-170 at the public 
hearing that was held by the Committee on October 14, 1997. The opposition was based 
primarily on the density and height of the existing Portals development, which the ANC stated 
creates a "fortress-like barrier at the river's edge" that "further isolates the 'federal city' from its 
most visually attractive and humanistic features. The architect for the Portals project, Arthur 
Cotton Moore, responded to this criticism as follows: 

" ... the Portals is hardly a 'fortress-like development. It is rather a complete urban design 
plan for a section of the city with the usual and comfortable balance of buildings, streets and 
plazas. There has been a conscious attempt to parallel and echo the pattern of structures and 
open public spaces that has been successful on Pennsylvania A venue. These privately built, but 
fully accessible streets and plazas are the basic arrn_atu(e _and geometry of_the desigp and_provide 
access where none has existed before. Principally, new Maryland Avenue (the missing 
complementary Avenue to Pennsylvania Avenue in the L'Enfant plan) provides a landscaped 
walking environment over active railroad lines ending at a circular plaza with an overlook of the 
Jefferson Memorial and Tidal Basin. Newly created nonvehicular 13th Street, between the first 
building and the future hotel, will lead to a recycled railroad bridge as a new pedestrian 
connection over the hazardous high-speed traffic lanes to the open air Fish Market, adjacent 
marinas, Tidal Basin, monument area, and the residential community of Southwest. When the 
central circular plaza is completed, it will provide an open public landscaped area the size of 
Sheridan Circle, but without the commuter traffic. All this must be seen as a welcoming urban 
environment in direct contrast to the adjacent plethora of enormously scaled bridges and 
freeways which are not part of the Portals project and which do have some visual and functional 
isolation and fortress-like qualities. 

"Moreover, what is being considered is the north side of the Portals which abuts some of 
the largest and most fonnidable structures in the city. The north side of the Portals faces across 
D Street the huge industrial structure of the Bureau of Engraving and Printing Annex and the 160 
foot high main heating plant for the federal government. It is impossible to be even a little 
fortress-like in the shadow of these gargantuan structures as it is to have perceptual visual impact 
from the north side of the Portals project on the new Southwest. In short, the north side now 
under consideration will have no impact, and t..he south side when fully completed will only be 
beneficial, providing new public spaces and new access." 

National Capital Planning Commission Review 

The Committee received the attached letter, dated January 8, 1998, from the National 
Capital Planning Commission in opposition to Bill 12-170. The Commission's opposition was 
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based primarily on its view that "the Council lacks legal authority to amend the Schedule of 
Heights to permit a building taller than that permitted by the current schedule." The Commission 
stated that its view was based on a 1990 Department of Justice interpretation, which has recently 
been reevaluated and revoked by the Department of Justice, which concluded that the 1990 
interpretation was in error. As stated previously, the Department of Justice now agrees with the 
Council's General Counsel and the Corporation Counsel that the Council has the authority to 
amend the Schedule of Heights, as long as the amended height is within the overall limitations of 
the 1910 Height Act. 

Position of the Executive Branch 

Duryea C. Smith, Acting Administrator of the Neighborhood Preservation and 
Commercial Development Administration of the Department of Housing and Community 
Development, testified on behalf of the executive branch at the public hearing on Bill 12-1 70 in 
support of the legislation. 

John M. Ferren, Corporation Counsel, submitted the attached letter, dated November 26, 
1997, opining that the Council has the authority to amend the Schedule of Heights consistent 
with the Height Act, and that Bill 12-170 is legally sufficient. 

Committee Action 

The Committee held a public hearing on Bill 12-170 on October 14, 1997. The 
Committee.rec=eiX-~~-Y~_stiI11:99,y __ i11_suRpQrt .~f_Jhe"qjILfre>J:Il~_.-P_uzyea_Smith_~d,J>en;y :-l;>_~ny, 
Department of Housing and Community Development; Steven Grigg, Albert Hopkins, Jr. 
Christopher Collins, and Arthur Cotton Moore, Portals Development Associates; and Mark 
Weiss and Margaret Feldman, Southwest residents. The Committee received testimony in 
opposition to Bill 12-170 from Lee Eckles, Advisory Neighborhood Commission 20; Dorothy 
Miller, Advisory Neighborhood Commissioner 2A05; and David Grinnell, Committee of 100 on 
the Federal City. Attached is a copy of written testimony and comments on Bill 12-170. 

The Committee considered a draft amendment in the nature of a substitute to Bill 12-170 
at a meeting on October 20, 1998. Chairman Cropp moved approval of Bill 12-170 as amended 
ai-:1.d this CoITu."Ilittee R~port, which were approved by voice votes (Chairma,."1 Cropp and 
Councilmembers Allen, Brazil, Catania, Chavous, Evans, Jarvis, Patterson, Schwartz and Smith 
present; Councilmembers Ambrose, Mason and Thomas absent). 

Attachments 
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St!ptemh11r J. 1998 

The Honorabil' Linda W Cropp 
Chairman 
Council of the District of Columbia 
-Ul .f'h Street. NW. Room 70-1 
Washington. D.C. 20001 

Dear Chairman Cropp: 

nr-."" ...... ·-
-- v -. . ._ !': 

. "98 SEP -8 A 9 :7 7 

r·;. ,..., 

The Depury Artorney General has asked me to forward a copy of 

the enclosed memorandum to you/or .vour information. 

Enclosure 

Sincerelv. 

e-J~.,~,~ 
Annie Bradley 
Confidential Assistant 
{O 

Eric H. Holder, Jr. 
Deputy Attorne.vcGeneral 



Office of Legal Counsel 

Office of the Deputy Assistant Attorney General Jfa.Jhington, D.C. 20510 

August 28, 1998 

MEMORANDUM FOR ERIC H. HOLDER, JR, 
DEPUTY ATTORNEY GENERAL 

From: Beth Nolan ~ "J/k---.-
Deputy Assistant Attorney General 

Re: Authority of the Council of the District of Columbia to Amend the Schedule of Heights 
Under Section 602(a)(6) of the Home Rule Act 

This memorandum responds to your request for our views regarding the authority of 
the Council of the District of Columbia to amend the Schedule of Heights of Buildings 
Adjacent to Public Buildings ("Schedule of Heights"). Specific.ally, we have considered 
whether, under§ 602(a)(6) of the Home Rule Act of 1973, the Council has the authority to 
amend the Schedule of Heights as long as any amendment is within the overall limitations set 
forth in the Building Height Act of 1910. We conclude that the Council does have that 
authority, and that its authority is nornrrther-restricted-by-the-limitatien-s-containecLin_the 
Schedule of Heights that was in effect in 1973. 

I. Background 

Section 5 of the Building Height Amendment Act of 1910, 36 Stat. 452 (codified as 
amended at D.C. Code Ann. § 5-405 (1994)) ("Height Act"), contains limitations on the_ 
permissible heights of buildings in the District of Columbia. Those limitations depend on the 
width of the street on which a building will front, and on whether the street is a business or a 
residential street. In addition, the Height Act provides that the maximum height of buildings 
on blocks adjacent to public buildings • shall be regulated by a schedule adopted by the Council 
of the District of Columbia. "1 Since.1910, the Commissioners of the District of Columbia, 

1 Section S of the Height Act, as amendod, provides in pertinent part: 

(a) No building &ball be erected, altered, or rwed in the Di.strict of Columbia in any 
manner to a.s to e,:coed in height above the sidewalk the width of the ltreet., avenue, or highway 



and subsequently the Council, have exercised their authority to set such further height 
limitations under a Schedule of Heights in 15 different areas of the District adjacent to public 

· buildings, including the blocks around the White House, the Supreme Court Building, and the 
House and Senate Office Buildings. 

In 1973 Congres~ enacted the District of Columbia Self-Government and Governmental 
Reorganization Act, Pub. L. No. 93-198, 87 Stat. 774 (1973) (the "Home Rule Act"), which 
gave the Council.broad legislative powers over "all rightful subjects of legislation within the 
District. fl D.C. Code Ann. § 1-204 (1992). That grant of authority, bowever1 is not absolute. 
One of the limitations place.cl on the Council is set forth in § 602(a)(6) of the Home Rule Act: 

(a) The Council shall have no authority to pass any act contr.uy to the 
provisions of this Act except as specifically provided in this Act, or to: 

(6) Enact any act, resolution, or rule which permits the building 
of any structure wi~hin the District of Columbia in excess of the 
height limitations contained in § 5-405, and in effect on 

in its front, increased by 20 feet; but where a building or proposed building confronts a public 
space or reservation formed at the intersection of 2 or more streets, avenues, or highways, the 
course of which is not interrupted by said public space or reservation. the limit of height of the 
building shall be determined from the width of the widest street, avenue, or highway .... 

(b) No buildings shall be erected, altered, or raised in any manner as to e:,;:ceod the 
height of 130 feet on a business street or avenue ... except on the north side of Pennsylvania 
Avenue between 1 .. and 15* Streets Northwest, where an extreme height of 160 feet will be 
permitted. 

{c} On a residence street, avenue, or highway no building shall be erected, altered, or 
ra.ised in any manner so as to be over 90 feet in height at the highest part or the roof or parapet 

(d) Toe height of a building on 1. comer lot will be determined by the width of the 
wider street. 

{0 On blocks immediately adjacent to public buildings or to the side of any public 
building for which plans have boeo prepared and money appropriated a.t the time of the 
application for the permit to construct aid building, the maximum height ahall be regul&.ted by a 
schedule adop~ by the Council of the District of Columbi.L 

0.C. Code An.n. § S-405. ~ originally eoacted, the Height Act granted the authority to adopt a schedule of 
heights to the Di.!trict of Columbia Board of Commissioners. That authority was tramferred in 1967 to the newly 
created District of Columbia Council, ~ Reorpnmtion Pim No. 3 of 1967, § 402, 1 120, D.C. Code Ann. 
vol. 1, p. 126, 137 (1991), and in 1973 to the Coo.ncil of the District of C.Olumbia., ~ O.C. Code Ann. f 1-
227(1.) (1992). 

2 



December 24, 1973[.] 

o.'c. Code Ann. § 1-233 (1992). 2 

The question pose.d here is whether the Home Rule Act's reference to "the height 
limitations contained in.§ 5-405, and in effect on December 24, 1973" includes the limitations 
contained in the Schedule of Heights that was in effect on December 24, 1973. If it includes 
those limitations, then the Council lacks the authority to amend the Schedule of Heights in a 
way that would make it less restrictive than it was on December 24, 1973. 

Both the Council's General Counsel and the District's Cotp0ration Counsel have 
concluded that § 602(a)(6) of the Home Rule Act does not refer to the height -limitations 
contained in the Schedule of Heights, but refers only to the height limitations included in the 
Height Act of 1910 itself, as amended (§ 5-405 of the D. C. Code). Aea>rdingly, in their 
view, the Council bas the power to amend the Schedule of Heights to the extent that any such 
amendment is consistent with (i.e., no less restrictive than) the overall limitations set forth in 
the Height Act. See Memorandum for Linda W. Cropp, Chairman, Council of the District of 
Cotumoia ;-frgm-eharlotte-Brookins-Hud-son, GeneraLCounsel, __ counciLof th~ Dist.ric_t_o_f 
Columbia (Nov. 24, 1997); Letter for Linda W. Cropp, Chairman, Council of the District of 
Columbia, from John M. Ferren, Corporation Counsel, Government of the District of 
Columbia (Nov. 26, 1997) ("Corporation Counsel Letter"). 

The National Capital Planning Commission, however, has expressed a contrary view. 
See Letter for Linda W. Cropp, Chairman, Council of the District of Columbia, from.Harvey 
B. Gantt, Chairman, National Capital Planning Commission {Jan. 8, 1998). The 
Commission's view is based on a 1990 opinion letter from the Environment and Natural 
Resources Division of the Departmeafof Justice {"ENRD"). See Letter for Linda Dodd· 
Major, General Counsel, National Capital Planning Commission, from Richard B. Stewart, 
Assistant Attorney General, Environment and Natural Resources Division, Department of 
Justice (Nov. 6, 1990), rq,rinte.d in 137 Cong. Rec. 5131 (1991) (" 1990 ENRD Letter"). The 
principal conclusion of the 1990 ENRD Letter is that the Council's authority to amend the 

2 As originally enacted in 1973, § 602(a)(6) of the Home Rule Act was worded as follows: 

(a) Toe Council shall have no authority to pass any act contrary to the provisions of this Act 
except as spocifie&lly proyided in this Act, or to -

(6) ena.ct any &et, m10lutlon, or rule which permits the building of any 
structure within the District of Columbia in excess of the height limitations 
contained in ICC-tion 5 of the Act ofiune 1. 1910 <D.C. Code, acc. S~S), and 
in effect on tbe date of enactment of this Act[.] 

Pub. L. No. 93-198, f 602, 81 SW. 774, 813 (1913) (emphasis added). 
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Schedule of Heights is subject to the other limitations set forth in the Height Act. 3 However, 
the letter also 'contains a para.graph (not necessary to its overall conclusion) discussing § 
602(a)(6) of the Home Rule Act and concluding that the height limitations referred to in that 
section include the limitations in the December 1973 Schedule of Heights. See jg._ at 12. 
Recently, ENRD has reevaluated the view expressed in this paragraph of the.1990 ENRD 
Letter and has co1:1cludC:4 that it was in error. ENRD has consequently revoked the 1990 
ENRD Letter. See Memorandum for Dawn Johnsen, Acting Assistant Attorney General, 
Office of Legal Counsel, from Lois J. Schiffer, Assistant Attorney General, Environment and 
Natural Resources Division {June 30, 1998). For the reasons set forth below, we agree with 
ENRD's recent conclusion that both the plain meaning and the legislative history of the Home 
Rule Act support an interpretation under which the Council may amend the Schedule· of 
Heights consistent with the statutory limitations in§ 5-405 of the D.C. Code. 

II. Disc11$ion 

•Interpretation of a statute must begin with the statute's language. " Mallard v. United 
States District Court, 490 U.S. 296, 300 (1989). We believe that the plain language of 
§ 602(a)(6) of the Home Rule Act (D.C. Code Ann. § 1-233(a)(6)) supports the District's 
interpretation. 

The statutory language restricts the range of the Council's authority to alter the 
Schedule of Heights to "the height limitations contained in § S-405, and in effect on December 
24, 1973." The height limitations set forth in the Schedule of Heights as of December 24, 
1973, however, were not (and are not) "contained in" § 5-405 (§ 5 of the Height Act). 
Rather, that section contains certain specific height limitations (§ 5-405(a)-(d)) and also 
includes a provision that the Council shall further regulate the heights of buildings adjacent to 
public buildings by adopting a "schedule" (§ 5-405(f)). While § 5-405(f) may be considered 
an authoriz.ation to adopt height limitations, it is not itself a height limitation. The tenns of the 
Schedule of Heights, on the other hand, are not contained in § 5-405 of the D.C. Code. 
Therefore, the statutory phrase "the height limitations contained in§ 5-405• does not by its 
terms eacompas~ the height limitations set forth in the Schedule of Heights. 

The analysis is not altered when one considers the additional statutory language "and in 
effect on December 24, 1973. • Because the pertinent phrases are joined by the conjunction 
"and,• the •height limitations• identified by§ 602(a)(6) of the Home Rule Act must be both 
"contained in§ 5-405" ~ "in effect on December 24, 1973." The statute would be broader 
if it were phrased in the disjunctive, but it is not. Thus, under the natural reading of the 
language, truat a height limitation is •m effect on December 24, 197J- does not bring it within 
the statute unless it is also "contained in § S-405. • 

3 The Council's General Counsel and the Di,trict's Corporation c.oun,c1 both agree with this conclusion, a.s 
dowc. 
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The 1990 ENRD Letter failed to recognize the significance of this language in its brief 
discussion of § 602(a)(6) of the Home Rule Act. It stated: 

Section 602(a)(6) prohibits the Council from enacting any act which permits the 
building of Ml structure that exceeds (1) the section S-405 height limitations, or 
(2) the height limitations in effect on December 24, 1973 - which include the 
Schedule of Heights as it existed at the time the Home Rule Act was enacted. 
In other words, under section 602(a)(2) [sic] of the Home Rule Act, the 
Council's authority under section 5-405(f) of the Height Act is limited to 
amending the Schedule of Heights to set height limits that are (1) lower than the 
applicable Height Act limits (for locations not included on the pre-Home Rule 
Schedule of Heights), or (2) lower than the pre-Home Rule Sche.dule of Heights 
limitations (for locations that are included in the pre-Home Rule Schedule). 
Toe Council is barred by section 602(a)(6) of the Home Rule Act from 
exceeding either of those limitations. 

1990 ENRD Letter at 12 (footnote omitted). This discussion, however, does not follow the 
language of§ 602(a)(6). In fact, its significant rephrasing of the statutory language - and in 
particular its substitution of disjunctive l@guage - highlights the lack of suppon for this 
interpretation in the actual language of the statute. See Corporation Counsel Letter at 5. The 
natural reading of§ 602(a)(6)'s language covers only those height limitations that are both 
"contained in§ 5-405" and "in effect on December 24, 1973." 

We have considered whether th.is reading of the statute renders superfluous the phrase 
"and in effect on December 24, 1973." See 2A Nonnan J. Singer, Sutherland Statutozy 
Construction§ 46.06, at 119 (5th ed. 1992) (starute should be construed to give meaning and 
effect to each term). It would seem that Congress could have achieved the same result by 
referring to •the height limitations contained in § 5-405 11 without the additional •and in effect" 
phrase. As enacted in 1973, however, the Home Rule Act referred to "the height limitations 
contained in section 5 of the Act of June 1. 1910 (D.C. Code, sec. 5-405)." Se.e supra note 2. 
The Height Act was amended several times after 1910.4 Thus, the additional phrase in the 
Home Rule Act - which originally was "and in effect on the date of enactment of this Act" -
makes clear that the Council is bound not only by the limitations of the Height Act of 1910 
itself, but also by all amendments to the Act that were in effect when the Home Rule Act was 
enacted. The phrase is therefore not superfluous. 

The plain language of§ 602(a)(6), in our view, does not cover the height limitations set 
forth in the Schedule of Heights. Even if the language were ambiguous, however, the 

.. 
Soe, e.g., ActofJune 7, 1924, ch. 340, 43 Stl.t. 647; Act of Feb. 21, 1925, ch. 289, 43 Stat. 961; Act of -

May 16, 1926, ch. ISO, 44 Stat. 298; Act of Aprli 29, 1930, ch. 220, 46 Stat. 258; Act of March 24, 1945, ch. 
37, 59 Stat. 38; Act of Sept. 22, 1961, Pub. L No. 87-281, § 1, 75 Stat. 583. 
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legislative history would not warrant a contrary conclusion. 

The House report on the Home Rule bill describes § 602(a)(6) as precluding the 
Council from "pennitting the construction of buildings in excess of the present height 
limitations set by Congress. "5 Rep. Fauntroy similarly referred to "the height limitations 
imposed by the Congress. "6 Because the height limitations in the Schedule of Heights are set 
by the Council rather than Congress, these references support the view that§ 602{a)(6) 
addresses only the limitations set foqh in. the Height Act. 

The conference report describes § 602(a)(6). as providing that "the Council could not 
change building height limitations. "7 Similarly, Rep. Diggs, the chair of the House 
Committee on the District of Columbia, stated that the Council is "prohibited from modifying 
the building height limitations now in effect, 111 and from "increasing height limitations on 
buildings. 119 Such references are ambiguous. While they could arguably suggest a broader 
reading of § 602(a)(6) as including the Schedule of Heights limitations, they could also 
reasonably be construed as shorthand references to the limitations contained in the Height Act 
itself. 

The strongest arguable basis in the legislative history for a contrary view appears to 
consist of two statements by Jacques DePuy, counsel to the House Subcommittee on 
Government Operations of the Committee on the District of Columbia, during markup of the 
bill. Before the provision was drafte.d, he suggested that the Members might want to add "in 
the specific limitations of the Council an amendment combining the existing height 
limitations. "10 And when presenting the provision, he stated: 

What we drafted was an amendment which would go to the limitations 
on the Council that the Council could not enact an act that permitted building 
above existing height limitations, and freezing in what now is existing law, and 

s H.R. Rep. No. 93-482, at IS (1973) (emphasis added); see a.lso id. at 37 (section-by-section analysis recites 
language off 602(a)(6) without the final "and in effect on ... • phrase). 

6 
House Committee on the District o{ Columbia., 93d Coag., 2d Sess., Home Rule for the District of 

Columbia 1973-1974, Background and Legislative History 1125 (Comm. Print 1974) (proceedings d.tted July 2S, 
1973) (emphasis added) (•Home Rule Act Legislative History•). 

7 H.R. Con!. Rep. No. 93-703, at 15 (1913). 

I Home Rule Act Legisl.ative History at 1358 (July 31, 1973). 

9 J.!h at 3051 (Dec. 17, 1973). 

10 l9.,_ at 215 (May 17, 1973) (empha!is added). 
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would prohibit the Council from allowing any building above that limitation. 11 

These statements could be read to support the view that Mr. DePuy contemplated a provision 
precluding the Council from broadening the height limitations in the Height Act as well as 
those in the Schedule of Heights in effect in 1973. Even these statements, however, are far 
from clear in their meaning. The reference to "freezing in what now is existing law," for 
example, could simply indicate that the Council would not have unrestricted authority to 
amend§ 5-405, as it would with respect to many other provisions of the D.C. Code. 
Moreover, neither the congressional reports nor comments by Members of Congress reflect 
any intent on their part to include the separate Schedule of Heights restrictions in the scope of 
§ 602(a)(6). 

In sum, the legislative history does not reveal any clear or generally accepted intent on 
Congress's part to preclude the Council from making the Schedule of Heights less restrictive 
than it was at the time the Home Rule Act was adopted. Thus, even when the legislative 
history is consulted, it fails to overcome the natural reading of the statute as covering only 
those height limitations contained in the Height Act, as amended. 

m. Conclusion 

For the foregoing reasons, we conclude that the Council has the authority, under 
·"§ 602(a)(6) of the Home Rule Act, to amend the Schedule of Heights as long as any 
amendment is within the overall limitations set forth in the Height Act of 1910, as amended 
(D.C. Code Ann. § 5-405), and that that authority is not further restricted by the limitations 
contained in the Schedule of Heights that was in effect on December 24, 1973. 

-11 14.. at 302 {May 21, 1973) (emphasis added). 
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cot.:SCIL Of" Tl'IE DISTRICT OP' COLCMBIA 

WASHINGTON, D. C, 20001 

LINOA W. CROPP 

c:i... .... 

January 12. 1998 

The Honorable Eric H. Holder. Jr. 
Deputy Attorney General 
United States Department of Justice 
950 Pennsylvania Avenue, N.W., Room 2337 
Washington, D.C. 20530 

Dear Mr. Holder: 

I am v.Titing to request an updated legal opinion by the Department of Justice on the 
authority of the Council of the District of Columbia to amend.the Schedule of Heights of 
Buildings Adjacent to Public Buildings ("Schedule of Heights'') and an opinion specifically on 
the Council's authority to amend the Schedule of Heights as proposed by a bill that is pending in 
the Council. 

Attached for your review are two recent legal opinions by the Council's General Counsel 
and the District's Corporation Counsel. each concluding that: (1) the Council has the authority 
to amend the Schedule of Heights as long as the amendment is within the overall limits set forth 
by An Act To regulate the height of buildings in the District of Columbia. approved June 1. 191 O 
(36 Stat. 452; D.C. Code§ 5-401 et seq.) ("1910 Act"); and (2) the Council has the authority to 
amend the Schedule of Heights as proposed by the attached Bill 12-170, the Schedule of Heights 
of Buildings Amendment Act of 1997. which is pending in the Council. 

My request to you is prompted by the attached comments recently submitted to the 
Council by a federal agency, the National Capital Planning Commission ("NCPCf1), which has 
advised that it believes that the Council lacks the legal authority to amend the Schedule of 
Heights to permit a building that exceeds the height set forth in the Schedule of Heights that was 
in effect at the time of enactment of the i 973 Home Rule Act. even if such height is wilrtln the 
overali maximum limits established by the 1910 Act. The NCPC's 1tiew relies on the attached 
1990 opinion by the Department of Justice, portions of which are contradicted by the opinions of 
the Council's General Counsel, the District's Corporation Counsel, and the attached 1986 opinion 
by the U.S. General Acc-ounting Office. In light of these contradictions, I respectfully request 
that the Department of Justice revisit the question of the Cow1cil's authority in this area. 

Your Depa.rtrnent's attention to this matter would be very much appreciated. 

Attachments 

~di 
Linda W. Cropp t7t.ff 
Chaim-,.ai, 



cc: All Councilmembers 
Mayor Marlon Barry, Jr. 
Congresswoman Eleanor Holmes Norton 
White House Advisor Carol Thompson Cole 
NCPC Chainnan Harvey B. Gantt 
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NATIONAL CAPITAL PLANNh 4G COMMISSION 

IN REPLY REFER TO: 
NCPC·File No. 1731 

JAN O 8 '9J3 

Honorable Linda W. Cropp 
Chairman 
Council of the Dislricl of Columbia 
414 4th Street, N.W .. Room 704 
Washington. D.C. 20001 

Dear Chairman Cropp: 

Thank you for the opponunity LO comrnem on Bill 12-l 70. the Schedule of 
Heights of Buildings Amendment Act of 1997. As we understand the proposed 
bill. the Schedule of Heights would be changed to permit any structure on the 
Nonh Portals site. which is set hack an additional 20 feet from the 14th Street 
property line: so as lll align with the Bureau of Engraving and Printing's Annex to 
the north. t0 have its height established in accordani:~ with the Zoning Regulations 
rather than the Schedule of Heights. Simply put, the Schedule currently would 
restrict any North Penal site building to a height of 80 feel above the elevation of 
the southeast comer of 14th and D Streets. or a top elevation of 104.92. The 
proposed bill would allow the building to be constructed to 90 feet (what is 

_ permitted under the existing C-3-C- zoning) as measured from Maryland Avenue. 
· which is elevated to 44 feet. Therefore, as a result of the proposed legislation. the 

effective permissible height of the North Ponals building at 14th and D Streets 
would be an elevation of 134 feet or approximately 30 feet above which is now 
allowed under the Schedule of Heights. 

The National Capital Planning Commission opposes the proposed bill for two 
reasons. First. the Schedule of Heights was adopted in order to regulate the height 
of private buildings fronting on certain federally-developed ponions of the District 
of Columbia. It was designed to protect and maintain the prominence of federal 
buildings and monuments. in this city by establishing.. in various locations around 
the city, heights that are generally lower than what would nonnally be permitted by 
Zoning. Allowing the North Ponal site to be built to a practical elevation of 130 
feet would effectively abrogate that Congressional intent by permitting a building 
which would be taller than the currently existing Bureau of Engraving and Printing 
Annex (BE&P) which is approximately 95 feet. 
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Honorable Linda W. Cropp 
Page2 

The Commission has consulted with officials at BE&P who have expressed strong 
opposition to any legislation which would raise the current height limit of 80 feet. 
The -Bureau's position. which is set out in the attached letter. is based on three 
factors. interference with the dispersal of stack emissions exiting the roof. 
obstruction of natural light sources for hand engraving work being done on the top 
floors. and concerns about Bureau security. 

Secondly. the Commission believes that the Council lacks legal authority to amend 
the Schedule of Heights to permit a building taller than that permitted by the 
current Schedule. Our view is based on Section 602(a)(2) of the Home Rule Act. 
(D.C. Code§ 1-233) which provides that the Council shall have "no authority" to: 

enact any act. resolution. or rule which pennits the building of any 
structure within the District of Columbia in exce$.., of the height limitations 
contained in Section 5-405 [section 5 of the Height Act]. and in effect on 
December 24. 1973. 

In a 1990 opinion, the Department of Justice interpreted section 602(a)(2) to mean 
that: 

[Ujnder section 602(a)(2) of the Home Rule Act, the Council's authority 
under section 5-405(f) of the Height Act is limited to amending the 
Schedule of Heights to set height limits that are (1) lower than the 
applicable Height Act limits (for locations not included on the pre-Horne 
Rule Schedule of Heights), or (2) lower than the pre-Horne Rule Schedule 
of Heights limitations (for locations that are included in the pre-Horne Rule 
Schedule.) The Council is barred by section 60:(a)(6) of the Home Rule 
Act from exceeding either of those limitations. 

Since the proposed bill would result in a building whose height would exceed the 
limitations in the Schedule of Heights in effect at the time the city was given Home 
Rule. this Commission would oppose Bill 12-170. 

Please let me know if I can be of any further assistance. 



<&nuernment nf t}Jt lli!ttrict nf Qtnlumbia 
OFFICE OF THE CORPORATION COUNSEL 

JUDICIARY SQUARE 

.... , FOURTH ST .. NW 

WASHINGTON. C C 20001 

November 26,1997 

Honorable Linda W. Cropp 
Chairman 
council of the District of Columbia 
suite 704 
441 4th St., N.W. 
Washington, D.c. 20001 

Dear Chairman Cropp: 

IN REPt.Y REl'ER TO. 

This is in reply to your October 22, 1997 request that I 
provide you with copies of earlier opinions by this Office 
addressing the authority of the Council of the District of 
Columbia to amend the Schedule of Heights of Buildings Adjacent 
to Public Buildings (hereinafter, "Schedule''), and to advise you 
concerning the Council's authority to amend the Schedule in the 
manner provided for in Bill 12-170, the "Schedule of Building 
Heights Amendment Act of 1997". 

In a July·23, 1979 memorandum (copy enclosed), then Deputy 
corporation Counsel Robert Mccally concluded that the Council of 
the District of Columbia was free to amend the Schedule, and this 
position was reiterated in the September 26, 1990 letter from 
then corporation counsel Herbert a. Reid to then Chairman of the 
council David A. Clarke (copy enclosed). For the reasons set 
forth below, it·is my opinion that the council may amend the 
Schedule, subject to the height restrictions set forth in the 
Building Height Arnend~ent Act of 1910, approved June 1, 1910, 36 
Stat. 452, a~ amended, D.c. Code§ 5-405 (1994) (hereinafter, 
"Height Act"). 

1. The Height Act 

The Height Act includes maximum building heights which vary, 
depending upon the width of the street on which a building will 
front, and upon whether the street is a business or residential 
street (D.c. Code§ 5-405 (a)-(e)), as well as specific 
limitations for buildings in certain identified locations (D.C. 



Code§ 5-405 (g) and (h)). In addition, the Height Act contains 
the following provision: 

on blocks immediately adjacent to public buildings 
or to the side of any public building for which plans 
have been prepared and money appropriated at the time 
of the application for the permit to construct said 
building, the maximum height shall be regulated by a 
schedule adopted by the Council of the District of 
Columbia. 1 

D.C. Code§ 5-405 (f}. 

Clearly, this section authorizes the __ Gquncil to establish 
separate height restrictions for· buildings constructed adjacent 
to public buildings. It is my view that the Height Act permits 
the Council to increase height restrictions in the Schedule of 
Heights, so long as the increased height limitation does not 
exceed the limits set forth in the Height Act. When Congress 
enacted the Height Act, it enacted clear, unambiguous height 
limitations for various parts of the District. Nothing in the 
language of the Height Act suggested that the limited grant of 
aµthority to the Board of commissioners to establish a schedule 
of heights for buildings near public buildings was intended to 
authorize the commissioners to circumvent these Congressionally­
enacted limits. See Memorandum of the congressional Research 
Service to Chairman Ronald V. Dellums, House District of Columbia 
committee, March 4 1 1991, reprinted in 137 Cong. Rec. 5125-5128 
{daily ed. March 6, 1991) (detailed analysis of how the plain 
meaning approach to statutory interpretation supports this 
reading of the Height Act). 

The legislative history supports this interpretation. 
Before the Height Act was enacted, Congress had enacted a series 
of height limitations similar to those now in effect, but without 
any provision for the local government to promulgate a schedule 
of heights for buildings adjacent to public buildings. Building 
Height Act of 1899, ch. 322, 30 Stat. 922, 1899. Thereafter, the 
Commissioners asked Congress to reduce the height limitation fo~ 
buildings that would be adjacent to Union Station (which was then 
under construction}. Letter from Henry V.G. Macfarland, 
President, District of Columbia Board of Commissioners, to Jacob 
H. Galtinger~ Chair~an, Senate committee on the District of 

When the Height Act was originally enacted, it provided for 
the schedule of heights to be adopted by the Board of Commissioners 
of the District of Columbia. This authority was transferred to the 
District of Columbia Council by Reorganization Plan No. 3 of 1967, 
§ 402, ~ 120, and then to the Council by§ 404(a) of the Home Rule 
Act, o.c. Code§ l-227(a) (1992). 
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Columbia, December 10, 1904, reprinted ins. Rep. No. 3082, 
Cong. 3d Sess. (1905). congress did so in 1905. Then, in 1910, 
congress revised the 1899 Act to include the provision allowing 
for the deyelopment of a schedule of heights. The House Report 
for this legislation noted that, "[t]he present law has no such 
provisions. The commissioners have found it advisable to make 
such regulat;:!.~ns (governing the height of buildings on blocks 
adjacent to public buildings] .... , and the present building 
regulations fix the height of buildings on G and F streets, 
between Seventh and Ninth, adjacent to the United States Patent 
Office, and on Fifteenth street, between PenDsylvania avenue and 
G street, adjacent to the Treasury. This. clause is inserted in 
order that there may be no question as to the right of the 
commissioners to make such a regulation." H. Rep. No. 7;20, 61st 
Cong. 2d Sess. 2 ( 1910} • Thus, .. the language in the Height Act 
concerning the schedule of heights was intended to ratify the 
conunissioners'.previous efforts to regulate building height, and 
to make clear that they had the authority to atlopt similar 
regulations in the future. The Commissioners had no authority to 
authorize buildings to be built higher than the congressionally 
enacted limits before 1910 and the 1910 legislation simply 
clarified their narrow authority to regulate building heights 
within these limits. 

2. The Home Rule Act 

Section 602 of the District of Columbia Home Rule Act, 
approved December 24, 1973, Pub. L. 93-198, 87 Stat. 790, o.c. 
Code § 1-233 ( a) ( 6) { 1992) (the "Home Rule Act restrictionr:) , 
provides that, notwithstanding its general legislative power, the 
Council of the District of Columbia has no authority to 

[e]nact any act, resolution, or rule which permits the 
building of any structure within the District of Columbia in 
excess of the height limitations contained in section 5 of 
the Act of June 1, 1910 (D.c. Code, sec. 5-405) (the Height 
Act], and in effect on December 24, 1973. 

This provision of the Home Rule Act plainly prohibits the Council 
from altering any building height limitation that was included in 
the Height Act and in effect on December 24, 1973, i.e., any 
l~mitation which satisfies both conditions. Cf. United States v. 
Bear, 932 F.2d 1279, 1281-B~ (9th Cir. 1990) (federal statute 
which referred to any offense 11 that is not defined and punished 
by Federal law" (emphasis added) referred only to those offenses 
that met both conditions) . 2 Therefore, I conclude that the Home 

2 Arguably, congress could have achieved the same result 
simply by prohibiting the council from enacting any act, 
resolution, or rule permitting the building of any structure in 
excess of the limitations contained in section 5 of the Act of June 
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Rule Act restriction clearly does not prohibit the Council from 
taking action that would increase any maximum allowable building 
height, so long as the increased height limitation does not 
exceed the overall limitations included in the 1910 Act or permit 
a building to be built in excess of those limitations. See 
memorandum from Gene L. Dondero, Associate Director, General 
Accounting Office, to Senator Frank R. Lautenberg, September 19, 
1986, reprinted in 137 Cong. Red. 5125, March 6, 1991 (reaching 
the same conclusion). 

I recognize that the Justice Department has reached a 
different conclusion. See rnemor.andurn from Richard B. Stewart, 
Assistant Attorney General, to Linda Dodd-Major, General Counsel, 
National capital Planning commission, November 6, 1990 {"Justice 
Department letter") , reprinted in 137 Cong. Rec. 5131-34, 'March 
6, 1991, which concludes that the Council may not make any 
amendment to the schedule of heights which has the effect of 
permitting a building to exceed the height allowed by the 1910 
A-c-t.-a-s-a.mendad_as of December 24, 1973, even if the new maximum 
allowable height remains withirithe-i~m1:tcrtt-o-ns--set--fort;h.-i.-1'1.-t-he­
Height Act. The only support for this notion included in the 
Justice Department letter is the following statement: 

1, 1910, without including the additional phrase, "and in effect on 
the date of enactment of this Act". Indeed, analogous language is 
not included anywhere else_in the Home Rule Act. However, the 
reference to restrictions included in the Act of 1910 "and in 
effect" when the Horne Rule Act was enacted is not superfluous -- it 
makes clear that the Council was bound not just by the Act of 1910, 
but also by all amendments to the act which were in effect when the 
Home Rule Act was enacted. Consistent with this interpretation, I 
note that when Congress was considering the draft bill to which the 
building height restriction was added, all of the references to 
other laws included in the draft bill were to: (1) acts that had 
not been amended after they were originally enacted, so there was 
no.need to use language to make clear that later amendments were 
incorporated in the reference; ( 2) codified acts that had been 
enacted as positive law, so that reference to the act as codified 
necessarily incorporated any amendments to it adopted after its 
original enactment; or (3) acts that were being amended, where a 
reference to the.underlying organic act only {without reference to 
later statutory. amendments) was consistent with general drafting 
standards. Subcommittee Discussion Draft No. 1, reprinted in 
Background and Legislative History of the Home Rule Act, at 40-132. 
The extent to which these thrae types of references referred to 
later enacted changes was clear. Adding the phrase, "and in effect 
on the date of enactment of this Act", assured similar clarity 
concerning the effect of intervening amendments to the Act of 1910 
on the Council's authority ta alter building height limitations. 
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Section 602(a}(6) prohibits the Council from 
enacting any act which permits the building_of any 
structure that exceeds (1) the section 5-405 height 
limitations, or {2) the height limitations in effect on 
December 24, 1973 - which include the Schedule of. 
Heights as it existed at the time the Home Rule Act was 
enacted. 

However, this is not at all what the Home Rule Act restriction 
states. Indeed, the fact that the Justice Department had to 
engage in a major rephrasing of the language of the statute in 
order to make its argument is persuasive evidence that -i·ts 
interpretation is not supported by the wording of the statute. 

Moreover, according the to the Justice Department letter, 
the effect of the Horne Rule Act restriction was to amend o.c. 
Code§ 5-405(f) to provide that the maximum height of buildings 
located on sites subject to the Schedule of Heights, could be 
amended by the Council, provided that while the Council may 
rectuce--anv:-maxi-mu·m-he-ig-h-t-s.e..t_for:th__j_n the schedule. it may not 
increase any such height, even where the increase would Ee wTtn.1n 
the limitations set forth in this act. However, the Home Rule 
Act did not amend D.C. Code§ 5-405 to include language to this 
effect, nor did it include such a change in the "Changes in 
Existing Law" portion of the report on the District of Columbia 
Self-Government and Governmental Reorganization Act, H.R. R~p. 
93-482, 93rd Cong., 1st Sess., at 82-112 (hereafter, "House 
Committee Report"), reprinted in House Committee on the District 
of Columbia, 93d Cong., 2d Sess., Home Rule for the District of 
Columbia 1973-1974, Background and Legislative History 
{hereafter, "Background and Legislative History of the Horne Rule 
Act"}, at 1522-52 (1974). The written legislative history 
contains no discussion whatever to suggest that the Home Rule Act 
somehow amended D.C. Code§ 5-405 in this manner. 

There is another reason why the Justice Department 
construction of the Home Rule Act restriction is incorrect. The 
Justice Department letter states that, "[s]ection 602(a) (6} 
prohibits the Council from enacting any act which permits the 
building of any structure that exceeds. the height 
limitations in effect on December 24, 1973". This interpretation 
would bar the Council from ta~ing any act which has the effect of 
increasing any allowable building height to exceed that which was 
permitted on December 24, 1973, even if that height limitation 
was established by the District's zoning scheme. However, when 
congress enacted the Home Rule Act it did not intend to freeze 
the height limitations then in effect in the District's zoning 
laws and regulations but instead, intended to permit the District 
to change its zoning restrictions to increase the height of 
buildings, so long as the overall height limitations set forth in 
the Height Act were not altered. Indeed, this is the rule set 
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out in An Act Providing for the zoning of the District of 
Columbia and the regulation of the location, height, bulk, and 
uses of buildings and other structures and of the uses of land in 
the District of Columbia, and for other purposes, approved June 
20, 1938, 52 stat~ 798, § 6, o.c. code§ 5-418 (1994), which 
states that: 

The permissible height of buildings in any district 
shall not exceed the maximum height of buildings now 
authorized upon any street in any part of the District 
of Columbia by§§ 5-401 to 5-409, regulating the height 
of buildings in the District of Columbia. 

This statute permits changes to be.made in the applicable zoning 
requirements to increase the maximum allowable height of 
buildings, as long as the increased allowable height is within 
the maximum permitted by the Height Act. 

congress has never amended this statute to eliminate the 
authority to permit such changes. Indeed, the courts have upheld 
the authority of the Distric~'s Zoning Commission to increase the 
maximum allowable building height permitted at various sites in 
many instances. See, e.g., Dupont circle Citizens Association v. 
District of Columbia Zoning Commission, 431 A.2d 560 (D.C. 1981) 
{Zoning Commission decision to approve a planned unit development 
which, inter alia, increased the maximum allowable building 
height from 90 feet to 118 feet upheld). Cf., Blagden Alley 
Association. v ..... D.ist.rict. of Columbia Zoning Commission, 590 A. 2d 
139, 139-43 (D.C. 1989) (affirming Zoning Commission's author-ity 
to increase the maximum allowable buildin~ height for a planned 
unit development -from 90 feet- to 13·0 - feet) , Levy. v .. District of 
Columbia Board of Zoning Adjustment, 570 A.2d 739, 750 n. 15 
(D.C. 1989) (noting that the Zoning Commission may approve 
increases in allowable building height). Just as zoning 
restrictions affecting maximum building heights may be amended to 
permit those heights to be increased, so long as they do not 
exceed the limitations in the Height Act, the maximum building 
heights included in the Schedule of Heights may be similarly 
amended. 3 

3 An argument could be made that because the Horne Rule Act 
r·estriction addresses · the council's authority, it limits the 
council's authority to amend the Schedule of Heights, but does not 
affect D.C. Code§. 5-4is, which sets forth the authority of the 
Zoning Commission to take action affecting building heights. 
However, this distinction does not survive close scrutiny. This is 
so because the "Council, no les.s than the ( Zoning Commission) plays 
an important role in zoning matters'', Blagden Alley Association v. 
District of Columbia Zoning Commission, 590 A.2d 139, 143 (D.C. 
1991}, and thus could enact legislation altering the zoning laws to 
permit an increase in maximum building heights (so long as the new 
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Finally, the written legislative history of the Home Rule 
Act supports the conclusion that the Council may amend the 
Schedule of Heights. The House committee Report at p. 15 
(Background and Legislative History of the Home Rule Act, p. 
1455) states that.under the Home Rule Act restriction, [t)he 
Council is also prohibited from ... permitting the construction 
of buildings in excess of the present height limitations set by 
Congress." In other words 1 this indicates that the council may 
not amend the provisions of the Height Act; but that it may take 
other action,~, amending the Schedule of Heights, so long as 
the restrictions in the amended Schedule of Heights do not exceed 
the height limitations enacted by Congress. The Conference 
Agenda provided by Senate staff similarly describes the­
restriction on Council action included in the House bill as one 
which prohibits the Council from enacting "any act, resolution, 
or rule in excess of height limitations for the erection of 
buildings contained in (District of Columbia Code. sec. 5-405)." 
B~c~g~ound and Legislative History of the Home Rule Act, p. 2873. 
The Conference Agencfaalso· notes-e:nat-tJre-versi.-on-of--the-H-om-e 
Rule Act enacted earlier by the Senate does not contain the 
restriction on Council action affecting building heights that was 
included in the House version.~ While the Justice Department 
letter argues that the legislative history supports its 
conclusion insofar as it contains references to Congressional 
desire to "[freeze] what is now in effect", these references just 
as easily can be used as evidence of a Congressional intention to 
maintain the scheme then in place, under which the local 
legislature could amend the Schedule of Heights consistent with 
the Height Act·restrictions. Accordingly, based on the plain 
language of the Home Rule Act restriction, the legislative 
history of the Home Rule Act, and the other factors discussed 
above, I conclude that: (1) the council- may amend the Schedule 

maximum heights do not exceed the limitations in the Height Act). 
Cf. Blagden Alley, 590 A.2d at 143, n. 8. on the other hand, the 
Justice Department position, i.e., that the phrase 11 and in effect 
on December 24, 1973 11 prohibits the Council from altering any 
building height limitation in effect on that day, would dictate 
that the Council could take no action involving zoning laws. 
Furthermore, common sense dictates that Congress did not intend to 
establish a scheme in ~hich the Zoning commission could increase 
maximum building heights, but the Council _could not. Nor is there 
any evidence i·n the text of the Home Rule Act or in the legislative 
history of the Act,· that Congress intended to create such a 
restriction. 

4 Language similar to that f.rom the Conference Agenda as quoted 
above is included in an analysis of the House and Senate bills 
prepared for then Congressman Brock Adams, Chairman of the 
Subcommittee on Government Operations. Background and Legislative 
History of the Home Rule Act, p. 2890. 
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consistent with the Height Act; and (2) Bill 12-170 is legally 
sufficient. 

If you would like to discuss this matter further, please ~o 
not hesitate to contact me. 

Enclosures 

cc: Bernard Dernczuk 
Director 

Sincerely, ~ 

H--r~ 

Office of Intergovernmental Relations 
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"" .. -. .. -,·- 7'1 :' ~ 1, ,~-1.1" t :·~ .l!. _, .. - ·-· ....... 

!'•"'·': ,,, :. 11 1r1t:..,.:1'•'t 

Julv 2.:,, 1979 
. -

James 
Assistant City Ad~inist=ator 
Of:~c 0 o& p,-~n~~~ -nd ~e-,-;elop-~~-... - - - - -'. C:.• a - "•c:, C:. .J .. ,,;;; U I. 

Robe-rt E. McCellv r'r f,1 
Deputy.Corpora~ion Co~r.sel, D.C. 
Legal Counsel Division 

·~ .. ~ ·.. • .. ~= ... 
'T C':' . ~. ·, .... ._ 
~ ...,·----~-· 

SUBJECT: Keith-Albee Theatre/Bill No. 3-85 
(UZF9 08&8) 

You have Tequ2sted t:y cot!::!lents on a June 15, 1979 
letter from Richard Robbins, Esquire, Assistant Solicitor, 
National Capitel Pa~ks, United Scates Depar~ent' of Interic=, 
wich respect to the above ~~teer. ln the lette=, Mr. Rcbbin~ 
suggests ,chat the enac:tt.ent of Bill No. 3-85 would not be 
·within cbe Council's authority in view of the pro\"isions of 
D. C. Code Sec. 1-147 (a) (6") , \;hich provides: 

The council shall have no authority to pass 
any act cont=ary to the provisions of this Act 
exce?t as specificall)1 provided in this Act, or to---

* * * 
(6) enact any. ect, :?:esolution, or 
%1.l!e which penoits the building of any 
structure within the District of Columbia 
in e,-:cess of the he.ight: licit:ations containecl 
in Section 5-~05, and in effect on Dece~ber 
24, 1973; 

In wY opinion this ·conclusion is incor.::-ect, for the follo~ing 
reasons. 
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As backsrocn~ it is nec~ssary :o ke~p in ~ind the 
ciit~~c:ion bc~w~~n the EEigh~ Act cf 2;1c, 36 Scat. 452, 
c.~.~ -=be. Sch~t;-ile cf ,!eights. rne F.eig'ht k:.:. is cocified 
,s Sections 5-~0l throu;n 5-489, D.C. Coce. Seccion 5-4C; 

• - ~ · 'r:,t •"'\"'\ n'"~\.c-·c.:~ ... ~,...,,c----~f.: •• ~.:c'n rec-··1 .. -e -·. r c.c:-.tl.::: .. !> o- el.g ...... - ~-1.1~-1.! :-'C:.-c;.c·'.l-''••- ........ Cl .......... '--·-

F.~i~ht of buildings,l/ · 

The si:(th pc:.ragraph aut:hor:...z.es the Co·..:..i.-,cil. 2./ to Gode;::. 
r: sch:c.ule tc .-::-cJ;\!late the ·height: o: bt::.!.c:...ngs o:-: blocks 
aciiacent to public buildings. !his sc~sc~le ~ppears as 
!.-=plln.dix G to -:.he Zcning ? .. e~\.:lat:icns. The lit-.it:ations in 
the Schedcle are more res:rict:ive than those coc~ained in Sec. 
5-405. 

Bill No. 3-85 coes not purport to change any of the 
li~itations in Secticn 5-405. ~~~ Robbins' characterizatic~ 
of the block in question £S "regulated ~·:;.-1:: by a provision 
~:ithi.n ,':-k* [Sec. l 5-405 11 (Robbins letter, p. 1) and his 
aEse-rtion that "section l-147(a)(6) states that the Council 
may not amend those building height re5trictions referenced 
in Sec. 5-405" (ibid, p. 3) evade t:ie plain fact that. the 
restriction on the Council's po~e= is applicable only to 
li=itations contained in Sec. 5-405. The rest=iction is net 
by its terc:is applicable to limitations a~thorized by, but not 
contained ir.,'Sec. 5-~05. 

!/ The firs~ paragraph provides in ~reneral that the 
m.axit!IUm permissible height of a building is deten:ii.ned by 
adding 20 feet to the width of the street upon whieh the 
building fronts. The second paragraph establishes an over­
all limication of 130 feet on a·business street other than the 
north side of Pennsylvania Avenue northwest, between First: 
and Fifteenth Streets, where 160 feet is the permitted height. 
The third pa:agraph contains the provisions which control 
heights ori residence streets. The seventh and eighth para­
gr2phs contain, inter alia, various li::.its applicable to 
specified locations. 

2/ !:l. the Height Act itself, the authority is granted to 
~he Board of Cotrnissioner~. 'I°r'.is authority was transferred to 
the District of Col~bia Co~ncil by par. 120 of Section 402 of 
'Reorganiza t:ion Flan No. 3 of 1S67, a.,d, i~ tu:-n to the Council 
cf the Dist=ic t of Col ~bi.; by Sec. L.CL. (Q) of t~e ·District of 
Ccl~~ia Self-Goverr-.n:e:-.t Act, codified as Sec. l-144(2.), D.C. 
Cede, 1976 Supp. 
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The res-:=ict.i~n set: fo7~r.· .in Sec:. 1-1!.i'(a) (6), D.C. 
C~~e. 1c~~ ~,~-p -e&~-s __ ,v -" 1:-~--t::c-s ~r---:-ed :_ 

....... , ., 1 0 .. '-'t' , .. -=- O•;..:.., i..... ..;. ....... 1..c;.. .1... ., --·1., .. c.-·- --· 
Sec. 5-l..05~ D.C. Coce .. B!.l~ 2-85 \·:o"..!lc: a=.:.~.ci -::ie hei;;:1: ".:-:.:~ 
S _ .. .=o.,. .. · .:.., -he c .... ....,~..:,."" c: ~-L"'\.:c-~-s "j;..,.. ... c i.:-.:-s -!!-- ---t::. .... - - w:l _,. ... _ . .._,,~'---.:.<? ·- ,11; • .;....;:,•"._ • -•·"""'::,. __ ,.. • ..,:..:_ --t:. •. · .. 

cont~incrl ~n Sectio~ 5-405; ~hus, ~he· ==s~ricc~o~ of Se~. 
1-l~7(a)(6) is noc appl~csble by ics tercs. Var~cus exp:~:~= 
.,_,c.:,_.,_ .. i;..,..:-··t.1·0-s a-e co~--.: .... e-' -in c::ec c_4n5 \-~{--"-.. .. -r--1"!. ··-·6·1,JI,. ___ ........ ~ •• - •• 1.o;. ..... i;.. -· ... • .. - ~---'-·• "·~-...:: . . .. l b c ,J, • ,. • ' h .. :.=-,pozea 01.re:ct y y .o~g:-ess .!r._ arc _tne .. :..=i.tat:..1.c::.s ,;.;, .:i:-:. 
cannot:, ':.!ncl!r Se:c. 1-l!:7 (a) CE-), be e:-:ceec.e:c. by Co~ncil. ac:.:.::::. 

The legisla~ive history of Sec. l-l47(a)(6) ,ppec.rs ct 
pages 215- 216 and page 302 of the "Ba.ckg=o'l.!~d anci Legis.l c. !:i ·.·e 
H.::..sto:-y of ·fri~ the Sel£-Go-..~e::-.~-::H:nt **~': Act." This discus.sic::: 
dces not refer :o the Schedule of Heights, bu~ only to thE 
, · ·.. · ... · d · ·h - · 1 ·· ~ · \.,, • - - 19 1 n • .... l.':1.l.i..~tl.cns con ... a1.ne. i.n .... e. r..~:l C!.7.t'.; neig.4t r.c.'"' or ... _ c:.::c. 
in the D.C. Code. 

In context, it is evident, albeit not explicitly s~t 
fortl;i., tha1: t.he Congress was concerned with the additional 
authority which the Cou.nc il \.."at to receive. This 2.ddi t:ional 
authority would ha.ve enabled the Council to araend th~ 1910 Eeie-:: 
Act, but for the rest:::iction. The: fon:ner Co'l.!Ilcil alreE.dy b2.d c 

the authority to e~end the Schedule of Heights. 

M::-. Robbins 1 a::-g't.!.~en c relies on Eous e Subc:oti:!Illi t: tee Cc\.:l.:.sel 
JacGues _D_e~uy' s _g~~~-~al reference at F. 302, SUDT'a, to 
"f::-eezing *** existing-law." This--i-s-far iro-o-pe:-suasive 
legislative hiscory, particularly sir.ce i~position by Cong=ess 
of a general freeze ".i:ould have been inconsister~t "i·:rith the Con­
gressional failure to preclude the Zoning Cccoission from 
raistng zoning height limits in effect en tbe effective c:ate 
of the Ac. t. As you are "'·e 11 2. ... '!'are, the Zoning Reiula tions 
have a substantially broader effect upcn height li~itations 
throughout the District than does the Schedule of Heigh~s. 

The Cor.gress ~=anted the citizens of the District of 
Columbia very bro~c legislative: po~ers, limited only by ·the 
U.S. Constitution ancl certain specific rese=vations of ~u~~ori:· 
contained on ticle V! of the Act. See Mclntcsh v. Washington, · 
D.C. App., 395 A.2cl 744 (lS78). For che Cong=ess to =reeze 
no~ c~ly the height li~itations ~hich it had i~posed, but 
also the more restrictive li.TT!itations.:\lhich it had authorized 
the Boa:d of Cct!'T.!i~sioners and fo:iter Council to iwpose, 
~ould ha~~ been to act directly cont=~=Y to the Congressic~~l 
inte1.ition in ~nactir.g t~:-:e Sclf-Go..,·e=r~cnt Act. ?'fo Cong:-cs . .sicn~ 
. t ' "- t.... S h 4 ~ • ' & • ' "' ' :.:n ention to reacAi •. e c ec\:.;.E: l.S 'C'lc.?",l..:..es: a.no t::e pJ.al.r. 
lar.gusge oi Sec. l-l4i(a)(6) does no: reach th~ Scheucile cf 
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f.eights lir:iitations. Hr·. ";:{obhir.s :-efe:-s to no l~gisl2.ti\·e: 
:r~is-:o=y, ,,::iethe.: of t:bc 1910 ~:e:i;:i: .:-.c:t: o:- of the: Se::lf-

,... A ~· ~ ' -.. • .. • ..,ovt:rnme.n,: oh.Ct., ·w,.1.c::...1 su.,;ges t:; -::-.. a.: a:i:.· : e:i.er~.:. ::.n: e=es t :..~ 
-:::.fleeted by the ~=ant of a~1::;c:-i::;· to ::he t'is::ricc to 
µrct:?C.lg~:t:-~ t.he Scheci·..:l e.. As Y:-. ?"ebb i:1s nc-~ e:s I tr.e 
'.. . .. , . d" c .. .r.ucno::-1.zing provi.s 1.c=-i l..!; ~:m. ... :: ~e::"! ~~one:. l.':'I a o::::zi:.s s 1.one= s 

:r:e:z:orandUI:1 concerning the 1~10 =1eig::.t A~-c. 7h~ a~sence of 
~ s d" • & ,._ • • • o.ny •• ouse o:- .. er:.3.te i.scu.ts:::rn o. t~i.e pTo~.p!.Sl.on is not. 

C ,., ...... ;s .. e,., .... _~..; ... h .... ;._&:! Fec·e,...-"' ---r:·""'"'e. ... - ·-~..,1."rh "' .. "='o,_b'l.'ns .._,.,.,,;,_ ._ ••• I. r._._ • ._ .• _ -Cl.I. "- ~ •• ._ ._ • ., WL, - •• ._, •" ;J 

hypcthesizes but can~ot su~:air.. In chat li~ht, ! have 
c.:>ilcluded that t:he ove.:r ly b:-.:::.::..d disc"..!ss ion of t.he ef: ec c 
of Sec. l-147(a)(6) is insuffi=ie~t to establish a resc=icti: 

"" ·1 d &: h t" • • , o:i t;:,,Jnci. amen rr:e.nt o... t .<? .;-ic:;e:u..:.e. 
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OF,FICE OF THE CORPORATION COUNSEL 

DlsntlCT •UILOIHG 

WA•HINGTON, D, C. 2000.4 

The Honorable David A. Clarke 
Chairman, Council of the District 
District Building 
1350 Pennsylvania ~ve.,N.W. 
Washington, D.C. 20004 

.. . . I 

....... 
of Co1~a 

Re: ~Schedule of Heights Amendment Act of 1990 
Bill 8-616 

Dear Chairman Clarke: 

IN AE~LY REFE~ TC 

At the hearing of the Committee of the Whole on September 
18, 1990, The Honorable James Nathanson inquired as to the impact 
of the "Rhodes Tavern case" on Bill 8-616. Michael .E. Zielinski, 
Acting Deputy Corporation Counsel, D.C., Community Development 
Division, requested an opportunity to respond in writing. 
Accordingly, the following response is submitted. 

The reported court decisions involving the Rhodes Tavern 
matter do not deal with the .Schedule of Heights issue, either 
directly or indirectly. Citizens Committee to Save Rhodes Tavern 
v. District of Columbia, 432 A.2d 710 (D.c. 1981), cert. den. 454 
U.S. 1054, involved a challenge to a decision by the Mayor's 
Agent to issue a demolition permit pursuant to procedures 
mandated by the Historic Landmark and Historic District Protec­
tion Act of 1978. · Grano v. Barry, 783 F.2d 1104 CD.c.cir. 1986) 
and Grano v. Barry, 733 F.2d 164 (D.C.Cir. 1984) dealt with 
injunctive relief related to the voter initiative process and 
attorney's fees.respectively.· Neither these appellate decisions, 
nor the underlying trial court rulings, address the issues of the 
council's authority with respect to the-Schedule of Heights. 

The question of the Council's authority·to amend the 
Schedule of Heights was raised in conjunction with the project 
involving the Rhodes Tavern. At the time, paragraph 3 of the 
existing Schedule of Heights established a maximum height of 95 
feet for buildings on 11 15th Street N.W., between Pennsylvania 
Avenue and G Street, adjacent to the.Treasury Building". Bill 
3~as, which became D.C. Law 3-43, amended that paragraph of the 
Schedule of Heights to make the restriction inapplicable·on 15th 



Street, N.W. between F and G Streets, beyond thirty-five feet 
from the building line, to any structure that retained the 
facades of the Keith-Albee Building and the National Metropolitan 
Bank Building.· The amendment allowed the construction of 
Metropo1itan Square, a commercial building bounded by 15th, 14th, 
F and G Streets, N.W., to a height of 130 feet except for the 
initial 35 feet of depth still governed by the Schedule's ninety­
five foot limitation. The 130 foot height was the maximum height 
permitted by Section 5-405, D.C. Code. 

As the July 23, 1979, opinion by Robert E. Mccally, then of 
this Office, notes, the Council's authority to amend the Schedule 
of Heights was challenged by National Capital Parks, U.S. 
Department of the Interior. This Office, among others, took the 
position that the Council had the authority to amend the Schedule 
of Heights pursuant to the specific statutory authorization set 
forth in Section S-405(f). That position was also supported by 
the General Accounting Office, which concluded that "the Council 
is not prohibited from amending the Schedule as long as the 
amendments do not allow any increase beyond the overall height 
limits set forth by the Building Height Act of 1910, as amended" 
(Section 5-405). There was no successful legal challenge to 
Council's amendment of the Schedule of Heights. 

The National Capital Planning Commission has resurrected 
the cha1lenge to the Council's authority to amend the Schedule of 
Heigh~s. For the reasons presented at the hearing of the 
Committee of the Whole and those set forth in the 1979 opinion 
memorandum, it is the opinion of this Office that the Council has 
the authority to amend the Schedule of Heights as proposed in 
Bill 8-616. 

Sincerely, 

cc: The Honorable James Nathanson 
Council of the District of Columbia 

o.c. 



Memorandum 

OFFICE OF THE GENERAL COUNSEL 
COUNCIL OF THE DISTRICT OF COLUMBIA 

441 4th Street, N.W. 
Washington, D.C. 20001 :~·-

TO: The Honorable Linda W. Cropp. Chairman 
Committee of the Whole 

FROM: Charlotte Brookins-Hudson. General Counse~ 

DA TE: November 24. 1997 

.. t 

SUBJECT: Council's authority to amend the Schedule of Heights of Buildings Adjacent to 
Public Buildings ("Schedule of Heights") and Council's authority to amend the 
Schedule of Heights as proposed in Bill 12-170. 

QUESTION: 

This is in response to your memorandum dated October 22. 1997. in which you asked for 
a legal opinion on the following questions regarding Bill 12-170. the "Schedule of Heights of 
Buildings Amendment Act of 1997": 

{l) Generally. whether the Council has the authority to amend the Schedule of Heights of 
Buildings Adjacent to Public Buildings ("Schedule of Heights"). 

(2) Specifically, whether the Council has the authority to amend the Schedule of Heights 
as proposed by Bili 12-170. 

ANSWER: 

( 1) Based on the langua·ge of section 5 of the 1910 Act (D.C. Code § 5-405) and section 
602(a)(6) of the Home Rule Act (D.C. Code§ l-233(a)(6)). as well as their respective legislative 
histories, the Council has the authority to amend the Schedule of Heights, as long as the 
amendment complies with the height limits set forth in section 5 of the 1910 Act, as amended. 
This opinion is consistent with the position taken in the past by the GAO (September 1986 
Report), opinions issued by the Office of the-Corporation Counsel, and the plain language of 
D.C. Code§ 5-405(f). 

(2) Assuming that Bill 12-17 0 is redrafted to clearly indicate the intent of the Council 



with regard to the desired height of the proposed building (not to exceed 110 feet). as reflected in 
the public hearing notice for Bill 12-170 and in your opening statement at the hearing. Bill l ~-
1 70 would not violate the 1910 Act. 

DISCUSSION: 

(1) The Council's authority to amend the Schedule of Heights 

A. Height Act of] 910: 

In I 91 O. Congress enacted An Act To regulate the height of buildings in the District of 
Columbia. approved June I. 1910 (36 Stat. 452; D.C. Code§ 5-401 er seq.) ("1910 Act"). 
Section 5 of the 1910 Act (D.C. Code§ 5-405). sets forth various height limitations for buildings 
in the District of Columbia. 

The relevant parts of section 5 of the 1910 Act (D.C. Code§ 5-405(a). (b). and (d)) 
provide as follows: 

(a) No building shall be erected. altered. or raised in the District of Columbia in 
any manner so as to exceed in height above the sidewalk the width of the street. 
avenue, or highway in its front. increased by 20 feet: but where a building or 
proposed building confronts a public space or reservation formed at the 
intersection of 2 or more streets. avenues. or highways, the course of which is not 
interrupted by said public space_pr reservation. the limit of height of the building 
shall be determined from the width of the widest street. avenue, or highway .... 

(b) No buildings shall be erected. altered, or raised in any manner as to exceed the 
height of 130 feet on a business street or avenue as the same is now or hereafter 
may be laVvfully designated. except on the north side of Pe1U1sylvania Avenue, 
between l st and 15th Streets Northwest, where an extreme height of 160 feet will 
be permitted. 

(c) (Omined). 1 

(d) The height of a building on a corner lot will be determined by the width of the 
wider street. 

In order to construe the meaning of a statute. one must first ''read and examine the 

1 This provision deals with b1:1ildings on a residential street. Since the proposed building 
at issue is on a business street. this opinion is limited to the discussion of buildings on a business 
street. 
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text of the act" itself. Singer. 2A Sutherland Statutes and Statutory Construction§ 47.01. 
at 118 ( 4th ed. 1984 ). When construing the text of a statute. a statute must be read as a 
whole and "each part or section should be construed in connection with every other part . 
. . . " Id. at § 46.05. 90. Furthermore. the words of a statute are to be given their plain 
meaning. Id. at § 46.01. 73. 

In order to construe the meaning of the above statute. its text must first be 
examined. Section 5 of the 1910 Act (D.C. Code § 5-405(a)} provides that "No building" 
shall be erected so as to exceed certain heights. This language would indicate that fill 
buildings in the District of Columbia are sul:,ject to the limitations set forth in§ .5-405(a). 
Section 5 of the 1910 Act {D.C. Code§ 5-405(b)) provides further that "No buildings ... 
on a business street or avenue ... " shall be erected above a certain height. From the plain 
meaning of the above language. one can conclude that the reference to "No building" is 
broader than that of a building on a business street. Therefore. this section of the 19 l O 
Act (D.C. Code § 5-405(a}) includes buildings on a business street and when the height of 
a building on a business street is at issue, both paragraphs (a) and (b) are applicable, and 
whichever height is lower will govern. Since a statute must be read as a whole, paragraph 
(d) of§ 5-405 is also applicable to buildings on business streets. Paragraph (d) pertains 
to the height of a building on a corner lot and states that the height shall be determined by 
the width of the wider street. When read together with paragraph (a), paragraph (d) 
means that to determine the height ofa building on a comer lot. 20 feet is added to the 
width of the wider of the streets at that particular comer. 

While the meaning of section 5 of the 1910 Act seems to be clear from reading the text. 
some have argued that its provisions are ambiguous. and have questioned whether the limitations 
on business streets are independent of. or subject to. the general limitations set forth in D.C. 
Code ~ 5-405(a) above. If the language of the te:--t is found to be ambiguous. then the legislative 
history may be examined. Blum,·. Stenson. 465 U.S. 886. 896 (1984). 

Assuming arguendo that the provisions in section 5 of the 1910 Act (D.C. Code§ 5-405) 
are ambiguous. its legislative history will be examined. The legislative history of section 5 of the 
1910 Act indicates that with regard to bui I dings on a business street, D.C. Code § 5-405(a) and 
(b} should be read together. Two committee reports discussing section 5 of the 1910 Act provide 
that ''The proposed act permits the erection of a fireproof building on a busi_ness street to a 
·height of 20 feet in excess of the limit permjtted by the present law, except that no building is 
permitted to be erected to exceed in height the present extreme limit of 130 feet." Height of 
Buildings in the District of Columbia. S. Rep. No. 581. 6lst Cong., 2d Sess., at 2 (1910); Height 
of Buildings in the District of Columbia. S. Rep. No. 494, 61 st Cong, 2d Sess., at 2 ( 1910). The 
··present law" being referred to in the committee reports is the Building Height Act of 1899, 
approved March 1, 1899 (30 Stat. 922). upOR which the 1910 is based, and which provides in 
section 4 ••That no building shall be erected or altered on any street in the District of Columbia to 
exceed in height above the sidewalk the width of the street in its front .... " Therefore, the 
reference in the above-cited committee reports indicating that a building on a business street is 

.., ., 



permitted to be erected up to a height of ··20 feet in excess. of the present law:· is referring to the 
width plus 20 rule which is now codified in D. C. Code§ 5-405(a). ln light of this. the above 
committee reports are clear that with regard to buildings on a business street. the v.idth plus ~O 
rule is the general rule, wi~h the qualification that no such building may exceed 130 feet. The 
legislative history is silent regarding D.C. Code § 5-405(d). 

The fact that D.C. Code§ 5-405(a) sets forth a general rule and that paragraphs (b) and 
(d) are to be read in light of the general rule. is also supported by many opinions issued. 
including that of the U.S. District Court for the District of Columbia. See, Techworld De,·. Corp. 
v. D. C. Preservation League. 648 F. Supp. I 06. 121 (D.D.C. 1986) ("The general rule of the 
[1910 Act] is that a building may be built to a height equal to the width of the street on which it 
fronts plus 20 feet.,,)~ see also. Letter from Richard B. Stewart. Assistant Attorney General. U.S. 
Department of Justice. to Linda Dodd-Major. General Counsel, National Capital Planning 
Commission 5 & 10 (November 6. 1990) ("The first sentence [ofD.C. Code§ 5-405(a)J sets out 
the general formula for determining the maximum permissible height which ·no building' may 
exceed. The subsequent sentences set out additional limitations which. depending on the width 
of the street. may result in a lower maximul,'!1. height than the general formula.") (Attachment A); 
see also, U.S. General Accounting Office. Height Limitations: Limitations on Building Heights 
in the District of Columbia 6 {July 1986) C'[Pursuant to the] 1910 act...maximurn building 
heights [are] determined by the width of th~ street in front of the proposed building ... ") 
(Attachment B). 

In light of the above analysis. cert:iin rules regarding buildings on a business street can be 
gleaned from section 5 of the 1910 Act. The general rule for buildings heights is that a building 
may be built to a height equal to the width of the street on which it fronts plus 20 feet (width plus 
20 rule); if a building fronts a public space or reservation at the intersection of 2 or more streets. 
the height of the building may be no more than the width of the widest street plus 20 feet. In no 
case is a building erected on a business street to be more than 130 feet in height. unless the 
building is on the north side of Pennsylvania Avenue between 1st and 15th Streets, N.W., where 
a maximum height of 160 feet is pennitted. If a building is on a corner lot, its height will be 
determined by the width of the wider street plus 20 feet. 

B. The Schedule of Heil,!hts: 

Section S·ofthe 1910 Act (D.C. Cod!.!~ 5-405(f)) provides further that: 

On blocks immediately adjacent to public buildings or to the side of any public 
building for which plans have been prepared and money appropriated at the 
time of the applications for the pem1i1 to construct said building, the maximum 
height shall be regulated by a schedule adopted by the Council of the District 
of Columbia. 

The 1910 Act originally granted this authority to adopt a schedule to·the Board of 
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Commissioners. This authority was transferred to the District of Colwnbia Council pursuant to 
section 402. paragraph 120. of Reorganization Plan No. 3 of 1967 (D.C. Code Vol: 1. p. 131 ). 
and, in tum to the Council of the District of Columbia pursuant to section 404(a) of the Home 
Rule Act (D.C. Code§ l.-227(a)). 

In 1910, the Board of Commissioners adopted the Schedule of Heights of Buildings 
Adjacent to Public Buildings ("Schedule of Heights"), in conformity with the Act of Congress of 
June 1. 1910. and the amendments of December 30, 1910. and May 20. 1912. The Schedule of 
Heights was issued by the Zoning Commission in Appendix G to the Zoning Regulations. 
effective May 12. 1958. (Attachment C). The Schedule of Heights contains height limits for 15 
different areas in the District. All of the height limits ~et under the Schedule of Heights are 
lower than would otherwise be permitted under the height limits set forth in the 1910 Act. 

C. Home Rule Act: 

Section 601 of the Home Rule Act, approved December 24, 1973 (87 Stat. 813~ D.C. 
Code § 1-206) ("HRA") gives Congress the ultimate legislative authority over the District. 
HRA § 303 does, however, vest in the Council broad legislative powers over "all rightful 
subjects of legislation within the District." D.C. Code § 1-204. This grant of authority is not 
absolute. Among the limitations placed on the Council is that found in HRA § 602(a)(6) which 
provides: 

(a) The Council shall have no authority to pass any act contrary to the 
provisions of this Act except as specifically provided in this Act, or to: 

(6) Enact any act. resolution. or rule which permits the building of any 
structure within the District of Columbia in excess of the height limitations 
contained in§ 5-405. and in effect on December 24. 1973[.] 

D.C. Code§ l-233(a)(6). 

The above provision has been the subject of varying interpretations. Some have argued 
that the above provision means that the Council lacks the authority to exceed the height 
limitations contained in § 5-405 and the height limitations set forth in the Schedule of Heights, 
since the Schedule of Heights was ·'in effect on December 24, 1973."2 Others have argued that 

1 The Justice Department. for example. has interpreted that, "Section 602(a)(6) prohibits 
the Council from enacting any act which pennits the building of any structure that exceeds (I) 
the section 5-405 height limitations. or (2) the height limitations in effect on December 24, 1973 
-- which include the Schedule of Heights as it existed at the time the Home Rule Act was 
enacted." (Letter from Richard B. Stewart. Assistant Attorney General, U.S. I;)epartment of 
Justice. to Linda Dodd-Major. General Counsel, National Capital Planning Commission 12 
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the above limitation on the Council applies only to § 5-405. which was in effect on December ::!~. 
I 973. but because the Schedule of Heights is referenced in § 5-405(f). the Council is also limited 
by the height _limits set forth in the Schedule of Heights. 

I believe that the better interpretation of HRA § 602(a)(6) is that it is merely a restriction 
on the power of the Council to enact any act. resolution. or rule which permits the building of 
any structure in the District of Columbia in excess of the height limitations contained in D.C. 
Code§ 5-405, and all of the amendments to§ 5-405 which were in effect on December 24. 
1973.3 The phrase "and in effect on December 24. 1973" modifies the reference to"§ 5-405" 
which precedes it. On December 24. 1973. D.C. Code§ 5-405(£) provided that. ·•on blocks 
immediately adjacent to public buildings or to the side of any public building for which plans 
have been prepared and money appropriated at the time of the-application for the permit to 
construct said building. the maximum height shall be regulated by a schedule adopted by the 
Council of the District of Columbia.·· This is the only provision in § 5-405 which makes a 
reference to the "Schedule of Heights:· Section 5A05(f) only sets forth that a Schedule of 
Heights shall be adopted and does not actually contain the Schedule of Heights itself. Therefore. 
the limitation in the HRJ\ § 602(a)(6) cannot apply to the Schedule of Heights itself, and can 
only apply to the provisions in the 1910 Act. To interpret HRA § 602(a)(6) as the Justice 
Department does (See. iY!fi"a note 2) would render§ 5-405([) meaningless. Such an interpretation 
would violate the general rule of statutory construction which requires that a statute be construed 
so that no part will be inoperative or superfluous. void. or insignificant. Singer. 2A Sutherland 
Statutes and Statutory Construction § 46.06. at 104 ( 4th ed. 1984 ): District of Columbia v. 
Thompson. 593 A.2d 62 L 638 (D.C. 1991 ): District of Columbia v. Acme Reporting Co .. 530 
A.2d 708. 713 (D.C. 1987). 

i. Legislative historv of section 602(a)(6) of Home Rule Act: 

Because HRA § 602(a}(6) is arguably ambiguous. its legislative history should be 

(November 6, 1990). (Attachment A). 

3 This position is consistent with that of a prior opinion issued by the Corporation 
Counsel for the District of Columbia. See. Memorandum from Robert E. McCally, Deputy 
Corporntion Counsel, Office of the Corporation Counsel, to James 0. Gibson, Assistant City 
Adminisn:ator, Office of Planning and Development 233 (July 23, 1979)("The restriction set 
forth in [section 602(a)(6) of the Home Rule Act) refers only to limitations contained in Sec. 5-
405. D.C. Code."); see also. letter from Robert E. McCally, Deputy Corporation Counsel, Office 
of the Corporation Counsel, to Councilmember Willie J. Hardy, Council of the District of 
Columbia 1 {February 8, 1979). contained a'S attachment C to Council of the District of Columbia 
Repon on Bill 3-85, the ··schedule of Height Amendment Act of 1979" (March 20, 1979) ("The 
Council has the explicit authority to amend the 'Schedule of Heights of Buildings Adjacent to 
Public Buildings."'). (Attachments D and E. respectively). 
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·examined.~ The legislative history for section 602(a)(6) is not definitive as to what Congress 
intended. 

Some have used a statement made by Counsel to the House Subcommittee on 
Government Operations, Jacques DePuy. during markup of the bill which eventually became the 
Home Rule Act, to-argue _that Congress intended to prohibit the Council from amending the 
Schedule of Heights. Mr. DePuy states. "What we drafted was an amendment which would go to 
the limitations on the Council that the Council could not enact an act that permitted building 
above· existing height limitations.'and freezing in what now is existing law. and would prohibit 
the Council from allowing anv building above that limitation."5 This reference to "freezim! in - .. ..... -
what now is existing law·· has been interpreted by some to include the Schedule of Heights. This 
reference to .. existing la\\/' does not necessarilr include the Schedule of Heights. and could easily 
be referring to the 1910 Act. and its amendments as of December 24. 197 3. Furthermore. the 
following legislative history supports the proposition that the Schedule of Heights was not meant 
to be "frozen" as of 1973. 

According to a House Report on the Home Rule Act. the description of title VI of the bill. 
"Reservation of Congressional Authority" provides that, "The Council is also prohibited from 
doing certain things. including . . . permitting the construction of buildings in excess of the 
present height limitations set bv Congress.". House Comm. on the District of Columbia. District 
of Columbia Self-Government and Governmental Reorganization Act, H.R. Rep. No. 482, 93d 
Cong .. 1st Sess .. at 15 (1973) (emphasis added). This provision of this House Report would 
seem to indicate that Congress only intended to prohibit the Council from going above the height 
limitations set forth in the 1910 Act. and not those heights set forth in the Schedule of Heights, 
since these heights were set by the Council (originally the Commissioners), and not Congre.ss. 

Furthermore. when interpreting legislative history. more weight is given to a House or 
Senate report. than is given a statement made during markup. particularly if it is not coming from 
the sponsor of the bill. See. Garcia v. United States, 469 U.S. 70, 76 (1984) ("In surveying 
legislative history we have repeatedly stated that the authoritative source for finding the 
Legislature's intent lies in the Committee Reports on the bill ... We have eschewed reliance on 
the passing comments of one Member ... and casual statements from the floor debates ... 
Committee Reports are 'more authoritative· than comments from the floor. .. "); see also, Singer, 
2A Sutherland Statutes and Statutory Construction§ 48.13, at 329 (4th ed. 1984).· Therefore, 
Mr. DePuy's statement. made as counsel to the House Subcommittee during markup of a bill, 

~ The legislative history for section 602(a)(6) is contained in: "Background and 
Legislative History of H.R. 9056, H.R. 9682. and Related Bills Culminating in the District of 
Columbia Self-Government and Governmental Reorganization Act" [Home Rule Act], Chapter 
I-Subcommittee Markup Sessions .. 93d Congress, 2nd Sess., 215-216, and 302 (1974). 

5 Id. at 302. 



does not bear much. if any. weight. 6 

ii. Legislative historv of 1910 Act: 

The legislative history of the 1910 Act is also helpful in making the determination that 
the Council has the power to amend the Schedule of Heights. This history provides. in pan: 

The proposed act requires that on blocks immediately adjacent to public 
buildings the maximum height of a building to be erected shall be regulated by 
a schedule adopted by the Commissioners of the District of Columbia. 

The present act has no such provisions .... This clause is insened in 
order that there mav be no question as ~he right of the commissioners to make 
such a regulation (emphasis added). 

Height of Buildings in the District of Columbia. S. Rep. No. 581. 61st Cong .. 2d Sess .. at 2 
(19f0). 

6 More legislative history than that cited above. is available regarding section 602(a)(6). 
This legislative history is not. however. helpful in definitively determining whether the Co~ncil 
can amend the Schedule of Heights. because it is conflicting and confusing. For example. during 
the House Subcommittee on Government Operations markup of the bill which became the Home 
Rule Act, Jacques DePuy. counsel to the...Subcommittee. states. "It might be most appropriate. if 
members wanted. to add at that point in the specific limitations of the Council [i.e. HRA § 
602(a)(6)] an amendment combining the existing height limitations." Id. at 215. This statement 
could be used to argue that Congress intended to include the Schedule of Heights in section 
602(a)(6) of the Home Rule Act. since Mr. DePuy mentions "combining the height limitations.'' 
It could just as easily be argued, however. that Mr. DePuy's comment was directed at combining 
the height limitations set forth in Section 5 of the 1910 Act. Also, Mr. DePuy's comment- may 
just have been a suggestion made to the House members. and it is unknown what the legislatures 
ultimate intent was. 

Furthermore, later in the same markup session. a brief dialogue takes place between two 
Congressmen and Mr. DePuy. as follows: Mr. Fraser: "'I do not th.ink I follow you in the 
statement we are facing here. There is an overall restriction on the height of buildings in order to 
protect the primacy of the Capitol?" Mr. Adams: ''That is correct." l\frr. Fraser: "You say that is 
not found in the D.C. C.ode?" Mr. DePuy: ''That is in the D.C. Code and presumably would be 
amendable by a Council.'' Id. This dialogue suggests that Congress intended only to prevent the 
Council from amending the 1910 Act, and not the Schedule of Heights. The reference to the 
"overall restriction on the height of buildings""!hat is "in the D.C. Code" can only be referring to 
the height restrictions set forth in the 1910 Act itself since these are general restrictions that are 
contained in the Code. while the height limitations in the Schedule of Heights are specific and 
are not actually in the Code. 
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To say that the Council cannot amend the Schedule of Heights would be contrary to the 
legislative intent of D. C. Code § 5-405(f) in which Congress granted the former Board of 
Commissioners and the Council the power to impose he~ght limitations for buildings adjacent to 
public buildings and would render § 5-405(0 meaningless. 

iii. U.S. GAO Office: 

Further support that the Council has the authority to amend the Schedule of Heights is a 
report issued by the U:S. General Accounting Office (GAO). In this report. the GAO stated ... the 
D.C. Council is not prohibited from amending the Schedule as long as the amendments do not 
allow any increase beyond the overall height limits set forth by the Building Height Act of 1910. 
as amended.". U.S. General Accounting Office. Height Limitations: D.C. Government's 
Authority to Amend Building Height Limitations 2 (September 1986). (Anachment F). 

iv. Prior amendments made to Schedule of Height: 

In 1979, the Council amended paragraph J of tlfe-Scheauie-ofHeights: -This amendment 
was reviewed by Congress and became law on December 29. 1979.7 The fact that Congress 
allowed the Council to amend the Schedule of Heights in 1979 is strong support that the Council 
has the authodty to amend the Schedule of Heights. 

In 1990. the Council once again attempted to amend the Schedule of Heights. when it 
approved the Schedule of Heights Amendment Act of 1990 (Bill 8-616), which was signed by 
the Mayor on December 27. 1990 (D.C. Act 8-329). and transmitted to Congress. This Act was. 
however. disapproved by Congress in H.J. Res. 158. See. 137 Congressional Record, at 5123, 
102d Congress. I st Sess. (March 6. 1991 }. The focus of Congress· disapproval of the Council's 
action was not on the basis that the Council lacks the authority to amend the Schedule of 
Heights. but because the Council° s proposed amendment would violate the 1910 Act. During 
Congressional review of this resolution. the Chairman of the Committee on the District of 
Columbia, Congressman De Hums. stated ... Only the legal authority of the D.C. Council with 

7 See. D.C. Law 3-43 ... Schedule of Heights Amendment Act of 1979," effective 
December 29. 1979 (D.C. Act 3-117: Bill 3-85 ). Section 2 of D.C. Law 3-43 amended 
paragraph 3 of the Schedule of Heights by adding at the end, the following paragraph: "These 
restrictions shall not apply on Fifteenth Street. N.W., between F and G Streets, N.W., beyond 
thirty-five (35) feet from the building line. to any structure which provides for the retention of (a) 
that portion of the Keith-Albee Building described in the District of Columbia Application for 
Urban Development Action Grant. Application No. 79-09-010, and (b) the Fifteenth Street 
facade of the National Metropolitan Bank Building to a depth of twenty (20) feet." 

9 



regard to the 1910 Height of Buildings Act is being decided." Id at 5124.8 

The Schedule of Heights Amendment Act of 1990 amended the Schedule of Heights by 
adding a new paragraph 16 allowing a building. adjacent to the Federal Bureau oflnvestigation 
Building, to be built up to 130 feet on the east side of 9th Street. between D & E Streets. N.W .. 
The widest of these streets. E Street. is 90 feet. Pursuant to the width plus 20 rule of the 1910 
Act. the proposed building could only be built to a maximum of 110 feet. Because of this 
violation of the 1910 Act. Congress disapproved the Council's action. According to Mr. 
Dell urns. "The committee [House Committee on the District of Columbia] has been advised that 
the maximum height set by the council would. for the first time. exceed the height of 110 feet 
established for that location under the 1910 Building Height Act.'' Id at 5123. 

D. . Conclusion: 

In light of the above discussion. the Council has the power to amend the Schedule of 
Heights. This amendment to the Schedule of Heights may not. however, exceed those height 
limits set forth in the 1910 Act. 

(2) The Council's authoritv to amend the Schedule of Heights as proposed in Bill 12-170 

Bill 12-170. the .. Schedule of Heights of Buildings Amendment Act of 1997", was 
introduced on March 2 7. 1997. in the Office of the Secretary to the Council. by Councilmember 
Evans. and has been referred w the Committee of the Whole. Bill 12-170 proposes to amend 
paragraph 14 of the Schedule of Heights. hy adding the following sentences at the end of the 
paragraph: 

This restriction shall not apply to any structure that is set back from the 14th 

8 During Congressional review of H.J. Res. 158. Congressman Bliley also made the 
following statement: " ... this resolution is narrowly focused on the principle that, under home 
rule. the right to amend the Building Height Limitations Act and to alter the limitations contained 
in the schedule ofheights is reserved to the Congress." 137 Congressional Record, at 5131. 
Congressman Bliley's view that only Congress can amend the Schedule cf Heights is a mir1ority 
vi_ew and is contrary to the positions oftht: U.S. Department of Justice, the u'.s. General 
Accounting Office, and the Corporation Counsel of the District of Columbia. Furthermore, his 
statement is not in accord with the plain meaning of HRA § 602(a)(6). Even a very narrow 
reading of section 602(a)(6) would only restrict the Council from amending the provisions of the 
Schedule of Heights above the height limits that were in effect in 1973, and would not prohibit 
the Council from making amendments to the Schedule of Heights that were not contained in the 
Schedule of Heights in 1973. as long as these amendments were not in excess of the height limits 
in the 1910 Act (this is the Justice Depanrnent's opinion). 

10 



Street property line to a line that is continuous with the facade of the Bureau of 
Engraving and Printing Annex building located along 14th Street. S.\V .. 
between C and D Streets. S.W. The height ofa structure described in the 
preceding sentence shall be established in accordance with the requirements of 
the Zoning Regulations of the District of Columbia. as amended.·· Section :! of 
Bill 12-270. 

Bill 12-170. as currently drafted. is too vague and should be redrafted so that it will 
clearly reflect that the 1910 Act is not being violated and so that the intent of the Council with 
regard to the desired height of the proposed building is known. The legislation. as it is currently 
drafted. indicates the desired set back of the proposed building. but does not indicate the desired 
height of the building. · 

In your opening statement during the public hearing on Bill 12-170. you stated that this 
bill would permit the building which is proposed to be built "along 14th Street, between 
Maryland and D Streets, S.W .... to be 30 feet taller than the 80-foot height limit that is 
established under the existing Schedule of Heights. The legislation would also require such 
building to be set back from the 14th. Street property line by approximately 20 feet, thereby 
providing greater uniformity with other buildings on the site and with existing Federal buildings. 
such as the Bureau of Engraving and Printing Annex, that are located north of the site along 14th 
Street." Opening Statement of Linda W. Cropp. Chairman of the Committee of the \\!hole. 
Council of the District of Columbia. during Hearing on Bill 12-170 (October 14, l 997t. 

As discussed above. the Council has the authority to amend the Schedule of Heights as 
long as the amendment does not exceed the heights set forth in the 1910 Act. In order to comply 
with the J 9JO Act, the Council· s proposed amendment must comply with the width plus 20 rule 
(D.C. Code§ 5-405(a)) er the maximum height limit of 130 feet(§ 5-405(b)), whichever is 
lower. Since ~he proposed building is at the corner of 14th Street. D Street. and Maryland 
Avenue. S.W .. D.C. Code § 5-405(d). which provides ''[t]he height of a building on a corner lot 
will be determined by the width of the wider street," is applicable. According to the Surveyor in 
the Office of the Surveyor. l 4th Street is 1 IO feet wide. Maryland Avenue is 160 feet wide. and 
D Street is 90 feet wide. Therefore. Maryland A venue is the widest of the streets. 10 Pursuant to 

Q The public hearing notice for Bill 11-170 also indicates that the desired height of the 
building is I l O feeLHearing Notice for October 14, 1997. hearing, p. 1. 

'.° The use of the width of Maryland A venue also complies with section 7 of the 1910 Act 
which provides, in pertinent part, that "[iJf the building has more than one front, the height shall 
be measured from the elevation of the sidewa:lk opposite the middle of the front that will permit 
of the greater height." D.C. Code§ 5-407. Since the proposed building fronts 14th Street, D 
Street. and Maryland Avenue. Maryland Avenue would allow the greater height since it is 160 
feet wide. 

11 



D.C. Code § 5-405(a). 20 feet is added to the width of Maryland Avenue. which amounts to 180 
feet. Since this height exceeds the height the maximum height of 130 feet set forth in D.C. Codt: 
§ 5-405(b). the lower of the two heights governs. Therefore. the proposed building may be built 
up to a height of 130 feet.and the Council"s proposal to build on 14th Street. between Maryland 
A venue and D streets. a building 110 feet in height. would not violate the 1910 Act (assuming 
that the legislation is redrafted to indicate the 110 feet maximum height and assuming that the 
zoning regulations are complied with for this particular location). 

The Council's proposal to set the proposed building back from the 14th Street property 
line by approximately 20 feet. would also not violate the 1910 Act. Although set back of 
buildings is not specifically addressed in the 1910 Act. the Council" s proposal would be in 
keeping with the spirit and intent behind the 1910 Act. The legislative history of the 1910 Act is 
sparse. but one can infer from the language of the Act. as many have done, an intent to enhance 
the architectural/aesthetic character of the capital city. to ensure that public buildings are not 
overshadowed. to promote openness and fire safety. and to maintain a uniform skyline. The 
Council's proposition to set back the proposed building by 20 feet would be in keeping with this 
intent since the set back would make the proposed building contiguous with that of the adjacent 
Bureau of Printing & Engraving building. 

i:\counsel\opinions\a97-30.bf 
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Linda t>odd•M•jcr 
General counsel 
National Capital Planning 
1325 Q street N.W. 
Washington, o.c. 20576 

DoAr Mc. Podd•Major: 

S~T CAP PLA..~ COX 

U.S. Depal'U'Mnt d ,~ 

Environment and Nanual ResourtcS Division 

...,...llC 1fMJ 

November 6, 1990 

commi•liion 

:t'hank you fer your =emorandwn of September 7, 1990, 
raquectin; a legal opinion on iccues invclvin; ~.c. Council Sill 
&-616 and the BuilQing Height Linitation& Act of 1910, ch. 263, 
3& stat. 452 (1910), (the •Height Act• er the •1910 Act•). We 
are hAPPY ror the opportunity to provide our viewc on these 
import&nt !$cues. 

Bill 8-616 would amend the Schedule of Heights promulgated 
under the Height Act to authorize construction of a 130-fcot 
puilding on the east Eide of Ninth Street, N.W., ~tvaen D and t 
streets, adjacent to the F5l Building. In the a.baenc• of such an 
aMend=•nt, the JQxi=wn allo~abla height for that location would 
pe llC feet. Your •emorandw:n requests our opinion a, to vh•ther 
the council of the District of Columbia has the authority to 
mn•nd the Sch•dule of Heights, and if so. vhetbar that authority 
is limite~ in any ~ey, sp,ecif~eally by th• other restrietioru: of 
the Height Ai;t. 

1.. $;onclusion 
On th• baais of the language o! the Haight Act, its 

leqislative history, and it• izplea~ntation cy the C~iasioners 
of th• District ct Colmnbia prior to the enactment of the 
District ct Columbia Sel!~qovarn=ent and COVe:r:nJDental 
Jleorqanizaticn Act, .P.L, 93-198: 87 Stat. 774 (1973) (the "HOl!a 
Rule Act•), ve conclude that the Council's authority to &Jlend the 
Schedule of Height• is subject to th• ct.her lillitations of th• 
H•i9ht At:t. ln addition, the Council's authority to aaend the 
Sc:J:ladula of Heiqhts i• further limited by Section ~02ca, (6) cf 
th• Hem. Rule Aet. In our view, t:.he Height Act and the HOZN Jtule 
Act prohibit tht co~ncil from &Jr,anding the Schedule or Heights as 
proposed in ~.c. council Sill 1•616. 

Ill ooz 
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2. Historv of the Hei;bt Act 
The Height ~et had its genesis in 5everal earlier statutes 

and r•gulatio~s.ll In 1876, Conqre•s g~ve the Commi•sioners of 
the District of Columbial/ authority to make and enforce building 

. regulations. Act of Jun• 14, 1878, eh. 19,, 20 stat. 131. In 
1894 the Commissioners promulgated building height regulations. 
These regulations applied generally to commercial and residential 
buildings in the District. They provided that: 

No building vill be erec:ted • • • vbose 
height exceeds the vidth of the street in its 
front. 

No buildinq vill be erected on a 
residential street••* Vhose height exceedG 
go feet • 

.11 Federal regulation of buildings in th• national capital is as 
old as the capital itself. 'l'he Act cf July 16, 1790, l Stat. 
130, authorized President Washington to appcint three 
commissioners to plan and develop a capitol city, and authorized 
the pracident to issue regulations to assure the ~ity•s orderly 
development, On October 17, 1791 President Waahinqton 
promulqated regulations govgrning •the material• and manner cf 
the knlildings and improve1Dents on tbe Lota in the City at 
Washington.• Along with •et-back and perm.it requirements, the 
regulations r~quired that outer and party V&llG of all houses be 
built of brick or stone·, and that 

The wall of no house to be higher than forty 
feet to the roof, in any p8rt of the city, 
nor shall any be lower than thirty-five teet 
on any of th• avenu•5. 

ProclaJl!ltion Of 17 October 1791, reprinted in Staff of tha House 
Committee on the District of ColWDl:>ia, 94th Cong,, 2d Sacc., 
Report on Building Height Limitation.a! (Comm. Print Apr. 1, 
1976) (~House Staff Raport•). The raquirmaent for atone walls 
was apparently primarily a ••t•ty ••••ur• to reduce the risk cf 
fire, Vhil• the. provision for.»axi.11\'UJl and •iru.JINJI beii;hts and 
••t-backs was appare~tly inta.ndad to beautify the city. Th••• 
tvin conc•rn• of public safety and aaathetiea are echoed in 
subsequent building.height r•qulaticna. 

V At the ti111e, the Oictriet of Columbia va.s c;ovarncad by• board 
of Com:iissioners Vho were appo.int•d by the President vith the 
advice and consent o! the senate. Act of Jun• ll, 1178, ch,20, 
20 Stat. 102. 

liJ 003 
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No building will be erected on a 
ccmmercial street**• whose height exceeds 
110 feet. 

House stat! R~port at 15. These regulations form the core o! the 
limitations that are still in effect tcday. SJ:.!. c.c. Code IS 5-
401 et seq, 

The regulation• are arguably azbiguous as to whether the 
limitations on residential and business ~uildings are independe~t 
of, or sUbject to, t.l'le general limitation that height may not 
QXceed the width of the fronting street. Any ambiguity was 
re.moved, hovev'er, in 1899, when Congress modified 1:.he 
Commiasioners' regulations and enacted the.ll into lavas tbe 
Building BQiaht Act cf 2899, ch .• 322, 30 Stat. 922 (thG •1999 
Ac:t•J. 

The 1899 Act included limitations on the heiqht and use of 
non-fireproof buildings, and, in Sec:tion 4, the same overall 
height limitations a5 the aarli•r Commission regulations: 

Sec. 4. That no building shall be 
erected or altered on any street in the 
Di~trict cf Colwnbia to axee~d in height 
above the ci~evalk the vidth of the street in 
its front, and in nc cace [emphasis added] 
chall a building e~ceed ninety feet in height 
on a residence street nor one hundred ten 
fact on a business street, ac desiqnated by 
cchadul• approved by the Co!Ullisgione~s ot the 
District of Columbia, except en business 
stre•ts and business av•nues onG hundred 
cixty fGat vidG, wherQ • height net exceeding 
one hundred thirty feet may be allowed,••• 

Provided, That spire~, tovers, and domes 
may be erected to a greater hei9ht than the 
li11lit nerein pr~seri!:).ed, ~h•n approved by the 
Co1missionar• o! the Oistrict or Colu:mbia 
• .. * 

The clau•• •and in no case• reeolves the apparent aJ!biguity 
in the 1894 regulation•, clarifying that the limitations for 
busin••• and residential ctrQatc aust be read in conjunction with 
the ga.neral haight•equala-street•vidth limit. In other words, 
under the 1199 Act, the height limit on a residantial atreet vas 
the vidtb of the ·stra•t or 90 feet, vhichavar vas leas. en a 
business stre•t, th• limit was the width ct the street er 110 
feet, vhicbaver vaa less. 

- 3 -
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Note also that express authority for structures that exceed 
these li•its is provided in the proviso on •pires and dome6, but 
nowhere else. 

Zn 1903, Congress authorized the construction ot Onion 
Station, and in 1905, at the request cf the co:mmissicnars c! the 
District of Colwnl::lia, Congr•ss amended the 1899 Act to lower to 
so te•t the height li211it on buildings that. front er abut the 
plaza in front of the station. Ac:t of February 8, 1905, ch. 557, 
33 stat. 709. The Com:mi~sioner• reque•t•d the amendment becau&e 
they believad it was •extremely desir&!)le ••• rrom an 
architectural point of viev~ to lilait all buildings fronting er 
abutting o" the plaza to •a unifora.height ••• not too great to 
overshadow the prcposed Union·station.• Letter ot Hanry B.F. 
Macfarland, President, District of Columbia Board cf 
commi•sioners, to Hon. Jacob H. Gallinger, Chairman, Committee on 
the District ot Columbia, United States Senate, Dec. 10, 1904, 
reprinted ins. Rep. No. 3082, 5Bth Cong., 3d Sess. (1905). 

In 1910 congress revised the 1899 Act. Suilding Height 
Limitation Act cf 1910, ch. 263, 36 stat. 452 (1910). Like th• 
1905 Onion Station amendment, the 1910 Act vas proposed by the 
commissioners of the District of ColWllbia. Letter cf Henry s.y. 
Macfarland, President, District of Columbia Board of 
Commissioners, to Hon. Sil!lllluel w. Smith, ChairJDan, Committee on 
the Di&trict of ColumlJia, Vnited states Hou•~ 
Representatives, Jan. 22,~•P-~d.1Jr1l.R. Rep. !lo.~ 
6lat Cong., 2d Sess. ancrs. Rep. ·No. 58)1, 6lit"-cong., 2a Sess. 

Th• 1910 Act ia quit• similar tc the 1899 Act., as amendet:L· 
sections of the 1910 Act retains, in slightly modified form, the 
height-equals-street•vidth formula of the 1a9g Act: 

Sec. 5. That no building ahall be 
•r•ctad •*•cc as to exc••d in hai;ht above 
the sidewalk t.h• width cf th• atra•t, avenue, 
or hiqhway in its front, increased by twenty 
fe9t; * • •. 

No building ghall be erected••• :o am 
to exceed the hei9ht cf on• hundred and 
thirty feet an a bu•in••• •treot •••except 
on the north sid• ct Pennsylvania avenue 
betve«n First and Fi!t•anth •tr .. t•, 
northwest, where an extrame be19ht of one 
liiindrad and sixty teet will be permitted. 

-on a residence street*•• no building 
shall be erectad • * • &o as to be over 
eigh~y-five feet in-b•iqht * • *· 

~ 00.5 
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The so-foot limit on union station Plaza is also retained and, as 
in the 1899 Act, the only provision authorizing structures in 
excess of the•• limits is th• on• on spires, towers, and do~es: 

Buildings hereafter erected to front or 
abut on the plaza in front of the new tJnicn 
Station••• shall hot be of• greater 
height than eighty feat. 

Spires, tower•, domes•** may l:>e. 
erected to a greater beight than any liait 
prescriDed in thi• Aet Vhen and ac the •ame 
may be approved by the commissioners of th• 
District of col\Jllll:)ia • • •. -- · 

~n addition, and •ost impoz-tant to the present inquiry, the 1910 
Act recognizes ~the need for Congre•• to be particularly mindful 
of regulating the height and certain aspects of design of 
building~ fronting en federally regulatad sections• of the 
-District. Houae Sta!! Report at ~9. The Aet de.l•gates this 
authority to the Co?l1lllissioners of the Distriet of Columl:,ia: 

On ~locks immediat•ly adjacent to pUblic 
buil~ings or to the aide of any public 
building*** the ~aximUJD height shall be 
regulated by a schedule adcptad by the 
Commissioners o! the District o! Columl:Jia. 

sections of the 1910 Act thus follows the model o! ••ction 
4 cf the 1899 Act. The first sentence sets out the general 
.f.o.r.:=~la for dete:;:iining t.h• maximrm permiasible heiqht vhich •no 
building• aay &xceed. -- Thesu6sequ~nt.-cente·1rc•-s-·.-.t--out 
additional li.lnitations which, depending on the width of the 
str~at, may rasult in a lov~r maximW!I height than the QQneral 
form.ula.11 The 80-foot limit o~ buildings around Vnion Station 
ia retainedr parallel regulatory authority for lillits around 
other tederal buildings i~ add•d, and the cingle exception for 
spires, tower& and domes is retained. 

V Rote however, that th• clauae •and in no case• Vhi~h appeared 
i.n·'t:.he 1899 Act has been oaitted, There ia no indication in the 
l~i&lative history of vbat, if anything, Congress intended by 
this change. One po••ible ~lanaticn is that in expanding tha 
aacticn into eight ••parat• paragraphs, the clause became 
unwieldy, It aay also haver been congidered unnec:•••aey, sine• 
the Co.:mi•sion•r• vho were rttsponsihl• for i.mple11e11tin9 the Act 
apparently understood th• l1aits i.mposea in the various sentencas 
to~ conjunctive, as demonstrated by their sub•equent 
implementation of th• Act (discussed below). 

- s -
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The 1910 Act, as amended,!! continues to govern the height 
ot buildings in tha District today. ~ c.c. Code II 5·401 ~ 
ll.Sl· 

3. Impl•mentation of the Height Act 

Between 1910 and the enactment cf the Home Rule Act, th• 
comn.i&sioners cf the District of Columbia exercised their 
authority to set height limits under the •schedule o! Bei9hts• 
provision o! the 191·0 Act in 15 different a::ea& cf th• District. 
Moct of these limits apply to the blocks around the lfbite Houae, 
the Supre.me Court Building, and the Souse and senate Office 
Buildings. In every ca5e, the limits set under the Schedule are 
lower than vould otharwic• be permitted under the Beiqht Aet. 
For example, in 1912, the Commissioners lowered the heiqht liait 
on 15th Street, N.W., betveen Pennsylvania Avenue and G Street, 
across from the Trea£ury Building. from 130 faat to 95 feet. 

commentators reviewing height limitations 
have viewed the Commissioners' schedule-making 
subject to the ether limits of the H•i;ht Act. 
1986 GAO report states: 

in the ?>istric:t 
authority as being 
Fer example, a 

'l'he 1910 act also required the Board [of 
Com:iiasioners] to establish a aepar~te 
Schedule of Height. yithin tht general 
para~aters outlined in the act to (urj;her 
regulate the height of buildings trontinq en 
federally developed sections of the Di•trict. 
The schedule, by limiting the height of 
private aector buildings adjacent to fed•ral 
buildings, has served to maintain th• 
pro11·.inence-·of--f-adQ-ra-l-bu-i-ld-i-n9s---and-aonwnenta 
in the District. 

--
Ganeral Accounting Office, Height Li~it•tions: Limitation• en 
Building Heights in the Di•trict of Columbia 6 (1986) (e:iphasis 
added). Siailarly, • 19S7 Memorandum prepared tcr the House 
Committee on th~ Dii;trict. cf Columbia by t.he congressional 
Research Service describes the C021m1issionars' authority as 
subject to the Beight Act's ether li•its: 

!/ Tha J.ct vas uended by Conqress seven tilDe• between lilC and 
1945, Fi~e of thosa amGnclments provided heiqht axe.mption..a, above 
those prescribed by the 1910 Act, for specific bu11d1ft9s ~o be 
erected at specific locations. The ether tvo am•ndllents raised 
the maxim~ height for r•sidential buildings from 85 to 90 feet, 
and changed the maximW!I number ot stories for residential 
buildings from eight to ten. ~ House Staff Jtaport at 57•58. 

- 6 -

lllooi 



10,30,11 TBt.~ 01:s1 FAX zozc,~,%72 NAT CAP PU..'- COX 

Also, the 1910 Act made clear that the 
commissioners could adopt aor• •pe.cific 
limits (subiect to the statutory limits) for 
•buildings• located on blocks adjacent to on 
the ~ide of •public buildings.• 

congressional Research Service, Memorandum: Whether Building 
Height Restrictions In the District of Columbia, Xncluding 'l'hose 
Pertaining to Onion Station, Apply to Federal Buildings, 3 (Aug. 
is, 1987) (emphasis added). 

4. J,,imit•d Transter of Height Act Authority to the p,·c, councB 

Authority to implement the Height Act remained with the 
commisgioners of the District cf Columbia until 1967, when their 
re~ponsibilities were transferred to a presidentially-appointed 
District of ColWDbia Council. Act of Aug. 11, 1967, Bl Stat. 
948, 1 ,02 (120), reprinted at l D.C. Code 141 (1981). The 
.-uth-or~y~-f'-t.h-i-s-Go-u-n-c:.il--w:as.- subsequent.lY--.tr.ans.f.arracL..t.CL.i:.he 
popularly-elected Council of the District of Colu:ml)ia (the 
•councilw) pursuant to s•ction 401 of the HOllle Rule Act (codified 
at o.c. Code I i-221 (1981)). 

One of the most controversial issues in the debate ever HOllle 
R~l• was the extent cf control the new local 9ovarrment would 
have cvar federal interests.~ This issue is addre•••d in 
numerous provisions cf the Home Rule Act, includinq an entire 
title of limitations on the District qovarnment. In particular, 
the H01D• Rule Act imposes important limits on the Council's 
authority to amend the ~ight Act. Section 602(a) (6) of the Ro~~ 
R~le Act (codified as§ 1•2J3 cf the D.C. Code) •tatas that the 
Council sh~ll have •no autl:lority• to: 

onact any act, re£olution, or rule vhieh 
permits the building cf any 1trugt,ur1 within 
the District of Columbia in exeeas of th• 
height li.la.itations contained in Section 5•405 
[section 5 the Height Act~J, and in effect 

~ ~ • .LJil.L, House cmm. on th• District of COlm.:bia, Dis:trict 
of ColUJlbia Self-Govenment and Govtrm:iental Reorqanization Act, 
B.l\. Rep. Jqo. 482, 93d Cone,., lat Seas. J (1973). 

fl/ Sections· cf the Height Act, as amended, edited and 
ranwabcred, ·appears u ••ction s-,oS(a) through (h) of th• D.C, 
Code. In relevant part, it provides: 

(a) No 
altered, or 
Columbia. in 

building •h~ll be erected, 
raised in the District of 
any manner so as to exceed iJ1 

- 7 -
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on December 24, 1973 [the date of enactment 
ot the Home Rule ActJ. 

(Emphasis added.) 

The plain meaning of this section is to prohibit the Council 
from permitting construction of buildings that exceed the Height 
Act limits. The l•;islative history of Section 602(a)(6)· 
confirms that Conqress' intent in this aection va~ precisely what 
the plain meaning o! the vord6 convey•. 'l'he provisio11 ... originated 
in the House, in the Committee on the District cf Columbia's 
Subcommittee on Government OperationG. At Sul:x::c:nmaittee Jiiarkup, 
SUbco:mmittea Chairman Brock Adams asked counsel to explain the 
provision, and was told the following: 

ii ( ... continued) 
height al:>ove the aidewalk the width of the 
street, avenue, or h'ighway in it. fron~, 
increased by 20 feet1 • • *· 

(b) No building£ £ha11 be erected*•• 
as to exceed the haight ot 130 feat on a 
business street••• except on the north 
aide of Pennsylvania avenue between 1st and 
15th Streets Northwest, where eu, extreme 
height of 160 f••t will be permitted. 

(c) on a residence •treet •••no 
building shall be erected*•• so as to be 
over 90 feet in height•••. 

• • * 
(f) on blocks immediately adjacent to 

public buildings or to the side of any public 
bUilding •••th• maxi~um height •ball be 
regulated by a &Chedul• adopte~ by th• 
council c! tbe Diatrict o! Columbia. 

(g) Buildings erected after June 1, 
1910,. to front or abut on t.he plaza in front 
of the nev Union St&tion • • • sball not be 
of a greater height than 80 ~aat. 

(h) Spires, tower•, dose•••• may be 
erected to a greater heiqht than any liait 
preGcribed in II s-~01 to s-,o; when and as 
th• sue may be approved by the Mayor of the 
District of ColWlbia • • *, 

- 8 -
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What we drafted was an amendment 
[subsequently enacted as f 602(a) (6)] which 
would go to the limitations on the Council 
that the council could ~ot enact an act that 
pernitted building above existing height 
limitations, and freezing in what now is 
exi~ting law, and would prohibit the Council 
fro:m alloW"ing any building above that 
limitation. 

Home Rule for the District of Columbia, 1973-19?4, Bac~qround and 
Legislative'Histcry of H.R. 5105.6, H.R. 51682 and Related Bills. 
93rd Cong, 2d Sess., Committee Print Serial No. S-4 302 (lt7,). 
subsequent descripticns of this provision in the full Committee's 
report reflect this understanding. For instance, the description 
of· title VI of th• bill, •Reservation cf Congressional Authorityw 
notes that 

The council is also prohibited from 
doing certain things, including••• 
permitting the construction cf buildings in 
excacc of the present height limitations aet 
by congress. 

B.R. Re~. No, 482 at lS. 

s. A,~alysis 

'Where, as here, resolution of a question of federal law 
turns on a ~tatute and the int•ntion of Congress, v• look first 
to thCl- .. statutory .la.nguage .... and_.then .to __ the .. legislative _history if 
the statutory language is unclear.• BlUln v. Sten1on, 465 u.s. 
886, 896 (1984). The interpreter's task is •to interpret the 
words of [the statute) in light of the purpoaea congre•• •ought 
to serve.• oicterscn y, Hew Banner Institute, ID5c,, 460 v.s. 
103, 11e c1,sJ), Cquotinq Chapyn Y, Houston welfare Rights 
QUJonization, 441 ~.s. &oo, 608 (1979)). 

Both tho language and th• legislative histories of section 5 
o! the Height Act (D.C. Code§ 5-405) and section 602(a)(6) of 
the Home RU.le Aet (O.C. Code § 1-233 (&H6)) c:oapel the conclusioti 
that the Council'• authority tc amend the Schedule of Heights is 
•ubject to the other limitations of the Height Act, and that the 
Council doe. not have the authority·to amend the Schedule o! 
Heights•• proposed in Council Bill B-616. 

(a) 'th• langµaq1 of 1ec:tion ,-,o5 -- t'he language of section 
s-,o! provides nUJ11erous indication• that paragraph (f), the 
achedule-aakinq authority, aust be read in conjunction vith the 
section's other limitations vhich ara based on the 1tidth of the 
fronting atreet and the residential or busin••• character of the 
street. First, paragraphs (a), (b), an!! (c) of section 5•405 
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each plainly state that •no building shall be erectegw in excess 
ct their specified limitations (e~phasis added). Nothing in the 
Act states that the buildings covered by para~raph (!) are exempt 
frcm those limitations. The fact that the q•neral limitation in 
paragraph (a) (street width) applies in ~onjunction with th• 
liaitations in aec:tians (b) (busin••• str•ets) and (c) (rasidence 
streets) provides an additional confirmation that the paragra~h 
(a) limitation al•o applies to paraqraph (f). Accordingly, in 
the.absence ot an express exeinption, the plain language of 
paraqraph$ (a), (b), and (c) sust apply to building• cov•rcd by 
:paragraph (f). National xnsulatign transportation com;nitt,, Y, 
I,c,c,, 683 F.2d 533, 537 (O.c. Cir 1982) (Al,sent pers~asive 
r•asons to th• contrary, •a court •ust follow t.,he axicna that 
congres& intended that statutory languaqG bG 9iven it• plain and 
ordinary meaning.•Jll 

Second, if Congress had intended to axclude buildings 
covered by paragraph (f) from the limitations of paragraphs (a), 
(b) and (c), it could easily have done so, as it did in the 
express exemption, in paraqr&ph (h), for spires, tovers and 
domts. But Congress did not do so. 'l'his omiasion iii further 
evidence of Conqre£s' intent that any height limitations 
established under paragraph (f) be within tha limit• astabliahed 
in paragraphs (a), (b) and (c). •Where Congress explicitly 
enumeratac certain exceptions to a general prohibition, 
additional excoptions ar. not to be ilaplied in th• abaence ot 
evidence cf a contrary legialative intent.• l,nd;:up y, Glover 
Conssruction Co,, 446 U.S. 608, 616•17 (1980). S... Bu111llp y, 
pnited states,,,, u.s. 16, 23 (l9BJ) (quoting Pnited stat,, v. 
WQnq gim no, 472 F.2d 1io, 722 (5th Cir. 1972)) (•[W]here 
Congress include& particular language in one section of a statute 
.but ____ ~i,i_-. ___ i~ ___ J~ anoth•r ••ction of the sUle Act, 1 t is 9enerally 
presumed that Coiiif,ress·--,ret.i!f-intentional-l·y--·-11nd--purposely--in--the 
disparate inclusion or exclusion.•) 

(bJ Legislative Histoty and conar11sional Intent -- The view 
that the Council'• authority is subject to tba Act'• other 
limitations i& fully consiwt•nt with all available indicia cf 
Congressional intent. While the leqi•lative history ct the 
Hei9ht Act is sparse, an inttnt to anhanc• the ardiitactur&l 
Character of the capital city and •n•ur• that public ~uildin9s 
are not ovarshadoved is easily inferred trma the language of the 

- Aet~ particularly the height limitations which ara :baced on the 

21 Moreovar, a raading of paragraph (f) t:hat renders the 
achedule-trullting· authority independent ot th• paragraph (a), (b), 
and (c) limitation• would run afoul of the •elementary canon cf 
statutory construction that a statute should be int.rpretad ao a1 
not to render one part inoperative.• Mountain st1t11 Telephone, 
ie1earaph v, PYablo of Santa .Ana, c12 o.s. 244, 248 (1985) 
(quoting Cgleutti Ye franxlih, '39 U.S. 379, 392 (1979)). 

- 10 -
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vidth o~ th• GtrGat rather than fir• safety criteria. fi•• 
~ickerson, 460 u.s. at llB, United States v. Morton, 467 U.S. 
82.!, 128 ( 1984) • 

Moreover, •ection 5-~0!(q), vhich sets an BO-foot height 
limit on buildings &butting the Union Station plaza, was 
expressly directed at Buch concerns. Xts puJ:pose va• to limit 
buildinqG fronting or abutting on the plaza to a heig~t belgy the 
othervise applicable limitaticns and ther•bf prevent adjac•nt 
buildings :from overshadowing the :federal building. iD. I.Mttsr of 
Henry s.F. Macfarland, Pre£ident, District of Columbia Beard of 
commiscioner~, supra. The cchedule•makinq authority of-paraqraph 
(f) serves a function very similar to parat;rapb (q), providin; 
authority to limit the height cf ~uildings next to public 
buildings. It has enabled the Commissionera to provide other 
public buildings the sa=e type of protection against 
overshadowing that Congress provided for Union Station. 

Thus, given Ybat we know about the purpose• ot the Btight 
Act in general and the Union Station plaza heiqht limitations-in 
F&rticula~, thQra can ba little doubt ~at CongTeas intended the 
commiesicriers to use the paragrai:,h Cf) schedule-111akin9 authority· 
to provide public buildings with protection aora strinqant that 
the Height Act's other limitations. Given this intent, it vould 
be irrational tc construe section S-405(f) as allowing the 
Council tc set heights aaox.e the Height Act'• other limitationc_, 
thereby providing public buildings vith lecc ctringqnt p:rota~ion 
than other buildings. ~ Bob Jones university y. Pnited states, 
4El v.s. s,1, 586 (1983) {quoting srown v, Duchesne, 19 Bow. 183, 
194 (1857) c•[IJt is well settled that, in int•rpretinq a 
statute, the court will not look 11erely tc a parti~lar clause in 
which general vcrds may be used, but will take in connection with 
it the whole statute •. and the objeets and policy cf the lav.•) 

Cc) Commissioners' Implementation-· The Commicsionars o! 
the District imple~ented the Height Act's achedule-•aking 
authority by prOJ11Ulgating height limits for 15 locations in the 
Oi~trict, all of which were b~lo~ the Height Act'• othervis• 
applicable limits. Thus, the commi•sion•r•' r•cord is consistont 
vit:b the view that their authority to prorJlgate sueh 11.l:its vas 
aw:,ject to the other limitation• ct the Height Act. Indatd, it 
is reacenable tc assum~ that th~ CommiEsionerg viewed the 
£oh~dule·=aking provi&ion a$ authorizing them to lover, ·but not 
rai~•, th• Act's·other baight limits t>.cau••, as noted above, it 
was .the COlUliasionars who asked Congress to lower the height 
lillitation on buildinqs en the Vnion Station plaza and who 
•ul:)••qu•ntly requeatad enac:taent ot the paragraph Cf) schedule• 
111.king authority. 

The Commissioners' exercise of the sc:hedule-llaking autbarity 
is relevant because, ns the •agency• assigned to implement the 
Haiqht Act, their interpretatio~ is ~ntitled to deference. 

• 11 • 
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ch~mical Manufactur•r• Association v. Natural Resources Pet1n1e 
Council, 470 U.S. 116, 125 (1985). 

(d) Rome Rule Act Limitatipn§ -- Section 602(a)(6) of the 
Home Rule Act (codified as S 1-233 of the D.C. Code)_statas that 
the counc:l"i •hall have •no authority• to •enact any act • • . 
vhieh permitc th• building of any structure ••• in exces• of 
the height li.mita~ions contained in Saction 5-405, and in etfec:t 
on Oecelllber 24, l.97·3. • D. c. Council Bill 11-&1& clearly runs 
afoul of this prescription, since it vould·authorize construction 
of a 130-foot building in a location where the limitation under 
the Height Act (as in effect on December 24, 1973) is 110 feet. 

FUrthennore, there is nothing in the legislative history of 
the Home Rule Act to suggest that the plain meaning of aectian 
e;o2 (a) (6} d·oes not accurately reflect Congre~$.' intent. To the 
contrary, the legislative history shows that Congress fully 
intended to limit the o.c. council's authority to authorize 
buildings in excess cf the Height Act's existing lilnitations. 
Accordingly, the plain =eaning cf the section controls. Jlllm, 
465 u.s. at &96; Nati9na1 Insuletion tronsportttion compi:t;tee, 
683 F.2d at 537. 

Proponents of Bill s-616 have argued that the Schedule of 
Heights i~ a fr•~standing provision and not part. of ••cticn S• 
405, and therefore not subject to the limit8tions of section 
602(a)(6j of the Bo:ie Rule Act. This argument does not jibe vith 
the plain language of section 602(a)(6). Section 602(a, (6) 
prohibits the Council from enacting .lllX act which permits the 
building cf .1Jrt. structure that exceeds (1) th• section 5•40! 
height liJlit&tions, or (2) the height limitations in effect on 
o .. cember 24, 1973 -- which include the Schedule of Heiqhts as it 
existed at the time the Home Rule Aet was enacted. In other 
words, unde.r section 602(&)(2) of th• Home Jtule Act, the 
Council's authority under s•ction S•405(f) ot·the Haight.-'Act is 
ll.lllited to aaendinq the Schedule ot Heights to set hei9bt limits 
that are (1) lower than th• applical:lle HQight Act limits (for 
locatiens not included en t..~~ pre-Hoa~ Rule Scha<!ul.a of Bei9bts), 
or (2) lower than the pre-Home ttul• Sc:hedult of Boights 
lizitation1.(for locations that are includ•d in the pre•BOlla Jtule 
Schedula).1/ The Council is barred by sect.ion 602(&)(6) cf the 
Home Rule Aet fre&·Q-Kcaeding either o! those limitations. 

Moreover, as explained above, the Height Act it••lf 
prohibits the Council from permitting buildings that axc••d the 
applicable Xeight Aet limitations. Thus, even it the argument 
that section S•40~(f) is not subject to the Home Rule Act 
liaitaticns ver~ correct -- and ve do not think it is -- that 

II The location covered ~Y Bill 8-616 i~ not include~ in the 
pra-Home Rule schedul• or Beights. 

- 12 -
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still would not provide a legal basis for a.mending the Schedule 
of Height• in a manner inconsistent with the limitations of the 
Heiqht Act. 

Thus, it is cur viev that both the Height Act and the Hoffle 
Jtule Act prohibit the D.C. Council fr0111 a.mending the Schedule ot 
Height• as proposed in o.c. Council Bill B-616. In view of thic 
conclusion, ve beliava it is unnecessary to address your third 
question, vhic:h dealt with permic•ible justifications for 

.amendments to·the Sc:hadul• of' Height£. 

Thank you again for requesting our vievs on the•e matter•·. 
Please do not hecitate to contact ae i! l can be ct any further 
ac•ista.nce. 

Sincerely, 

t<.W.u( ~/vtA-f,,-
Richard a. Stewart 
Aaaistant Attorney General 

- lJ -
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Limitations on 
Building Heights in the 
District of Columbia 



GAO United State, 
General Aceountlnf Offic~ 
W uhln,ion, D.C. 20548 

General Government Divi!llion 

B-2054 4.7 

July 18, 1986 

The Honorable Frank R. Lautenberg 
United States Senate 

Dear Senator Lautenberg: 

This report responds to your January 22, 1986, letter 
requesting that we 

--gather information to describe the current laws limiting 
building heights in the Nation's Capital (see 
app. I) , 

--discuss the administrative apparatus in place to implemen: 
building height limitations (see app. II), and 

--elicit comments from federal and District officials on 
whether the current laws and regulations satisfactorily 
protect the federal interest with respect to security and co 
the architectural and aesthetic character of the Nation's 
Capital as well as the Federal Enclave (see app. III). 

Your letter also requested that we interpret the meaning and 
objectives of the Home Rule Act relating to the District 
government's authority to amend building height limitations. 
As discussed with your office, this interpretation will be 
provided under separate cover. 

SUMMARY 

The Building Height Act of 1910 and the Schedule of Heights of 
Buildings Adjacent to Public Buildings {the Schedule of Heights 
govern .private sector maximum building heights in. the District 
of Columbia. 1 In addition, D.C. zoning regulations often ~lace 
further restrictions on private sector building heights. 

The-administrative apparatus in pl·ace to enforce the Build i:ig 
Height Act of 1910 and the Schedule of Heights lies with t~~ 
District government. In that respect, protection of the federa: 
interest is locally !nforced. The federal government, how~~er, 
has building height approval authority over public building 
projects in some parts of the Nation 1 s Capital. 

1 The Building Height Act of 1910 required that a Schedule oE 
Heights be adopted by the Board of Commissioners of the 01stric~ 
of Columbia to further regulate the height of buildings frcntin~ 
on federally developed sections of the city. 



Though the federal government is not involved in enforcing the 
Building Height Act of 1910 or the Schedule of Heights, federal 
organizations such as the Secret Service and the Commission of 
Fine Arts provide advice on private sector building heights in 
some situations.· For example, proposed projects in some 
historical areas are referred by the o.c. government to the 
Commission of Fine Arts for its advice on whether the proj~cts, 
including their height, are compatible with other buildings in 
the surrounding vicinity. 

Responses to a q·uestionnaire we sent t.o federal, District, and 
private organizations showed no clear consensus as to·wnether· 
building height laws or the administrative apparat~s to.enforce 
those laws satisfactorily protect the fe~~_ral interest. Some 
officials from federal agencies and private organizations are 
concerned, however, that pressures to allow for taller buildings 
in the District are increasing. Security is another issue 
raised; several federal officials are concerned that the federal 
government lacks a comprehensive, unified security plan for 
reviewing new construction in the District. Currently, there is 
no legal requirement for such a security review. Additionally, 
there is concern that tall buildings in the suburbs will mar the 

. scenic vista~ leading in and out of the Nation's Capital. 

SCOPE AND METHODOLOGY 

We researched building height laws and reviewed legislative 
histories and materials developed by the staff of the House 
Committee on the District of Columbia, the National Capital 
Planning Commission, and the Commission of Fine· Arts. We sent 
questionnaires to 22 agencies, commissions, and private 
associations soliciting comments on aesthetics, architecture, and 
security as those subjects related to building heights. (A list 
of the organizations we surveyed is provided in app. IV.) 

We also met with representatives of federal, District, and 
private organizations closely involved with building height 
issues--e.g., the o.c. Department of Consumer and Regulatory 
Affairs, the National Capital Planning Commission, the Commission 
of Fine Arts, the Secret Service, the D.C. Preservation League, 
and the Federal City Council. 

We obtained oral comments on this report from officials of the 
National Capital Planning Com.mission, the Commission of Fine 
Arts, the Secret Service, the National Park Service, and the 
District of Columbia government. The officials generally agreed 
with the content of this report and made several suggestions to 
correct technical details. Tbese suggestions were incorporated 
as appropriate. 
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As arranged with your office, unless you publicly announce its 
contents earlier, we plan no further distribution of this report 
until 7 days after its issue date. At that time, we will send 
copies to interested congressional committees and the 
organizations that responded to our questionnaire. Copies will 
be avai lab.l~. to others upon request. 

If there are any questions regarding the contents of this 
briefing report, please call me on 275-8387. 

Sincerely yours, 

Gene L. Dodaro 
Associate Director 
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APPENDIX I APPENDIX I 

BUILDING HEIGHT LIMITATION LAWS 

current building height laws for the District of Columbia 
essentially limit the maximum height of commercial buildings to 
130 feet and residential structures to 90 feet. These limits 
have evolved over time. The federal government has been involved 
in regulating building heights in the Nation's Capital since 1791 
when President George Washington established the District's first 
limitations on building heights. Correspondence between 
President Washington and Thomas Jefferson indicates that early 
building height regulations limiting private buildings to 40 feet 
were intended to aid in controlling fires and to provide for the 
"openness and convenience" of the federal city. Although the 
regulations were subsequently suspended, concerns about o~nness 
aod fire safety were r~curring ~h~~in later building heights 
debates. 

t:1 u i .1. o 1 n g n e lg n ts ag a 1 n ~lt'le- a 1:l"o-ctmrentl!!'d cone-em· tn ta-9--4" 
when a building permit for the 12-story, 160 foot, Cairo ~otel at 
1615 Q Street, N.W., was issued. Since earlier regulations had 
been suspen·ded, there were no laws or restrictions in for-ce in 
the District to prohibit the building of private structures of 
such "skyscraper" proportions. To preclude the construction of 
more buildings in the Cairo's height class, the presidentially 
appointed Board of Commissioners of the District of Columbia 
established new height regulations. These regulations limited 
building heights to the width of the street· in front of proposed 
buildings, with a maximum height of 90 feet for buildings in 
residential neighborhoods and 110 feet for buildings in 
commercial areas. Records from that period show that a primary 
concern of the Board in establishing building height limitations 
was the fear that fires in buildings of excessive heights would 
prove difficult to extinguish and that such buildings would 
create an unhealthy atmosphere by blocking light and air from the 
street below. 

The Congress' first involvement in limiting building heights 
in the District of Columbia came several years later when it 
passed the Building Height Act of 1899. The act was drafted by 
the Board and generally consisted of the regulations, with slight 
~edifications, rhat were promulgated in 1894. The history of the 
1899 ~does not identify the reason for legislating building 
heights"".()t~~r than to note a continuing caocero for fire and 
saf~ty and the n~.ea foe- __ l 19M.-and __ v_e_ntilatioo oo -.the_ streets of 
washing ton. -

The Congress again became involved with building heights 
when, at the request of the Board, the Building Height Act of 
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1910 was passed. The 1910 act continued the process, started by 
the Board in 1894, whereby maximum building heights were 
determined by the width of the street in front of the proposed 
building, but reduced the maximum allowable height from 90 feet 
to 85 feet in residential areas and increased allowable heights 
in commercial areas from 110 to 130 feet--except along 
Pennsylvania Avenue between lst and 15th Streets, N.W., where the 
maximum allowable height was increased to 160 feet. The act of 
1910, as amended, continues tq govern building heights in the 
Nation's Capital. 

The 1910 act also required the Board to establish a separate 
Schedule of Heights within the general parameters outlined in the 
act to further regulate the height of buildings fronting on 
federally developed sections of the District. The Schedule, by 
l.im..Lt...in.g ~h..e height of private sector buildings adjacent to 
federal buildings, has served to maintain the prominence of 
federal buildings and monuments in the District. 

Since its passage the 1910 act, which governs building 
heights in the District at large, has been amended by the 
Congress on several occasions. Some amendments were concerned 
with building height restrictions in general. For exampl£, one 
amendment raised the maximum height for residential buildings 
back to 90 feet, while another amendment established additional 
height limitations on nonfireproof buildings. Other amendments, 
however, provided·specific exemptions for individual projects. 
For example, both the Georgetown University Hospital located on 
Reservoir Road and the National Press Club Building at 14th and F 
Streets were the subjects of amendments to the 1910 act. In both 
situations, exemptions were made to allow for taller structures 
than provided for under the act. 

Officials we spoke with, including the D.C. Zoning 
Administrator, the National Capital Planning Commission's 
Associate Executive Director for o.c. Affairs, and the Secretary 
of the Com.~ission of Fine Arts, were unaware of any amendments to 
the Schedule of Heights, prior to the Metropolitan Square 
Project, ~o allow .for taller pr~vate sector buildings adjacent to 
public buildings. 
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t. On C suec, NW., between Sl!ve.nth and 
Ninth S1reets adjacent to the Civil Service Com· 
mission Buildinl, l'.'0 buiJdi"I shall be ~reeled 
ar altered so as to be hifher than the hon.zonlal 
line to feet above the &.op of lhe curb, at the 

. northwest-comer of E.i&hth and Ci SI.reels NW. 
Vientilatlon and elevator ·ah~~ 1hall be Ht back 
from the aide Jines of the bu1ld1n1 a dlsl.&nce equal 
to the hei1ht of such shafts above the adjacent 

l"DOf. . th --.. 
1. On 1' Street NW., between. Seven -

Ninth Strttts. adjacent to the United sutn Pat· 
ent O!Tice, no buildinf shall be erected or ~Hered 
so as t.o be hifher · than the horlzonW line IO 
feet above the top of the curb at the sou~hw~ 
comer of Eichth and F SI.reels NW. Venlllat~on 
and elevator sharts shall be set back from the ~1de 
Jines or the buUdin1 a distance equal lo the he11ht 
of such stiatu above the adjacent roof. 

3 On Fifteenth Street NW., between Penn­
syl~ania Avenue and G Street, adjacent to the 
Treasury Buildinf, the cornice line or parapet 
wall of any buildinC shall not extend above a 
horizontal line IO fed above the top o! the curb, 
at lhe southeut corner of Fifteenth and C Street.I 
NW and no part of the roof of any buildi"I 
1hall be hi1her lhan a horizontal line 15 feet 
above the top of said curb, exc:eptini ventilation 
and elevator sha!ls, which shall be 1et back 
tram the side lines of the buildinl a dis\.ane-e equ:il 
t.ci lhe hei1hl of such sha!t.s aoove the aciJacenl 
n:,oL 

4. On Seventeenth Street NW., bdwttn New 
York Avenue and Ci Street, confranlin1 the State 
Department Buildin,. no buildini shall bt erttled 
or altered so as to be hicher thL"I a horizonLd 
line 10 feet above the lop or the C\lrb al the north­
wcstcofflerl:ff-Pi:nruy}van,;; 11:1.·enue ana TI;i:luon 
Pl.a~. cxc:eplinc venlilal;on and elevalor aha~Lt. 
which shall be set b.3ck from the front and side 
Jin~ of said buildin1 a dist.;nc:e equtl t.o t.'"ie 
hei1ht of such shafls above the adjacent roof. 

5. Qn Pennsylvania Avenue NW., in 1quara 
1n and 2ll, ranfronting the Tru.sw:r Building 
and the Slate J:Hp.arlment Buildini. no build~ 
shall be erected er altered ac as to be hi1her than 
a hcrit.ont.al line 80 feet above the Le~ of the curb 
at the northeast corner of Pennsylvania Avenue 
and Madison ~ for buildin1s \o be erected 
or aitered in aquare 221, and .t.l'IJ: cu.rb at lhe north­
west corner of Pennsylvania Avenue and Jaeltson 
Pia~ for buildin:s to be er~~ o, allere<'. in 
1-qua.re 11'7, exc:eptinc ventilation and eleval.or 
1hafts, which 1hall be set back from the front 
and side linn ol 1uch buildinC a dist.an~ equal 
lo the hei1hl of 1uch shirts above lhe adjacent 
raot. 

I. On North Capitol S~l, in ,quire 12.S,...con· 
frontin& the .City Post Ol'!ice Buildinr, no build­
inr; shall ~ en~ded or altered to be hither th.a.n 
a horiionul line IO f~\ above the top or lhe curb 

at. t.he northwat corner Dl NorUI Capit.DI Btrffl 
and IIUMdlUMUs Avenue. uceptini wasUlal&oa 
and elcv•tor lhart1, which 1ha1J be Ht ba. from 
the fron\ and 1ide lines or aaid buildinf a distance 
equal t.o the Milht of 11.1Cb shafts above tbe adja· 
ttnl roof. 

'f. On the north lide of Maryland Avmue NE., 
between Finl and Second Street.I, adjacent to the 
Supmne Court Buildin&, no buildin, abaD be 
erected or altend 10 a to be hirher than a hori-
1ont.al line IO feet above the top ..of -Ute .curt, •t 
the northeut comer of \he lntenecUon of Fim 
Slreet and Maryland Avenue HE. VcnUlaUOCl 
and elevator lhahl shall bl! Ht bacJr: from t.he 
fronl and aide lines of the buildinc at a distance 
equal t.o the hei&ht oi such lhafts above the adJa­
c:-ent roof. 

I. On the east side of Second Street NE, be­
tween Ea.st Capitol and 13 Streets, adjaceat to the 
Supreme Court Buildini, no buildinc ahall be 
erected or altered ao u to be hi1her lhllll 
a horizontal line SO feet above the lop ol lhe 
curb at lhe northeut comer of the ln\eneclion 
of Second and.A S\reels NE. VmUJation and ele­
vator shafls shall be set baek from the front and 
side lines of the buildinr; a distance equal to the 
heiiht of such shaft& above the adjacent roof. 

t. On the eut side of Third Street SE.. between 
E:,.st Capitol Strttt and Pennsylvania Avenue, ad­
jacent lo the new Libnry of Concress Annex. no 
buildinc shall be erected or altered ao u to be 
hi1her than a horizontal line TO feet abo-,e the 
lop of the curb at the northeut comer of Third 
and A Streets SE. V.enliJation and elevator abaft& 
shall be set back from the front and aide lines 
of the bui1din1 a dislanee equal to the belcbt 
of such" shafts above the adjacent. "TOOf. 

10. On the south side ot Pennsylvania Annue 
SE., between Second and Third·St.eets, adjlCUlt 
to the Library of Conrress Annex, no build.in& 
shall be erected or altered so u to be hilher than 
a horizonUl line 1C! feet above the top of the curb 
at the southeu_Lc:o.mtt__of~e--lnte~-cf· 
-Second Street and Pennsylvania Avenue sr.. Vcn­
t1lation and elevat.or shafts shall be set back from 
the front and side lines of the buildinc a distance 
rqual to the heiiht of suc:h ahafls above the adJ•· 
cent roof. 

11. On the south side cf B Street SE.. betweai 
!"int L"!d ~nd Sl:~t;, lliij-.."'fft lo the Lt1't117 
of Con,iress. no ltuildin,i •hall be erected _. al· 
tercd so as to be hiiher than a J!Mizontal line 
'JO feel above the top of the curb at the southeul 
comer of First and B Streets St. VenlilaUon 
and e1evator 1hans ahall be 1et baclc from the 
front and lide lines of the bulJdinc a diltance 
equal io the he!lht of such shifts above the adja­
e1:nt root. 

12. On the east side of rtnt Street sr.., be­
tween B and C Slreeu, adjacent to the Bame 
Office Bwlidn1, no buUclinl lhall be ended w 
alter~ ., u to be hl1her than I horizontal liDe 
10 f~t above lhe top cf the curb a11he ~ 
corner of First and B Sttteta SE. VC!ltil&Uan 
and elevator shafts shall be aet back. from the front 
and side lines cf U\oe buildin, a diltance equal lo 
lhc hei1ht of such ahal'll above I.be adjacent root 
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u. 0n lhe MUUI 1lde of C StrHl SE. betWNII 
l'im and -South Capitol Strff\l SE.. and between 
South Capitol SlrNt and Del1w1re AWftue SW .. 
adjacent to the House Office Bulldin1 and Annex, 
no buiJdinl 1hall be el'ftled or altered 10 u Lo be 
hi1her than a horiionlal line IO feet aboYe the 
top or the ~rb at the aouthcall corner or South 
Capitol and C StreeLI ~E. Venti11tion and elc· 
valor 1haf1.1 -.hall be Ml baclc from the front 111d 
aide lines of the buildin1 a distance equal Lo the 
hcilht ai auch ahafLI above lhe adjaeenl roof. 

14. On Fourteenth Sltti!l SW., belwttn D and 
Waler StreeLI, confrontin, the Bureau or Prinlin1 
and En1ravin1, no buildin1 shall be erec\ed or 
altered aa as to be hi1hcr than I horimntal line 

IG feet abaft the top of the cv.rb at the southeasL 
C'Oftler of Fourl«'nlh and .D Streets SW ez~t 
inr vmlilation and elevator Jh:.fls, which shall ~ 
Ml bade from the front and siC:e hncs of such 
huildincs a d11t1nc-e equal Lo the heichl of au~·h 
11'ha(L1 above the adjaC'rnt roof. 

I!!. On the north sidr of C Street, NE., between 
First and Sttond Stl'ffts adjacent to lhe Senat, 
Office Buildinl Annex, no buildin1 5hall be ere,cted 
or altrrcd so as to be hi1her than a hor1zont.al 
hne 10 I.el above lhe top or the curb at the north. 
east C"omer or First and C Streets, NE. VentiJa. 
lion and elevalor shafl.l ahall be M:l baC'k from 
the side ~incs or the buildin1 a distance eq·uat 
to the he1&hl or such shaf'LI above lhe adjacent 
roor. 
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The res==ic~icn sec £o~=r.· in s~c. 1-1,;(a) (6), D.C. 
· 1 -s.,.... .r: - ~-~ t"' 1.:-.:-- -· -s ,...t""' ___ .: __ ~d .:_ r,.. .. e C; •. ,J-cp :-e e S o~~·'' " ..:.. ....... 1,,,.c • .'C . .:.C •• --···-.::.-•·'-' -·· .,,.....,"-- • ., ... • • -:, .. .:-,:, ~ c,; .. ""'j ... -c-,! -· ~o~ ..... .__. "'.:-."'-· 

5,ac, 5-!.05, D.C. Coce .. B--- --u- v,O--C 2. ... - •• ..: ... :1e. ··--c·•- --.: 
- . . h ... 'L. • ., : ~. ~.: e-~ -s 't':.- - """.c. , .: - : - s - - - .... - -se: :o=t.=i :.n : e ~C.il:.::.".!..:.e C·- ,:,-; .. .:..= ... ~ . -··""'-=> ... ----·.:...- ~-t:. ... · .... 

contained :.n Sectio:1 5-405; '.!'hus, t:h~· ==st:riccio:i o: Se~. · 
l-lL:.7(2)(6) is not a?pl:..c~ble by it:.s -:e.rr:s. Var~7u~ e:.:~:.:.::..~ 
...... ..::..: _.,... ... ._ , ,..,..,~ :-~'Cl.. or.s a-e cont:ainec in Sec:. ;-405-··\.::.~.::..:;. 'i-:e:-<: ·---="""·1 ------ . -
::..::-,pc!;eci directly by Co:-:g:-ess ~r:d arc Che li.=ita.t:ic::..s ~-::-h:.1.'.":. 
cannot 

1 
:.:nccr Se:c. 1-ll: 7 (a) ( E.), be e:-:ce:ecie:c by Co~ncil a c ~~::-:. 

The legislative his~ory of Sec. l-147 (e.) (6) appears ... ~t 
,;.g,ge s 215-f.21-6-· and· ... ,.pagE 302 of the "Backg't'o\!!'.d and Leg!.s le. ~i.·.·e 
kfs tcey of -::-f:* the Sel£-Gove~1e~t .~:;°~·~s.t." This discuss ::..c::-. 
dces not refer to the Schedule ot F.e~ghts, but only to the 
li~it~ticns containad in the Buildin£ Reig~t Act of 1910 a~t 
in the D.C. Code. 

In context, it is evident, albeit not explicitly s~t 
forth, that. the Congress was ccnce-rned with the additional 
aut~ority ~hich the Council ~a~ to receive. !his additional 
authority would have enabled the Co·w.ncil to a~end the 1910 Be:ig 
Act, but for the rest=iction. The fo:nrier Council already bad 
the authority to a~end ~he Sch:dule of Heights. 

M"r. Robbins' 2.rg~ent T"elies en F..ouse Subco~i'ttee Cc\:l.:.se1 
JacGues DePuy's general reference at p. 302, suDra, to 
"f:;eez.ing *** ~i.s t.ing law." This is far fro!:l pe::su.asive 
legislative his~ory, particularly sir.ce i:I.position by Cong::ess 
of a general freeze ~ould have been inconsistent with the Con­
gressional failure to preclude the Zoning Coc:1ission. from 
rais:i.ng zoning height limits in effect en the effective c:2.t.e 
of the Act. As you a.re well 2.;..·are, the Zoning Ref;ul'at:ions 
have a substantially broader effect upon height li.t!litations 
throughout the Dist~ict than does the Schedule cf Heights. 

The Congress £=a~ted the· citizens of the District of 
Columbia very bro~c legislative po\Je.rst li:m.ited only by 'the 
U.S. Constitution anc certain specific rese=vations of au~r.ori· 
contained en tit.l~ V! of the Act. See Mcintosh v. WashinEtcn, 
D.C. App., 395 A.2cl 744-(1978). :o~ che CongTess to :reeze 
noc c~ly the height li~itations ~hieh it bad imposed, but 
also the more res cric ti ve limi ta t:ions /\.thich it had authorized 
the Boe:d of Ccrr:rnissicners and fo'!"!l:er Council to it:r0ose, 
would hav~ been to act direc:ly conc=ary to the Congressic~~l 
inte1'ltion in ~nact:ir;g th~ Sclf-Gove:r-~cnt Act:. ~o Cong::-as.sior, 
intention to reach t~e Schccl~le is t:1a.nifes: and the plai~ · 
la~gusse of Se:. l-14i(a)(6) oces no: reach the Scheudle cf 
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F.eights li!:lit2.tions. H.r. -=to"ohi!is ::-efe:-s to no l!!gislati.\·e: 
. .: - _, \-~ .. ·,...e-·· o.t: .... ._,., ,910 1.:~i·-·:,- :.. ... r o- ,..: ~':...L. 5.-~i.t:_ .r~.:.s .. o-), ..... e1.. ... •-- - ..... , .... - _ •· ..... ;_,. - __ ,__ _ ~·· -··- . ..__.._ 
Gove't'm!le.n~ Act:., "-'hicb sugge:s: F.- -==-~a.: .s:i:.: 'Fe.:ierc.l :.r..:e=es: ir 
=~fl~cted by t~e ~=an= of au~~c~i:~ ~o ~h~ tis:ricc to 
}'rot:r.:.lgate the Scnec·.:le~ As::::-. ?..obbi=is nc-~es, tr.e 
-u,-'.....·"~1.·z.:~c,, ""'-""'v.;c,;c-.. "',.. (#"\'I"'\,"• ~c .... --·,.,..,-d :-. -.. Co-.:ssi'on'"'-c: c. _,...,_ -··c:i .!""'"' -- - ·• .. .-..: -•-..:...• •··-••1....:.-., ... e . -··· ... ..-..:...... '"'- -
~e:z:orandur::i conce=nir.g th~ l ~ 1 (: :iei;::.~ . .:..ct. :'h~ .s~sence of 
-n""r u ... use o- Sc.-- .. d·'sc•·c-~~ ..... . -..: .. '1,,. 0 .,-o· .. ~si.'o .... -is no .... a. • ., ....... .. .... 3. ... E .L. •·--·"''• -· 1. .. l- :-- ··- •• - ... 
,.., ... -.;s .. .a,.,- • .,..: .... h ~ .. ;._o ... e,.~e,__., .... c: ........ a...-- 111"---;,-h ~, ..... ':'o\..bi'ns 
......... .:)_ ........ 1. ,.,_,.,. -·•- r ..... -e1.L. '"···-'--·• "''~--~ .......... .., 

hy·pcthesizes bu~ can:-ioe. Si.l~':a:..r:. in t:.h.st. li~ht 1 ! have 
c.:>ncluded tha: the overly b:-~.::.d disc1-:ssion of r:he .effect 
of Sec. 1-147(a)(6) is insuffi:ie~: to establish a resc=i=ti: 
o:i C:i,Jnc:il a.m~ncl~e:-~t 0£ the .Sc~e::ule. 

?..!::i 

ce: Office of lnte=gove~n~a~~al Relations 
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OFFICE OF TH£ COAPORATrON COUNSEL 

r,1 ... 1 uu •. r uuu D1,tr. 

w .. ,., .. ,,.,rc,"' c c. 2000.4 

... "l rt.Y Mrr1: .. TU 

February 8, 1979 

Councilmember Willie J, Hardy 
Chairperson, Committee on Housing 

and Economic Development 
Council of the District of Columbia 

LCD:E&C:ELC:ahw 
UAP.93394 

In Re: Bill 3-85 - the Schedule of Hei~ht Amendment 
Act of 1979. 

Dear Councilmember Hardy: 

This is in reply to your inquiry of february.J, 1979, 
to Mr. Robbins, with respect to the above-referenced Bill. 
The Council has the explicit authority to amend the 
"Schedule of Heights of Buildinge Adjacent to Public: 
Ruildings." See Sec. 1-144(a), D.C. Code, 1978 SUl'l),, 
and Reor,;auization Plan Ho. 3 of 1967, Sec. 402, pa~. 120, 
D.C. Code, Title l - Administration, Appendix, 

cc: Judith W. Rop,er1 

Sincerely, 

(21Li-L 'lJt_ (;1,~1 "' 
Robert E. McCally 
Deputy Corporation Counse 
Legal Comisel Division 
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Authority to Amend 
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Limitations 



GAO Unlted State. 
General Accountlnl ornce 
W uhlneton, D.C. 205o68 

General Government Dh,ision 

B-205447 

September 19, 1986 

'lbe l:bl::Jrable Frank R. tautenberg 
Unite:? States Senate 

Dear Senator t.autenberg: 

This brief in:; rep::,rt resp:>nds to your January 22, 1986, letter requestil"):3 
that we interpret the meaning a.oo objectives of the Hate Rule Act relatin 
to the District government's authority to amend building height 
limitations. OUr July 18, 1986, rep:)rt to you (G.O/CD:.>-86-105BR) 
a::xlressed the other issues your letter requested we explore, namely 
( 1) current laws limiting building heights in the Natioo' s capital, 
( 2) ·the· a:m1inistr-ative apparatus in place to implement building height 
limitations, and (3) catments fran federal~ District officials oo 
'-1tletner the current laws and regulations satisfactorily pc-otect the 
federal interest with respect to security aoo to the architectural and 
aesthetic character of the Nation's Capital as well as the Federal ,, 
Enclave. 

Attention has been dra....,, to the buildio; heights issue by the controversy 
over the construction of the Metrop:)litan Square Project. This project, 
as a result of a D.C. Council anend:ment to the Schedule of Heights of 
Buildin;s Adjacent to Public Buildings ( the Schedule of Heights), exc-eeds 
pc-eviously established height limitations for that area. 

As noted in our July ret=ett, the Building Height Act of 1910 and the 
Schedule of Heights govern priva_te sector maxirnl.lTI building heights in the 
District of ColUTt>ia. The 1910 act, .as aneooed (D.C. cede, section 
S-405), essentially limits the maxim1.1t1 height of o::mrercial buildings to 
130 feet a.rrl resi&!ntial structures to 90 feet. 'Ihe Schedule of Heiahts. 
required by the 1910 act, was established by the Board of Camnissiooers 0. 
the District of Colurrbia and places further limitations on the height of 
buildir,;s adjacent to federal buildings within the parameters outlined in 
the 1910 act. 

In 1979, the D.C. Council approved, an:3 the Mayor signed, the Schedule of 
Heights Amer-anent Act (D.C. Law 3-43) to allow c:on.struction of 

· ~trop::>li tan Square, a 130 foot high ccmnercial building ( t:ounded by 15th 
14th, F, a.rd G Streets, N.W.) which overlooks b::,th the Treasu:r:y Buildin; 
and the \raiite H::xlse. Before the Council's action, o::mnercia.l buUdings a1 
that location were restricted by the Schedule of Heights to 95 feet. 
OJestion.s arose o.ier tne District's authority, UD3er provisions of the 
Hare PJ.!le Act, to amend the Schedule of Heights. 

In cur ~inion, the D.C. Council \lr"a.S not p::'Ohibited by provisions of the 
Hate Me Act fran pranulgating the Schecfo1e ot Heights -Amenanent Act ot 
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1979 co.c. Law 3-43) wiidl allowed constructiCll of the Metrop:,litan Square 
Project to a height of 130 feet. Section 602 {a)(6) of the Heme Rule Act 
states that the o.c. Council shall have no authority to "enact any act, 
res:,lutia,., or rule which petmits the buildir,; Of any Structure Within the 
District of Collffl:)ia in excess of the height limitaticns contained in 
section 5 of the Act of June 1, 1910 (D.C. Cc:de, sectioo 5-405), and in 
effect a, the date of enactment of this Act.• It has been argued that 
when sectic::n 602 (a) (6) of the Hane Rule Act wa.s written, the drafters 
believed that all building height limitations in effect in the District 
were o::,ntained in sectioo 5-405 of the o.c. O:x1e w a:,uld oot be. amerrled 
by the o.c. Coulcil. We believe this to be unlikely, ho-...ieYer, because 
even a cursa:y reading of section 5-405 of the D.C. Code suggests that 
height limitations, such as the Schedule of Height.! Ot' zooirq regulations, 
exist else..tlere. 

Because the height limitations set out in the Schedule of Heights are oot 
contained in sect:ion S-405 of the D.C. Cede, the D.C. Council is not 
prohibited fra:i anerdin:; the--Schedule as l~ as the &nerdments do n:::,t 
allow any increase beyooo the overall height limits set forth by the 
9uilding Height Act of , 91 O, as 21'1lended. This p:>si tia, is consistent with 
that of the Oistt'ict of Col\.l'l\bia Coq:oraticn Counsel. 

As arran;e:1 with your c,frice, unless you p.lblicly announce its contents 
earlier, we plan oo further distributioo of this rep:,rt until 7 days after 
its issue date. ~t that time, \rie will serx3 copies to other interested 
parties. Copies will also be available to others up:,n. request. 

If there are any questions regarding the contents of this rep:,rt, please 
call me on 275-8387. 

Sincerely yours, 

~~ 
Gen= L. D.::daro 
Associate Director 

( 426840) 
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Requests for copies of GAO repents should be sent to: 

l' .S. General Accounting Office 
Post Office Box 6015 
Gaithersburg. Maryland 20877 

Telephone 202-275-6241 ___ _ 

The first five copies of each report a.re free. Additional copies are 
$2.00 each. 

There is a 25% discount on orders for 100 or more copies mailed to a 
single address. 

Orders must be prepaid by cash or by check or money order made out to 
the Superintendent of ~ents. 
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COUNCIL OF IBE DISTRICT OF COLUl\lBIA 
1350 Pennsylvania A,·enue. N.W. 

\Vashington, D.C. 20004 

Members of the Council 

i\ 

m: Phyllis Jones. Secretary to the Councit- /\ 

:e: March 28. 1997 

Jject: Reterral of Proposed Legislation 

Notice is given that the attached proposed legislation has been introduced in the 
Office of the Secretary on March 27, 1997. Copies are available in Room 28. 
Legislative Services Division. 

TI1LE: Schedule of Heights of Building Amendment Act of 1997. Bill 12-170 

INTRODUCED BY: Councilmember Evans 

The Chairperson ProTempore is referring this legislation to the Committee of the 
'Whole. 

cc: General Counsel 
Legislative Services Division 
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. i - { /':-C. ~- "·t" {/L 
C11uncilmembc.•r fa~\... E\'an." 

A BILL 

IN THE COL.~Cll.. OF THE DISTRICT OF COLC:.181.-\ 

Councilmember Jack Evans introduced the following bill. which was referred to the Committee 
on~~~~~~~~~~~~~~~~ 

To arriend Paragraph 14 of the Schedule nf Heights of Buildings Adjacent to Public Buildings. 

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA. That this 

act mav be cited as the "Schedule of Hei2hts of Buildin2s Amendment Act of 1997". . ~ ~ 

Sec. 2. Paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public 

Buildings. as adopted by the Commissiuners of the District of Columbia. in conformity \Vith the 

Act of Congress of June 1. 1910. and the amendments of Det.:ember 30. 1910. and May 20. 1912 

(issued by the Zoning Commission of the District of Columbia in Appendix G of the District of 

Columbia Zoning Regulations. effective May 12. 1958) is amended by adding the following 

sentem:es at the end ofthe paragraph: 

"This restriction shall not appl~ to any structure that is set back from the 14th 

Street property line to a line that is continuous with the facade of the Bureau of Engraving and 



Printing Annex building located along 1-i.ch Street. S.W., between C and D Street~. S.W. The 

., height of a .'itruL·wre desc.:ribed in the preceding sentem:e shall be established in accortlam:e with 

~ the' rt.'lJll i rements ; ,f the> Z1 in ing Regulations pf the' Oistti\.·t 1 ,r C11l um t, ia. :.b amenuetl. ". 

-!. Sc'~. 3. Tl11., act shall take effect follnwing appni,·a! by the \la.,11r 1111· in the' t'\'c'nt 11f veto 

5 by the May11r. action by the Cnu11L·i! ,•r' the District of ColumtiiJ tu ,1\·erriJ~ the vetl1 ,. apprnval 

<, ~y the FinancLtl Responsibility anJ .\L.tnagemc>nt ..\:-.sist:llll"t' Authntity as rnl\'iued in :-ic'\.'titin 

203(al of the> Dist1ict of Cnlumbi:.t Fin;ml'ial Responsibility anu \fonagem;:'tll Authn1iry .~ct 11f 

8 1995. approved April 17. Jtltl~ ! l()l) St.1.t. 116: D.C. Code *-l-7-3lJ:2.3!cl1. and a 60-Jay perinJ uf 

9 Congressional revie\\' as provided in section 6021c Jl2.l of the District of Cllumbia Self-

10 Gnvernment and Go\'emmental Rc'tirganization At.:t. apprnved December 24. l 973 (87 Stat. H 13: 

I 1 D.C. Code§ l-233(c)(2)). and publication in the District of Columbia Register . 

.., 



Public Hearing 
before the 

Council of the District of Columbia 
Committee of the Whole 

regarding 
Bill 12-170 

October 14, 1997 

Statement of SteYen A. Grigg 
General Partner 

Portals Development Associates Limited Partnership 

Mr. Chairman and Members of the Committee, my name is Steven Grigg. I am a 

General Partner of Portals Development Associates Limited Partnership ("PDA") and President 

of Republic Properties Corporation. With me today are Butch Hopkins (one ofmy partners), 

Arthur Moore (our design architect for the Portals), and Christopher Collins (one _of our 

counsel). We appreciate the opportunity to appear before you today to speak on behalf of the 

proposed modification to the Schedule of Heights of Buildings. My remarks will be brief. 

Mr. Smith will describe to you the scope of the Port..als project and the substance of the 

requested modification which is before you for consideration. The request for this modification 

is essentially driven and responsive to broad urban design considerations. In fact, the design 

of the Portals Project has been carefully conceived as a natural extension of the basic plans 

established over time for this area. 

As part of the Portals project, PDA has already constructed a new Maryland Avenue 

above the existing railroad tracks. This provides the grand avenue originally envisioned in the 

L'Enfant and McMillan plans. The avenue is 160 feet wide and frames vistas between the U.S. 

Page 1 of 4 



Capitol and the Jefferson Memorial. This avenue will unite the north and south portions of the 

site to enhance the overall development potential of the site. As a focus and "termination" of 

the avenue , we will be developing for public use a grana circle 320 feet in diameter. This 

circle, as with other elements within the site, will be landscaped and maintained by the 

developer for the benefit of the public. 

In keeping with the nature of the site as a "portal" location, the buildings on the site have 

been designed to define and balance these public ways using Maryland Avenue as the common 

measuring point. 

We understand and appreciate the purpose and importance of the Schedule of Heights 

and do not take this request for a modification lightly. We have done a number of studies in 

order to prepare a design which, in our opinion, best complements the Federal buildings to the 

north, and in keeping with the spirit of the Schedule of Heights. 

A previous modification to the Schedule of Heights along 14th Street permitted the 

construction of the Bureau of Engraving and Printing Annex across the street from the Portals 

site which, itself, exceeds the 80-foot height limit. Our proposed building is set back 

approximately 20 feet from the property line. We found that pulling our building back to form 

a continuous line of facades along 14th street created a far more pleasant and consistent vista and 

entrance to the city than having a shorter building which protruded in front of the Annex. 

Thus, our proposal is to construct a building on this site to a height permitted by the 

Zoning Regulations, and to pull our building back 20 feet to form a continuous facade line 

along 14th Street. 
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It is important to understand what this· bill is not. This bill does not amend the 1910 

Height Act, and will not authorize a building height which exceeds the limits of the 1910 Height 

Act. Some of you may recall that the last time the Council amended the Schedule of Heights 

was for the Market Square North site adjacent to the FBI building. In that instance, Congress 

overturned your approval of the amendment because th~_y_pelieved that it would authorize a 

building height in excess of the maximum permitted height under the Height Act. The Council 

is prohibited from doing that under the Home Rule Act. 

It may be useful to point out that the purchase price for the Portals site was determined 

by the District on the basis of developable square footage. Since this proposal permits more 

square footage to be developed than would be permitted under the current restrictions of the 

Schedule of Heights, the purchase price to the District will increase accordingly. 

Conversely, without the modification, the purchased price will be reduced. Thus, the 

proposed modification provides an economic benefit to the city in terms of an increased 

purchase price for the site, increased employment related revenues, and increased long-term tax 

revenues. 

In our opinion, the requested modification to the Schedule of Heights enhances the 

relationship ofbuildings along 14th Street &"1d permits clear definitions of the vistas and gateway 

image which.the project has been designed to achieve. 

As many of you know, the Phase II Office Building is rapidly moving toward 

completion. Phases I and II will provide employment for more than 5,000 office workers in 

Southwest D.C. at the Portals. The hotel is supposed to start construction early in 1998 and will 
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add over 550 full service hotel rooms and about 800-1,000 new jobs to our employment base. 

As part of the construction of the first two Phases of the Portals, we delivered significant 

direct economic benefits to District residents and businesses. District residents were· employed 

in over 50% of all construction jobs created by the first two Phases. So far On-Phase II. over 

77% of all new hires have been minority individuals. 

In order to continue with the definitive design of Phases III and IV, it is necessary that 

the proposed Bill be approved. The completion of Phases III and IV will more than double the 

benefits already realized by the City from the development of the Portals. 

Our architect, Mr. Arthur Cotton Moore, will provide a brief overview of some of the 

urban design concepts related to this Bill and the architectural design of the Portals. 

Again, thank you for this opportunity to make th~s presentation to you today. 
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TESTIMONY OF DURYEA C. SMITH 

ON BEHALF OF THE 

DEPARTMENT OF HOUSING 

AND CO:M:MUNITY DEVELOPMENT 

AT THE PUBUC HEARING 

ON BILL 12-170 

"SCHEDULE OF HEIGHTS OF BUil.,DING 

AMEND:MENT ACT OF 1997" 

BEFORE THE 

COl\fMITIEE OF THE WHOLE 

COUNCIL OF THE DISTRICT OF COLUMBIA 

TlJESDAY, OCTOBER 14, 1997 

COUNCIL CHAMBER, ONE JUDICIARY SQUARE 

12:00NOON 



GOOD AFrERNOON, CHAIRMAN CROPP AND 

:MEMBERS OF THE COl\lMI'ITEE, I AM DURYEA C._ 

SMITH, ACTING ADl\.fiNISTRATOR, ADMINISTRATION 

OF NEIGHBORHOOD PRESERVATION AND 

CO:MMERCIAL DEVEWPMENT IN THE DEPARTMENT 

OF HOUSING AND COMMUNITY DEVELOPMENT 

(DHCD). I AM HERE TODAY TO REC01\11\1END 

COUNCIL APPROVAL OF THE "SCHEDULE OF 

HEIGHTS OF BUILDING AMENDMENT ACT OF 1997", 

(BILL 12-170) IN CONNECTION WITH THE 

DEVELOPl'.IBNT OF THE PORTAL SITE IN THE 

SOUTHWEST URBAN RENEW AL AREA. 

THE PORTAL SITE, AT THE END OF THE 141H 

STREET BRIDGE AS YOU ENTER THE CITY, IS 

BOUNDED ON THE NORTH BYD STREET, ON THE 

. SOUTH BY MAINE A VENUE, ON THE EAST BY 12TH 

SfREET AND ON THE WEST BY 14TH STREEr, S.W., 

IN WARD TWO. THE SITE WAS DIAGONALLY 

DIVIDED INTO TWO PARCEI.S BY THE CONRAIL 
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RAILROAD 1RACKS RUNNING IN THE BED OF THE 

OLD MARYLAND A VENUE. TO l\fiTIGATE 'l'HE 

IMPACT OF THE INDUSTRIAL NATURE OF THE 

RAILROAD AND UNITE THE SITE, THE DEVELOPER 

PUT THE RAILROAD IN A TUNNEL RUNNING 

THROUGH THE SITE OVER WHICH A NEW 

MARYLAND A VENUE HAS BEEN CONSTRUCl'ED. 

THE NEW MARYLAND A VENUE, AN ORIGINAL 

L'ENFANT DIAGONAL STREET RECONSI'RUCI'ED AT 

ITS ORIGINAL 160 FOOT WID1H, WAS 

CONSTRUCI'ED i&-ND WILL BE MAINTAINED BY THE 

DEVELOPER, BUT REMAINS IN PUBLIC OWNERSHIP. 

THE BUILDINGS ON THE NORTH AND SOUI'H 

PORTAL SITE HA VE BEEN DESIGNED TO PROVIDE 

BALANCED DEVELOPMENT ALONG MARYLAND 

A VENUE, FRAMING VIEWS TO THE CAPITOL AND 

THE TIDAL BASIN AND TO ENSURE UNIFIED HEIGHT 

ALONG THIS GRAND NEW A VENUE. 
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AS CURRENTLY PLANNED, THE PORTAL Sfl'E WILL 

BE DEVELOPED AS A MIXED USE 

OFFICE/RETAIL/HOTEL PROJECT WITH ABOUf 

1,800,000 SQUARE FEET OF OFFICE SPACE, 108,000 

SQUARE FEET OF RErAIL SPACE, AN 

APPROXIMATELY 500 ROOM LUXURY HOTEL, A 

TOTAL OF 48,000 SQUARE FEET FOR A PERFORMING 

ARTS THEATER AND COMM"UNITY USE SPACE, AND 

3,500 PARKING SPACES. THUS FAR, AN 

APPROXIMATELY 440,000 SQUARE FOOT OFFICE 

BUILDING HAS BEEN COMPLETED AND A 600,000 

SQUARE ·FOOT OFFICE BUILDING THAT WILL SERVE 

AS THE HEADQUARTERS OF~ FEDERAL 

COMMUNICATIONS CO:MMISSION IS NEARING 

COMPLETION AND WILL BEGIN OCCUPANCY EARLY 

.NEXT YEAR. CONSTRUCITON OF THE HOTEL IS 

EXPECTED-TO COI\.IMENCE IN 1998. 



'IRE SCHEDULE OF HEIGHTS W ~ ADOPI'ED BY THE 

COI\1MISSIONERS OF THE DISfRICT OF COLUMBIA 

PURSUANT TO AN ACT OF CONGRESS (JUNE 1, 

1910). THE COUNCIL OF THE DISTRICT OF 

COLUMBIA HAS THE SOLE AUTHO~O AMEND 

'I'HE SCHEDULE OF BEIGB'TS UNDER SECTION 

S-405(F) OF THE D.C. CODE. 

PARAGRAPH 14 IN APPENDIX G (SCHEDULE OF 

HEIGHTS) OF THE DISTRICT OF COLUMBIA ZONING 

REGULATIONS PROVIDES THAT: 

"14. ON FOURTEENTH STREET, S. W., BETWEEN 

D AND WATER SI'REETS, CONFRONTING THE 

BUREAU OF ENGRAVING AND PRINTING, NO 

BUILDING SHALL BE ERECTED OR ALTERED SO 

AS.TO BE ffiGHER. THAN A HORJZONTAL LINE 80 
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FEET ABOVE 1'HE TOP OF THE CURB AT THE 

SOU'l'HEAST CORNER OF FOURTEENTH AND D 

STREETS, S.W., EXCEPI'ING VENTILATION AND 

ELEV ATOR SHAFfS WHICH SHALL BE SET BACK 

FROM THE FRONT AND SIDE LINES OF SUCH 

BUILDINGS A DISTANCE EQUAL TO THE HEIGHT 

OF SUCH SHAFTS ABOVE THE ADJACENT ROOF." 

AT THE PRESENT TIME, THE SCHEDULE OF 

HEIGHTS (PARAGRAPH 14, APPENDIX G) LThfiTS ANY 

BUILDING LOCATED ALONG 14TH SI'REET ON THE 

NORTH PORTAL SITE BETIVEEN D AND WATER 

SfREETS, S.W. TO A HEIGHT OF 80 FEEf ABOVE 

THE CURB :MEASURED AT THE SOUTBEASf CORNER 

OF 14TH AND D STREETS, S.W. THE ELEVATION AT 

. THE TOP OF THE CURB IS 24.92 FEET WHICH 

WOULD ALLOW THE HEIGHT OF A BUILDING, 

EXCLUSIVE OF PENTHOUSES, TO BE AT ELEVATION 

104.92 }i'EE'l'. 



IN ORDER TO DEVEWP A UNIFIED HEIGHT 

THROUGHOUT THE PROJECT, BUILDINGS ON THE 

NORTH PORTAL SITE, AS WITH THE OIHER PORTAL 

Sll'E BUILDINGS, WOULD BE MEASURED FROM THE 

NEW MARYLAND A VENUE AT ELEVATION 46 FEET. 

ELEVATION 46 FEET MAINTAINS THE VISTA 

BETWEEN THE CAPITOL AND THE JE.lfF'ERSON 

?tmM:ORIAL AND MEETS THE CLEARANCE 

REQ~ OF THE RAJLROAD AND THE 

SERVICE REQUIREMENTS OF THE GSA COAL 

SHAKER. UNDER THIS DESIGN, THE PORTION OF 

THE BUILDING WHICH ABUTS THE 14ffl AND D 

STREEI'S CORNER WOULD BE 111.08 liEEI' ABOVE 

THE CURB (EI.KVATION 136 FEEIJ. 



-7-

CURREN'ILY, THE SCHEDULE OF HEIGHTS DOES NOT 

ALLOW FOR A CO:MPREBENSIVE DEVELOPMENT 

WITH UNIFORM BUILDING HEIGHTS THROUGHOUT 

THE PORTAL Sfl'E. DEVELOPMENT UNDER THE 

CURRENT see El>ULE OF HEIGHTS WOULD· BE AN 

AWKWARD AND UNBALANCED BUILDING SCHEME 

WITH THREE OF THE BUILDINGS ALONG NEW 

MARYLAND A VENUE WITH A UNIFORM HEIGHT OF 90 

FEET AND THE FOURTH BUILDING AT A HEIGHT OF 

L~S THAN 60 F'EEI' (58.92 AS l\ffiASURED FROM 

:MARYLAND A VENUE). 

THE AMENDMENT TO THE SCARDULE OF HEIGHTS 

IMPROVF.S THE RELATIONSHIP OF THE NORIB 

PORTAL S1·11E BUILDING ALONG 14TH STREET WITH 

SURROUNDING BUILDINGS AND FURTHER ENHANCES 



THIS IMPORTANT ENTRANCE INTO THE CITY. THE 

ROCHAMBEAU l\mM:ORIAL BRIDGE CONNECTS TO 

14TH STREET NEAR THE D SfREEr INTERSECTION. 

THE CURRENT 14TH SI'REET BUILDING LINE IS LF.SS 

THAN 10 F'EE'I' FROM THE CURB ALONG 14ffl 

STREET. PLACING A BUILDING DIRECTLY ON THE 

14TH STREET PROPERTY LINE WOULD NEGATIVELY 

Il\WACT THIS NARROW SIDEWALK AREA. A 

GENEROUS SIDEWALK AREA TO PROVIDE FOR 

ADEQUATE PEDESTRIAN MOVEMENT WITH ENOUGH 

SPACE FOR STREET TREES AND SI'REET 

FURNITURE IS AN IMPORTANT ELEMENCIN-A :MIXED 

USE DEVELOPMENT SUCH AS THE PORTALS. TO 

ACHIEVE THIS, THE PROPOSED LEGISLATION 

BEFORE YOU PROVIDES THAT THE BUILDING IS TO 

BE SET BACK FROM 14TH STREET 1'..PPROXIMATELY 

20 FEET, TO A LINE THAT IS CONI'INUOUS WITH 

THE BUILDING FACADE OF THE BURE..4.U OF 



ENGRAVING AND PRINTING ANNEX ACROSS D 

srREET DIRECTLY NORTH OF 'l'HE PORTAL SITE. 

THIS RESULTS IN A CONSISI'ENT AND UNIFORM 

PLACEMENT OF THE BUILDING FACADF.S ALONG 

14TH STREET WfilCH GREATLY.ENHANCF.S 'l'HE 

SENSE OF ENTRANCE AT THIS GATEWAY TO THE 

CITY. THIS MORE REGULAR PLACEMENT OF 

BUILDINGS ALONG 14TH STREET FSrABLISHFS 14TH 

srREEf AS A SPECIAL STREET. 14TH SI'REET IS 

110 FEET WIDE AND CAN ACCEPT A TALI.ER 

BUILDING WITHOUf ANY SIGNIFICANf ADVERSE 

VISUAL IMPACT. WE BELIEVE THAT 'l'HE 

REQUESTED MODIFICATION IS CONSISTENT WITH 

THE SPIRIT OF THE SCHEDULE OF HEIGHTS, SINCE 

IT PERMITS A DESIGN WHICH IS MORE COl\lPATIBLE 

WITH THE ADJACENT FEDERAL BUILDINGS. 
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ADHERENCE TO THE CURRENT SCHEDULE OF 

HEIGHTS WOULD RESULT IN A REDUCfiON OF 

DISPOSITION PROCEEDS BECAUSE OF THE 

REDUCTION IN THE AMOUNT OF BUILDING 

DEVELOPMENT THAT WOULD BE PLACED ON THE 

NORTH PORTAL SITE. A BUILDING UNDER THE 

CURRENf SCHEDULE OF HEIGHTS WOULD BE FIVE 

sroRIES RATHER THAN THE EIGHT STORmS AS 

PROPOSED. THIS WOULD AM:OUNT TO A 

REDUCTION OF ABOUT 280,000 SQUARE FEET, 

APPROXII\fATELY A 37% REDUCTION IN BUILDABLE 

SPACE FOR THE BUILDING ALONG 14TH STREET. 

THIS REDUCTION IN SPACE WOULD RFSULT IN 

FEWER PERMANENT JOBS - ABOUT 1400 - AND A 

REDUCTION IN YEARLY REAL ESTATE TAX 

REVENUES TO THE CITY OF ABOUT $1,023,000. 



-11-

THERE IS HISrORIC PRECEDENCE TO CHANG~ IN 

THE SCHEDULE OF HEIGHTS IN THIS AREA AS 

PREVIOUS AMENDMENTS ALLOWED TALLER 

BUILDINGS ALONG 14TH SlllEET. IN DECEMBER 

1911, THE COMMISSIONERS OF THE DISTRICT OF 

COLUMBIA, ADDED THE FOLLOWING PROVISION TO 

THE SCHEDULE OF HEIGHTS WHICH PROVIDES IN 

PART THAT: 

"ON 14TH STREET, SOUTHWEST, BETWEEN B 

(INDEPENDENCE AVENUE} AND n·snmETS, 

CONFRONTING THE BUREAU-OF--PRIN'I1NG-AND 

ENGRAVING, NO BUILDING SHALL BE ERECTED 

OR ALTERED SO AS TO BE IDGHER THAN A 

HORIZONTAL LINE 80 FEET ABOVE THE TOP OF 

THE CURB AT 1'HE SOUTHEASI' CORNER OF 

14TH AND B STREETS, SOUTHWF.Sr ••• " 
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THIS P~OVISION WAS SllffiEQUENTL Y MODD'IED IN 

1930 TO CHANGE 1'HE AFFECTED AREA FROM 

"BETWEEN B AND D STREET" TO "BETWEEN D AND 

WATER STREETS." FOLLOWING THIS CHANGE, THE 

DEPARTMENT OF AGRICULTURE SOUTH BUILDING, 

BETWEEN INDEPENDENCE A VENUE AND C S.fREET, 

AND 'I'HE BUREAU OF ENGRAVING AND PRINTING 

ANNEX BUILDING, BETWEEN C AND D STREETS,. 

WERE BUILT. BOTH BUILDINGS ARE SET BACK THE 

SAME DISrANCE FROM 14TH STREET AND HAVE A 

UNIFORM: BUILDING LINE ALONG THE STREET. THE 

HEIGHT OF '!'HE :BUREAu·-oF-ENGRA:VING AND 

PRINTING ANNEX IS ELEVATION 120. 7 FEEr WHICH 

EXCEEDS TAR BlJIT,OING RRfGA'l' OF ELEVATION 

104.92 FEET ALLOWED ON THE NOR1H PORTAL SITE 

UNDER THE CURRENT SCHEDULE OF HEIGHTS. 
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MODIFYING THE BUILDING HEIGHT RF.STRICTION 

ALONG 14TH STREET WOULD HEl,P CARRY our 

THIS Il\IPORTANT PROJECT AND PROVIDE 

SIGNIFICANT BENEFITS TO THE DISTRICT AND ITS 

RESIDENTS. THE AMENDMENT TO THE SCHEDULE 

OF HEIGHTS WOULD ALLOW FOR IMPROVED URBAN 

DESIGN OF THE PORTAL SITE DEVELOPMENT AND 

ENHANCE TmS GATEWAY ENTRANCE INTO 'l'HE 

CITY. 

THE OVERALL URBAN DF.sIGN SOLUTION FOR THE 

PORTAL SITE THAT INCLUDF.S THE BUILDING 

HEIGHTS PERMITTED BY THE AMENDMENT OF THE 

SCHEDULE OF HEIGHTS HAS BEEN REVIEWED AND 

FAVORABLY RECEIVED BY THE DEPARTMENT OF 

HOUSING AND COl\IMJJNITY DEVELOPMENT'S 

· ARCffi'l'ECTURAL REVIEW PANEL AND THE U.S. 

COMMISSION ON FINE ARTS. 
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IN smdMARY, THE PROPOSED CHANGE WILL 

RESULT IN A DESIGN WHICH IS SYMPA'fHE11C AND 

COl\iPATIBLE WITH SURROUNDING FEDERAL 

BUILDINGS - THE INTENT OF THE ORIGINAL 

LEGISLATION. 

THANK YOU FOR THE OPPORTUNITY TO PRESENT 

THIS TESTIM:ONY. DHCD SI'AFF AND I WILL BE 

PLEASED TO ANSWER ANY QUESTIONS YOU MAY 

HAVE. 



The COMMITTEE of 

•ICQJ 
on the FEDERAL CITY 

Testimony of David Grinnell on Bill 12-170 "Schedule of Height of 

Buildings Amendment Act of 1997" 

October 13, 1997 

My name is David Grinnell, and I am testifying for the Committee of 100 on the Federal 

City. The Bill before you proposes to amend the Schedule of Height to permit a building at 

14th and D Streets SW to rise thirty feet above what the building height act permits. 

The first building height act was passed in 1894 and limited the height of buildings, using a 

formula linking maximum height to the width oithe street and the nature of the stieet, 

whether residential or commercial. The act was subsequently adjusted by Congress, to 

permit such things-as church spires, and the general formula.of the width of the street plus 

20 feet was arrived at to regulate the maximum height permitted for buildings. In 1910 

Congress directed the Commissioners to devise a height schedule for specific sites around 

federal buildings and betwet!n 1910 and 1912 the Schedule o.fHeights was adopted by 

Congress identifying fifteen sites, among them the site in question; it reads "14. On 

Fourteenth Stred SW, betwt.en D and Water Streets, confronting the &re.au of Pr.nling and 

Engraving, no buil.di.ng ahall. be cecud or altered so as to be higher than a hori.:.ontal. /i.ne 80 

feet. abave the t.op~ofthe CJlrh at the southeast comer of Fo,nue:nth and D Streets, SJJ·~ 

excepting ventilation and devator shafts, which shall be set back from the.front and si.de luses 

of sucn builm.ngs a distance equal to the height of sudt ·shafts ahave the adjacent roof" The 

purpose of these specific adjustments was aesthetic, because in all cases the allowable 

heights permitted is always lower than what the Height Act formula (width of street plus 

20 feet) would allow. The schedule addressed sites around the old Patent Office. the White. 
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House, the Treasury Building, the Capitol buildings, and Union Station, among others, 

sites that were to permanently house federal buildings which in many cases happened to be 

historic. 

This site is surrounded by buildings connected with the U.S. Treasury Department, 

including several federal buildings under Treasury for printing and engraving. All of these 

buildings in the immediate vicinity of 14th and D me under 80 fen in height. In fact the 

annex immediately across Fourteenth Street from. the proposed site is only four stories 

high, and is under 65 feet. Its neighbor to the north across-14th Street, is six stories high. 

The purpose for the Act at this site is to keep the skyline low, particularly since the site is 

on a rise just two blocks above the Jefferson Memorial. 

In the Metropolitan Square Case of 1981, the US attorney ruled that the City Council of 

the District of Columbia has no right to alter the Height Act whatsoever. To allow the 

Council this function would permit the city, at the behest of any developer, to waive the 

height act on an ad hoc basis. Which is what the proposal would achieve, a mockery of 

Congressional will, for this proposal turns the process upside down, ghing the Mayor and 

City Council authority to increase the heights around federal buildings extra height, in 

direct contradiction to the purpose of the Schedule, which diminishes heights. This 

proposal would permitted a huge and needless additional 30 feet in height at the Portals 

site, with a setback from the building line of 20 feet from the sidewalk. (None of the federal 

buildings are so setback.) Because the developer is able to build this project as a matter or 

right, attaining the same buildin_g bulk. the Council vote to oppose would deprive him of no 

usable interior space . 

The Council should also consider the benefits the developer had already received from 

government The Portals site, as an urban renewal site, was awarded to the developer 

through the Redevelopment Land Agency of the District. As you are aware, RLA sites are 

normally awarded at a considerably a lower purchase price than the market price. So an 

financial advantage already exists on this site. The developer can build as matter of right 

and still make a good profit There is no economic rt!ason to permit a break in the Height 
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Limit Act. If any developer claims the height act, which was devised to protect the low 

profile of the capital city, does not suit him aesthetically, the Height looses all authority. 

I would like to remind you that the Committee of 100, with other civic groups in the city 

has successfully gone to the Hill and reversed City Council votes to break the Height Limit 

Law. In the case of the Kingdon Gould property across from the F.B.L Eleanor ·Holmes 

Norton firmly supported the citizens. This is not a time to exacerbate relations with <;::apitol 

Hill. Please vote to defeat this bill. 



Mrs. Dorothy Miller, Commissioner 
Advisory Neighborhood Commission lA-05 

2440 Virginia AvenuCy NW 
Washington, DC 20037 

Re: Schedule of Heights of Building Amendment Act of 1997, Bill 12-170 
Statement before DC Council, October 14, 2997 

Good afternoon, its me again, O'Council members for the fourth time in less than four 
weeks, Dorothy Miller, Advisory Neighborhood Commissioner for ANC-2A05 and the site in 
question borders my Single Member District.. Copy attached of NOTICE DC LAW 9-112, 
"Advisory Neighborhood Commissions Boundaries Act of 1992", description of SMD 2A05 
boundaries. 

When Congress enacted the Height Act in 1894 after the Carie Hotel was built it was 
concerned about the safety of the District's tjtizens. Fire equipment could not reach the people 
on the upper floors. 

As the District began to develop Congress was concerned about the aesthetic appearance 
as well as protection around Federal buildings in the Nation's Capitol. The Schedule of Heights 
Act was devised in 1910 by the three DC Commissioners, at the request of and approved by 
congress, in an effort to protect and er,J1.ance the areas around federal buildings. It consists of 15 
specific sites and t.he Portal site at 14 Street between Water a.'ld D Streets, SW, covered in this 
legislation, was one of them. (Copy attached of Appendix G, of the Schedule's list of the 15 
sites) The heights pennitted for each site were carefully calibrated to each site, and are always 
lower than the nonnal Building Height Act formula of the with of the 5trt!t!t plus 20 fed. The 
proposal covering the Portal site at 14 Street between Water andD Streets, SW, introduced by 
Jack Evans, council member for Ward 2, turns the process upside down, because it gives the 
Mayor and the City Council authority to increase the heights around these federal buildings, 
under the Treasury Department for printing and engraving, by a whopping 30 Feet!. 

The Bill 12-170, before the Council today, introduced by Council Member Jack Evans is 
in violation of federal law and raises the question, What are the real concerns of the City Council 
for the Nation's Capitol and its residents? The DC City Council has no authorit<J to. amend the 
Schedule of Heights for the District of Columbia as it applies to areas adjacent to federal 
buildings. The areas surrounding federal buildings are all lower than 80 feet. In fact the annex 
building immediately across 14th Street from the proposed site is only four stories high and is 
under 65 feet. 

The developer has already received financial benefits when the land, under the 
Redevelopment Land Agency (RLA), was considered an urban renewal site and was sold far 
below market price. The developer can build as a matter of right and meet the FAR allowed and 
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should make more than a reasonable profit. I have learned from the District of Columbia and the 
architect when asked, stated that the developer is able to .build the project at the same density 
without breaking the· height limit schedule at all. The city was complicit in breaking the height 
limit apparently from the very beginning, because the RLA sold the land to the developer at a 
considerably reduced price, and reviewed the plans several years ago when it disposed of the land 
and en.ded its authority over the site. 

So, why would the City Council want to violate a Federal law at a time when Congress 
has a low opinion of how the District conducts its business and thereby antagonize Congress 
further? Why would a successful developer, who could make a profit without the additional 30 
feet, want the Council to challenge Congress by violating a Federal statue? Then telling the 
Council that because it is not Federal land that there would be no review by The National Capitol 
Planning Commission. The Height Act is not about Federal land but what is built in the areas 
around the Nation's federal buildings. 

This type of "backroom" legislation does not improve the Distrust' s chance of taking 
control of its~ again. Bill 12-170, Schedule of Heights of Building Amendment Act of 1997, 
should never have seen the light of day and should be denied. 

Attadunent (2) 



COUNCIL OF THE DISTRICT OF "Ctlllffll# 

"NOTI~ 

o.C .. LAW 9-1-U 

"Aav1sory Neighborhood tommlss1ons Boundarie, 
Act of 199<•-

Pursuant to Section 412 of the Distr1ct of Columbia Self-

Government and Governmental Reorganization Act, P •. L. 93-19-!, 

"the Act", the Council of the District of Columbia adopted Bill 

N o • 9 - 3 3 5 on f i r s t a n d s e c on d r ea d i n g s , 'f eo r u a .,.. y 4 • 1 9 9 2 , a n ci 

Ma r ch 3 , 19 9 2 , r e s p e ct i v el y • F o 1 1 ow i n g t l1 e s i g n a tu r e o f t"h e 

Mayor on March 23, 1992, this. legis-lation was assigned A,ct 

No. 9-184, published in the April 3, 1992, edition of the .O.C. 

Reg;ster, (Vol. 39 page 2164) and transmitted to Congress on 

March 25, 1992 for a 30-day review, in accor.dance with Section 

602(c)(l) of the Act. 

The Council of the District of Columbia hereby gives notice 

that the 30-day Congressional Review Period has expired,. and 

therefore, c'ites this enactment as D.C. law 9-112, effective 

May 21, 1992. 

Council 

Dates Counted During the 30-day.Congressional Review Perio-e: 

March 25,26,27,30,31 

Apr. i 1 l , 2 , 3 , 6 , 7 , B , 9 , l O , 2 B , 2 9 , 3 0 

May l,4,5,6,7,8,ll,l2,13,14,15,18,19,20 



Enrolled Ori_gimlf 

Description. of SIID 2A05 'bOUIUlarfes 

All at th• following streets 1n the Northwest quadrant (unless 
atharwtH destanated): B•ifnnini at I-66 'and Vlr~ Avenue, Southeast 
oil Vlr&in,la Avenue to F Street; East on F StrHt to 22nd Street; South 
oil 22nd Streat ta Vlreini& Avenue; Southeast on Virl(inla Avenue to E 
St::rNt; Eut on E Stretat ta 19th Street; North on 19th Street ta a Una 
betw.en Mitchell Hall (a Georp Wub.tn~ Unlvarsity nstdence hall at 
514 19th Streat, N. W.) and Thurston Hall (a Georp Washln;ton 
Unlverslty resldenc. hall at 1900 F St::rfft) ; West oa. th9 line between 
Mltchell Hall and Thurston Hall and alon1 th• rear lot lln•• . of othar lots 
faclnr F Street ta 20th Street; North on 20th Street to F Street; East 
on F StrNt to 17th Str.et; North on 17th Strfft to Pennsylvania Avenue; 
East on Pennsylvani& Avenue to 15th Street; South on 15th Streat to 
Maln• Avenue; Southeast on Main• Avenue to the Northwest roadway of 
Rout• 1 South; Southeast on the Northwest ~way of Route 1 South. to 
the Georg• Maso11 Mamortat Bride•; Southwest on the Gears• Mason 
Memorial Brldl• to the Dtstrlct of Columbia-Commonwealth of VlriP,llla 
boundD.ry lln• at UN Corn,n.,nwaalth at Vlr&inia shore at t.6.e Potomac 
River; Northweat on the Di.strict of Columbla·Commonwaalth of Vlrg1nla 
boundary Un• at th• Commonwealth al Vtrglnla shore of the Potomac River 
to th: cxtcns!cn c! the Arlin~ton Memorial Bridge; East on the extension 
of th• ·Arllnl(tcm Mamorial Bridge to the Arlington. Memorial Brid~e; Ea.st 
on the Arlln1toll Meenon.al Bridge to the Northeastern shoreline of the 
PotomAc ·River; Southeast on the Northeastern shoreline of the Potomac 
Rlver to th• Western shoreline of th• Tidal Basin: North on the Western 
shore ot the Tldal Basin ta Independence A venue: West an Independence 
Avenue to 23rd Street; North on 23rd Street to the roa.dway &l"Ound the 
Uncoln Mernoi-ial: Around the rondwRy around the Lincoln Memorial. in a 
counteE"C:lockwise direction to 23rd Street; North on 23rd Street to the E 
Street Expre,;!!.wRy; Northwc?lt on the E Street Expressway to 1·66; North 
on I-66 lo Vir5tinin. Avenue. 

u 
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Schedule of Heights 

APPENDIX G 

SQIEDUU: or HDCtffS or IUIU)(NCS ADIACENT TO PUIUC 
IUILDINCS. AS ADOPTED IT nu: COMMISSIOHDtS or na: 
DIS11UCf OF CCLUIGIA. !JC CONFOIIMITT Wml THE ACf 
or COHCIIESS CF JUHE I. 1110. AND nu: AMENDMENTS 
or Dc:::DIBDI JII. 1110. A.HD MAT 211. 111:r. 

l. On G Street NW.. between Seventh :and 
Ninth Streets, adjacent ta the Civil Service Com· 
mmion Buildinlo no buildins shall be erected 
or altered so • ta be hilher than the horimnb.l 
line 90 feet above··the tap of the curb, iit the 
northwest comer of Ei1hth and G Streets NW. 
VientilaUon and elevator shafts shall be set back 
from the side lines of the bu.ildina a distance equal 
to the heisht of such shafts above the :adjacent 
roof. 

:z. On F Street NW., between Sewnth and 
Ninth Streets, adjacent ta the United States Pat­
ent Office, no builclin, shall be erected or altered 
so as to be hirher than the horizontal line 90 
feet above the top of the curb at the southwest 
comer of Eilhth and F Streets NW. Ventilation 
and elevator sh.arts shall be set back from the side 
lines or the builclin, a distance equal to the heicht 
of such slia.rts above the adjacent roof. 

3. On Fifteenth Street NW.. between Penn· 
s;ylvania Avenue and G Street, adjacent to the 
Treasury Builclinc, the mm.ice line or panpet . 
wall of any buildinc shall not extend abovl! a 
horizontal line IO feet above the top of the curb. 
at the southeast corMr of F"lftftnth and G Streets 
NW., and no part of the roof of any buildinl 
ahall be hilber than a borizonb.l line 95 feet 
above the top of said curb, exeeptinl w:ntllation 
and elevator sh.ans., which shall be set back 
frmn the side lina of the buildinC a distance equil 
ta the heisht of such sh:afb above the adjacent 
roof. 

4.. On Seventeenth Strftt NW.. betwea1 New 
Yorlc Avenue and C Street. confronlinc the State 
Department Buildinc, no buildinc shall be erected 
orccaltered~m=•--lo=be=bicber~.than~a--borimntal. 
line IQ feet at,oye the top of the curb at the north­
west comer of Pennsylvania Avenue and J'acboa 
Place. excepLin£ vmUlat.icn and elevator shafb. 
which shall be set back [ram the front and side 
lines of said buildinC a distance equal to the 
heisht of such shafts above the adjacent roof.. 

5. Qn PeMS7lvania Avenue NW.. in squara 
1111 and 221, confron~ tbe Tr-easw"T Bw.ldinc 
and the State 'Department Build.inc. no buildin11 
shall be erected Of' altered sa as to be h.irber than 
a horimntal line 80 feet above the top of the curb 
at the northe.ast comtt of Pennsylvania ATenue 
and Madi9on Pbce for buildinp to- ·be uected 
or altered in square %21, a.ad th,tcurb at the north­
west comer of Pennsylvania Avenue and Jaclcso'n 
Place for build.inp ta be. erected or altered in 
square 157, exceptinc ventilation and elevator 
shafts, which shall be 9el back from the front 
and side lines of sw:h build.in& a distance equal 
to the hei1ht of such shafts above the adjacent 
roof. 

I. On North Capitol Street, in square !25, eoa­
frontinr the City Past Ot!i.ce Buildin&. no build­
inl shall be ettct.ed Ol" altered to be hicher than 
a horizont.ll liDc 90 !eel above the top of the curb 

at the northwest comer of North Capitol Street 
and 'Massachusetts Avenue. exceptinr ventilaUoa 
and elevator sha(ts, which shall be set back from 
the front and side lines of said build.inc a distance 
equal to the. be.ifbt of such shafts above the adja­
cent roof. 

1. On the north side of .Mar;yland Avenue NE.. 
between First and Second Streets, adjacent to the 
Supreme Court Build.ins. no builclinc .shall be 
erected or altered so as to be hirher than a 'hozi­
zontal line IO feet above the top of the curt, at 
the northeast comer of the intenection of Fi.nt 
Street and Maryland Avenue NE. Ventilatioa 
:md elevator shafts shall be set back from the 
front and side lines of the build.inc at a distance 
equal to the heirbt of such shafts above Uie adja-
cent roof. . 

8. On the east side of Second Street NE, be­
tween East Capitol and 8 Streets, adjacent to the 
Supreme Court Buildinc. no buildinC shall be 
erected or altered so as to be hicher than 
a horizontal line 60 feet· above the top of the 
curb at the northeast ~ of the intersection 
of Second and A Streets .NE. Ventilation and ele­
vator shafts shall be set bade from the front and 
side lines of the buildinc a distance equal to tbe 
hei&:ht of such shafts above the adjaant roof. 

9. On the east side of Third Sb'eet SE., between 
East Capitol Street and Pennsylvania Avenue, ad.· 
jacent to the new IJbnr., of Coa,ress Annex. no 
buildinc shall be erected or altered ., u to be 
hicher than a horizontal line 70 feet above the 
top of the curb at the northeast c:azner of Third 
and A Streets SE. ~enlilation and elevator shafts 
shall be! set back from the front and aide lines 
af the buildinc a distance equal to the ..heipt 
of sudi shafts above the .dj-=mt roof. 

JO. On the mutb side of Pennsylvania A'YelUle 
SE.. between Second and Third· Streets, adjK!l!Dt 
to the IJbra;y of Concre:sli Annex. DO bu.ildiq 
shall be erected or altered IIO a to be bifher than 
a-horizontal--line-'lO-feet-above-tbe1op-of-thecutD 
at the southeast comer of the intersection of 
Second Street and Pennsylvania Avenue SE. Ven­
tibtion a.-,d elnator shafts ahall be aet back from 
the front and side li.na or· the builclin, a dist.mc:e 
equal to the heicht of such shafts above tbe adja­
cent roof. 

11. On the south side of B Street SE., between 
Fint and Second Streets. adjacent to the Libr.Lr7 
of Cana:~ no buildinc shall be erected ar al· 
te!'Cd so u to be hicher than a hori%ontal line 
'70 fe-et above the top of the curb at the southeast 
comer of First. and B Streets SE. Ventilatian 
and e,evator shafts · shall be set baclc from the 
front and side !i."le o! t.."'..e bui!dir,z : di.r..anee 
~ual to the hf!ilht of suc:h shart.s above the adja­
cent roof. 

12.. On the east side of First Street SE., be­
tween B and C Streets, adjacent to the Bouse 
Oltice Builidnl. no build.inc shall be en:cted oc 
altered 10 as to be hliher than a horizontal line 
'70 feet aboYe the top of the curb at the southeast 
earner of F'ust and B Streets SE. Ventilation 
and elevator shafts shall be set bade from the front 
and side lines af the build.int a distance equal to 
lhe hei,ht of such shafts above the adjacent roaf.. 

('7-1~) 



13. On lhe south side of C Slreet. SE, between 
First and South Capitol S.treels SE., and between 
South Capitol Street. and Delaware Avenue SW .. 
adji1cent. lo the House Office Building and Annex, 
no buildin1 shall be erected or altered 10 as to be 
hi1her thap a horizontal line 110 feet above the 
top or the curb at the southeast comer of South 
Capital and C Streets SE. Ventilation and · ele­
vator shafts shall be set back from the front and 
side lines of the building a disbnce equal to the 
height oi such srnafLs above the adjacent roar. 

14. On Fourteenth Street SW., between D and 
Water Slreels, con!rontinc the Bureau or Printing 
and Encx:aving, no buildini: shall be erected or 
altered so as lo be hicher than a horiozntal line 

241 

IIJ feet above the top ar the curb at the southeast 
comer or Fourteenth and D Streets SW., except­
ing venUlation and elevator lh .. fts, Which shall be 
set back from the front and siC:e lines of such 
huildincs a distance. equal to the heicht af su~h 
alhafls above the adjacent roar. 

15. On the north side or C St.reel, NE.. between 
First and Second Streets adjacent to the Senale 
Office Building Annex. no buildin& shall be erected 
or altered su as to be hicher than a horizontal 
line 70 feet :above the top of the curb at the north­
east romer or Finl and C Streets, NE. Ventila­
tion and elevator shafts shall be set baclc. from 
the side lines or the building a distance equal 
to the heicht of such ~rts above the adjacent 
roof. 

C7-t-e9) 
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The st.reets run.1ing E:astj ancl t1est, are ,Jasi,~natod Ly lettt:rs of tl.J alphabet> and by the -r;ord ?lo1·t.h or Zouth, .accordi,,,~ aa t!ley 
;-,·a situated Nort.h or South of the Car,it.ol, ,~hic:1 fo the dividin~ point.; as, A ctrcet north, which is the first street norli, .;f tt.o 
::o,;:iitol. 

The streets runnine Hort.Ii and :iouth arc cl~sicnatcd munerically, aud uy tho word East or Ylcstz according to their positions with 
;•it:pect to the Capitol; as Firs\, st.,·eet east and Fir.st street ,,est. 

. ·.«::;=:rs A B c D E F G r;l l K L M N 0 p Q R s T u v w 

Herth 90 90 80 70 90 100 90 50 90 1117 .67 90 90 80 90 90 90 90 90 9.0 90 80 80 . " ' ·"a"'· ~- ... , .... . \ . ,_,_ 
,-- ·- - '--- -

90 80 90 90 70 100 60 80 90 90 90 8.S 85 OS 85 BS 65 BO 60 LO ( ' . . 
S11ut.b 90 90 ; ' ' ~'· =- I= == --- .. 

l 
• f ~~,.;: STHEETS l 2 J 4 4 s 6 1 6 9 10 11 12 lJ lJ} 14 15 16 l'f 18 19 2p ,!l 22 2::f: 25 26 27 26 

' ,- -. 
t::st 80 110 90 90 85 ,s.w 100 8.S 90 JOO 90 GO 90 112 90 - 100 90 Do 100 80 no lbo 90 ~ ::-a_~ 00 - - - -

. ' 
·9~ 11~ West. 80 90 90 110 Bo 110 00 IGO 65 100 DS 85 111.1,2 BS no 70 no 110 ]60 110 90 110 :~o; ,&0. 90 90 OD 70 qo .... ,- of· 

' 
1;orth and South C.i each lJO feet \'lidc· East Ca itol St~Clr,t j(,O· llalf Streets, c11st ~r:J.· ~st it.al Streets 80· Thlrt.c1.;11Lh and a' p I I p , flle1 I 

:.r.lf Streat, 70; Water Street, be\..wncn Scuth Capitol and \'i St,rccts~ 60 feet. ,vil/c, c1::.cv;here, 00 feet; ,J0tuidary Street, 00 t'ccL i:idc. 
71.c streets on the East and \'/est. sillcs of Lafayette SrJu:>rc arc 90 feet. r,iclo; fre1m F ~trceL fl0rth to t::c Canru., the width or Dt.h St. 
;.~st. is 05•8". The width of D St.reel. nc,rtllwc:;L of 17th SLrcut i','cr.t, ia llO fo~·t, iJlsi·~1her11, 70 feet.. 

YilllTI~ of the A VErl!IES 
-

AVEllUES l/l?,111!:i CC,ll:1~ES .I\.Vl,UIJE:5 ~.HITII!:; COhHSE5 AVE.~UES rilrmLS 'coURS~!:; 

tel.mare- ...: - - - - 16o Ft tnS-h~-ooF. Pcnusylvania, \'H1it.e 110. Ner, lfampshiro- - - 120 Ft. · N J6-09-llii1 
~:c,·: J,crsey - - - - - 160" rllS-iiL-00\': to Rock Creek- - - lJO Ft &66-00-00E Uassachusett:s, Y!est 
!':1rJ·la.r1d, East or Capit'll 16o II 1162-25-00E rcrn1sylvanja, Cnpitol of fl.J. Ave.- - - 160" !i66-0J-00!.: 
l'.i!r:,·land, Tlsst. or Capit..Jl 160 II tl7ll-22-09E to E 1 r11 llranch- - - 160 11 s62-21-ooc: 1.1,w~aci;usetts, East 
J:c.r lh Carolina- - - 160 11 1162-JO-OOE K1mtucliy- - - - - 120 II SJJ-00-00E or l!.J. Ave.- - - 160" .362- 26-0:::E: 
Scuth C.rolina- - - 16o .. - N7l-l)-5qE Tcnne:isee- - - - - 120 " NJ2·-25-00E Ohio- - - - - 160 II ~·,0-13-ooc: 
Gtorcia (?otomac)- - - }l:,J II 1162-30-00& tlew York)Ead of 'iill. llo.- l}Q II r166-G9-00E Louisiana- - - - 16o .. S70--21-J6!, 

Virrin1a, llall to E•rn Ur 160" 870··18-0SE Now York,\!c .. t of Y/h. 110.- lW II N"{0-2'/-00E Indiana- - - - 160 II 570-2)-JOI!: 

Vir&i,nia, R .c. t.o Pot.. It. 120 II isr,-20-00E Vermont.- - - - - 1)0 ° ti2li-Jl-JOE Missouri- - - - BS " 570-JJ-JOi:: 
Pe,~'1slyv2.nia, \','hite Ho. . Conncct.icul- - - - l)Q II N211-Jl-JOV, 11.ainc- - - - - 6$. .. tr/0-2?-09i 
to U.S. Cap.- - - 160 II i70-JJ-JOE; Hhouo Isl.\nd- - - - lJO" 1~66-,00-00E 

-
"ha distance on an E::ist. and Wc:,t line from the r:est. :;iue of Square llo. l to tl,e \'lest side of 2111.h S~ree.t East.,=2L,1hO.f1 feet, or 

4.572 ,ailes. The d1et.ano:c on a,Uorth and South line fror1 l.ht1 .Sout.h side YI Street. Sout.h, along 11th Slr,!et Y:est to tho Nortl, !'J.Ue of 
,3c.i •. ,cal'y Street is 19,95:,.0 feet, or J.779 r.iHcs. 

R\!_or to Racord ~la;:i h'2806. Copy by l'{.u.r.. llay l'l, 1!)60. C01rparcd liy E.G.lJ. auJ P.11.t\. 
, ________________________ _ ____ , _________ , ___________ _ 
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cdc05/b12-170 

Committee Print-- DRAFT 10/15/98. 
Committee of the Whole · 
October 20, 1998 

DRAFT 

A BILL 

12-170 

IN-'FHE GOUNGIL-OF TJ:IB-:OlST-RICT -OF- COLUMBIA 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

To amend paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public Buildings to 14 
provide more uniformity in the heights and setbacks of buildings to be developed on a site 15 
bounded by 14th Street, S.W., D Street, S.W., 12th Street, S.W., and Maine Avenue, 16 
S.W., in Ward 2, within the overall parameters of the 1910 Height Act and the Zoning 17 
Regulations. 18 

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this 19 

act may be cited as the "Schedule of Heights of Buildings Amendment Act of 1998". 20 

Sec. 2. Paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public 21 

Buildings, as adopted by the Commissioners of the District of Columbia, in conformity with the 22 

Act of Congress of June l, 1910, and the amendments of December 30, 1910, and May 20, 1912 23 

(" 1910 Height Act"), and as issued by the Zoning Commission for the District of Columbia in 24 

Appendix G of the District of Columbia Zoning Regulations, effective May 12, 1958, is amended 25 

by adding the following sentence at the end of the paragraph: 26 

1 



"This restriction shall not apply to any structure that is set back from the 14th Street l 

property line to a line that is continuous with the facade oflhe adjacent Bureau of Engraving and 2 

Printing annex building that is located along 14th Street, S.W., between C and D Streets, S.W. 3 

The height of a structure described in the preceding sentence shall be established in accordance 4 

with the requirements of the 1910 Height Act and the Zoning Regulations (10 DCMR).". 5 

Sec. 3. The Councjl adopts the fiscal impact statement in the committee report on Bill 6 

12-170 as the fiscal impact statement required by section 602( c)(3) of the District of Columbia 7 

Home Rule Act, approved December 24, 1973 {87 Stat.813; D.C. Code§ 1-233(c)(3)). 8 

Sec. 4. This act shall take effect follo'Wing approval by the Mayor (or in the event of veto 9 

by the Mayor, action by the Council to override the veto), approval by the Financial 10 

Responsibility and Management Assistance Authority as provided in section 203(a) of the 11 

District of Columbia Financial Responsibility and Management Assistance Act of 1995, 12 

approved April 17, 1995 (109 Stat. 116; D.C. Code§ 47-392.3(a)), a 30-day period of 13 

Congressional review as provided in section 602(c)(l) of the District of Columbia Home Rule 14 

Act, approved December 24, 1973 (87 Stat. 813; D.C. Code §l-233(c)(l)), and publication in the 15 

District of Columbia Register. 16 

17 

2 
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Committee of the Whole 
October 20, 1998 

A BILL 

12-170 

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 

l 
2 
3 
4 
5 
6 
7 
8 
9 

10 

11 

12 

13 

To amend paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public Buildings to 14 
provide more uniformity in the heights and setbacks of buildings to be developed on a site 15 
bounded by 14th Street, S.W., D Street, S.W., 12th Street, S.W., and Maine Avenue, 16 
S.W., in Ward 2, within the overall parameters of the 1910 Height Act and the Zoning 17 
Regulations. 18 

BE IT ENACTED BY THE COUNCIL OF THE DISTRJQT OF COLUMBIA, That this 19 

act may be cited as the "Schedule of Heights of Buildings Amendment Act of 1998". 20 

Sec. 2. Paragraph 14 of the Schedule of Heights of Buildings Adjacent to Public 21 

Buildings, as adopted by the Commissioners of the District of Columbia, in conformity with the 22 

Act of Congress of June l, 1910, and the amendments of December 30, 1910, and May 20, 1912 23 

(" 191 O Height Act"), and as issued by the Zoning Commission for the District of Columbia in 24 

Appendix G of the District of Columbia Zoning Regulations, effective May 12, 1958, is amended 25 

by adding the following sentence at the end of the paragraph: 26 

t 



"This restriction shall not apply to any structure that is set back from the 14th Street 1 

property line to a line that is continuous with the facade of the adjacent Bureau of Engraving and 2 

Printing annex building that is located along 14th Street, S.W., between C and D Streets, S.W. 3 

The height of a structure described in the preceding sentence shall be established in accordance 4 

with the requirements of the 1910 Height Act and the Zoning Regulations ( 11 DCMR). ". 5 

Sec. 3. The Council adopts the fiscal impact statement in the committee report on Bill 6 

12-170 as the fiscal impact statement required by section 602(c)(3) of the District of Columbia 7 

Home Rule Act, approved December 24, 1973 (87 Stat.813; D.C. Code§ l-233(c)(3)). 8 

Sec. 4. This act shall take effect following approval by the Mayor ( or in the event of veto 9 

by the Mayor, action by the Council to override the veto), approval by the Financial IO 

Responsibility and Management Assistance Authority as provided in section 203(a) of the 11 

District of Columbia Financial Responsibility and Management Assistance Act of 1995, 12 

approved April 17, 1995 (109 Stat. 116; D.C. Code§ 47-392.3(a)), a 30-day period of 13 

Congressional review as provided in section 602(c)(l) of the District of Columbia Home Rule 14 

Act, approved December 24, 1973 (87 Stat. 813; D.C. Code§ 1-233(c)(l)), and publication in the 15 

District of Columbia Register. 16 
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TESTIM:ONY OF DURYEA C .. SMITH 

ON BEHALF OF THE 

DEPARTMENT OF HOUSING 

AND COl\fMUNITY DEVELOPMENT 

AT THE PUBLIC BEARING 

ON BILL 12-170 

"SCHEDULE OF HEIGHTS OF BUILDING 

AMENDI\fENT ACT OF 1997" 

BEFORE THE 

C01dMI'ITEE OF THE WHOLE 

COUNCIL OF THE DISTRICT OF COLUMBIA 

TUESDAY, OCTOBER 14, 1997 

COUNCIL CHAMBER, ONE JUDICIARY SQUARE 

12:00NOON 

EXHIBITF 



GOOD AFTERNOON, CHAIRMAN CROPP AND 

MEMBERS OF THE·COI\IMTITEE, I AM DURYEA C._ 

SMITH, ACTING ADMINISTRATOR, ADMINISTRATION 

OF NEIGHBORHOOD PRESERVATION AND 

COI\1MERCIAL DEVELOPMENT IN THE DEPARTMENT 

OF HOUSING AND COl\fMUNITY DEVELOPMENT 

(DHCD). I AM HERE TODAY TO RECOMMEND 

COUNCIL APPROVAL OF THE "SCHEDULE OF 

HEIGHTS OF BUILDING AMEND:MENT ACT OF 1.997", 

(BILL 12-170) IN CONNECTION WITH THE 

DEVELOPMENT OF THE PORTAL SITE IN THE 

SOUTHWEST URBAN RENEW AL AREA. 

THE PORTAL SrfE, AT THE END OF THE 14TH 

STREET BRIDGE AS YOU ENTER THE CITY, IS 

BOUNDED ON THE NORTH BYD STREET, ON THE 

soum BY MAINE A VENUE, ON THE EASr BY 12TH 

SfREET AND ON THE WF.Sf BY 14TH STREET, S.W., 

IN WARD TWO. THE SflE WAS DIAGONALLY 

DIVIDED INTO TWO PARCELS BY THE CONRAIL 



-2-

RAILROAD TRACKS RUNNING IN THE BED OF THE 

OLD MARYLAND A VENUE. TO MITIGATE THE 

IMPACT OF THE INDUSTRIAL NATURE OF THE 

RAILROAD AND UNITE THE SITE, THE DEVELOPER 

PUf 1'BE RAILROAD 1N A TUNNEL RUNNING 

THROUGH THE SITE OVER WHICH.A NEW 

M:AR--¥L-AND-A~ ~ ~CONSTRUCTED. 

THE NEW MARYLAND A VENUE, AN ORIGINAL 

L'ENF ANT DIAGONAL STREET RECONSTRUCTED AT 

ITS ORIGINAL 160 FOOT WIDTH, WAS 

CONSTRUCTED AND WILL BE MAINTAINED BY THE 

DEVELOPER, BUT REMAINS IN PUBLIC OWNERSHIP. 

THE BUILDINGS ON THE NORTH AND SOUTH 

PORTAL SITE HAV"'E BEEN DE'SiGN""ED TO PROV!!>E 

BALANCED DEVELOPMENT ALONG MARYLAND 

A VENUE, FRAMING VIEWS TO THE CAPITOL AND 

THE TIDAL BASIN AND TO ENSURE UNIFIED HEIGHT 

ALONG THIS GRAND NEW A VENUE. 
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AS CURRENTLY PLANNED, THE PORTAL sn·E WILL 

BE DEVELOPED AS A MIXED USE 

OFFICE/RETAIL/HOTEL PROJECT WITH ABOtrr 

1,800,000 SQUARE FEET OF OFFICE SPACE, 108,000 

SQUARE FEEi' OF RETAil, SPACE, AN 

APPROXIMATELY 500 ROOM LUXURY HOTEL, A 

TOTAL OF 48,000 SQUARE FEET FOR A PERFORMING 

ARTS THEATER AND COMI\fiJNITY USE SPACE, AND 

3,500 PARKING SPACES. THUS FAR, AN 

APPROXIMATELY 440,000 SQUARE FOOT OFFICE 

BUil.,DING HAS BEEN COI\fPLETED AND A 600,000 

SQUARE FOOT OFFICE BUILDING THAT WILL SERVE 

AS THE HEADQUARTERS OF THE FEDERAL 

CO:MML1NICATIONS C01\1MIS..SION IS NEARING 

COI\fi>LETION AND WILL BEGIN OCCUPANCY EARLY 

NEXT YEAR. CONSTRUCI'ION OF THE HOTEL IS 

EXPECrED-TO COMMENCE IN 1998. 



THE SCHEDULE OF HEIGHTS WAS ADOPfED BY 'l'HE 

COMMISSIONERS OF THE DISfRICT OF COLUMBIA 

);'URSUANT TO AN ACT OF CONGRF.SS (JUNE 1, 

1910). THE COUNCil., OF THE DISTRICT OF 

COLUMBIA HAS 'l'HE SOLE AurHORITY.TO AMEND 

THE SCHEDULE OF HEIGHTS UNDER SECTION 

5-405(F) OF THE D.C. CODE. 

PARAGRAPH 14 IN APPENDIX G (SCHEDULE OF 

HEIGHTS) OF THE DISfRICT OF COLUMBIA ZONING 

REGULATIONS PROVIDES THAT: 

"14. ON FOURTEENTH STREET, S.W., BETWEEN 

D AND WATER STREETS, CONFRONTING THE 

BUREAU OF ENGRAVING AND PRINTlNG, NO 

BUILDING SHALL BE ERECTED OR ALTERED SO 

AS. TO BE ffiGHER THAN A HORIZONTAL LINE 80 
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FEET ABOVE THE TOP OF THE CURB AT THE 

SOU'I'HEASf CORNER OF FOURTEENTH AND D 

STREETS,S.W .. , EXCEPl'ING VENTILATION AND 

ELEV ATOR SHAFTS WHICH SHALL BE SET BACK 

FROM THE FRONT AND SIDE LINES OF SUCH 

BUILDINGS A DISTANCE EQUAL TO THE HEIGHT 

OF SUCH SHAFTS ABOVE THE ADJACENT ROOF." 

AT THE PRESENT TIME, 'f:8E SCHEDULE OF 

HEIGHTS (PARAGRA._PH 14, APPENDIX G) LIMITS ANY 

BUILDING LOCATED ALONG 14TH SI'REEI' ON THE 

NORTH-PORTALSITE.BErw.EENDANDWATER 

STREETS, S.W. TO A HEIGHT OF 80 FEET ABOVE 

THE CURB MEASURED AT THE SOUTHEAST CORNER 

OF 14ffl AND D STREETS, S.W. THE ELEVATION AT 

THE TOP OF THE CURB IS 24.92 FEET WHICH 

WOULD ALLOW THE HEIGHT OF A BUILDING, 

EXCLUSIVE OF PENTHOUSES, TO BE AT ELEVATION 

104.92 F'EE'l'. 



IN ORDER TO DEVELOP A UNIFIED HEIGHI' 

'I'BROUGHOUT THE PROJECT, BUILDINGS ON THE 

NORTH PORTAL SITE, AS WTIH THE Ol'HEK PORTAL 

SUE BUILDINGS, WOULD BE l\1EASURED FROM THE 

NEW MARYLAND AVENUE AT ELEVATION 46 FEET. 

ELEVATION 46 FEEi' MAINTAINS THE VISTA 

BEIWEEN THE CAPITOL AND THE JEF'F'ERSON 

:MEM:ORIAL AND MEETS THE CLEARANCE 

REQ~ OF THE RAILROAD AND THE 

SERVICE REQUIREMENTS OF THE GSA COAL 

SHAKER. UNDER THIS DF.SIGN, THE PORTION OF 

THE BUILDING WHICH ABUTS THE 14TH AND D 

SI'REETS CORNER WOULD BE 111.08 F'EEI' ABOVE 

THE CURB (ELEVATION 136 FEET). 
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CURRENTLY, THE SCHEDULE OF ~IGHTS DOES NOT 

ALLOW FOR A COMPREAENSIVE DEVELOPMENT 

WITH UNIFORM BUILDING HEIGHTS THROUGHOlIT 

THE PORTAL SITE. DEVELOPMENT UNDER THE 

CURRENT SCBEOULE OF HEIGHTS WOULD·BE AN 

AWKWARD AND UNBALANCED BUILDING SCHEME 

WITH THREE OF THE BUILDINGS ALONG NEW 

MARYLAND A VENUE WITH A UNIFORM HEIGHT OF 90 

· FEET AND THE FOURTH BUILDING AT A HEIGHT OF 

L:ESS THAN 60 F'EEI' (58.92 AS MEASURED FROM 

MARYLAND A VENUE). 

THE AMENDMENT TO THE SCHEDULE OF HEIGHTS 

IMPROVES THE RELATIONSHIP OF THE NORTH 

PORTAL Srr'E BUILDING ALONG 14TH STREET WITH 

SURROUNDING BUILDINGS AND FURTHER ENHANCES 



THIS RdPORTANI' ENTRANCE INTO THE CITY. THE 

ROCHAMBEAU :MEI\IORIAL :BRIDGE CONNECTS TO 

14TH STREET NEAR THE D STREE'f INTERSECTION. 

THE CURRENT 14m STREET BUILDING LINE IS I.ESS 

THAN 10 Jc'EE'I' FROM THE CURB ALONG 14TH 

STREET. PLACING A BUILDING DIRECTLY ON THE 

14TH STREET PROPERTY LINE WOULD NEGATIVELY 

IMPACT THIS NARROW SIDEWALK AREA. A 

GENEROUS SIDEWALK AREA TO PROVIDE FOR 

ADEQUATE PEDFSI'RIAN MOVEMENT WITH ENOUGH 

SPACE FOR STREET~ AND S'fREET 

FURNITURE IS AN IMPORTANT ELEMENT IN A MIXED 

USE DEVELOPMENT SUCH AS 'l'HE PORTALS. TO 

ACHIEVE TH!~, 'l'Hli: PROPOSED LEGISLATION 

BEFORE YOU PROVIDF.S THAT THE BUILDING IS TO 

BE SEI' BACK FROM 14TH srREET APPROXIMATELY 

20 FEET, TO A LINE THAT IS CONfINUOUS WITH 

THE BUJLDING FACADE OF THE BUREAU OF 



ENGRAVING AND PRINTING ANNEX ACROSS D 

STREET DIRECTLY NORTH OF THE PORTAL SITE. 

THIS RESULTS IN A CONSISTENT AND UNIFORM 

PLACEMENT OF THE BUILDING FACADES ALONG 

14TH STREET WHICH GREATLY.ENHANCES THE 

SENSE OF ENTRANCE AT THIS GATEWAY TO THE 

CITY. THIS MORE REGULAR PLACEMENT OF 

BUILDINGS ALONG 14TH STREET FSrABLISHES 14TH 

STREET AS A SPECIAL STREET. 14TH STREET IS 

110 .FEET WIDE AND CAN ACCEPT A TALLER 

BUILDING WITHOUT ANY SIGNIFICANT ADVERSE 

VISUAL IMPACT. WE BELIEVE THAT THE 

REQUF.SfED MODIFICATION IS CONSISTENT WITH 

THE SPIRIT OF THE SCHEDULE OF HEIGHTS, SINCE 

IT PERMITS A DESIGN WHICH IS MORE C01\1PATIBLE 

WITH THE ADJACENT FEDERAL BUlLDINGS. 
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ADHERENCE TO 1'BE CURRENT SCHEDULE OF 

HEIGHTS WOULD RESULT IN A REDUCfION OF 

DISPOSITION PROCEEDS BECAUSE OF THE 

REDUCTION IN THE AMOUNT OF BUILDING 

DEVELOPMENT THAT WOULD BE PLACED ON THE 

NORTH PORTAL SITE. A BUILDING UNDER THE 

CURRENT SCHEDULE OF HEIGHTS WOULD BE FIVE 

STORIES RA'l'HER THAN THE EIGHT S'TORIBS AS 

PROPOSED. TIDS WOULD AMOUNT TO A 

REDUCTION OF ABOUT 280,000 SQUARE FEET, 

APPROXIMA'i'ELY A 37% REDUC'l'ION INBUILD.A.B!JR 

SPACE FOR THE BUILDING ALONG 14TH STREET. 

THIS REDUcrION IN SPACE WOULD RESULT IN 

F'.E\\7ER PERMANENT JOBS - AEO!JT 1400 - AND A 

REDUCTION IN YEARLY REAL FSrATE TAX 

REVENlJES TO THE CITY OF ABOUT $1,023,000. 
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THERE IS HISrORIC PRECEDENCE TO CHANGES IN 

THE SCHEDULE OF HEIGHTS IN THIS AREA AS 

PREVIOUS AMENDI\IENTS ALLOWED TALLER 

BUILDINGS ALONG 14ffl STREET. IN DECEMBER 

1911, THE COMMISSIONERS OF THE DISTRICT OF 

COLUMBIA, ADDED THE FOLLOWING PROVISION TO 

THE SCHEDULE OF HEIGHTS WHICH PROVIDES IN 

PART THAT: 

"ON 14TH STREET, SOUTHWEST, BETWEEN B 

(INDEPENDENCE AVENUE) AND n·STREEI'S, 

CONFRONTING THE BUREAU OF PRINTING AND 

ENGRA YING, NO BUILDING SHALL BE ERECTED 

OR ALTERED SO AS TO BE IDGHER THAN A 

HORIZONTAL LINE 80 FEET ABOVE THE TOP OF 

THE CURB AT THE SOUTHEAST CORNER OF 

14TH AND B STREETS, SOUTHWEST ••• " 
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THIS PROVISION WAS SUBSEQUENTLY MODIFIED IN 

1930 TO CHANGE THE AFFECTED AREA FROM 

"BETWEEN B AND D STREET" TO "BE1'WEEN D AND 

WATER STREETS." FOLLOWING THIS CHANGE, THE 

DEPARTMENT OF AGRICULTURE soum BUILDING, 

BETWEEN INDEPENDENCE A VENUE AND C STREET, 

AND 'l'HE BUREAU OF ENGRAVING AND PRINTING 

ANNEX Bm::LpING, BETWEEN C AND D STREEI'S,. 

WERE BUILT. BOTH BUILDINGS ARE SET BACK THE 

SAME DISI'ANCE FROM 14TH STREET AND HA VE A 

UNlFORM BUILDING LINE ALONG 'l'HE STREET. THE 

HEIGIIT-OF THE B-l:JREAlJ OF ENGRAVING AND­

PRINTING ANNEX IS ELEVATION 120.7 FEET WHICH 

EXCEEDS THE BUILDING HEIGHT OF ELEVATION 

104.92 F·~- ,T ALLOWED ON THE NORTH PORTAL SITE 

UNDE:R THE CURRENT SCHEDULE OF HEIGHTS. 
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MODIFYING THE BUILDING HEIGHT ~TRICTION 

ALONG 14TH STREET WOULD BEl,P CARRY our 

THIS IMPORTANT PROJECT AND PROVIDE 

SIGNIFICANT BENEFITS TO THE DISTRICT AND ITS 

RESIDENTS. THE AMENDMENT TO THE SCHEDULE 

OF HEIGHTS WOULD ALLOW FOR IMPROVED URBAN 

DESIGN OF THE PORTAL SITE DEVELOPMENT AND 

ENHANCE THIS GATEWAY ENTRANCE INTO THE 

CITY. 

THE OVERALL URBAN DESIGN SOLUTION FOR THE 

PeRT-Ab--SI!J'E-mA~--INCLUD.ES~l'HK.BUILDiliG 

HEIGHTS PERMI'ITED BY THE AMENDMENT OF THE 

SCHEDULE OF HEIGHTS HAS BEEN REV1EWED AND 

FAVORABLY RECEIVED BY THE DEPARTMENT OF 

HOUSING AND CO:MMUNITY DEVELOPMENT'S . . . 

ARCIDTECTURAL REVIEW PANEL AND THE U.S. 

COI\fMISSION ON FINE ARTS. 
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IN SUMMARY, THE PROPOSED CHANGE WILL 

RFSULT IN A DESIGN WHICH IS SYMPATHKI'IC AND 

CO:MPATIBLE WITH SURROUNDING FEDERAL 

BUILDINGS - THE INTENT OF THE ORIGINAL 

LEGISLATION. 

THANK YOU FOR THE OPPORTUNITY TO PRESENT 

THIS TESTIM:ONY. DHCD STAFF AND I WILL BE 

PLEASED TO ANSWER ANY QlIBSTIONS YOU 1\.IAY 

HAVE. 
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