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Director N
Office of Zoning -
441 4th Street, NW, Suite 210 ==
Washington, DC 20001 g
%
Proposed Zoning Overlay/Emergency Request

Re:
Qur File No. 092206.0000

Dear Ms. Kress:
Attached is a petition for the creation of a tree and slope overlay district to be mapped in

the Forest Hills area, which we are submitting on behalf of the Forest Hills Citizens Association.
Given the prospects for development in the short term which would be inconsistent with the
character of the area which the Overlay is trying to preserve, we hereby request that this Overlay

District be considered by the Zoning Commission as an emergency measure.

We have attempted to keep the Office of Planning informed of our intentions, and have
sent them an earlier version of the proposed text. Concurrent with this submission, we are also
submitting a copy of the revised version to them as well. We respectfully request that the Zoning

Commission consider setting down the Qverlay for public hearing at its April 19 meeting.

Enclosed 1s a copy of the proposed text, a map showing the proposed boundaries,
Sanborn maps indicated existing improvements and lot sizes, a “Focus Area” map prepared by
the Office of Planning, and a topographical map prepared by the Office of Planning, which
indicates that a substantial portion of the Overlay area encompasses slopes of 25% or greater.

] ZONING COMMISSION
District of Columbia
CASE NO.02-19
EXHIBIT NO.1



Ms. Jerrily Kress
April 5, 2002
Page 2
Thank you for your attention to this matter.
Sincerely,
ROBINS, KAPLAN, MILLER & CIRESI L L.P.
Richard B. Nettler

cc: Andrew Altman, Office of Planning
Advisory Neighborhood Commission 3F



Forest Hills Citizens Association

Dedicated to the enhancement, maintenance, protection, and promotion of
a positive community spirit in the Forest Hills neighborhood.

April 5, 2002

Ms. Jerrily Kress, Director
Office of Zoning

441 4th Street, N.W.

Suite 210

Washington, D.C. 20001

Dear Ms. Kress:

I hereby authorize the firm of Robins, Kaplan, Miller & Ciresi

to file the Petition for a Tree and Slope Overlay District on behalf

of the Forest Hills Citizens Association.

Very truly yours,

Burdone . dimerne

Barbara M. Simons
President

Forest Hills Citizens
Association

ym

Forest Hills Citizens Association 4401-A Connecticut Avenue NW Suite 209 Washington, DC 20008



PETITION TO ZONING COMMISSION
FOR ADOPTION OF FOREST HILLS OVERLAY DISTRICT

I BACKGROUND

Description of the Area. The Forest Hills Citizens Association represents property
owners in the Forest Hills section of the District of Columbia who have joined together to
petition the Zoning Commission to amend the zoning regulations by adopting the Overlay
described herein. Appendix A contains the actual proposed Overlay text. The Overlay is
designed to preserve the wooded, steeply-sloped, semi-rural character of the neighborhood, and
to protect against the subdivision of the large number of remaining developable pieces of
property, which would undermine that character.

The proposed Overlay District is bounded by Connecticut Avenue and Thirty-second
Street on the west and Rock Creek Park on the east, south of Fort Circle National Park and
Nevada Avenue, N.W., and north of Melvin C. Hazen Park. It covers all or part of Squares
2030 through 2033, 2041 through 2043, 2046, 2049 except for Lots 804 (Van Ness North), 805
(Van Ness Center), 806 (Van Ness South), Square 2231, 2232, 2238, 2239, 2241 through 2251,
2254 through 2256, 2258, 2262 through 2270, 2272, 2274 through 2277, and 2282. Appendix B
provides maps showing the proposed boundaries of the Overlay.

Most of the land is zoned R-1-A, with a portion zoned R-1-B, R-2 and R-5-D. The size
of the lots varies, with some lots as small as 2,434 sf or less, ranging to over 1,064,520 sf, with
several combined holdings over 20,000 sf.

The District of Columbia Generalized Land Use Map of the Comprehensive Plan for the
National Capital, as amended, indicates that the area affected by the proposed Overlay District is
in the low-density residential land use category.

Historic Character of the Area. Many portions of the area are quite heavily forested, and
it would appear that the topography has not been disturbed in any major way since its great
height and steep slopes made it an ideal site for a civil war fort and gunnery at Fort Circle. A
more detailed assessment of the historic resources in the area is currently being compiled, and
will be submitted subsequently.

Brief History of the Tree and Slope Overlay. In 1992, in Order No. 713, the Zoning
Commission approved the creation of a tree and slope overlay, to protect the Woodland-
Normanstone area adjacent to Rock Creek Park. In its order, the Commission concurred in the
report of the Office of Planning suggesting that the proposed Woodland Normanstone Overlay
be made generic, so that it could be applied to other areas. The Commission concluded:

..the TSP (Tree and Slope Protection) Overlay is an appropriate
means of maintaining the integrity of neighborhoods that are
adjacent to streams and parks. The commission further believes
that the TSP Overlay will help preserve the natural topography and



mature trees to the maximum extent feasible in a residential
neighborhood, and will prevent significant adverse impact on
adjacent open space, parkland, stream beds or other
environmentally sensitive natural areas. (DC Register, March 20,
1992, p. 1943)

§1511.4 of the TSP lays out the criteria where its application would be appropriate:

The TSP Overlay District is designed for residential neighborhoods
that have a significant quantity of steep slopes, have stands of
mature trees, are located at the edge of stream beds or public open
spaces, and have undeveloped lots and parcels subject to potential
terrain alteration and tree removal. It is not suitable for mapping
on neighborhoods where nearly all lots are already developed on a
rectangular grid system and where the existing mature trees are
either yard trees or street trees.

As will be explained in more detail below, the criteria established for the application of
the TSP are precisely applicable in this case. The Zoning Commission subsequently adopted the
Chain Bridge Road/University Terrace Overlay to accomplish the same purpose. See 11
D.CM.R. §1565.

IIL. THE PROPOSED OVERLAY IS CONSISTENT WITH THE COMPREHENSIVE
PLAN

The Comprehensive Plan provides strong support for the restriction of development in
these types of areas. Clear direction is provided in Title VII, the Urban Design Element:

Sec. 705. Natural Environment Objective

The natural environment objective is to conserve and protect
environmentally valuable and sensitive areas that contribute to the
design framework of the District.

Sec. 706. Policies in Support of the Natural Environment Objective

The policies established in support of the natural environment
objective are as follows:

(1) Enhance the natural setting of the District; and
(2) Encourage appropriate design solutions that contribute to the

conservation of the natural resources of the District.

Sec. 707. Objective for Areas with Severe Building Constraints



The objective for areas with severe building constraints is to
restrict and sensitively design developments placed on severe
slopes and unstable soils.

Sec. 708. Policies in Support of the Objective for Areas with
Severe Building Constraints

The policies established in support of the objective for areas with
severe building constraints are as follows:

(1) Undertake protective design measures;

(2) Minimize grading that removes top soil and vegetation, retain
vegetation as much as possible, and establish new vegetation
where severe erosion damage has already occurred;

(5) Restrict development on unstable soils with slopes over
25%, such as Rock Creek Valley and related stream valleys.

Sec. 710. Policies in Support of the Streams and Stream Valley
Objectives

The policies established in support of the streams and stream
valleys objectives are as follows:

(1) Ensure that development in these areas is minimal and preserve
and respect the natural pattern of the District, where possible
(Streams and ravines should not be channeled; these should be
retained in their natural conditions.),

(2) Preserve land adjacent to streams and ravines as open
spaces with dense vegetation cover (These natural flood
drainage channels and buffer zones for the watershed should
be protected from the adverse effects of urban uses. The
affected areas are adjacent to Rock Creek Park and related
stream valley parks, Battery Kemble, Glover-Archbold, Watts
Branch, and Oxon Run.);

The Comprehensive Plan also contains strong language about the importance of
stabilizing residential neighborhoods. The Comprehensive Plan, which is the legal basis for
zoning in the District, enunciates, as its first principle, the importance of stability for residential
neighborhoods.

The successful and creative functioning of neighborhoods is a
fundamental concern. Citizen participation in civic



improvement starts from the interest that people have in their
neighborhood blocks and the day-to-day relationships therein.
District services are primarily directed to homes and their environs.

The District elements of the Plan propose that the residential
character of neighborhoods be maintained and improved.

Ensuring good quality neighborhoods is of utmost importance
to the District. (Sec. 101. Major Themes)

In Title 11, the Land Use Element, the Plan gets quite specific. Section 1103. Objectives
for Residential Neighborhoods, states:

The residential neighborhood objectives are to conserve the
essentially satisfactory qualities of the District's many stable
residential neighborhoods, to enhance other neighborhoods to
improve and achieve stability, to redirect public and private
initiatives to neighborhoods most in need of improvement and
stability, to encourage development of adequate neighborhood
shopping and support services in all sections of the District, to
protect residential neighborhoods from disruptive uses and to
prevent concentrations of non-residential uses in residential
neighborhoods.

Policies in support of these objectives include three which are directly relevant to this case:

(1) Promote the conservation, enhancement and revitalization of
the residential neighborhoods of the District for housing and
neighborhood-related uses;

(2) Conserve and maintain the District’s sound, established
neighborhoods through the strict application and enforcement of
housing, building, and zoning codes and the maintenance of the
general level of existing residential uses, densities, and heights.

(8) Develop techniques and programs, including rezoning and
modification of certain zoning Regulations if required, for the most
effective use of the District's land to add to the housing stock,
encouraging where appropriate additional row housing and
apartment development . . . while exercising great care to avoid
undermining neighborhood quality and stability;

(See Section 1105. Policies in Support of the Residential Neighborhoods Objectives.)

These excerpts from the Comprehensfve Plan point out that the preservation of existing
stable neighborhoods is one of the most important underlying principles of the Plan. This was



felt by the Council to be the case in 1984, when the Plan was adopted. It is even more
imperative today, when the District is faced with increasing development pressures on
established neighborhoods and with the continuing flight of District residents, especially middle
and upper class citizens, to the suburbs. The protection of residential areas such as this is
especially important given the property, income and sales tax revenue generated by these types
of middle-class neighborhoods.

III.  APPLICABILITY OF THE TREE AND SLOPE OVERLAY TO THE PROPOSED
AREA

Overlay Criteria. The proposed FH /TSP Overlay District clearly meets the criteria
provided in § 1511.4 above. It is steeply sloped, with a 25% or greater slope. The slopes run in
many directions as indicated by the attached topographical map.

There are many stands of mature trees, and the eastern portions of the Overlay District
are either immediately adjacent to Rock Creek Park, or separated from the Park by only narrow
roads. In addition, Broad Branch runs to the north, east and through the area.

There are many undeveloped parcels, including approximately 240 lots which are larger
than 12,000 sf, many of which are 20,000 sf or more. There are at least sixteen parcels of 60,000
st or above.

As a result of the large wooded lots, and the steep slopes, the area has a park-like, semi-
rural character which is extremely rare in the District. It is environmentally sensitive, since it
lies immediately to the west of Rock Creek Park and Rock Creek, which are adversely affected
by any run-off, and carry it out to the Chesapeake Bay.

It is also important to note that many of the roads in the area are extremely narrow and
winding, with very poor visibility on some of the curves. This is a particular safety hazard since
there are no sidewalks for pedestrians. Neighborhood residents must walk in the roadway to visit
the Park or their neighbors, or simply go for a stroll. Any substantial increase in development in
the area would either greatly increase the safety hazards to pedestrians, or would require a
widening of some of the streets, which would adversely affect the character of the area, and
would contribute to the environmental degradation of the area through increasing water run-off.

Development Pressures.  There are beginning to be considerable pressures for
subdivision. In the last few years, individual lots have been subdivided, and two or three
additional structures erected where there had been only one residence or no residences
previously. The property at the intersection of Albemarle Street and Twenty-ninth Street, which
currently houses one residence, has been sold to a residential developer who has taken down all
the mature trees and is planning on putting up a number of houses. The same developer has
bought other large lots in the area for the same purpose. The slope of the subject properties are
such that substantial alteration of the existing topography will be necessary, and there is great
concern from those who are below the subject property about drainage, erosion and water runoff.




IV.  PROPOSED OVERLAY AND HOW IT WILL DEAL WITH DEVELOPMENT
CONCERNS

Basic provisions. The proposed overlay takes the major provisions of the TSP Overlay,
restrictions on lot occupancy, impervious surface construction and tree removal, and adds some
additional protections regarding slope alteration, set backs and lot size, in order to deal with
conditions unique to the area.

Slope restrictions. The FH/TSP Overlay prohibits any construction where the slope is
25% or greater, within 20 feet of the footprint of the proposed building. This prohibition, which
is the same standard followed in nearby Montgomery County, Maryland, is to effectuate the
concern voiced in the original Woodland Normanstone case about the need to protect the existing
topography. One of the purposes for the TSP Overlay is listed as:

To preserve the natural topography and mature trees to the
maximum extent feasible in a residential neighborhood.

The substantial grading and shoring required for construction on such steep slopes potentially
destabilizes the remainder of the slope, risks pouring unacceptable amounts of run-off onto
neighbors’ property and destroys the mature trees which also stabilize the soil and provide
privacy and visual screening for neighbors. The privacy issue can be a particularly serious one,
in this type of sloped environment, since construction of residences on the backside of these
slopes then provides views from those residences directly down on the residences and yards
below them.

The run-off is a serious environmental issue, since storm water run-off washes any
petroleum residue on the roadways and driveways along with any fertilizer, de-icing salts,
herbicides and pesticides from the residences and yards down the slopes, and directly into Rock
Creek Park and Rock Creek, which then deposits them in the Chesapeake Bay via the Potomac
River. It is precisely for those reasons that the District is a signatory to a regional agreement to
restrict development within 100 feet of stream valleys.

Lot Size Restrictions. The FH/TSP Overlay increases the minimum lot size for new
subdivisions or construction on unimproved lots to a minimum of 12,000 sf, with setbacks
comparable to those in the neighborhood. These restrictions are seen as necessary to accomplish
two important purposes of the tree and slope overlays, to restrict the intensity of development,
and to provide for privacy and peaceful enjoyment of property for the existing residents. The
FH/TSP Overlay specifically lists as one of its purposes:

To limit permitted ground coverage of new and expanded
buildings and other construction, so as to encourage a general
compatibility between the siting of new buildings and the existing
neighborhood.

The current restrictions on lot occupancy and impervious surface help in meeting this purpose.
In the case of the Forest Hills area, however, it was felt that the environmental sensitivity of the



area and the limited capacity of the transportation infrastructure necessitated further restrictions
on development density, which are met by these two provisions.
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FOREST HILLS TREE AND SLOPE OVERLAY REGULATION

{N.B. The following proposed Zoning Overlay Regulation is to be added to 11 DCMR. Section
number 1511 et al shown below pertains to the general template and the Normanstone Drive
overlays approved by the Zoning Commission (ZC). We retain those numbers in this draft in
order to simplify comparison with the ZC's standard template. However, a final Forest Hills
regulation would be numbered differently-with its own section numbers. |

Adopt new sections to Chapter 15, to read as follows:
1511 FOREST HILLS TREE AND SLOPE PROTECTION OVERLAY DISTRICT

1511.1 The Forest Hiils Tree and Slope Protection (FH/TSP) Overlay District is established to
preserve and enhance the park-like setting of designated neighborhoods between
Connecticut Avenue and Thirty-second Street on the west and Rock Creek Park on the
east, south of Fort Circle National Park and Nevada Avenue, N.W., north of Melvin C.
Hazen Park, and adjacent to streams and parks, by regulating alteration or disturbance of
terrain, destruction of trees, and ground coverage of permitted buildings and other
impervious surfaces. It includes Soapstone Valley Park as well as Melvin C. Hazen Park.

1511.2 The purposes of the FH/TSP Overlay District are to:

(a) Preserve the natural topography and mature trees to the maximum extent
feasible in Forest Hills neighborhoods.

(b)  Prevent significant adverse impact on adjacent open space, parkland,
stream beds, or other environmentally sensitive natural areas; and

(¢)  Limit permitted ground coverage of new and expanded buildings and other
constructions, so as to encourage a general compatibility between the
siting of new buildings and the existing neighborhood.

1511.3 The FH/TSP Overlay District has a significant quantity of steep slopes, has stands of
mature trees, is located at the edge of stream beds and public open spaces, and has
undeveloped lots and parcels subject to potential terrain alteration and tree removal. Few
lots are developed on a rectangular grid system, and the existing mature trees are neither
limited to yard trees or to street trees.

1512. GENERAL PROVISIONS

1512.1 The FH/TSP Overlay District is mapped in combination with the underlying R-1-A or R-
1-B or R-2 or R-5-D residential zone district, and not in lieu of the underlying district.

1512.2 Where there is a conflict between this chapter and the underlying zoning, the more
restrictive provisions of this chapter shall govern.



1513 GROUND COVERAGE RESTRICTIONS

1513.1 The principal building and any accessory building on the lot shall not exceed a total lot
occupancy of thirty percent (30%).

1513.2 The maximum impervious surface coverage on a lot shall be fifty percent (50%);
provided, that the following conditions are met:

(@) This subsection shall not preclude enlargement of a principal building in
existence as of the effective date of this chapter; and

(b)  This subsection shall not create nonconformity of a structure as regulated
by chapter 20 of this title.

1514 LIMITATIONS

1514.1 Construction of a building, an accessory building, or an addition to a building, or the
creation of any impervious surface area, the subdivision of any unimproved lot, or the
subdivision any improved lot so as to increase the number of principal structures
thereupon shall be permitted as a matter of right only if the following tree removal
limitations are complied with:

(a) The restrictions of this section against removing, cutting down, or fatally
damaging trees apply only to trees having a circumference of twelve (12)
inches or greater at a height of four and one-half feet above ground;

(b) The prohibitions of this section shall not apply to the removal of any dead
or unhealthy tree or a tree that creates an unsafe condition. The need for
removal of any such tree shall be certified by an arborist or other tree care
professional;

(c)  No tree that has a circumference of seventy-five (75) inches or more at a
height of four and one-half feet above ground shall be removed or cut
down;

(d)  No more than three (3) trees that each have a circumference of more than
thirty-eight (38) inches at a height of four and one-half feet above ground
shall be removed, and none of these shall be located within twenty-five
(25) feet of any building restriction line or lot line abutting a public street;

()  The total circumference inches of all trees removed or cut down on a lot
shall not exceed twenty-five percent (25%) of the total circumference
inches, provided that this restriction shall not abrogate the right to remove
up to three (3) trees as provided in paragraph (d); and



® Where removal or cutting of trees has occurred that would be prohibited
by this section if a building permit were contemporaneously applied for,
no building permit shall be issued for a period of seven years from such
removal or cutting unless a special exception is granted by the Board of
Zoning Adjustment pursuant to Section 1515.

1514.2 The minimum lot size for homes within the FH/TSP Overlay District shall be 12,000 s.f.

for lots subdivided after the effective date of this provision.

1514.3 All residential buildings shall have a front yard setback equal to or greater than the

average setback of all structures on the same side of the street in the block where the
building in question is located. Where the residential building is sited on a corner lot, the
residential building shall be set back from each street on which it borders in an amount
that is equal to or greater than the average setback of all structures on the same side of the
street in the block where the building in question is located. The required setbacks are
depicted in the map entitled, "Required Front Yard Setbacks," which is a part of this
overlay district and located in the Office of Zoning and in the Zoning Division of the
Department of Consumer Regulatory Affairs.

1514.4 To the extent any residential district within the Overlay requires a side yard, the side

yards requirement for all residential buildings within such districts shall be sixteen (16)
feet.

1514.5 No person, for the purpose of (i) subdividing any unimproved lot; (ii) constructing any

1515

structure on any unimproved lot; (iii) subdividing any improved lot so as to increase the
number of principal structures thereon; or (iv) constructing an additional principal
structure on a previously subdivided lot, shall alter existing topography, except for
placing a foundation for an otherwise permitted structure. If the soil is highly erodible, as
determined by the US Geological Survey soils analysis, and the slope anywhere within 20
feet of the footprint of the proposed structure is greater than 25%, then no building or
terrain alteration will be permitted. If the soil is highly erodible, as determined by the US
Geological Survey soils analysis, then no building or terrain alteration will be permitted if
the slope exceeds 15% anywhere within 20 feet of the footprint of the proposed structure.

SPECIAL EXCEPTIONS

Any exception from the requirements of this chapter, as distinct from the requirements of
the underlying zoning district, shall be permitted only as a special exception, if approved
by the Board of Zoning Adjustment after public hearing, in accordance with the
conditions specified in Section 3108 of this title, and subject to the following
requirements;

(a) Tree removal, grading, and topographical change shall be limited to the
maximum extent consistent with construction of a building permitted by
the standards of this chapter;



(b)

(©)

(d)

The applicant shall demonstrate that there are specific physical
characteristics of the lot that justify the exception;

The excepted building and overall site plan of the lot shall be generally
consistent with the purposes of the TSP Overlay District and not adversely
affect neighboring property; and

The Board may impose requirements as to design, appearance, tree
protection practices during construction, buffering, and other requirements
as it shall deem necessary to achieve the purposes of this chapter, and may
vary side and rear yard requirements in order to achieve the purposes of
this chapter.

1515.2 Before taking final action on an application, the Board shall submit the application to the
following agencies for review and written reports:

(a)
(b)
(©)
(d)
(e)

The Office of Planning;

The Department of Transportation; Tree Maintenance Division;
The Department of Recreation and Parks;

The Department of Health, Soil Erosion Branch; and

The National Park Service, U.S. Department of Interior.

1515.3 An applicant for an exception shall submit at least the following materials:

(@)

(b)

A site plan for development, including computation and illustration of
total lot occupancy and impervious surface ratio, and regulated trees
proposed to be removed; and

A plan and statement indicating how trees to be preserved on the lot will
be protected during the construction period, including reference to
proposed procedures to guard against long-term damage by such factors as
soil compaction.

1515.4 Forms and applications pertaining to the FH/TSP Overlay District which are filed with
the BZA, the Building and Land Regulation Administration in DCRA or the Zoning
Administrator in DCRA shall state that the applicant and the signer will be subject to
criminal penalties for false statements and any approval granted on review of a document
that fails to include such statement shall be null and void.



1515.5 Refer to the following definitions in 11 DCMR 199.9:

Impervious Surface Coverage - The percentage of the land area of a lot that is covered by
impervious surfaces, which percentage shall be determined by dividing the gross
impervious surface area of a lot by the total area of the lot

Impervious Surface - An area that impedes the percolation of water into the subsoil and
impedes plant growth.

Impervious surfaces include the footprints of principal and accessory buildings, footprints
of patios, driveways, other paved areas, tennis courts, and swimming pools, and any path
or walkway that is covered by impervious material.

1515.6 Amend the zoning map by including the following squares in the tree and slope
protection overlay district:

Squares 2030 through 2033, 2041 through 2043, 2046, 2049 except for Lots 804 (Van
Ness North), 805 (Van Ness Center), 806 (Van Ness South), Square 2231, 2232, 2238,
2239, 2241 through 2251, 2254 through 2256, 2258, 2262 through 2270, 2272, 2274
through 2277, and 2282.
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