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Section 1302.5(b)
J The language in the advertised text which states “The linear square

»
.

footage of each designated roadway . .
recommendation of the Office of Planning.

should be amended as per the

. The language in the advertised text which states “ ... based upon the
certified and recorded plats . . .” should be amended to say “. . . based upon the
records . . .”. Not all of the plats contained in the records of the Office of the

Surveyor are “certified and recorded”. The Zoning Administrator should have at his
or her disposal all of the relevant records of the Office of the Surveyor in order to
make informed judgments and decisions on these matters.

Section 1302.5(c)

. The total linear frontage for eating or drinking establishments should
be based upon more than simply the existing records of Certificates of Occupancy by
address, and field observations. We suggest that in addition, the records of the
Office of Surveyor, and other records of the Department of Consumer and
Regulatory Affairs, be utilized for this purpose. For instance, plats showing the lot
and square will provide instant information about the amount of street frontage of a
particular lot. There may be other records, including building permit plans and
inspection records, which would also help the Zoning Administrator to more
accurately determine the amount of ground floor linear street frontage of a
particular use than either a Certificate of Occupancy or a field observation.




Section 1302.5(d)

] The word “or” at the end of the advertised text should be omitted. It
appears to be a typographical error.

Section 1302.5(g)(1)

. The language in the advertised text refers to “ . . . uses intending to
occupy the same space vacated by an eating or drinking establishment, .”
(emphasis added). The original Overlay Regulations do not regulate “space” for
eating and drinking establishments, but rather “linear street frontage”. In order to
be consistent, the language should be amended to delete the words “space vacated
by” and insert in lieu the phrase “ground floor linear street frontage previously
occupied by”.

Section 1302.5(f) and

. Both of these sections include provisions that a vacant ground floor
property, formerly used as an eating or drinking establishment, may not be re-used
as such after a 3-year vacancy, if the percentage of eating and drinking
establishments is over 25%. The 3-year limit was first proposed by DCRA, and
appears in the advertised text. As further discussed below, this language should be
amended to reflect the generally recognized principles of zoning law that permitted
uses may continue, but that conforming uses are not to be treated more harshly
than non-conforming uses.

As further explained below, the Office of Planning misses the point when it
states that the eating and drinking uses are not non-conforming uses. Clearly, they
are not non-conforming uses. However, because they are conformmg uses, they
should not be treated more strictly than non-conforming uses.

It is clear that eating and drinking uses in the NC Overlay are not
nonconforming uses, because they are permitted by special exception when the
percentage exceeds 25%. However, the limitations proposed on these conforming
eating and drinking establishments in the NC Overlay are more strict than they are
for non-conforming uses. The proposed regulation states that if an eating or drinking
use which is over the 25% limit is discontinued for a period in excess of 3 years,
regardless of the reason (e.g., change in ownership, renovations, seeking new tenant),
the owner of the business or property loses the right to continue the eating or drinking
use. As further set forth below, the applicable authorities, regulations and rulings
indicate that:

(a)  Neither a change in ownership nor the manner of the ownership
(individual or corporate) affects the right to continue either the



conforming or non-conforming use of a property permitted by a
validly issued Certificate of Occupancy (C of O);

(b) When the permitted conforming or non-conforming use of a
property is discontinued, then absent abandonment of a non-
conforming use, that permitted use may be re-established in the

property;

(¢)  Abandonment of a non-conforming use of a property requires an
intent to abandon, plus an overt act or failure to act which
demonstrates the intent to abandon; and

(d)  The only way for the District to force the termination of a valid
use and the termination of the right to continue a permitted use
of a property, would be to revoke the C of O for cause, and to
establish a valid reason for the revocation within the confines of
the Regulations.

1. Revocation of Certificates of Occupancy.

The issuance and revocation of C of O's are governed by 11 DCMR
Section 3203 (the Zoning Regulations) and 12A DCMR Section 118.0 (the Building
Code). Subsection 3203.1 of the Zoning Regulations states that structures and land
may not be used for any purpose (other than a one-family dwelling) until a C of O
has been issued to that person. Subsection 3203.8 of the Zoning Regulations states
that "any use which is authorized by a [C of O] may be established and continued
pursuant to the terms of the Certificate and the provisions of this Title in effect on
the date that the Certificate is issued . . ." (Emphasis added).

There is nothing in Section 3203 of the Zoning Regulations which
provides for or otherwise governs the termination of the right of a C of O holder to
continue a lawful use specified on a C of O. Subsection 3203.10 states that, in
certain instances, C of O's "shall not be renewable if permitted to lapse . . ." The
only provision in Section 3203 which governs the lapse of a C of O is
Subsection 3203.8(b). In that section, a C of O will lapse if the use is not
established within 6 months of the date of issuance of the C of O. There is no
parallel provision anywhere in Section 3203 providing for lapse for the
discontinuance of a use. Nor are C of O's generally issued with expiration dates.

Section 118.1.2 of the Building Code indicates that when there is a
change in ownership, "a new Certificate of Occupancy shall be issued in the name of
the new owner (without reinspection), provided there is no proposed change in use



or increase in occupancy load therein". The circumstances under which one applies
for a new C of O are listed on the application form:

Ownership change
Partial occupancy
New building

Use change

Load change

BZA number

The only possible applicability to a new eating/drinking use taking over the same
space in an existing building as a previous eating/drinking use is an ownership
change. It is our understanding that, in issuing a new certificate of occupancy
under a name change, the DCRA normally does not inquire as to whether a
property is vacant or, if so, for how long. If an applicant identifies the proposed use
as the same as the previous use, then the new C of O is routinely and properly
issued without question.

Section 118.4 of the Building Code sets forth a procedure for revocation
of a C of O, including a list of reasons for revocation, the procedures to be followed
for a revocation, and the right of appeal of a revocation. The reasons listed for
revocation of a C of O in the Building Code do not include the discontinuance of a
permitted use.

2. Conforming vs. Non-Conforming Uses and the 3-Year Rule.

The Office of Planning is correct that eating and drinking uses in the
NC Opverlay, even in instances where the 25% limit is exceeded, are conforming
uses. The definition of "non-conforming use" in the D.C. Zoning Regulations makes
eating and drinking uses over the 25% limit in the NC Overlay conforming because
they would be permitted by special exception in the NC Overlay zones. See Section
1304. As such, there is no basis in law or precedent for the District to force or
otherwise compel the termination of such uses or the treatment of such uses any
more strictly than non-conforming uses.

The right to continue such conforming uses should not as a matter of
policy be more restrictive than the right to continue a non-conforming use. The
proposed regulations would require a more rigid test for conforming eating and
drinking uses in the NC Overlay than would be applicable to non-conforming uses
in the NC Overlay.

Assuming for the sake of argument that there is a compelling public
purpose to treat such conforming uses over the 25% limit as analogous to non-
conforming uses, and to limit their ability to resume after a 3-year discontinuance,
then it is appropriate to examine the law and rulings on non-conforming uses in this
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inquiry. The District's 1938 Zoning Enabling Act specifically permits the
continuation of non-conformiing uses. See D.C. Official Code Section 6-641.06a
(2001). This principle is as old as the concept of zoning itself. In the mid-1920's, the
United States Supreme Court affirmed a California decision which upheld a zoning
ordinance permitting existing uses to be continued although they were inconsistent
with the use restrictions of the district in which they were situated. Young,
Anderson's American Law of Zoning, 4tt ed., Section 6.05 (1996).

It is widely recognized under general concepts of land use law, and in
all the major land use treatises, that "conforming uses" are favored, and that "non-
conforming" uses are not favored. Accordingly, conforming uses cannot and should
not be treated less favorably than non-conforming uses. See Subsection 2000.3 of
the Zoning Regulations. Even though non-conforming uses are disfavored in zoning,
both the D.C. Code and the major land use treatises recognize the right of a non-
conforming use to continue, e.g., Rathkopf, The Law of Planning and Zoning,
§51.01[{2][a] (2001); Yokley, Zoning Law and Practice, 4tt ed., §22-2 (1979). "The
right to maintain a non-conforming use does not depend upon ownership or tenancy
of the land on which the use is situated. The right attaches to the land itself; it is
not personal to the current owner or tenant. Accordingly, a change in the
ownership or tenancy of a non-conforming business or structure does not affect the
right to continue the non-conforming use." Young, supra, at Section 6.40. See also
Rathkopf, supra, at Section 51.03. Non-conforming uses are protected under D.C.
law to the extent that they may be continued even after a change of ownership and
a lengthy vacancy. If non-conforming uses are entitled to these protections, it is
axiomatic that conforming uses must be afforded at least the same protections.

Subsection 2000.5 of the Zoning Regulations governs the
discontinuance of a non-conforming use. That section states that discontinuance of
a non-conforming use for any reason "for a period of more than three years, shall be
construed as prima facie evidence of no intention to resume active operation as a
non-conforming use." There is no provision in the Zoning Regulations for absolute
termination of a non-conforming use for abandonment after 3 years in the District
of Columbia, without an examination of whether there is an intent to abandon. Nor
should there be such a standard for conforming uses. In fact, at least one
commentator has opined that the creation of an irrebuttable presumption of
abandonment in the context of a non-conforming use is unconstitutional,
particularly where such a presumption operates, in this context, to render valueless
a substantial property interest. Rathkopf, supra, at §51B.02 [3].

3. D.C. Case Law on the 3-Year Rule for Non-Conforming Uses.

In the seminal case of George Washington University v. D.C. Board of
Zoning Adjustment, 429 A.2d 1342, 1345 (D.C. 1981), the D.C. Court of Appeals
recognized the widely held principle that "to establish abandonment [of a non-




conforming use], one must demonstrate (1) the intent to abandon and (2) some overt
act or failure to act which carries the implication of abandonment'". See also Wood
v. District of Columbia, 39 A.2d 67 (D.C. 1944); Yokley, supra, at §22-13. Both tests
‘must be satisfied. In the GWU case, the petitioner asserted that the abandonment
of the non-conforming use was evidenced by the property owner's voluntary change
from one non-conforming use to another; the related physical changes in the
building; and a delay of thirteen months in filing a BZA application. As to the delay
in filing the new application, the Court stated that "In the District, unlike some
other jurisdictions, the mere lapse of time without active pursuit of a non-
conforming use does not deprive the owner of that right." Id. at 1347.

The two-part test described in the GWU case above is generally
recognized in zoning law. "A discontinuance, without more, will not invalidate a
non-conforming use. For abandonment, there must be something added to inaction.
A temporary cessation of user, without intent to abandon, will not constitute
abandonment of a non-conforming use." Yokley, supra, at 22-13. It is also generally
recognized that "a discontinuance of the [non-conforming] use for the full period
prescribed by the ordinance does not foreclose the right of a non-conforming use if
the interruption was accompanied by circumstances which suggest that the user did
not intend to abandon his right of a non-conforming use of the premises.... Where a
municipality seeks to enjoin the continuance of a non-conforming use on the ground
that it has been abandoned, it has the burden of proving that the discontinuance
was accompanied by intent to abandon the use." Young, supra, at Section 6.65.
"The guestion of abandonment is said to be one of fact which depends upon an
examination of all the various factors present in an individual case, and the burden
of proving an abandonment of a non-conforming use is upon those who assert the
abandonment." Yokley, supra, at Section 22-13.

4. Rulings of the BZA and DCRA on Abandonment.

In Application No. 12787 of Norvirens, Inc., the Board determined
that, even after a 20-year vacancy, a property retained its non-conforming rights,
and that the owner of the building could reconstruct the property for the prior use
(i.e., the use authorized by the last proper Certificate of Occupancy). A copy of that
Order is attached as Exhibit A. That case involved a property in the R-4 zone on
Capitol Hill which had been occupied as a delicatessen. The building owner
obtained BZA approval to change the use from a deli to professional offices, secured
a building permit, and renovated the interior and exterior of the property. No C of
O was ever issued for the office use, and the BZA approval lapsed. The building
then sat vacant for 20 years. The owner then reapplied for BZA approval for
professional office use of the property.

The ANC and the Capitol Hill Restoration Society both opposed the
office use on the basis that the 20-year vacancy indicated a termination,
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abandonment and lapse of the prior use. The BZA disagreed, finding that "the non-
conforming use has not been abandoned, and the applicant would have the option of
reconstructing the premises to a delicatessen use, the last use for which a proper
Certificate of Occupancy existed, and the last use to which the property has been
put." Finding 19A. The BZA further found that in this case it "cannot force
termination of a valid nonconforming use." Finding 19C. The BZA concluded that
"the subject property is still vested with non-conforming rights under the Zoning
Regulations, in that the property had a valid Certificate of Occupancy for a
delicatessen, and that no other use has been made of the premises since that time.
The Board concludes that the non-conforming use has been terminated but not
abandoned . . .."

The records of DCRA reflect a number of similar conclusions. For
instance, two R-5-C properties at 1842 and 1627 — 16tk Street, N. W. were occupied
as daily transient uses dating back to the 1920's, and were owned by the same
family. In approximately 1963, the inns were closed due to the illness of two of the
owners. Although the buildings were closed, the owners never intended to
terminate or abandon the active operation of the buildings for daily transient
occupancy. Rather, it was their intention to resume the use once the two owners
recovered from their illnesses. This was evidenced by the physical appearance of
the structures, including the retention of the furniture, linens and towels, which
remained in the building unchanged for 22 years.

In July of 1985, 22 years later, the properties were sold to a new
owner, which renovated the buildings and opened them for daily transient
occupancy use as inns pursuant to validly issued permits. The properties were
zoned R-5-C at the time, and transient use was no longer permitted in that zone.

The above matter is the subject of BZA Appeal Nos. 14865 and 14866.
Both appeals were dismissed on procedural grounds, but the ruling of the Zoning
Administrator approving the continuation of the transient use after a 22-year
termination in that case is a matter of public record in those appeals. Copies of the

letter to the Zoning Administrator, a notice of his ruling, and the issued C of O's are
attached as Exhibit B.

A similar ruling was made by the Zoning Administrator for the
property at 1706 New Hampshire Avenue, N. W. The records of DCRA indicate
that, from 1956 to 1964, the property was occupied as the offices of the German
Military Mission as a matter-of-right, without the need for Board of Zoning
Adjustment approval. In 1958, the property was rezoned to R-5-C, and the office
use became a non-conforming use. The property was vacated in 1964. After a 10-
year vacancy, BZA Application No. 11654 was filed in 1974 to change the non-
conforming use of the property from chancery to offices of a non-profit organization.
That Application was denied, and the property remained vacant. In 1980, 16 years



after the property was vacated, a Certificate of Opportunity Application was filed
for law office use. The Application contains a notation that the law office use was
permitted as a matter-of-right, without the need for BZA approval, because of the
prior matter-of-right office use by the German Military Mission. The law office use
was approved for zoning purposes, and Certificate of Occupancy No. 122328 was
issued on September 21, 1981. Copies of those documents are also attached as
Exhibit C.

The issue of continuation of a use after an extended vacancy would not
normally arise in a matter-of-right conforming use situation. Therefore, it is
appropriate to examine case law and administrative rulings on non-conforming uses
for guidance in this matter. The court, the BZA, and the Zoning Administrator have
all recognized the fact that when a property is vacant, it is necessary to look to the
most recent Certificate of Occupancy for that space to determine what is the
permitted use, and to determine whether, after 3 years, there is evidence of an
intent to abandon the use, if it is non-conforming, (i.e. to change from one type of
use to a different type of use), together with some overt act or failure to act which
carries the implication of abandonment.

It has been uniformly held in the District that the mere lapse of time
without the active pursuit of a non-conforming use does not deprive the owner of the
right to continue that use. Nor can the Zoning Regulations be reasonably
interpreted to allow a conforming use to be terminated through the mere lapse of
time, absent other evidence of an intent to abandon. However, in the NC Overlay
Districts, assuming that there is a compelling public purpose to treat conforming
eating and drinking uses which have terminated as something different or less
protected than other conforming uses, the Zoning Administrator should continue to
rely on the most recent Certificate of Occupancy for a vacant space to determine
whether it was an eating or drinking establishment use. If so, an eating or drinking
establishment use should be permitted to continue in the property. The rules for
conforming uses in the NC Overlay cannot, and should not, be more stringent than
the rules for non-conforming uses.

It is well recognized by all, including the current administration of the
Department of Consumer and Regulatory Affairs, that the need for these proposed
standards has arisen due to historic inattentiveness to the regulation by previous
administrations, dating back to the enactment of the NC Overlay regulations in
1989. The issue now is how to effectuate compliance. The goal of the regulation is
not to prohibit all eating and drinking uses, but only those which exceed 25%.
There are some in the community who take the position that the right to continue
an eating or drinking establishment use should cease when the current business
owner vacates. This is an arbitrary standard; and, as set forth above, this is also
contrary to established law, and would impose an unreasonable burden on business
and property owners. These are conforming uses, and the right to continue these
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uses is not personal to the current owner or tenant. To the extent the District has
issued permits in error, the District should adopt a remedy which recognizes the
rights of the business and property owners in the NC Overlay.

It is interesting to note that the strong views expressed on this issue
by some community representatives are not shared by the community at large. For
instance, attached as Exhibit D are two letters to the editor of The Northwest
Current which appeared in the March 6, 2002 issue of that newspaper.

Based upon the above, including the Regulations, the interpretations
and the case law, the discontinuance of a conforming eating or drinking
establishment use which is over the 25% limit in the NC Overlay Districts, and
which was permitted with a Certificate of Occupancy, is not and should not be a bar
to the re-establishment of such a use in the future. Absent (1) an intention to
abandon, and (2) some overt act or failure to act which indicates an intent to
abandon, the regulations should not be adopted in a manner to deprive the business
owner or the property owner from continuing an eating or drinking establishment
use of the property. Simply terminating a conforming use which is closed for 3
years, absent any of the protections afforded to other conforming uses, or even to
non-conforming uses, is contrary to sound zoning principles and long-established
precedent.

5. The Office of Planning Misses the Point.

In its July 12, 2002 Memorandum to the Zoning Commission, beginning
at page 5, the Office of Planning misses the point. It is clear to all that eating and
drinking establishments, even those over the 25% limitation, are conforming uses.
There is also no doubt that the Zoning Commission can adopt, and has adopted,
regulations which allow less intense uses as a matter-of-right, but as those uses
become more intense, approval is by special exception. But that is not what is at stake
here. What is at stake here is how to get the current percentage of eating and
drinking uses, variously described in the Cleveland Park overlay as between 24% and
27%, down below 25%.

As for the absolute 3-year time limitation, the Office of Planning does not
address the fact that non-conforming uses are permitted to continue more than
3 years after the date of abandonment, if certain facts are present. It must be shown
that there is (1) no intention to abandon, and (2) an overt act indicating no intention to
abandon. Renovation and leasing activity is sufficient to rebut the 3-year
presumption of discontinuance for a non-conforming use. The proposed regulations for
eating/drinking use in the NC Overlay state that if the 25% limit is exceeded, then
even if the owner indicates no intention to abandon, and undertakes active 1easmg
efforts, this is not sufficient to overcome the 3-year deadline.



The Office of Planning distinguishes this by explaining that, in such
instances, an eating/drinking use may apply for a special exception. However, in a
non-conforming use situation, if there is no intention to abandon and there are overt
acts indicating no intention to abandon, there is no need for a special exception.

The Office of Planning is seeking to carve out a special provision in the
Zoning Regulations for the few conforming eating and drinking establishments over
the 25% limit in the NC Overlay zones, and to treat those uses in a manner different
from all other conforming uses in the District of Columbia, and in a manner
inconsistent with a long-held body of law, regulations and interpretations which apply
in the District of Columbia and across the nation. There is no compelling reason to
carve out one type of conforming use, and to treat it differently from every other
conforming use in the District of Columbia. There is no reason or justification for
treating conforming uses more stringently than non-conforming uses.

WAS1 #1103867 v1
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GOVERNMENT OF THE DISTRICT OF COLUMEIA
BOARD OF ZONING ADJUSTMENT

Application No. 12787, of Norvirens, Inc., pursuant to
Sub~section 8207.2 of the Zoning Regulations, for a special
exception under Sub-section. 7104.2 and 7105.2 to enlarge a
non-conforming use from a delicatessen (first floor) to a
professional office and to extend the non-conforming use of

a professional office to the second floor, in an R-4 District

at the premises 232 East Capitol Street, N. E., (Square 759,
Lot 800?.

HEARING DATE: October 25, 1978
DECISION DATE: November 1, 1978

FINDINGS OF FACT:

1. The subject property 1s located in an R~4 zone district
at the northwest corner of East Capitol and 3rd Street, N. E.,
known as 232 East Capitol Street, N. E.

2. The subject property has been vacant for approximately
20 years. The last use of the property was as & delicatessen,
first floor, pursuant to Certificate of Occupancy No. 91121.

3. The applicant proposes to use the subjJect premises
as professional offices.

4, Research of records indicates that a public hearing
for a change from a delicatessen to professional office use
for the first floor of the building was held on November 29,
1956. The Board granted that application with the understanding
that the premises would be used for an’'architect's office,
with a staff of no more than seven persons, and that:the build-

ing be remodeled to-remove any appearance of a commercial
character.

5, Further research indicates that a building permit
was issued, and certain interior and exterior work was done
on the property to change it from a delicatessen use to an
office use. No Certificate of Occupancy was ever issued for
an office, and the approval of the Board related to office use
thus lapsed. The property has been vacant since the renovation
was accompiished in 1958.

6. The building has been altered on the outside {n that
the entrance from East Capitol Street has been closed to

7125
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accommodate a display window occupying the entire width of
the structure. The only entrance to the buiiding is.now
avaflable at the rear of the building from 3rd Street.

7. The East Capitol Street frontage of the subject
square is developed with row houses incTuding a Lutheran
Church. There are some offices in the row house structures.
Directly across East Capitol Street, the entire frontage
of the block is occupied by the Folger Shakespeare Library..
There are other non-residential uses on property owned by the
Folger diagonally across from the site and other non-residentfal
uses, primarily churches, in the area.

8. The subject 1ot is approximately fourteen feet wide
and 75 feet deep. The building covers almost the total area
of the lot, and contains approximately 2000 square feet,

9. The existing use of a delicatessen 1s first permitted
as a matter-of-right in a €C-1 District. Professional offices
are also permitted as a matter-of-right in the C-~1 District.

10. The Zoning Regulations do not require any parking to
be provided for the .proposed use.

11. The change of use from a delicatessen ‘to offices {is
to a 1ess intense use, which is 1ikely to generate less
traffic, both vehicular and pedestrian, than the previous use.

12. The Beoard notes that there is an existing office use

in the block which has operated without apparent external
adverse effects for some time.

13. The Municipal Planning Office by report dated October

Zg,t1978, recommended denfal of the appiication on the grounds
that:

2. The first floor of the building which was used as a
deTicatessen until 1956, has been unused for commer-

ci{al purposes .and vacant for approximately twenty
years., ' ‘

b. The existing layout of the first floor has been
changed in a manner that with minor modifications
could easily Tend itself to residential use which
would be a conforming use in the R-4 District.

¢. The building tn its present form is not suitable for
use as a delicatessen.

The Board addresses these issues in response to6 the ANC and
other persons opposed to the application, below.

71.26
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BZA Application No. 12787

14. The Stanton Park Nefghborhood Associatian, by Tetter
dated October 25, 1978, stated that residential use of the
property was preferable to commercial use, but that if office
use was the only possible use, the association would not
oppose such use if adequate parking spaces were provided.

15. Advisory Neighborhood Commission €~-B by testimony
at the hearing confirmed by written report dated November 2,
1978, opposed the application on the grounds that the building
has been unoccupied and unused for over twenty years.and the
non~conforming use as a delicatessen has been abandoned and
therefore terminated. The ANC further requested a continuance,
it the Board decided the use was not abandoned, because it
‘was rot given an opportunity to consider 2 residential use
option for the property.

16. The Capitel Hi11 Restoration Society, by testimony
dated October 23, 1978, opposed the application on the grounds
that the property has been vacant and unused for over twenty L
years, and the non-conforming rights have thus lapsed. The
Society also stated {ts constant opposition to extension of
non~conforming uses, and found that the proposed use would be
objectionable because it 1s not a neighborhood faciiity which
would introduce ‘an incompatible use into the residential unit
block of 3rd Street and would provide no parking.

17. Both the Advisory Neighborhood Commission and the
Capftol Hi1] Restoration Society.cited the case of Silverstahne
et. al. v. BZA as evidence regarding the abandonment of a
non-conforming use. The Board finds that the Silverstone case,
wherein the Board denied an application for a variance to
permit a flat use which was previously a permitted use, can
be distinguished from the present case. In the Silverstone
case, the use which was non-conforming had been terminated
and had been replaced by a conforming use. In the present
case, the non~conforming use had been terminated, but no other
use had been substituted. The Board finds that renovations
had been made pursuant to a previous order of the Board to use
the building for offices but that no Certificate of Occupancy
had been issued. The Board thus believes that the non-conform-
ing rights associated with this property, whether for office
or delicatessen use, sti17 exist.

18. There was opposition from surrounding and nefghboring
properties to the use of this property for anything other than
residential use. The abutting property owner to the west.
appeared and testified in support of the application, stating
that she did not anticipate any obhjectionable effects from the
proposed use, and that the use would improve the present building.

19. As to the issues and concerns of the ANC, the Restoration
Society and other persons in opposition, the Board finds the
following: 7127
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A. The non-conforming use has not been abandoned, and
the applicant would have the option of reconstructing
the premises to a delicatessen use, the last use for
vhich a proper Certificate of Occupancy existed, and
the last use to which the property has been put. The
owner of the property has not made any deliberate or
physical changesto the building to prevent its use
Tor commercial purposes. In fact, the property is

better suited at present for office use than delica-
tessen use.

B. It could be argued that offices for Tobbyists located
vwithin two blocks of the U. S. Capitel would be 2
neighborhood facility. Hdwever, "the Board notes
that under Paragraph 7109.11, the Board may approve
a change of non~conforming use if the proposed use
will be "the type of use which although not a neigh-
borhood facility will not be obiectionable.”

C. The Board cannot force termination of a valid noncon-
forming use. The Board is not required, as in a variance
case, to find that the property cannot be used for
residential purposes, or that residential.use is more
- desirable than the proposed non-conforming- use.

Pb. Given the findings already made, the ANC had sufficient
time to consider the alternative possibilities for
use of this property.

E. The application does represents an extension of a non-
conforming use, to the second floor. However, given
the small size of the bufilding and the location of
the access to the upper floors 1t 1s not reasonable
to expect that the upper floors could be used for
residential purposes.

F. The property is located at the northwest corner of
the intersection of 3rd and East Capitol Streets, N.
E. The property faces East Capitol Street, even
though the entrance is on-3rd Street. As has been
previously set out, there are many non-residential
uses in the immediate block, including the entire
south side of East Capitol Street, and several lots
on the north side as well.

G. The Board {s concerned about the absence of parking.
The Board notes however, that no parking is required
by the Zoning Regulations. The Board notes the
existence of good public transit facilities, in.the
area, fncluding both bus and subway. The Board ‘
notes the proximity to the Capitol and the T1ikeliihood
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that much of the traffic to and from the buflding
will be by foot. The Board however 4is sufficientl
concerned about potential impact that 1t will 11m1¥
the grant of this application for a specific period

of time, in order to evaluate the real impact of the
proposed use.

CONCLUSION OF LAW AND OPINION:

The Board concludes that the subject property 1s still
vested with non-conforming rights under the Zoning Regulations,
4n that the property had a valid Certificate of Occupancy for
a delicatessen, and that no other use has been made of the
premises since that time. ‘The Board concTideés €that' the hon-
conforming use has been terminated but not abandoned, and that
in fact, the last physical alterationstoc the building were
done to enable 1ts use as anoffice, the same use herein requested

The Board concludes that the requested change of use can
be granted, in that the proposed use is permitted in the most
restrictive district in which the previous use -1s.permitted.
The.Board concludes that while the proposed use is not directiy
a neighborhood facility, it will not 1ikely have objectionable
effects, similar to other office uses 9n the area, and will
not be out of character with the area. The Board is concerned
however, that the tack of parking spaces may prove to be a
problem. In order to carefully monitor the potential effects
of the changes, and consistent with the authority set forth
{n Paragraph 7109.13, the Board has therefore determined to
grant the application for a 1imited period of time.

The Board concludes that 1t has accorded to the Advisory
Netghborhood Commission the "great weight” to which it is

entitled, and for the reasons stated herein , is compelled to

take a different position on the application than that advocated
by the ANC.

The Board concludes that an applicant who demonstrates
that he has complied with a1l of the conditions which are
required for the granting of & special exception is entitled

by law to that special exception. The Board concludes that
the granting of this application will be in harmony with the
general purpose and intent of the Zoning Regulations and Maps,
will allow a less intense use of the property and will not
tend to affect adversely the use of neighboring property. It
1s therefore ordered that the application is granted subject
to the following conditions:

1. Approval shall be for a period of FIVE YEARS.

2. Use of the premises as office space shall be
1imited to an architect, dentist, doctor, engineer,

1128



District of Columbis Reglster’ JAN 2 6 1378

BZA Application No. 12787

lawyer or similar professional person.

YOTE: 3-1 {Chloethiel Woodard Smith, Ruby B. McZier and
Charles R. Norris to grant, William F. MclIntosh

to deny; Leonard L, McCants not present, not
votingg.

BY. ORDER OF THE D. C. BOARD OF ZONING ADJUSTMENT

ATTESTED BY: g;‘_ﬁg E.M\
STEVEN E. SHER

Executive Director

FINAL DATE OF orpER: ¢ JAN1873

THAT THE ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX MONTHS
ONLY UNLESS APPLICATION €OR A BUILDING AND/OR OCCUPANCY PERMIT
IS FILED WITH THE DEPARTMENT OF HOUSING AND COMMUNITY DEVELQP-

MENT WITHIN A PERIOD OF SIX MONTHS AFTER THE EFFECTIVE DATE OF
THIS ORDER.
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DDRESS. WILAN CHARTERED
JMER ROZ-487-78l4 ATTORNEYS AT Law 51 XONROE STREET
1686 K StreEET, N. W. BOCKVILLY, MARTLAND 20880
1AL WasgINGTON, D. C. 20008 4020 UNIVEIESITY DRIVE
'S DIRECT

FATRFAX, VIROTNIA 02030
(202 457~-7800

July 25, 1985

BY HAND

James J. Fahey

Zoning Administrator
Room 333

614 H Street, N.W.
washington, D.C. 20001

Re: Hotel Embassy and Hotel Windsor

Dear Mr. Fahey:

In response to your request made at our July 16, 1985
meeting concerning 1627 1l6th Street, N.W. and 1842 1l6th
Street, N.W., we have prepared the following analysis and
respectfully .request that you approve the’use of the two
structures as "inns." Prior to the adoption -of the defini-
tion of "inn," the buildings were used exclusively for

transient guests who rented rooms or suites on a daily
basis.

I. Site Descriptions.

A. 1627 l6th Street, N.W. ~ Hotel Embassy.

The Hotel Embassy is located at 1627 1l6th Street, N.W.

(Lot 148, Square 193) in an R-5-C District. The site is
improved with a 4 story stucco building constructed in 1911.
The site is located in the Sixteenth Street Historic District.
The most recent Certificate of Occupancy (A-11961) permitted
the site to be used as a "lodging house.," The building has
approximately 24 units. There are approximately 6 bathrooms
and 2 kitchens per floor. There is no central dining facility.

B, 1842 16th Street, N.W. - Hotel Windsor.

The Hotel Windsor is located at 1842 leth Street, N.W.
(Lot 126, Square 177) in an R-5-C District. The site is
improved with a 4 story brick structure constructed in 1914,
The site is located in the Sixteenth Street Historic District.
The most recent Certificate of Occupancy (A-~10751), dated

EXHIBIT B
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July 16, 1951, permitted the site to be used as a "lodging
house." The building has approximately 30 units. There are
approximately 4 bathrooms and 2 kitchens per floor. The first

floor has a central dining facility but it was closed during
World War II due to food rationing.

II. Background.

Both the Hotel Embassy and .the Hotel Windsor were owned,
operated and controlled by the Dadian family £rom approximately
1940 to'July, 1985. Both structures originally had Cerxrtificates
of Occupancy as hotels. Permit No., 74678 was issued for the
Hotel Embassy on May 27, 1942 and Permit No., 74078 was issued
for the Hotel Windsor on March 25, 1942, The Cextificates
were changed in 1951 to permit the buildings to be used as
"lodging houses" due to a change in definition of "hotel" in
the Zoning Regulations. Central dining facilities were required
for hotels. The Dadians were assured, however, that the actunal

use for daily transient guests could continue with a "lodging
house" occupancy permit.

The Dadians operated both structures under their- exclusive
control., Linens and towels were provided. Guests were either
referred from other hotels in the city or they made prior
reservations. Typically, the two operations accomodated
military servicemen and school groups visiting the City.
and suites were rented strictly on a daily basis.
no weekly or monthly occupancy rate.

Rooms
There was

In approximately 1963, the Dadians could no longer operate
the two buildings and they were closed. Two of the owners who
managed the hotels were hospitalizéd with serious illnesses and
both eventually died of these illnesses. The third owner
practiced law and could not devote his time to the structures.
Although the-buildings were closed, the Dadians never intended
to terminate or abandon the active operation of the two buildings
for daily transient occupancy. Rather, it was their intention
to resume the use once the two sisters recovered from their ill-
nesses, This is evidenced by the physical appearance of the
structures including the retention of the furniture, linens and
towels. It was not until July, 1985 that Arthur Dadian finally
sold the two buildings to the Roundel Corporation,
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III. Proposed Use.

The new owner of the Hotel Embassy and the Hotel Windsor
intends to continue the daily transient occupancy use in
accordance with the requirements for an "inn." Specifically,
the use will be limited to "... habitable rooms or suites
reserved exclusively for transient guests who rent such rooms
or sultes on a daily basis." Section 1202 of the Zoning
Regulations. There will not be a central dining area in either
faclility although continental breakfasts for the guests may be

served. Also, there will not be any commercial adjuncts,
function rooms or exhibit space.

IV. Discussion.

The issue presented is whether a "lodging house" that
provided daily, transient occupancy qualifies under the current
definition of "inn" since the term "lodging house" was removed
from the Zoning Regulations in 1958. At the outset, it should
be noted that .zoning regulations are in derogation of a property
owner's common law right to use his property for ‘any purpose,
and consequently, those regulations must be strictly applied
in favor of the interests of the property owner. 1 Rathkopf,
Law of Zoning and Planning, 9-1 (4th ed. 1984).

As stated previously, the existing Certificates of Occupancy
for the two buildings permit them to be used as "lodging houses."
At the time these permits were issued in 1951, a "lodging house"
was defined in conjunction with rooming house as "A dwelling
providing for compensation lodging for 3 or more roomers." A
hotel, at that time, was defined as "Every place where food and
lodging are provided for 10 or more transient guests, provided,
however, that this definition shall not be interpreted to include
private clubs." D.C. Zoning Regulationsg, 1951 edition. The
Zoning Regulations were amended in 1958 and the term "lodging
house" was deleted. No explanation for this was given in the
legislative history of the 1958 amendments.

The current Zoning Regulations also do not include the
term "lodging house." The term that best describes the prior
use of the two structures is "inn." An "inn" is defined in
Section 1202 as follows:

A building or part thereof wherein habitable
rooms or suites are reserved exclusively for
transient guests who rent such rooms or suites
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on a daily basis., Guest rooms or suites

may include kitchens, but central dining
other than continental breakfast for guests
is not allowed. Commercial adjuncts, func-
tion rooms, and exhibit space as permitted in
hotels are not allowed. The term inn shall
not be interpreted to include motel, hotel,

private club or apartment house. {Emphasis
deleted) .,

Both the Hotel Embassy and the Hotel Windsor were operated so
that habitable rooms or suites were rented to transient guests

on a daily basis. There were no central dining facilities in
either building at the time of their closing.

The Zoning Commission recognized that certain uses could
be classified as an "inn" when it created the term in 1980 in
Case No. 79-1 (Treatment of Hotels). 1In the Statement of
Reasons regarding the treatment of inns, the Commission stated:

... that there are a number of existing
facilities in the city which are residen-
tial type hotels. Such facilities are
generally not ocbtrusive in their neighbor-
hoods because they have no function rooms,
exhibit space or commercial adjuncts. Such
facilities also do not meet the literal
definition of a hotel because they have no
central dining facility. The Commission
therefore determined to permit such uses and
to allow them in the same zones and in the
same manner that hotels are permitted. Such
facilities could presently exist in any of
those zones as either a rooming house, apart-
ment house or similar residential. use.

Both the prior use as a "lodging house" and the proposed use for
daily transient occupancy meet the requirements for an "inn,"

V. Conclusion.

Based upon the above, the current owner of the Hotel
Embassy and the Hotel Windsor respectfully request a ruling
from you to permit the two structures to be used as "inns."
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The owner intends to renovate the buildings but will keep
their operation the same as the prior use, Would you please

acknowledge your approval of the proposed use in the space
provided below.

Respectfully submitted,

WILKES, ARTIS, HEDRICK & LANE,
CHARTERED

By aé?7 p
Wnayne S« Quin
bDavid S. Houston

Based upon the proposéd use outlined
above, the two structures may be used
as "inns" in accordance with all
applicable Zoning Regulations.

James J. Fahey
Zoning Administrator

tls
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September 5, 1985

David H. Hampson
Roundel Coxporation
P.O. Box 5071
McLean, VA 22102

Re: Hotel Embassy And Hotel Windsor

Dear Mr. Hampson:

In response to our July 25, 1985 request for a ruling,
the Zoning Administrator has determined that he will permit
1627 1l6th Street, N.W. and 1842 16th Street, N.W, to be
operated as inns. Accordingly, the use stated on your building
permit applications recently filed for the properties will be
processed and aporoved as inns. The buildings will still have
to meet all other zoning requlrements. Please do not hesitate
to contact me if you have any questions concerning this matter.

Sincerely,
David S, Houston
tls
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* %k X " Disteict of Columbia Government - No.B1 5027

I _ Department of Consumer and Regulatory Affairs
PYT) . ~ Building and Land Regulation Administration Zoning Division
Rey WM c _P.0. BOX 37200 — Washington, D.C. 20013-7200 -
CERTIFICATE OF OCCUPANCY June 26, 1987
: : {date)
Permission Is hereby granted to JERRY S, GOREN
to use sulte(s) _ N/A on the__lst, 2nd, 3rd & 4th Hoor
of the building localed on lot(s) 148 square 193
known as pramises____ 1627 16th Street, Northwest for the follown
purpose(s) Inne—_ 40 rrems. .
ot _sexually oriented. - {
L1T)
BZA # EXPIRATION DATE:

THIS CERTIFICATE SHALL BE POSTED CONSPICUOUSLY ON THE ABQVYE PREMISES
AT ALL TIMES. [T IS VALID INOEFINITELY, uniess an expliration date s stated, ONLY ZON E FEE | § 59 00
for tha premises, or pant thersal, and for tha purpossls), Indicated above, and IS NOT

TRANSFERABLE {0 another parson or pramisas under ANY conditions.  ANY CHANGE
In ine type of buainass, ownership of birsiness, or part of premisas usad therelor, will

render this Cardlificats VOID and a NEW Certificats must be pbiained. Donald M ay, At é lér ctor
o eI B4 t/ !

- Designee
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City shouldn’t chase
away Starwood Urban

The position taken by your Feb.
27 cditotial, “Too many restau-

rants,” on the regulation of restau-
rants in neighborhood commercial
overlay districts — particularly
with respect to Starwood Urban —
-would resul( in bad public policy
and, if unp!emenled might likely
subject the city to an unnecessary
lawsuit with a good chance of pre-
vailinig. The Departmént of
Consumer and Regulatory Affairs
.proposals regardmg vacant space
previously used ds an eating estab-
lishment balance the neighbor-
hood's interest in-not being overrun
by restaurants and the developers’
right (0'rely on curreht law when
making investment decisions. In
the case, of Cleveland Park, these
interests are not even in conflict.

If the-linear frontage allowed for
reslaurdnls has béen exdeéded in
C!evc)and Park, the District gov-
efnment is to be blamed.

The overlay regulations have.
been in place since 1989, when the
restaurants were under the 25 p&r-"
cent limit, Because of the absence
of enforcement and measurement
by the city, at least pnor to spring

*2000; developers weren't on legal
notice that property they intended
to purchase where restaurants exist-
ed could not continue to be used
for that purpose, Starwood pur-

chased its property prior to this first
measurement. Té disaliow restau-
rants would clearly-devalue the
property and could very well con-
stitute a tnkmg unde the law,

In spnng 2000, DCRA began
measuring the ovérlays-in response
to Advisory Neighbortioed:
Commission 3C resoliitions and a
rqundtable that ¥ carlvened as com-
mission €hair,'with tepresentatives
fromi citizen and business groups, -

“attorneys for businesses that owned
property in the gveilay districts, the

. chair of the Zonitg Commission -

that considered and issued the reg-
ulations 11989 and the atforney
from'the Office of Planning that.
proposed ther. The question of

- how to measure was controversial.

Thoge involved with the formula- .

tion of the 25 percent limit indicat-
ed that'it was a somewhat arbitrary
figure intended to prevent a neigh-

‘borticod from becoming “saturat:

_;d'_'_wmeaupg_esmbhchmpm

THE NORTHWEST CURRENT

March 6, 2002

How to correct the yedrs of inat-
tention was also problematic. Why,
should Starwood, which purchased
the property before any measure-
ments, be the one that is prevented
from using space for restaurants, as
opposed “for instance, to.the gas
station which added an eating
establishinent where there had not
‘been one before, but did it more
quickly than Starwood?

The Current states that if

- Starwood wants to locate restay-

rants on the block, 1: must jnvite
back the former tenants. I am
unaware of any law that compelsa -
developer who invests millions in
‘fenovating and improving commer-
cial property to keep specific ten-
ants. Some of the best tenants have -
remained at the property. The
neighborhood rallied behind Bella
Roma in not opposing its move
from the Starwood property to a
few doors down, and apparently
Bella Roma didn’t succeed at the
new location. Must.Starwood invite
Bella Roma back?
Lel's not chase Starwood away.
Ruthdnne Miller
Cleveland Park

EXHIBIT D

Overlay enforcement
isn't good solution

I would like to respond to your
Feb. 27 editorial, “"Too'many
restaurants.” The position you
advocate, strong enfomement of
the commércial overlay district
prohibiting additional restaurants in
the Cleveland Park and Woodley
Park commercial strips, is just plain
wrong, and reflects the i mcreasmg
number of NIM'.BY -promoting sto-
ries in your newspaper.

Such fear-mongering only stems
to fngtten longtime residents with
visions of Cleveland Park tumning .
into anothér Adams Morgan or
Georgetown. I've lived here for
five years and would actually like
to see more restaurants and food-
related businesses dpen in the drea,

You note that the neighborhood
is already well-served by several
restaurants, but there are several
gaps. We could really use a good,
inexpensive diner here, an ice
cream shop, an liafian restaurant to
replace the onesthatclosed or
moved, and perhaps a Xando/Cosi-
type cafe. Please note that these
dining establishments are not pri-
manly bars, or dancé clubs like:
those that'attract hordgs of college-
age patrohs to Adams Morgan or
Georgétown. The nature of the
establishments in Cleveland Park
and Woodley Park tends maore
toward fing, upscale dining.

One of the issues described in
your editorial is the allegedly high
parking.demands made on the
neighbortiood by restaurant
patrons. The $otution is to promote
use of the Metro by patrons and
more stnctly regulate valet parkers
servicing these restaurants.

Issues such as the National
Cathedral School’s athletic center,
the opposition to the: Giant renova:
tion, and now the overlay issue will
only serve to, hprt the busirress-
fnendly environment the city is try-
ing to-foster, and result in further
- spraw] in the suburbs rather than
smart growth here in D.C.

- Anthony Nigrelll
Woadley Park




