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MEMORANDUM December 21, 2001

BY HAND
TO: Laurie Gilbert
FROM: Christopher H. Colligg <= ——
RE: Neighborhood Commercial Overlay Zones — Vesting of Use

Question Presented and Brief Answer

In our recent meetings, we have discussed the method by which the
Office of the Zoning Administrator would determine whether and when an eating or
drinking establishment use of a property may be continued when there is a change
in ownership, or a temporary suspension in that use. The District has taken the
position that when the 25% limit in an Overlay is exceeded, and an eating or
drinking use is discontinued for a period of time for a removation or change in
ownership, the owner of the business or property may lose the right to continue an
eating or drinking use if another owner files a building permit or certificate of
occupancy application and obtains a permit for another eating or drinking use on
another site within the Overlay.

As further set forth below, the applicable regulations and rulings
indicate that: "

1. Neither a change in ownership nor the manner of the ownership
(individual or corporate) affects the right to continue the eating
or drinking establishment use of a property permitted by a
validly issued Certificate of Occupancy (C of O);
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2. When an eating or drinking establishment use of a property is
discontinued, then absent abandonment of the use, an eating or
drinking establishment wuse may be reestablished in the
property;

3. Abandonment of an eating or drinking establishment use in a
property requires an intent to abandon, plus an overt act or
failure to act which demonstrates the intent to abandon; and

4. The only other way for the District to force the abandonment of
a valid use and the termination of the right to continue the
permitted eating or drinking use of the property, would be to
revoke the C of O for cause, and to establish a valid reason for
the revocation within the confines of the Regulations.

Discussion

1. The Regulations Support These Conclusions.

The issuance and revocation of C of O's are governed by 11 DCMR
Section 3203 (the Zoning Regulations) and 12A DCMR Section 118.0 (the Building
Code). Section 3203.1 of the Zoning Regulations states that structures and land
may not be used for any purpose (other than a one-family dwelling) until a C of O
has been issued to that person. Section 3203.8 of the Zoning Regulations states
that "any use which is authorized by a [C of O] may be established and continued
pursuant to the terms of the Certificate and the provisions of this Title in effect on
the date that the Certificate is issued . . ." (Emphasis added).

There is nothing in Section 3203 of the Zoning Regulations which
provides for or otherwise governs the termination of the right of a C of O holder to
continue a lawful use specified on a C of O. Section 3203.10 states that, in certain
instances, C of O's "shall not be renewable if permitted to lapse . . ." The only
provision in Section 3203 which spells out a scenario where a C of O could lapse is
Section 3203.8(b). In that section, a C of O will lapse if the use is not established
within 6 months of the date of issuance of the C of O. There is no parallel provision
anywhere in Section 3203 providing for lapse for the discontinuance of a use. Nor
are C of O's generally issued with expiration dates.
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The D. C. Building Code also governs C of O's. Section 118.1.2 of the
Building Code indicates that when there is a change in ownership, "a new
Certificate of Occupancy shall be issued in the name of the new owner (without
reinspection), provided there is no proposed change in use or increase in occupancy
load therein". The circumstances under which one applies for a new C of O are listed
on the application form:

o Ownership change
o Partial occupancy
. New building

o Use change

o Load change

. BZA number

The only possible applicability to a new eating/drinking use taking over the same
space in an existing building as a previous eating/drinking use is an ownership
change. It is our understanding that, in issuing a new certificate of occupancy
under a name change, the DCRA does not inquire as to whether a property is
vacant and if so, for how long. If an applicant identifies the proposed use as the
same as the previous use, then the new C of O is routinely and properly issued
without question.

Section 118.4 of the Building Code sets forth a procedure for revocation
of a C of O, including a list of reasons for revocation, the procedures to be followed
for a revocation, and the right of appeal a revocation. The reasons listed for
revocation of a C of O in the Building Code do not include the discontinuance of a
permitted use.

It is appropriate to examine the law and rulings on non-conforming
uses in this inquiry. Indeed, the plain language of Section 2000.2 of the Zoning
Regulations indicates that the subject matter of this inquiry is closely aligned, if not
identical, with the intent of the non-conforming use regulations. Section 2000.2
states as follows:

"Within the districts established by this title, or in amendments
that may later be adopted, there exists structures, uses of land, and
uses of structures that were lawful before this title was adopted or
amended, but that would be prohibited, regulated, or restricted under
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the terms of this title or future amendments to this title. It shall be
the intent of this title that non-conformities shall not be enlarged
upon, expanded, or extended, nor shall they be used as a basis for
adding other structures or uses prohibited elsewhere in the said
district." (Emphasis added).

It 1s widely recognized under general concepts of land use law, in all
the major land use treatises, that "conforming uses" are favored, and that "non-
conforming" uses are disfavored. Accordingly, non-conforming uses cannot be
treated more favorably than conforming uses. See Section 2000.3 of the Zoning
Regulations. Even though non-conforming uses are disfavored in zoning, they are
protected under D.C. law to the extent that they may be continued even after a
lengthy vacancy. If non-conforming uses contain these protections, it is axiomatic
that conforming uses must be afforded at least the same protection.

2. Case Law Supports These Conclusions.

Section 2000.5 of the Zoning Regulations governs the discontinuance of
a non-conforming use. That section states that discontinuance of a non-conforming
use for any reason "for a period of more than three years, shall be construed as
prima facie evidence of no intention to resume active operation as a non-conforming
use." The D.C. Court of Appeals has held, in the seminal case of George
Washington University v. D.C. Board of Zoning Adjustment, 429 A.2d 1342, 1345
(D.C. 1981), that "to establish abandonment, one must demonstrate '(1) the intent to
abandon and (2) some overt act or failure to act which carries the implication of
abandonment'". In that case, the petitioner asserted that the abandonment of the
use was evidenced by the property owner's voluntary change from one non-
conforming use to another; the related physical changes in the building; and a delay
of thirteen months in filing a BZA application. As to the delay in filing the new
application, the Court stated that "In the District, unlike some other jurisdictions,
the mere lapse of time without active pursuit of a non-conforming use does not
deprive the owner of that right." Id. at 1347.

3. Rulings of the BZA and DCRA Support These Conclusions.

In Application No. 12787 of Norvirens, Inc., the Board determined
that, even after a 20-year vacancy, a property retained its non-conforming rights,
and that the owner of the building could reconstruct the property for the prior use
(i.e., the use authorized by the last proper Certificate of Occupancy). A copy of that
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Order is attached as Exhibit A. That case involved a property in the R-4 zone on
Capitol Hill which had been occupied as a delicatessen. The bulding owner
obtained BZA approval to change the use from a deli to professional offices, secured
a building permit, and renovated the interior and exterior of the property. No C of
O was ever issued for the office use, and the BZA approval lapsed. The building
then sat vacant for 20 years. The owner then reapplied for BZA approval for
professional office use of the property.

The ANC and the Capitol Hill Restoration Society both opposed the
office use on the basis that the 20-year vacancy indicated a termination,
abandonment and lapse of the prior use. The BZA disagreed, finding that "the non-
conforming use has not been abandoned, and the applicant would have the option of
reconstructing the premises to a delicatessen use, the last use for which a proper
Certificate of Occupancy existed, and the last use to which the property has been
put." Finding 19A. The BZA further found that in this case it "cannot force
termination of a valid nonconforming use." Finding 19C. The BZA concluded that
"the subject property is still vested with non-conforming rights under the Zoing
Regulations, in that the property had a valid Certificate of Occupancy for a
delicatessen, and that no other use has been made of the premises since that time.
The Board concludes that the non-conforming use has been terminated but not
abandoned . . ."

The records of DCRA reflect a number of similar conclusions. For
instance, two R-5-C properties at 1842 and 1627 — 16t Street, N. W. were occupied
as daily transient uses dating back to the 1920's, and were owned by the same
family. In approximately 1963, the inns were closed due to the illness of two of the
owners. Although the buildings were closed, the owners never intended to
terminate or abandon the active operation of the buildings for daily transient
occupancy. Rather, it was their intention to resume the use once the two owners
recovered from their illnesses. This was evidenced by the physical appearance of
the structures, including the retention of the furniture, linens and towels, which
remained in the building unchanged for 22 years.

In July of 1985, 22 years later, the properties were sold to a new
owner, which renovated the buildings and opened them for daily transient
occupancy use as inns pursuant to validly issued permits. The properties were
zoned R-5-C at the time, and transient use was no longer permitted in that zone.
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The above matter is the subject of BZA Appeal Nos. 14865 and 14866.
Both appeals were dismissed on procedural grounds, but the ruling of the Zoning
Administrator approving the continuation of the transient use after a 22-year
termination in that case is a matter of public record in those appeals. Copies of the

letter to the Zoning Administrator, a notice of his ruling, and the issued C of O's are
attached as Exhibit B.

A similar ruling was made by the Zoning Administrator for the
property at 1706 New Hampshire Avenue, N. W. The records of DCRA indicate
that, from 1956 to 1964, the property was occupied as the offices of the German
Military Mission as a matter-of-right, without the need for Board of Zoning
Adjustment approval. In 1958, the property was rezoned to R-5-C. The property
was vacated in 1964. After a 10-year vacancy, BZA Application No. 11654 was filed
in 1974 to change the non-conforming use of the property from chancery to offices of
a non-profit organization. That Application was denied, and the property remained
vacant. In 1980, 16 years after the property was vacated, a Certificate of
Opportunity Application was filed for law office use. The Application contains a
notation that the law office use was permitted as a matter-of-right, without the
need for BZA approval, because of the prior matter-of-right office use by the
German Military Mission. The law office use was approved for zoning purposes,
and Certificate of Occupancy No. 122328 was issued on September 21, 1981. Copies
of those documents are also attached as Exhibit C.

The issue of continuation of a use after an extended vacancy would not
normally arise in a matter-of-right conforming use situation. Therefore, it is
appropriate to examine case law and administrative rulings on non-conforming uses
for guidance in this matter. The court, the BZA, and the Zoning Administrator have
all recognized the fact that when a property is vacant, it is necessary to look to the
most recent Certificate of Occupancy for that space to determine what is the
permitted use. Similarly, in the Neighborhood Commercial Overlay Zones, the
Zoning Administrator should rely on the most recent Certificate of Occupancy for a
space to determine whether it was an eating or drinking establishment use. If so,
an eating or drinking establishment use may continue in the property, regardless
of whether the new applicant is an individual or a corporation, or whether another
owner has applied for eating or drinking establishment use for another property in
the meantime.
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Conclusion

Based upon the above, including the Regulations, the interpretations
and the case law, the discontinuance of an eating or drinking establishment use
which was permitted with a validly-issued Certificate of Occupancy, absent (1) an
intention to abandon, and (2) some overt act or failure to act which indicates an
intent to abandon, does not deprive the business owner or the property owner from
continuing an eating or drinking establishment use, even after an extended period
of discontinuance.

CHC/skp

cc:  ¥Marie Sansone, Esquire
Toye Bello
Constance Collins Davis, Esquire
Robert Wennett

WAS1 #1043053 v1
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 12787, of Norvirens, Inc., pursuant to
Sub-section 8207.2 of the Zoning Regulations, for a special
exception under Sub-section 7104.2 and 7105.2 to enlarge a
non-conforming use from a delicatessen (first floor) to a
professional office and to extend the non-conforming use of

a2 professional office to the second floor, in an R-4 District

at the premises 232 East Capitol Street, N. E., (Square 759,
Lot 800§

HEARING DATE: October 25, 1978
DECISION DATE: November 1, 1978

FINDINGS OF FACT:

1. The subject property 1is located in an R-4 zone district
at the northwest corner of East Capitol and 3rd Street, N. E.,
known as 232 East Capitol Street, N. E.

2. The subject property has been vacant for approiimate1y
20 years. The last use of the property was as a delicatessen,
first floor, pursuant to Certificate of Occupancy No. 91121.

3. The applicant proposes to use the subject premises
as professional offices.

4. Research of records indicates that a public hearing
for a change from a delicatessen to professional office use
for the first floor of the building was held on November 29,
1956. The Board granted that application with the understanding
that the premises would be used for an architect's office,
with a staff of no more than seven persons, and that the build-
ing be remodeled to remove any appearance of a commercial
character.

§. Further research fndicates that a building permit
was 1ssued, and certain interior and exterior work was done
on the property to change it from a delicatessen use to an
office use. No Certificate of Occupancy was ever issued for
an office, and the approval of the Board related to office use
thus lapsed. The property has been vacant since the renovation
was accomplished in 1958. '

6. The building has been altered on the outside in that
the entrance from East Capitol Street has been closed to

1125

EXHIBIT A



District of Columbia Register

v , JAN 2 6 1979
BZA Application No. 12787

accommodate a display window occupying the entire width of
the structure. The only entrance to the building is now
available at the rear of the building from 3rd Street.

7. The East Capitol Street frontage of the subject
square is developed with row houses including a Lutheran
Church. There are some offices in the row house structures.
Directly across East Capitol Street, the entire frontage -
of the block is occupied by the Folger Shakespeare Library.
There are other non-residential uses on property owned by the
Folger diagonally across from the site and other non-residential
uses, primarily churches, in the area.

8. The subject Tot is approximately fourteen feet wide
and 75 feet deep. The building covers almost the total area
of the lot, and contains approximately 2000 square feet.

9. The existing use of a delicatessen is first permitted
as a matter-of-right in a C-1 District. Professional offices
are also permitted as a matter-of-right in the C-1 District.

10. The Zoning Regulations do not require any parking to
be provided for the proposed use.

11. The change of use from a delicatessen to offices 1is
to a less intense use, which is 1ikely to generate less
traffic, both vehicular and pedestrian, than the previous use.

12. The Board notes that there is an existing office use
in the block which has operated without apparent external
adverse effects for some time.

13. The Municipal Plénning Office by report dated October
20, 1978, recommended denial of the application on the grounds
that:

a. The first floor of the building which was used as a
delicatessen until 1956, has been unused for commer-
cial purposes and vacant for approximately twenty
years.

b. The existing layout of the first floor has been

: changed in a manner that with minor modifications
could easily lend itself to residential use which
would be a conforming use in the R-4 District.

¢. The building in 1ts present form is not suitable for
use as a delicatessen.

The Board addresses these issues in response to the ANC and
other persons opposed to the application, below.
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14. The Stanton Park Neighborhood Association, by letter
dated October 25, 1978, stated that residential use of the
property was preferable to commercial use, but that 1f office
use was the only possible use, the association would not
oppose such use if adequate parking spaces were provided.

15. Advisory Neighborhood Commission 6-B by testimony
at the hearing confirmed by written report dated November 2,
1978, opposed the application on the grounds that the building
has been unoccupied and unused for over twenty years and the
non-conforming use as a delicatessen has been abandoned and
therefore terminated. The ANC further requested a continuance,
1f the Board decided the use was not abandoned, because it
was not given an opportunity to consider a residential use
option for the property.

16. The Capitol Hill Restoration Society, by testimony
dated October 23, 1978, opposed the application on the grounds
that the property has been vacant and unused for over twenty
years, and the non-conforming rights have thus lapsed. The “
Society also stated its constant opposition to extension of
non-conforming uses, and found that the proposed use would be
objectionable because 1t is not a neighborhood facility which
would introduce an incompatible use into the residential unit
block of 3rd Street and would provide no parking.

17. Both the Advisory Neighborhood Commission and the
Capitol Hil1l Restoration Society.cited the case of Silverstone
et. al. v. BZA as evidence regarding the abandonment of a
non-conforming use. The Board finds that the Silverstone case,
wherein the Board denied an application for a variance to
permit a flat use which was previously a permitted use, can
be distinguished from the present case. In the Silverstone
case, the use which was non-conforming had been terminated
and had been replaced by a conforming use. In the present
case, the non~-conforming use had been terminated, but no other
use had been substituted. The Board finds that renovations
had been made pursuant to a previous order of the Board to use
the building for offices but that no Certificate of Occupancy
had been issued. The Board thus believes that the non-conform-
ing rights associated with this property, whether for office
or delicatessen use, sti11 exist.

18. There was opposition from surrounding and neighboring
properties to the use of this property for anything other than
residential use. The abutting property owner to the west
appeared and testified in support of the application, stating
that she did not anticipate any objectionable effects from the
proposed use, and that the use would improve the present building.

19. As to the issues and concerns of the ANC, the Restoration
Society and other persons in opposition, the Board finds the
following: 7127



District of Columbia Register JAN 2 ¢ 1979 -

BZA Application No. 12787

A. The non-conforming use has not been abandoned, and
the applicant would have the option of reconstructing
the premises to a delicatessen use, the last use for
which a proper Certificate of Occupancy existed, and
the last use to which the property has been put. The
owner of the property has not made any deliberate or
physical changesto the building to prevent its use
for commercial purposes. In fact, the property is
better suited at present for office use than delica-
tessen use.

B. It could be argued that offices for lobbyists located
within two blocks of the U. S. Capitol would be a
neighborhood faciiity. However, the Board notes
that under Paragraph 7109.11, the Board may approve
a change of non-conforming use i1f the proposed use
will be "the type of use which although not a neigh-
borhood facility will not be objectionable.”

C. The Board cannot force termination of a valid noncon-
forming use. The Board is not required, as in a variance
case, to find that the property cannot be used for
residential purposes, or that residential use is more
- desirable than the proposed non-conforming use.

D. Given the findings already made, the ANC had Sufficient
time to consider the alternative possibilities for
use of this property.

E. The application does represents an extension of a non-
conforming use, to the second floor. However, given
the small size of the building and the location of
the access to the upper floors it is not reasonable
to expect that the upper floors could be used for
residential purposes.

F. The property is located at the northwest corner of
the intersection of 3rd and East Capitol Streets, N.
E. The property faces East Capitol Street, even
though the entrance is on-3rd Street. As has been
previously set out, there are many non-residential
uses in the immediate block, including the entire
south side of East Capitol Street, and several lots
on the north side as well.

G. The Board is concerned about the absence of parking.
The Board notes however, that no parking is required
by the Zoning Regulations. The Board notes the
existence of good public transit facilities, in the
area, including both bus and subway. The Board
notes the proximity to the Capitol and the 1ikelihood
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that much of the traffic to and from the buflding
will be by foot. The Board however is sufficient]
concerned about potential impact that 1t will 11m1¥
the grant of this application for a specific period
of time, in order to evaluate the real impact of the
proposed use.

CONCLUSION OF LAW AND OPINION:

The Board concludes that the subject property is still
vested with non-conforming rights under the Zoning Regulations,
{in that the property had a valid Certificate of Occupancy for
a delicatessen, and that no other use has been made of the
premises since that time. The Board concliudes that the non-
conforming use has been terminated but not abandoned, and that
in fact, the last physical alterationsto the building were
done to enable its use as aroffice, the same use herein requested

The Board concludes that the requested change of use can
be granted, in that the proposed use is permitted in the most
restrictive district in which the previous use is.permitted.
The. Board concludes that while the proposed use is not directly
a neighborhood facility, it will not 1ikely have objectionable
effects, similar to other office uses in the area, and will
not be out of character with the area. The Board is concerned
however, that the tack of parking spaces may prove to be a
problem. In order to carefully monitor the potential effects
of the changes, and consistent with the authority set forth
in Paragraph 7109.13, the Board has therefore determined to
grant the application for a limited period of time.

The Board concludes that it has accorded to the Advisory
Nefghborhood Commission the "great weight" to which it is
entitled, and for the reasons stated herein , is compelled to

take a different position on the application than that advocated
by the ANC.

The Board concludes that an applicant who demonstrates
that he has complied with all of the conditions which are
required for the granting of a special exception is entitled

by law to that special exception. The Board concludes that
the granting of this application will be in harmony with the
general purpose and intent of the Zoning Regulations and Maps,
w111 allow a less intense use of the property and will not
tend to affect adversely the use of neighboring property. It
{s therefore ordered that the application is granted subject
to the following conditions:

1. Approval shall be for a period of FIVE YEARS.

2. Use of the premises as office space shall be
Timited to an architect, dentist, doctor, engineer,

7123
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lawyer or similar professional person.

YOTE: 3-1 (Chloethiel Woodard Smith, Ruby B. McZier and
Charles R. Norris to grant, William F. MclIntosh

to deny; Leonard L. McCants not present, not
voting _

BY ORDER OF THE D. C. BOARD OF ZONING ADJUSTMENT

ATTESTED BY: m g M\

STEVEN E. SHER
Executive Director

FINAL DATE OF orpeEr: & ¢ JAN 1973

THAT THE ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX MONTHS
ONLY UNLESS APPLICATION FOR A BUILDING AND/OR OCCUPANCY PERMIT
IS FILED WITH THE DEPARTMENT OF HOUSING AND COMMUNITY DEVELOQOP-
MENT WITHIN A PERIOD OF SIX MONTHS AFTER THE EFFECTIVE DATE OF
THIS ORDER.
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‘81 MONRQE STREET
18668 K STRE:_ET. N. W BOCKVILLE, MARYLAND 20850
WasHINGTON, D. C. 20008 4080 UNIVEESITY DRIVE

TER'S DIRECT DIAL: FAIRFAX, VIROINIA 22000

(202) 457-7800
July 25, 1985

BY HAND

James J. Fahey

Zoning Administrator
Room 333

614 E Street, N.W,
Washington, D.C. 20001

Re: Hotel Embassy and Hotel Windsor

Dear Mr. Fahey:

In response to your reguest made at our July 16, 1985
meeting concerning 1627 1l6th Street, N.W. and 1842 1l6th
Street, N.W., we have prepared the following analysis and
respectfully request that you approve the’use of the two
structures as "inns." Prior to the adoption of the defini-
ticon of "inn," the buildings were used exclusively for

transient guests who rented rooms or suites on a daily
basis.

I. Site Descriptions.

A, 1627 16th Street, N.W. ~ Hotel Embassy.

The Hotel Embassy is located at 1627 1l6th Street, N.W.
(Lot 148, Square 193) in an R-5-C District. The site is
improved with a 4 story stucco building constructed in 1811.
The site is located in the Sixteenth Street Historic District.
The most recent Certificate of Occupancy (A-11961) permitted
the site to be used as a "lodging house." The building has
approximately 24 units. There are approximately 6 bathrooms
and 2 kitchens per floor. There is no central dining facility.

B, 1842 16th Street, N.W. - Hotel Windsor.

The Hotel Windsor is located at 1842 l6th Street, N.W.
(Lot 126, Square 177) in an R-5-C District. The site is
improved with a 4 story brick structure constructed in 1914.
The site is located in the Sixteenth Street Historic District.
The most recent Certificate of Occupancy (A-10751), dated

EXHIBIT B
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July 16, 1951, permitted the site to be used as a "lodging
house." The building has approximately 30 units. There are
approximately 4 bathrooms and 2 kitchens per floor. The first
floor has a central dining facility but it was closed during
World War II due to food rationing.

ITI. Background.

Both the Hotel Embassy and the Hotel Windsor were owned,
operated and controlled by the Dadian family from approximately
1940 to July, 1985. Both structures originally had Certificates
of Occupancy as hotels. Permit No. 74678 was issued for the
Hotel Embassy on May 27, 1942 and Permit No. 74078 was issued
for the Hotel Windsor on March 25, 1942. The Certificates
were changed in 1951 to permit the buildings to be used as
"lodging houses" due to a change in definition of "hotel" in
the Zoning Regulations. Central dining facilities were required
for hotels. The Dadians were assured, however, that the actual

use for daily transient guests could continue with a "lodging
house" occupancy permit.

The Dadians operated both structures under their exclusive
control. Linens and towels were provided. Guests were either
referred from other hotels in the city or they made prior
reservations. Typically, the two operations accomodated
military servicemen and school groups visiting the City. Rooms
and suites were rented strictly on a daily basis. There was
no weekly or monthly occupancy rate.

In approximately 1963, the Dadians could no longer operate
the two buildings and they were closzed. Two of the owners who
managed the hotels were hospitalized with serious illnesses and
both eventually died of these illnesses. The third owner
practiced law and could not devote his time to the structures.
Although the buildings were closed, the Dadians never intended
to terminate or abandon the active operation of the two buildings
for daily transient occupancy. Rather, it was their intention
to resume the use once the two sisters recovered from their ill-
nesses. This is evidenced by the physical appearance of the
structures including the retention of the furniture, linens and
towels. It was not until July, 1985 that Arthur Dadian finally
sold the two buildings to the Roundel Corporation.
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III. Proposed Use.

The new owner of the Hotel Embassy and the Hotel Windsor
intends to continue the daily transient occupancy use in
accordance with the requirements for an "inn." Specifically,
the use will be limited to "... habitable rooms or suites
reserved exclusively for transient guests who rent such rooms
or suites on a daily basis." Section 1202 of the Zoning
Regulations. There will not be a central dining area in either
facility although continental breakfasts for the guests may be
served. Also, there will not be any commercial adjuncts,
function rooms or exhibit space.

IV. Discussion.

The issue presented is whether a "lodging house" that
provided daily, transient occupancy qualifies under the current
definition of "inn" since the term "lodging house" was removed
from the Zoning Regulations in 1958. At the outset, it should
be noted that zoning regulations are in derogation of a property
owner's common law right to use his property for any purpose,
and consequently, those regulations must be strictly applied
in favor of the interests of the property owner. 1 Rathkopf,
Law of Zoning and Planning, 9-1 (4th ed. 1984).

As stated previously, the existing Certificates of Occupancy
for the two buildings permit them to be used as "lodging houses."
At the time these permits were issued in 1951, a "lodging house"
was defined in conjunction with rooming house as "A dwelling
providing for compensation lodging for 3 or more roomers." A
hotel, at that time, was defined as "Every place where food and
lodging are provided for 10 or more transient guests, provided,
however, that this definition shall not be interpreted to include
private clubs." D.C. Zoning Regqulations, 1951 edition. The
Zzoning Regulations were amended in 1958 and the term "lodging
house"™ was deleted. No explanation for this was given in the
legislative history of the 1958 amendments.

The current Zoning Regulations also do not include the
term "lodging house." The term that best describes the prior
use of the two structures is "inn." An "inn" is defined in
Section 1202 as follows:

A building or part thereof wherein habitable
rooms oOr sulites are reserved exclusively for
transient guests who rent such rooms or suites
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on a daily basis. Guest rooms or suites

may include kitchens, but central dining
other than continental breakfast for guests
is not allowed. Commercial adjuncts, func-
tion rooms, and exhibit space as permitted in
hotels are not allowed. The term inn shall
not be interpreted to include motel, hotel,
private club or apartment house. (Emphasis
deleted).

Both the Hotel Embassy and the Hotel Windsor were operated so
that habitable rooms or suites were rented to transient guests
on a daily basis. There were no central dining fac111t1es in
either building at the time of their closing.

The 2Zoning Commission recognized that certain uses could
be classified as an "inn" when it created the term in 1980 in
Case No. 79-1 (Treatment of Hotels). In the Statement of
Reasons regarding the treatment of inns, the Commission stated:

... that there are a number of existing
facilities in the city which are residen-
tial type hotels. Such facilities are
generally not obtrusive in their neighbor-
hoods because they have no function rooms,
exhibit space or commercial adjuncts. Such
facilities also do not meet the literal
definition of a hotel because they have no
central dining facility. The Commission
therefore determined to permit such uses and
to allow them in the same zones and in the
same manner that hotels are permitted. Such
facilities could presently exist in any of
those zones as either a rooming house, apart-
ment house or similar residential use.

Both the prior use as a "lodging house" and the proposed use for
daily transient occupancy meet the requirements for an "inn."

v. Conclusion.

Based upon the above, the current owner of the Hotel
Embassy and the Hotel Windsor respectfully request a ruling
from you to permit the two structures to be used as "inns."
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The owner intends to renovate the buildings but will keep
their operation the same as the prior use. Would you please

acknowledge your approval of the proposed use in the space
provided below.

Respectfully submitted,

WILKES, ARTIS, HEDRICK & LANE,
CHARTERED

By %@//CQ‘@
Whayne S<Z Quin o
Dav1§ S. Houston

Based upon the proposed use outlined
above, the two structures may be used
as "inns" in accordance with all »
applicable Zoning Regulations.

James J. Fahey
Zoning Administrator

tls
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WILKES, ARrTIiS, HEDRICK & LANE
.BLE ADDRESS WILAN CgABTszD
.LECOPIER 202-457-7614% ATTORNEYS AT Law

. 3L MONROEZ STREET
18668 K STREET. N. W. BOCKVILLE. NARYLAND 20860
WasgBINGTON, D. C. 200006 4020 UNIVERSITY DRIVE
RITER'S DIRECT DIAL FAIRFAX. VIRGINTA 22070
57-7825 (202) 457-7800

September 5, 1985

David H. Hampson
Roundel Corporation
P.0O. Box 9071
McLean, VA 22102

Re: Hotel Embassy And Hotel Windsor

Dear Mr. Hampson:

In response to our July 25, 1985 request for a ruling,
the Zoning Administrator has determined that he will permit
1627 16th Street, N.W. and 1842 1l6th Street, N.W. to be
operated as inns. Accordingly, the use stated on your building
permit applications recently filed for the properties will be
processed and aooroved as inns. The buildings will still have
to meet all other zoning requirements. Please do not hesitate
to contact me if you have any questions concerning this matter.

Sincerely,
David S. Houston

tls
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Form L1I-P-601 CERTIFICATE OF OCCUPANCY . No

(Rev. 2/82F . . 8146005
NI . Washington, D.C., =3¢ 3 19 g
Permission is hereby granted to __Windem Associates
fo use the bamt . let=3xd floor(s) of the building located on Uf 192€ Square  y9m

for the following

known a3 premises 1842 16th St. XM

purpose(s): T 38-Rocxs

gm muar c:icxbad.‘)!
THIS CERTIFICATE SMALL B2 STED CONSPICUOUSLY ON THE ABOVE PREMISES

AT ALL TIMES. [T IS VALID INDEFINITELY, unless en expiration date lo stated, ZONE PS-C FEEi$ 64.60 ]

ONLY for the premises, or pert thereof, and fer the purpese(s), indicated
above, and IS NOT TRANSFERABLE te enether persen o premises under ANY
enditions. ANY ‘CHANGE in the trpe of business, ownership of business, or
port of premiser used thersfer, will render this Cartificate YOIO ond & NEW
Cortificats must be obteined.

. DEPARTMENT OF LICENSES, INVISTIGATIONS AND INSPICTIONS GOVT, OF DT, OF COL.
“ - OFFICE COPY

tom o o .
v — v n 2 ry —




No.B 15027.

* kX Qistrict of Columbia Government
R— Department of Cansumer and Regulatory Affairs
BLAA- 17 Building and Land Regulation Administration Zoning Division
(Rev 6/86| : P.0. BGX 37200 — Washington, 0.C. 20013-7200
CERTIFICATE OF QCCUPANCY June 26, 1987
(date)
Permission is hareby granted to JERRY S5, GOREN
to use suite(s) N/A onthe__lst. 2nd, 3rd & 4th fioor
of the building ocated on lot(s) 148 square 193
known as premises___1627 16th Street, Northwest for the followi
purpose(s) TInn—~-_40 rYooms
Not sexually oriented. . {
 )¥]
BZA # EXPIRATION DATE:
THIS CERTIFICATE SHALL BE POSTED CONSPICUOUSLY ON THE ABOVE PREMISES
AT ALL TIMES. [T IS VALIO INDEFINITELY, uniess an expirstion date is stated, ONLY
for tha premises, or part thereof, and for the purposa(s), indicated above, and IS NOT ZON £ FEE | § 59.00

TRANSFERABLE (0 mothar parson or pramises under ANY conditions.  ANY CHANGE
in the type of business, cwnarship of business, or part of premisas usad therslor, will | a {r ctor
render this Cartificats VOID and a NEW Cartificate must be obtalned. Dona d M L Ac é £
L AU
- “Designee

Y e e g

—
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1320 16™ Strual, NW
Suits BOD -

Washington, DC 20036
2024784600
202.478.4639 fax
www,stareoodurban.com

STARWO OD SE:W:-a
VIAHAND DELIVERY INVESTMENTS. Lic

December 22, 2000

Mr, Toye Bello

Office of the Zoning Adminigtrator
941 N. Capitol Street, N.E.

Suite 2000

Washington, D.C. 20002

Re:  Building Pemmit Application #847-D for 3500-3518 Comn. Avenue, N.W.

Dear Mr. Bello:

I am writing to you at the request of Michael Johngon to provide certain additional information
conceming the above-referenced property.

In support of the Building Permit application for the renovation of the property, we have
previously provided you with copijes of the Certificates of Occupancy for the existing stores and
restanrants (or in the case of vacant stores and restaurants, the most recent C of O) end a supporting
survey with notations of the property addresses, Certificates of Occupancy numbers and their floor
(copy encloged).

Mz, Johnson has asked that we additionally provide you with the tabulation of the amount of

ground level linear footage of the propetty that has eating or drinking establishments (or in the case of
vacant storeg smd restaurants, the most recent use). The following table shows that the total linesr

frontage for the eating and drinking establishments at the property is 219 linear feet.

3504 70 Cleancrs 18.5
3506 816 [IBa 185
3508 816 |Shos 185
3510 67 Scoop 185

3512-14 50 Wings 37

351618 89 Bella Roma 376

TOTALS 219 37
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Mr. Toye Bello
December 22, 2000
Page 2

- As you are aware, the above-referenced property is zoned “C-2-A” and is located within the
Cleveland Park Overlay District (“CP”). The Zoning Administrator (Mr. Johnson) has previously
announced several rulings and determinations regarding eating and drinking establishruents in the CP
Zone. In particular:

o 1. If an esting or drinking establishment vacates a property, then a new eating or drinking
\ﬂ J  establishment may utilize the previous ground level linear street frontage, cven if the current
t 25% limitation in 1305.5(e) has been exceeded in that Overlay District; and

2. If an eating or drinking establishment occupied a portion of a property and then vacated that

portion, 2 new eating or drinking establishrnent could relocate in that property, even if it is not

\ EC7 in the same space, as long as the total ground level linear street frontage for the property of

) " eating or drinking establishments does not increase and no other use occupied in an

intervening period. This is notwithstanding whether the 25% limitation in 1305.5(a) is
exceeded as noted above.

We have proceeded with the purchase and renovation of the property based on these rlings.
Our tenants or we will be gpplyiog in the future consistent with the established rlings. However, at
this time, the locations of the eating and drinking establishments’ ground level linear street frontage in
the property have not yet been finalized. The Building Permit application #847-D does not contain
any specific improvements for an eating and drinking establishments nor are we at this tirne seeking a
Certificate of Occupancy for an eating and drinking establishment, We applied for the Building
Permit before October 27, 2000, and do not understand the reasons for the delayed approval.

I trust the information provided here will suffice for your review of the Building Permiit
application and that the approval will be granted without firther delay. Please call me if you have any
questions. -

Attachment

cc! Andrew Altman, DC Office of Planning
Cbris Collins, Wilkes Artis )
Michael Johnson, Zoning Administrator
Robert Wennett, Starwoed Urban Investments
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Transcription from 6/22/00 — Voice mail message for Robert S. Wennett from
Eric Price, Deputy Mayor, Washington, DC:

“I spoke the Director of the Agency today (Lloyd Jerdan, Director, Dept Cansumer and
Regulatory Affairs, Washingtan, DC). He told me that the previous understandings that you
pointed out are correct and he would take care of the matter, and there shouldn’t be any
problem. If that is not the case - I just talked to him on the phone, as well - so if there are

any other problems, just give me a call.”

Transcriptiont RSW 6_22_00
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WiLeres, ARTIS, HEDRICE & LANE
CHARTERED
ATTORNEYS AT Law
SvIiTE 1100
1866 K StreeT, N. W.
WasgHINGTON, D, C. 20006-2807

(2o2) 4577800

August 6, 1698

Armando Lourenco, Administrator

Building and Land Regulation Administration
614 H Street, NW., Room 312

Washington, D.C. 20001

Re: Woodley Park ngrlgg District

Dear Armmando:

. o1z
NO. 9318 P 12

ANNAPOLIS. Mg
BOTHESDA. M o
PAIRFAX. v
UREENDELY KA
WALDORP. M A

The purpose of this letter is to confirm the matters discussed in our meeting in your
office on Friday; July 31, regarding the Woodley Park Overlay District (WPOD). The Zoning
Regulations governing the WPOD are contained in 11 DCMR Chapter 13, A copy of the
Zoning Map showing the WPQOD, and coples of the Baist Atlas maps for the WPOD ares, are

attached.

The issues discussed, and your determinations on those issues, are as follows:

1. Designated use area: Section 1302,5(a) allows eating or drinking
establishments to occupy no mmore than 25 percent of the linear street frontage
within the WPOD, as measured along the lots that face desighated roadways in
that particular district, According to Section 1307.3, for purposes of
determining compliance with Section 1302, the designated use area includes any
lot within the WPOD that fronts on Connecticut Avenue, Calvert Street or 24%
Street.

Lot 150 in Square 2204 fronts on Yoth Connecticut Avenue and Woodley
Road, Lot 826 in Square 2204 fronts on both Calvert Street and Woodley
Place. In our meeting, You confinmed that the entire street frontages of those
lots, including frontage on Woodley Road and Woodley Place, are to be used tc
caleulate the linear street frontage within the WPOD, for purposes of
determining compliance with Section 1302,5(z). You also confirmed that the
25 percent requirement in that sectlon is based upon the entire WPOD as &

whole, and not upon either a lot-by-lot or square-by~square basis,

)/
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CHARTERED
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Through-Lat: Square 2203 ... .ae se*vera;t thr gh-lots with frontage @
“éf'ﬁx_rfé'm For purposes of deten-mmng flinear street &ontage" in Secti
751(a), all portions of the lot fronting on slstreet sha
purposes of determmmg campliance with the 25 percent fequ
ectlon, 1f a use m :.buddmg 'onts‘on,morg-thm-one st:' t then all such

fildirig only: fmntmg on thit one

street shall be measured

Multi-leve!l mixed-use bmldmgs' 'I'here are several buildings within the WPOI
with more than one level and varying t1ses on levels other than the ground floo
You determined that, for purposes ofmeasunng the 25 percent requirement of
Section 1302.5(z), only those uses occupying the ground floor or portion of th
ground floor of a building slang the street in the WPOD will be counted.
Washington Park Gourmet: We have been tald by. DCRA oﬁicxa.ls that the
most recent Certificate of Occupancy on file for 233 1. Calvert Street, N.W., the
location of the Washinigton Park Gourmet, is Certificate of Occupancy No.

' B120691, a copy ¢f which is _atxached "That Cof O permits "grovery store
selling meat & sandwichedde 2% For putposes of determining the 25
percent requirement ofSectmn 13 02 S(a.), you determined that this Certificate
of Occupancy would govem, and that the: principal useis a "grocery store," /

" which is.not an eatmg or driniking establishment under that section.

Vesting of ¢ating or dnnlung establishment use: Qur cllent is the contract
purchaser of & property in the WPOD which is not presently an eating or
drinking establishment. However, they | propose to convert all or part of the
_ ground ﬂom‘ to’ ‘such guse. You deterinined that the issuance of & building
convert’s gr "und ﬂcoruaa from i its current uﬁigan eating or
' the 25 (=,

of Sectmn 1302 S(a)

Vacancy: In our meeting, we discussed the issue of & vacancy in the ground
floor of a building which was formerly occupied by an eating or drinking
establishment. You did@ohmeke a fuling as to how that use would be counted
for purposes of the 25 percent requirement, but indicated that you would need
to examine further the issue-of how to establish that the eating or drinking
establishment use has been terminated, We would be pleased to meet with you
further to discuss thls { issue if'you so desire.
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WILkES, ARTIS, HEDRICK & LANE

CHARTERED

August 6, 1998
Page 3

I£ this is your understanding of the matters discussed in our meeting, please so indicate
by signing a copy of this letter in the space provided below and returning it to me. Thank you.

Sim:enai},':2 ,

Christopher H, Collins

CONFIRMED:

By: )‘ T~ 7
Armando Lourenco

Date: 5//4 /‘fd’
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June 21, 2000

Michael Johnson, Zoning Admindstrator

District of Columbia Dept. of Consumer and Regulatory Affairs
941 N. Capital Street, NE

Room 2000

Washington, DC 20002

Re:  Neighborhood Commercial Qverlay Zones and the
25% Limitation on Eating and Drinking Bstablishments

Decar Mr. Yohuson:

Starwaod Urban Retail V, LLC, is the owner of 3500 through 3518 Connecticut Avenue, NW, in
the Cleveland Park Overlay Zone and Starwood Urban Retai] I, LL.C, is the owner of 2600 and
2631 through 2641 Connecticut Avenue, NW, in the Woodley Park Overlay Zone. Other
affiliated entities (collectively with Starwood Urban Retail I, LLC and Starwood Urban Retail V,
LLC, the “Starwood” group) also own multiple properties in Dupont Circle and several other
arcas in Washington, DC. Starwood is extremely concerned about the unexpected potential
change of positions that we understand were presented by the Zoning Administrator’s office last
week concerning the zoning status of eating and drinking establishments in the Neighborhood
Commercial Overlay Zones when the 25% maximum has becn exceeded.

We understand that at the June 12, Cleveland Park ANC meeting, it was stated that the new
policy will be to bring the area into compliance with the 25% limitation as soon as possible. A
document from your office was disseminated that eveping which indicates that any existing food
and beverage entity terminating its business, will not retain its “grandfathered" statug until such
time as the maximum percentege is reduced below 25%. The Starwood group has spent literally
millions of dollars in reliance upon the previous positions regarding grandfathered uses taken by
both you and your predecessor, and we urge you to uphiold those determinations. These provious
positions were also consistent with established analogous zoning interpretations and legal
precedent concerning the right to continue nonconforming uses. (George Washington University

v. DC Board of Zoning Adjnstment, 429 A. 2d 1342, 1345 DC 1981).

Prior to investing substantial sums of money on Starwood's first acquisition in the Woodley Park
area, we met with your predecessor, Acting Zoning Administrator Armando Lourenco, to discuss
various aspects of the Neighborhood Commercial Overlay Zones and how the regulations would
be applied in certain circumstances. Mr. Collins of Wilkes Artis attended that meeting with me,
and he subsequently wrote a letter to Mr. Lourenco dated August 6, 1998, setting forth our
understanding of those rulings. Mr, Lourenco confirmied our understanding by signing and
returning that letter. Last month, Mr. Colling and I met with you to discuss further issues
pertaining to the Cleveland Park Overlay Zone. Although you asked that we not submit a letter
requesting your written confirmation, you did allow us to submit a letter setting forth what we

Washingcon, DC

San Franclsco
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understood to be your positions in that meeting. That letter to you from Wilkes Artis is dated
May 16, 2000. The letter requested that you notify Mr. Colling if the information set forth in that
letter was inconsistent with your understanding. No such responsc was received. I have attached
both these letters for ease of reference,

In addition, there were two meetings (May 24 aud June 7) hosted by Mr. Foster, of your office,
to discuss these issues with representatives of the several neighborhood groups, plus other
property owners and business owners in both Overlay Zones. I was not able to be in Washington
on those days, but Mr. Collins attended on Starwood’s behalf. Our understanding of the
discussions that transpired at the meetings held by Mr. Foster was that there was general
agreement that if an “eating or drinking establishment” tenant vacates a property, a new “cating
or drinking" tenant in that property was vested and could obtain the necessary permits and

10

occupy the space, irrespective of the percentage of the limitation. In fact, we understand that.,

there was consensus at that meeting that this colild Gécur with regards to a prospective tenant at
the Park and Shop property who attended that meeting for that very purpose. We underatand that
it was generally agreed that the issuance of a permit or certificate of occupancy for a non-eating
or drinking tenant would "break the chain”, but until that happened, the vacant space formerly
occupicd by an eating or drinking establishment would continue to be counted as such for the
Overlay Zone. These issues are also evidenced by a letter from Ruthanne Miller, ANC
Commissioner 3C09 and Chair, ANC 3C, dated June 20, 2000, which reiterates events which

occuwred during the two mestings (copy attached).

This position is niat only consistent with previous information received from your office; it is

also fundamentally fair and reasonable. We understand that Mr. Foster pointed out at the May

and June meetings that the Clevsland Park end Woodley Park Overlay Zones are over the 25%
limitation because under the previous Administration, the District had no effective mechanism to
enforce the regulations. We also understand that he made it clear to all in attendance that the
District would not revoke or otherwise eliminate the rights of existing eating and drinking
establishments which exceed the 25% limitation, if those permits were validly issued by the

e e s i

District, through no fault of the owner. In light of that statement, how can your office now take '

the position that if a landiord applied for and obtained permission for an eating or dtinking”

establishment, and that permission exceeded the 25% limit, through no fault of the applicant, and |

the applicant spent substantial sums of money in good-faith reliance on that permission, the

District can now tell that landlord that because the District made a mistake, the landlord's rights

should disappear?

We understand that your position is that you want to get the limit down to 25% as soon as
possible. Although Mr. Foster stated the District’s reluctance to punish those property owners
who unknowingly received DC approval after the 25% limit had been reached, this new policy is
not only contrary to that position, and to prior pasitions of your office, but it would also punish
those who established their rights without exceeding the 25% limit. We most strongly disagree
with any effort which results in punishing property owners for the past errors and omissions of
the District’s enforcement palicies.
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We respect your desire to enforce the regulations and to seek an equitable way ta do so, given
the unusual circumstances in this case. However, the method apparently chosen ie far from
equitable, runs counter to precedent, and would severely impact existing legitimate businesses in
the Overlay areas. We suggest that you instead devise a system to register the existing eating
and drinking establishments (including vacant spaces formerly occupied by eating and drinking
establishments), and monitor them ta see when future permit applications are submitted for non-
eating and dninking establishments. When such permits are issued, the rights to a. future eating or
drinking establishment in that property would lapse, until such time as the total falls below 25%.
Your office cen also inspect existing businesses to sce if they are properly permitted as eating or
drinking establishments. You may find some operating as such, but without the proper permits.
This is a fair and reasonable method of enforcement at this point.

In conclusion, this issue is of great concem to the Starwood group, and we hereby request a
meeting with you to further explain Starwood’s position and clarify any facts for you, before you
meke 8 final decision. The Starwood group is also prepared to use all reasonable and equitable
means 10 oppose a reversal of prior positions taken by your office, upon which we relied. We
look forward to working with you in the spirit of cooperation. Please call me at 202.478,4620 or
my associate, Maribeth Konz, at 202.478.4625. Thank you.

Sincerely,

JOHN RICHMAN
Chief Executive Officer

Attachments

cc:  Lloyd Jordan, Director
DC Dept. of Consumer and Regulatory Affairs

Armando Lourenco, Administrator
DC Building and Land Regulation Administration

Eric W. Price, Deputy Mayor
DC Office of Planning and Economic Development

Andrew Altman, Director
DC Office of Planning

Constance Collins Davis, Esq.
Starwood Urban Investments

Robert Wennett, President
Starwoaod Urban Investments
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Michael Johnson

Zoning Administrator

D.C. Department of Consumer
and Regulatory Affairs

941 North Capitol Street, N.E.

Suite 2000

Washington, DC 20001

Re: Cleveland Park Overlay District

Dear Mr. Johnson:

The purpose of this letter is to review the items discussed in our meeting on May 9"
regarding the applicability of the provisions of the Overlay District. The specific issues
addressed below relate to gection 1302.5(a) of the Zoning regulations, which limits
“restaurants, fast feod restaurants, delicatessens, carry-outs, and similar eating or drinking
establishments™ in the Neighbathood Commercial (N.C.) Overlay Districts to “25% of the
linear street frontage within a particular N.C, Overlay District, as measured along the lots that
face designated roadways in the particular district...”

1. Principal versug Accessoty Use,

In prior correspondence dated August 6, 1998, Armando Lourenco, Administrator of
BLRA, confirmed that the principal use of a property would govern whether it is
considered an “eating or drinking establishment” in the N.C, Overlay. In paragraph
number four on page two of that Ieffer (copy attached), he confirmed that the principal
use of an establishment which has a certificate of occupancy for “grocery store selling
meat & sandwiches delicatessen” is a “grocery store™. As a result, the principal use of
the premises as “grocery store” was the use that was counted when detexmining
whether the property fell within the 25% limitation of section 1302.5(a).

The Office of the Zoning Administrator has long held that an “accessory use™ may
constitute up to 20% of theo total quantifiable principal use of a property, without itself
becoming a second principal use. This determination has been upheld by the D.C,

Court of Appeals, in Association for the Preseryation of 1700 Block of N Street, NW

Maryland Bethesda, Maryland Faivfax, Virginia Greenbell, Maryland Waldorf, Maryland




5:0Z FAA ZUZ (41 Dtiv iar
2.cUUl 4T HUMM NO. 9319 P

May 16, 2000

Page 2

and Vicinity v. DC Board of Zoning Adjustment, 384 A.2d 668, 673 (DC 1978).

. Multiple Uses On A Lot

W c;\%“ ,

" (\g‘/“w
pé*&fj

In our meeting, we discussed with you the fact that if there are multiple principal uses
on a single lot, including one or more “cating or drinking establishments”, then the
correct method of determining the linear street frontage to be counted toward the 25%
limitation is to calculate the percentage of the building that is devoted to the eating or
drinking establishment use, and to include that same percentage of the linear street
frontage toward the 25% limitation.

Yesting

We discussed the issue of how to count a vacant space in the Overlay District which
was formerly occupied by an eating or drinking establishment. In paragraph five on
page two of the attached letter, Mr. Loutenco confirmed that the issuance of a building
permit to convert a use from a non-eating or drinking establishment to an eating or
drinking establishment vests that.use for purposes of the 25% requirement of Seotion

1302.5(2). JConversely then, a vacant site formerly occupied by an eating or drinking )

establishment will continue to be counted as such, unless and uxtil a building permit or
a certificate of occupancy is issued to change that use to a non-eating or drinking,

cstabhshment o

Commercxal retail uses are typically vacant from time to time, between the time that a
tenant moves out aud a new tenant moves in. During that period, leasing efforts are
underway with a new user, and once a new tenant is sccured, they would obtain a
building permit (if necessary for the new improvements) and a new Certificate of
Oceupancy, before the new tenant actually occupies the praperty. If both the prior and
the new use are eating or drinking establishments, then the new user would be entitled
to continue that use on the site mespcctwc of whether or not the 25% limitation is

exceeded,

An analogy to the nonconforming use regulations is instructive. Section 2005.1 of the
Zoning Regulations govems the discontinuance of a nonconforming use of a structure
or of land. That provision states that the discontinuance “for & period of more than
threc (3) years, shall be construed as prima facie evidence of-no intention to resume
active operation as a nonconforming use.” The D,C. Court of Appeals has stated that
to establish the abandonment of a nonconforming uss, “one must demonstrate ‘(1) the
intent to abandon and (2) some overt act or failure to act which carries the implication

of abandonment.’” George Washineton Upiversity v. DC Bosrd of Zoning

21
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Adjustment, 429 A.2d 1342, 1345 (DC 1981). That case involved a change in
nonconforming use of a property from a clothing store to a restaurant where the prior
use vacated the property and the new lessec took possession, obtained building
permits, gutted the building, and began reconstructlon, The total period of time
between the cessation of the prior clothing store use and the establishment of the new
restaurant use was three years. In that case, the Court upheld the BZA’s conclusion
that the activity over the three-year period to establish the new nonconforming use
indicated no intention to abandon the nonconforming use of the property.

Reallocation of uses within a lot

We discussed with you the scenario where a single lot is curently occupied by both an
eating or drinking establishment and a non-eating or drinking establishment as

[dozz2
P, 22

principal usés. In our meeting, we discussed with you the fact that those uses within
that lot could be reconfigured, as long ¥ the total amo r g
establishment use would not cause the 25% limitation to be exceeded in the overlay.

If the 25% limitation is already exceeded in the overlay, then the uses could be

reallocated within the lot, 35-long-as-the-total square footage of the cxlstmg eatmg or
drinking establishment is not increased. T

=

If any of the above is inconsistent with your understanding, please let me know.

#194880

.

Christopher H. Collins
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BY HAND

Ms. Theresa D. Lewis

Acting Administrator

Building and Land Regulation Administration

D.C. Department of Consumer and Regulatory Affairs
941 North Capitol Street, N. E.

Suite 9500

Washington, D.C. 20002

Re: Neighborhood Commercial Overlay Zone Methodology

Dear Ms. Lewis:

Thank you for the opportunity to review and comment upon your draft
Methodology to Determine the Percentage of Linear Frontage for Fating and
Drinking Establishments in the Neighborhood Commercial Overlay Zones. I
have enclosed for your review both a black-line version and clean version of the

document.

These revisions noted are intended to make the draft consistent with the
Zoning Regulations and previous interpretations of those Zoning Regulations.
The principal changes to the document appear in paragraphs 4 through 7.
Paragraph 4 has been amended to include an additional citation to support the
fact that ground floor frontage is used in the 25% calculation. Paragraph 5 has
been amended to make clear that eating and drinking establishments are not
classified as non-conforming uses. Moreover, revisions were made to incucate
that the linear frontage devoted to an eating or drinking use within a building or
property may be relocated from one portion of a property to another portioiof
that same property, regardless of whether the 25% limitation is exceeded.




Ms. Theresa D. Lewis
July 3, 2001
Page 2

Conversely, the linear frontage of an eating or drinking use may be relocated
from one building or property to another different building or property only
when the 25% limitation has not been exceeded.

Further, the regulations clearly support the statement that linear
frontage devoted to an eating or drinking use may continue to be devoted to that
use until a permit is issued for a use other than an eating or drinking
establishment. These rights do not cease by virtue of a temporary interruption.
The use can be terminated by the issuance of a non-eating or drinking building
permit or certificate of occupancy, or otherwise by an overt action or declared
intention to terminate the eating or drinking use.

These modifications are more fully set forth in the draft document. If you
have any questions regarding these matters, please call me at the above

number.

Very truly yours,

HOLLAND & KNIGHT LLP

by
£

Christopher H. Collins

CHC/skp
cc: Vﬁenzil Noble (by hand w/enclosures)

Michael Johnson (by hand w/enclosures)
Toye Bello (by hand w/enclosures)

WAS1 #990750 v1
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May 16, 2000

By Hand

Michael Johnson

Zoning Administrator

D.C. Department of Consumer
and Regulatory Affairs

941 North Capitol Street, N.E.

Suite 2000 '

Washington, DC 20001

Re:  Cleveland Park Overlay District
Decar Mr. Johnson!

The purpose of this letter is to review the items discussed in our meeting on May 9%
régarding the applicability of the provisions of the Overlay District. The specific issues
addressed below relate to gection 1302.5(2) of the Zoning regulations, which limits
“restaurants, fast food restaurants, delicatessens, carry-outs, and similar eating or drinking
establishments™ in the Neighbarhood Commarcial (N.C.) Overlay Districts to “25% of the
linear street frontage within a particular N.C, Overlay District, as measured along the lots that
face designated roadways in the particular distriet...”

L. Principal versus Accessory Use,

In prior correspondance dated August 6, 1998, Atmaado Lourenco, Administrator of
BLRA, confirmed that the principal use of & property would govern whether it is .
considered an “cating or drinking establishment” in the N.C, Overlay. In paragraph
nuriber four on page two of that letter (copy attached), hie confirmed that the principal
use of an estahlishment which has a certificate of occupaney for “grocery store selling
meat & sandwiches delicatessen” is a “grocery store”. As a result, the principal use of
the premises as “grocery store” was the use that was counted when determining
whether the property fell within the 25% limitation of section 1302.5(a).

The Office of the Zoning Administrator has long held that an “accessory use” may
constitute up to 20% of tho total quantzﬂablc principal use of a property, without itself
becoming & scoond principal use, This determination has been upheld by the D.C.

Court of Appeals, in Association for the Preseryation of 1700 Block of N Street, NW

Maryland Bethesds, Maryland F‘airfnx, Virgittia Greenbelt, Maryland Waldorf: Maryland
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and Vicinity v. DC Baard of Zoning Adjustment, 384 A.2d 668, 673 (DC 1978).
Muitipje Uses On A Lot

In our meeting, we discussed with you ‘the fact that if there are multiple principal uses
on a single lot, including one or more “cating or drinking establishments”, then the

correct method of determining the linear street frontage to- be counted toward the 25%

drinking establishiment use, and to include that same percentage of the linear street

J\){}Mﬁ %‘(lumtatxon is ta ‘caleculute the percentage of the building that is devoted to the eating or
M

frontage toward the 25% limitation.

Vesting

We discussed the issue of how to count a vacant space in the Overlay District which
wis fotmerly occupied by an eating or drinking establishment. In paragraph five on
page twa of the attached letter, M. Lourenco conifirmed that the issuance of & building
permit ta.conveit a use from a non-eating ot drinlcmg estabhshment to an eating or
drmkmg cstablxshment vests that. use : '

ment wrll continue to be cotmted as such unlcss and until = buxldmg permit or

cstabhshment =

Yopéwd éommercxal retail uses are typically vacant from time to time, between the time thata

tenmt moves out and a new tenant moves in. Duting that period, leasing efforts are
underway with a new user, and once & how tenant is sccured, they would obtajn a
building permit (if necessary for the neaw :mprovements) and & new Centificate of
Occuparncy, before the new tenant actually oceupies the praperty. If both the prior and
the new use are. eating or drinking establistiments, then the new user would be entitled
to' contintie that use on the site irrespective of whether or rot the 25% limitation is
exceeded,

An analogy to the nonconforming use regulations is instructive. Section 2005.1.of the
Zoning Regulations govermns the discontinuance of a nonconforming use of a structure
or of land. That provision states that the discontinuance “for a period of more than
threc (3) years, shall be construed as pima facle evidence of-no intention to resume
active operation as a nonconforming use.” The D,C. Court of Appeals has stated that
to establish the abandonment of a nonconfonmng use, “one must demonstrate ‘(1) the
intent to abandon and (2) some overt act or failure to act which carries the implication

of abandonment.’” QGeorge Washineton Ugiversity v. DC Bosrd of Zoning

2 ceruﬂcate of oceupancy is issuzd 1o change that use t0. 2 non-eatmg or drxnkm

21
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Adjustment, 429 A.2d 1342, 1345 (DC 1981). That case involved & change in
nonconforming use of a property from a clothing store to a restaurant where the prior
use vacated the property and the new lessee took possession, obtained building
permits, gutted the building, and began reconstructlon, The total period of time
between the cessation of the prior clothing store use and the establishment of the new
restauxant use was three years. In that case, the Court upheld the BZA’s conclusion
that the activity over the threg-year period to establish the new nonconforming use
indicdted no intention to abandon the nonconforming use of the property.

Reallocation of uses within a lot

We discussed with you the scenario where a single lot is currently occupied by both an
eating or drinking establishment and a non-eating or drinking establishment as

[Aos2
P. 22

principal usés. In our meeting, we discussed with you the fact that those uses wnlun
that lot could be reconfigured, as long &% the to
establishment use would not cause the 25% limitation to be exceeded in the overlay

If the 25% limitation is already exceeded in the overlay, then the uses could be
reallocated within the lot,
drinking establishment is not increased

ey

S—

If any of the above is inconsistent with your understanding, please let me know.

#194880

C oA

Christopher H. Collins

as-long-as-the-total squarc footagé of the existing eating or





