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RE: Neighborhood Commercial Overlay Zones - Vesting of Use 

Question Presented and Brief Answer 

In our recent meetings, we have discussed the method by which the 
Office of the Zoning Administrator would determine whether and when an eating or 
drinking establishment use of a property may be continued when there is a change 
in ownership, or a temporary suspension in that use. The District has taken the 
position that when the 25% limit in an Overlay is exceeded, and an eating or 
drinking use is discontinued for a period of time for a renovation or change in 
ownership, the owner of the business or property may lose the right to continue an 
eating or drinking use if another owner files a building permit or certificate of 
occupancy application and obtains a permit for another eating or drinking use on 
another site within the Overlay. 

As further set forth below, the applicable regulations and rulings 
indicate that: 
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Discussion 

2. When an eating or drinking establishment use of a property is 
discontinued, then absent abandonment of the use, an eating or 
drinking establishment use may be reestablished in the 
property; 

3. Abandonment of an eating or drinking establishment use in a 
property requires an intent to abandon, plus an overt act or 
failure to act which demonstrates the intent to abandon; and 

4. The only other way for the District to force the abandonment of 
a valid use and the termination of the right to continue the 
permitted eating or drinking use of the property, would be to 
revoke the C of O for cause, and to establish a valid reason for 
the revocation within the confines of the Regulations. 

1. The Regulations Support These Conclusions. 

The issuance and revocation of C of O's are governed by 11 DCMR 
Section 3203 (the Zoning Regulations) and 12A DCMR Section 118.0 (the Building 
Code). Section 3203.1 of the Zoning Regulations states that structures and land 
may not be used for any purpose (other than a one-family dwelling) until a C of 0 
has been issued to that person. Section 3203.8 of the Zoning Regulations states 
that "any use which is authorized by a [C of O] may be established and continued 
pursuant to the terms of the Certificate and the provisions of this Title in effect on 
the date that the Certificate is issued ... " (Emphasis added). 

There is nothing in Section 3203 of the Zoning Regulations which 
provides for or otherwise governs the termination of the right of a C of O holder to 
continue a lawful use specified on a C of 0. Section 3203.10 states that, in certain 
instances, C of O's "shall not be renewable if permitted to lapse . . . " The only 
provision in Section 3203 which spells out a scenario where a C of O could lapse is 
Section 3203.8(b). In that section, a C of O will lapse if the use is not established 
within 6 months of the date of issuance of the C of 0. There is no parallel provision 
anywhere in Section 3203 providing for lapse for the discontinuance of a use. Nor 
are C of O's generally issued with expiration dates. 
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The D. C. Building Code also governs C of O's. Section 118.1.2 of the 
Building Code indicates that when there is a change in ownership, "a new 
Certificate of Occupancy shall be issued in the name of the new owner (without 
reinspection), provided there is no proposeq change in use or increase in occupancy 
load therein". The circumstances under which one applies for a new C of Oare listed 
on the application form: 

• Ownership change 

• Partial occupancy 
• New building 

• Use change 

• Load change 

• BZAnumber 

The only possible applicability to a new eating/drinking use taking over the same 
space in an existing building as a previous eating/drinking use is an ownership 
change. It is our understanding that, in issuing a new certificate of occupancy 
under a name change, the DCRA does not inquire as to whether a property is 
vacant and if so, for how long. If an applicant identifies the proposed use as the 
same as the previous use, then the new C of O is routinely and properly issued 
without question. 

Section 118.4 of the Building Code sets forth a procedure for revocation 
of a C of 0, including a list of reasons for revocation, the procedures to be followed 
for a revocation, and the right of appeal a revocation. The reasons listed for 
revocation of a C of O in the Building Code do not include the discontinuance of a 
permitted use. 

It is appropriate to examine the law and rulings on non-conforming 
uses in this inquiry. Indeed, the plain language of Section 2000.2 of the Zoning 
Regulations indicates that the subject matter of this inquiry is closely aligned, if not 
identical, with the intent of the non-conforming use regulations. Section 2000.2 
states as follows: 

"Within the districts established by this title, or in amendments 
that may later be adopted, there exists structures, uses of land, and 
uses of structures that were lawful before this title was adopted or 
amended, but that would be prohibited, regulated, or restricted under 
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the terms of this title or future amendments to this title. It shall be 
the intent of this title that non-conformities shall not be enlarged 
upon, expanded, or extended, nor shall they be used as a basis for 
adding other structures or uses prohibited elsewhere in the said 
district." (Emphasis added). 

It is widely recognized under general concepts of land use law, in all 
the major land use treatises, that "conforming uses" are favored, and that "non­
conforming" uses are disfavored. Accordingly, non-conforming uses cannot be 
treated more favorably than conforming uses. See Section 2000.3 of the Zoning 
Regulations. Even though non-conforming uses are disfavored in zoning, they are 
protected under D.C. law to the extent that they may be continued even after a 
lengthy vacancy. If non-conforming uses contain these protections, it is axiomatic 
that conforming uses must be afforded at least the same protection. 

2. Case Law Supports These Conclusions. 

Section 2000.5 of the Zoning Regulations governs the discontinuance of 
a non-conforming use. That section states that discontinuance of a non-conforming 
use for any reason "for a period of more than three years, shall be construed as 
prima facie evidence of no intention to resume active operation as a non-conforming 
use." The D.C. Court of Appeals has held, in the seminal case of George 
Washington University v. D.C. Board of Zoning Adjustment, 429 A.2d 1342, 1345 
(D.C. 1981), that "to establish abandonment, one must demonstrate '(1) the intent to 
abandon and (2) some overt act or failure to act which carries the implication of 
abandonment'". In that case, the petitioner asserted that the abandonment of the 
use was evidenced by the property owner's voluntary change from one non­
conforming use to another; the related physical changes in the building; and a delay 
of thirteen months in filing a BZA application. As to the delay in filing the new 
application, the Court stated that "In the District, unlike some other jurisdictions, 
the mere lapse of time without active pursuit of a non-conforming use does not 
deprive the owner of that right." Id. at 1347. 

3. Rulings of the BZA and DCRA Support These Conclusions. 

In Application No. 12787 of Norvirens, Inc., the Board determined 
that, even after a 20-year vacancy, a property retained its non-conforming rights, 
and that the owner of the building could reconstruct the property for the prior use 
(i.e., the use authorized by the last proper Certificate of Occupancy). A copy of that 
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Order is attached as Exhibit A. That case involved a property in the R-4 zone on 
Capitol Hill which had been occupied as a delicatessen. The bulding owner 
obtained BZA approval to change the use from a deli to professional offices, secured 
a building permit, and renovated the interior and exterior of the property. No C of 
0 was ever issued for the office use, and the BZA approval lapsed. The building 
then sat vaca.nt for 20 years. The owner then reapplied for BZA approval for 
professional office use of the property. 

The ANC and the Capitol Hill Restoration Society both opposed the 
office use on the basis that the 20-year vacancy indicated a termination, 
abandonment and lapse of the prior use. The BZA disagreed, finding that "the non­
conforming use has not been abandoned, and the applicant would have the option of 
reconstructing the premises to a delicatessen use, the last use for which a proper 
Certificate of Occupancy existed, and the last use to which the property has been 
put." Finding 19A. The BZA further found that in this case it "cannot force 
termination of a valid nonconforming use." Finding 19C. The BZA concluded that 
"the subject property is still vested with non-conforming rights under the Zoing 
Regulations, in that the property had a valid Certificate of Occupancy for a 
delicatessen, and that no other use has been made of the premises since that time. 
The Board concludes that the non-conforming use has been terminated but not 
abandoned ... " 

The records of DCRA reflect a number of similar conclusions. For 
instance, two R-5-C properties at 1842 and 1627 - 16th Street, N. W. were occupied 
as daily transient uses dating back to the 1920's, and were owned by the same 
family. In approximately 1963, the inns were closed due to the illness of two of the 
owners. Although the buildings were closed, the owners never intended to 
terminate or abandon the active operation of the buildings for daily transient 
occupancy. Rather, it was their intention to resume the use once the two owners 
recovered from their illnesses. This was evidenced by the physical appearance of 
the structures, including the retention of the furniture, linens and towels, which 
remained in the building unchanged for 22 years. 

In July of 1985, 22 years later, the properties were sold to a new 
owner, which renovated the buildings and opened them for daily transient 
occupancy use as inns pursuant to validly issued permits. The properties were 
zoned R-5-C at the time, and transient use was no longer permitted in that zone. 
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The above matter is the subject of BZA Appeal Nos. 14865 and 14866. 
Both appeals were dismissed on procedural grounds, but the ruling of the Zoning 
Administrator approving the continuation of the transient use after a 22-year 
termination in that case is a matter of public record in those appeals. Copies of the 
letter to the Zoning Administrator, a notice of his ruling, and the issued C of O's are 
attached as Exhibit B. 

A similar ruling was made by the Zoning Administrator for the 
property at 1706 New Hampshire Avenue, N. W. The records of DCRA indicate 
that, from 1956 to 1964, the property was occupied as the offices of the German 
Military Mission as a matter-of-right, without the need for Board of Zoning 
Adjustment approval. In 1958, the property was rezoned to R-5-C. The property 
was vacated in 1964. After a IO-year vacancy, BZA Application No. 11654 was filed 
in 197 4 to change the non-conforming use of the property from chancery to offices of 
a non-profit organization. That Application was denied, and the property remained 
vacant. In 1980, 16 years after the property was vacated, a Certificate of 
Opportunity Application was filed for law office use. The Application contains a 
notation that the law office use was permitted as a matter-of-right, without the 
need for BZA approval, because of the prior matter-of-right office use by the 
German Military Mission. The law office use was approved for zoning purposes, 
and Certificate of Occupancy No. 122328 was issued on September 21, 1981. Copies 
of those documents are also attached as Exhibit C. 

The issue of continuation of a use after an extended vacancy would not 
normally arise in a matter-of-right conforming use situation. Therefore, it is 
appropriate to examine case law and administrative rulings on non-conforming uses 
for guidance in this matter. The court, the BZA, and the Zoning Administrator have 
all recognized the fact that when a property is vacant, it is necessary to look to the 
most recent Certificate of Occupancy for that space to determine what is the 
permitted use. Similarly, in the Neighborhood Commercial Overlay Zones, the 
Zoning Administrator should rely on the most recent Certificate of Occupancy for a 
space to determine whether it was an eating or drinking establishment use. If so, 
an eating or drinking establishment use may continue in the property, regardless 
of whether the new applicant is an individual or a corporation, or whether another 
owner has applied for eating or drinking establishment use for another property in 
the meantime. 
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Conclusion 

Based upon the above, including the Regulations, the interpretations 
and the case law, the discontinuance of an eating or drinking establishment use 
which was permitted with a validly-issued Certificate of Occupancy, absent (1) an 
intention to abandon, and (2) some overt act or failure to act which indicates an 
intent to abandon, does not deprive the business owner or the property owner from 
continuing an eating or drinking establishment use, even after an extended period 
of discontinuance. 

CHC/skp 

cc: Marie Sansone, Esquire 
Toye Bello 
Constance Collins Davis, Esquire 
Robert W ennett 

WASl #1043053 vl 
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GOVERNMENT OF THE 01STRICT OF COLUMBIA 
BOARD OF ZONiNG AD.IUSTMENT 

Application No. 12787, of Norvirens, Inc., pursuant to 
Sub-section 8207.2 of the Zoning Regulations, for a special 
exception. under Sub-section 7104.2 and 7105.2 to enlarge a 
non-conforming use from a delicatessen (first f.loor) to a 
professional office and to extend the non-conforming use of 
a professional office to the second floor, in an R-4 District 
at the premises 232 East Capitol Street, N. E., ·(square 759, 
Lot 800). 

HEARING DATE: 

DECISION DATE: 

FINDINGS OF FACT: 

October 25, 1978 

November 1, 1978 

l. The subject property is located in an R-4 zone district 
at the northwest corner of East Capitol and 3rd Street, N. E., 
known as 232 East Capitol Street, N. E. 

2. The subject property has been vacant for approximately 
20 years. The last use of the property was as a delicatessen, 
first floor, pursuant to Certificate of Occupancy No. 91121. 

3. The applicant proposes to use the subject premises 
as professional offices. 

4. Research of records indicates that a public hearing 
for a change from a delicatessen to professional office use 
for the first floor of the building was held on November 29, 
1956. The Board granted that application with the understanding 
that the premises would be used for an architect's office, 
with a staff of no more than seven persons, and that· the build­
ing be remodeled to remove any appearance of a commercial 
character. 

5. Further research indicates that a building permit 
was issued, and certain interior and exterior work was done 
on the property to change it from a delicatessen use to an 
office use~ No Certificate of Occupancy was ever issued for 
an office, and the approval of the Board related to office use 
thus lapsed. The property has been vacant since the renovation 
was accomplished in 1958. 

6. The building has been altered on the outside in that 
the entrance from East Capitol Street has been closed to 

7125 
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accommodate a display window occupying the entire width of 
the structure. The only entrance to the building 1s now 
available at the rear of the building from 3r~ Street. 

7. The East Capitol Street frontage of the subject 
square is developed with row houses including a Lutheran 
Church. There are some offices in the row house structures. 
Directly across East Capitol Street, the entire frontage. 
of the block is occupied by the Folger Shakespeare Library. 
There are other non-residential uses on property owned by the 
Folger diagonally across from the site and other non-residential 
uses, primarily churches, in the area. 

8. The subject iot is approximately fourteen feet w1de 
and 75 feet deep. The building covers almost the total area 
of the lot, and contains approximately 2000 square feet. 

. . 

9. The existing use of a delicatessen is first permitted 
as a matter-of-right in a C-1 District. Professional office~ 
are also permitted as a matter-of-right in the C-1 District. 

10. The Zoning Regulations do not require any parking to 
be provided for the proposed use. 

11. The change of use from a delicatessen to offices is 
to a less intense use, which is likely to generate less 
traffic, both vehicular and pedestrian, than the previous use. 

12. The Board notes that there is an existing office use 
in the block which has operated without apparent external 
adverse effects for some time. 

13. The Municipal Planning Office by report dated.October 
20, 1978, recommended denial of the application on the grounds 
that: 

a. The first floor of the building which was used as a 
delicatessen until 1956, has been unused for commer­
cial purposes and vacant for approximately tw~nty · 
years. 

b. The existing layout of the first floor has been 
changed in a manner that with minor modifications 
could easily lend itself to residential use which 
would be a conforming use in the R-4 District. 

c. The building in its present form is not suitable for 
use as a deltcatessen. 

The Board addresses these issues in response to the ANC and 
other persons opposed to the application, below. 

71.26 



1'1str1ct ot Coltl!Ilb1a Register JAN 2 6 1979 

BZA App11cat1on No. 12787 

14. The Stanton Park Neighborhood Association, by letter 
dated October 25, 1978, stated that residential use of the 
property was preferable to commercial use, but that if office 
use was the only possible use, the association would not 
oppose such use if adequate parking spaces were provided. 

15. Advisory Neighborhood Commission 6-B by testimony 
at the hearing confirmed by written report dated November 2, 
1978, opposed the application on the grounds that the building 
has been unoccupied and unused for over twenty years and the 
non-conforming use as a delicatessen has been abandoned and 
therefore terminated. The ANC further requested a continuance, 
ff the Board decided the use was not abandoned, because ft 
was not gfven an oppoitunity to consider a residential use 
option for the property. 

16~ The Capitol Hill Restoration Society, by testimony 
dated October 23, 1978, opposed the application on the grounds 
that the property has been vacant and unused for over twenty 
years, and the non-conforming rights have thus lapsed. The 
Society also stated its constant opposition to-extension of 
non-conforming uses, and found that the proposed use would be 
objectionable because ft is not a neighborhood facility wh1ch 
would introduce an incompatible use into the residential unit 
block of 3rd Street and would provide no parking. 

17. Both the Advisory Neighborhood Commission and the 
Capitol Hill Restoration Society.cited the case of Silverstone 
et. al. v. BZA as evidence regarding the abandonment of a 
non-conforming use. The Board finds that the Silverstone case, 
wherein the Board denied an application for a variance to 
permit a flat use which was previously a permitted use, can 
be distinguished from the present case. In the Silverstone 
case, the use which was non-conforming had been terminated 
and had been replaced by a conforming use. In the present 
case. the non~conforming use had been terminated, but no other 
use had been substituted. The Board finds that renovations 
had been made pursuant to a previous order of the Board to use 
the building for office~ but that no Certificate of Occupancy 
had been issued. The Board thus believes that the non-conform­
ing rights associated with this property, whether for office 
or delicatessen use, still exist. 

18. There was opposition from surrounding and neighboring 
properties to the use of this property for anything other than 
residential use. The abutting property owner to the west 
appeared and testified in support of the application, stating 
that she did not anticipa~e any objectionable effects from the 
proposed use, and that the use would improve the present building. 

19. As to the issues and concerns of the ANC, the Restoration 
Society and other persons in opposition, the Board finds the 
following: 7127 
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A. The non-conforming use has not been abandoned, and 
the applicant would have the option of reconstructing 
the premises to a delicatessen use, the last use for 
which a proper Certificate of Occupancy existed, and 
the last use to which the property has been put. The 
owner of the property has not made any deliberate or 
physical changesto the building to prevent its use 
for commercial purposes. In fact, the property is 
better suited at present for office use than delica­
tessen use. 

B. It could be argued that offices for lobbyists located 
within two blocks of the U.S. Capitol would be a 
neighborhood facility. However, the Board notes 
that under Paragraph 7109.ll, the Board may approve 
a change of non-conforming use if the proposed use 
w111 be "the type of use which although not a neigh­
borhood facility will not be objectionable." 

C. The Board cannot force termination of a valid noncon­
forming use. The Board is not required, as in a variance 
case, to find that the property cannot b~ used for 
residential purposes, or that residential use is more 
. ~esirable than the proposed non-conforming use. 

D. Given the findings already made, the ANC had sufficient 
time to consider the alternative possibilities for 
use of this property. 

E. The application does represents an extension of a non­
conforming use, to the second floor. However, given 
the small size of the building and the location of 
the access to the upper floors it is not reasonable 
to expect that the upper floors could be used for 
residential purposes. 

F. The property is located at the northwest corner of 
the intersection of 3rd and East Capitol Streets, N. 
E. The property faces East Capitol Street, even 
though the entrance is on-3rd Street. As has been 
previously set out, there are many non-residential 
uses in the immediate block, including the entire 
south side of East Capitol Street, and several lots 
on the north side as well. 

G. The Board is concerned about the absence of parking. 
The Board notes however, that no parking is required 
by the Zoning Regulations. The Board notes the 
existence of good public transit facilities, in-the 
area, including both bus and subway. The Board 
notes the proximity to the Capitol and the likelihood 
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that much of the traffic to and from the building 
will be by foot. The Board however is sufficiently 
concerned about potential impact that it will limit 
the grant of this application for a specific period 
of time, in order to evaluate the real impact of the 
proposed use. 

CONCLUSION OF LAW AND OPINION: 

The Board concludes that the subject property is still 
vested with non-conforming rights under the Zoning Regulations, 
,in that the property had a valid Certificate of Occupancy for 
a delicatessen, and that no other use has been made of the 
premises since that time. The Board concludes that· the non­
conforming use has been terminated but not abandoned, and that 
1n fact, the last physical alterationsto the building were 
done to enable its use as a~office, the same use herein requested 

The Board concludes that the requested change of use can 
be granted, in that the proposed use is permitted in the most 
restrictive district in which the previous use is.permitted. 
The.Board concludes that while the proposed use is not directly 
a neighborhood facility, it will not likely have objectionable 
effects, similar to other office uses in the area, and will 
not be out of character with the area. The Board is concerned 
however, that the tack of parking spaces may prove to be a 
problem. In order to carefully monitor the potential effects 
of the changes, and consistent with the authority set forth 
1n Paragraph 7109.13, the Board has therefore determined to 
grant the application for a limited period of time. 

The Board concludes that it has accorded to the Advisory 
Neighborhood Commission the "great weight" to which it is 
entitled, and for the reasons stated herein, is compelled to 
take a different position on the application than that advocated 
by the ANC. 

The Board concludes that an applicant who demonstrates 
that he has complied with all of the conditions which are 
required for the granting of a special exception is entitled 
by law to that special exception. The Board concludes that 

the granting of this application will be in harmony with the 
general purpose and intent of the Zoning Regulations and Maps, 
will allow a less intense use of the property and will not 
tend to affect adversely the use of neighboring property. It 
1s therefore ordered that the application is granted subject 
to the following conditions: . 

1. Approval shall be for a period of FlVE YEARS. 

2. Use of the premises as office space shall be 
limited to an architect, dentist, doctor, engineer, 

7129 
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lawyer or similar professional person. 

VOTE: 3-1 (Chloethiel Woodard Smith, Ruby B. McZier and 
Charles R. Norris to grant, William F. McIntosh 
to den~; Leonard L. Mccants not present, not 
voting). . 

BY ORDER OF THE D. C. BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: \t.._ t. ~ 
STEVEN E. SHER 
Executive Director 

FINAL oATE oF oRDER: __ 1_7_" _J_A_N_1_s1_s __ _ 

THAT THE ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX MONTHS 
ONLY UNLESS APPLICATION fOR A BUILDING AND/OR OCCUPANCY PERMIT 
IS FILED WITH THE DEPARTMENT OF HOUSING AND COMMUNITY DEVELOP­
MENT WITHIN A PERIOD OF SIX MONTHS AFTER THE EFFECTIVE DATE OF 
THIS ORDER. 

7130 
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CHARTERED 

ATTORNEYS .AT LAW 

1666 K STREET, N. W. 

TER'S DIRECT DI.AL' 
WASHINGTON. D. C. 20006 

(202) 457-7800 

BY HAND 

James J. Fahey 
Zoning Administrator 
Room 333 
614 H Street, N.W. 
Washington, D.C. 20001 

July 25, 1985 

Re: Hotel Embassy and Hotel Windsor 

Dear ar. Fahey: 

· !!I MONROE ST'ltEET 
ROCXVlLLE, MAIITUKD 206!!0 

40!!0 t."XlVEl!SlTY DRIVE 
f'A!Rl'AX, VlROtN'IA 2::!.0:JO 

In response to your request made at our July 16, 1985 
meeting concerning 1627 16th Street, N.W. and 1842 16th 
Street, N.W., we have prepared the following analysis and 
respectfully request that you approve the·'use of the two 
structures as "inns." Prior to the adoption of the defini­
tion of "inn," the buildings were used exclusively for 
transient guests who rented rooms or suites on a daily 
basis. 

I. Site Descriptions. 

A. 1627 16th Street, N.W. - Hotel Embassy. 

The Hotel Embassy is located at 1627 16th Street, N.W. 
(Lot 148, Sauare 193) in an R-5-C District. The site is 
improved with a 4 story stucco building constructed in 1911. 
The site is located in the Sixteenth Street Historic District. 
The most recent Certificate of Occupancy (A-11961) permitted 
the site to be used as a 11 lodging house." The building has 
approximately 24 unit~. There are approximately 6 bathrooms 
and 2 kitchens per floor. There is no central dining facility. 

B. 1842 16th Street, N.W. - Hotel Windsor. 

The Hotel Windsor is located at 1842 16th Street, N.W. 
(Lot 126, Square 177) in an R-5-C District. The site is 
improved with a 4 story brick structure constructed in 1914. 
The site is located in the Sixteenth Street Historic District. 
The most recent Certificate of Occupancy (A-10751), dated 

EXHIBITB 
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July 16, 1951, permitted the site to be used as a "lodging 
house." The building has approximately 30 units. There are 
approximately 4 bathrooms and 2 kitchens per floor. The first 
floor has a central dining facility but it was closed during 
World War II due to food rationing. 

II. Background. 

Both the Hotel Embassy and .the Hotel Windsor were owned, 
operated and controlled by the Dadian family from approximately 
1940 to July, 1985. Both structures originally had Certificates 
of Occupancy as hotels. Permit No. 74678 was issued for the 
Hotel Embassy on May 27, 1942 and Permit No. 74078 was issued 
for the Hotel Windsor on March 25, 1942. The Certificates 
were changed in 1951 to permit the buildings to be used as 
"lodging houses" due to a change in definition of "hotel" in 
the Zoning Regulations. Central dining facilities were required 
for hotels. The Dadians were assured, however, that the actual 
use for daily transient guests could continue with a "lodging 
house" occupancy permit. 

The Dadians operated both str~ctures under their exclusive 
control. Linens and towels were provided. Guests were either 
referred from other hotels in the city or they made prior 
reservations. Typically, the two operations accomodated 
military servicemen and school groups visiting the City. Rooms 
and suites were rented strictly on a daily basis. There was 
no weekly or monthly occupancy rate. 

In approximately 1963, the Dadians could no longer operate 
the two buildings and they were clo3ed. Two of the owners who 
managed the hotels were hospitalizea with serious illnesses and 
both eventually died of these illnesses. The third owner 
practiced .law and could not devote his time to the structures. 
Although the buildings were closed, the Dadians never intended 
to terminate or abandon the active operation of the two buildings 
for daily transient occupancy. Rather, it was their intention 
to resume the use once the two sisters recovered from their ill­
nesses. This is evidenced by the physical appearance of the 
structures including the retention of the furniture, linens and 
towels. It was not until July, 1985 that Arthur Dadian finally 
sold the two buildings to the Roundel Corporation. 



WILK.Es·. AR:r1s. HEDRICK & LANE 
CKA.BTERJ!:t) 

James J. Fahey 
- Page Three 
July 25, 1985 

III. Proposed Use. 

The new owner of the Hotel Embassy and the.Hotel Windsor 
intends to continue the daily transient occupancy use in 
accordance with the requirements for an "inn." Specifically, 
the use will be limited to" ... habitable rooms or suites 
reserved exclusively for transient guests who rent such rooms 
or.suite~ on a daily basis." Section 1202 of the Zoning 
Regulations. There will not be a central dining area in either 
facility although continental breakfasts for the guests may be 
served. Also, there will not be any commercial adjuncts, 
function rooms or exhibit space. 

IV. Discussion. 

The issue presented is whether a "lodging house" that 
provided daily, transient occupancy qualifies under the current 
definition of "inn" since the term "lodging house" was removed 
from the Zoning Regulations in 1958. At the outset, it should 
be noted that zoning· regulations are in derogation of a property 
owner's common law right to use his property for any purpose, 
and consequently, those regulation~ must be strictly applied 
in favor of the interests of the property owner. 1 Rathkopf, 
Law of Zoning and Planning, 9-1 (4th ed. 1984). 

As stated previously, the existing Certificates of Occupancy 
for the two buildings permit them to be used as "lodging houses." 
At the time these permits were issued in 1951, a "lodging house" 
was defined in conjunction with rooming house as "A dwelling 
providing for compensation lodging for 3 or more roomers." A 
hotel, at that time, was defined as "Every place where food and 
lodging are provided for 10 or more transient guests, provided, 
however, that this definition shall not be interpreted to include 
private clubs." D.C. Zoning Regulations, 1951 edition. The 
Zoning Regulations were amended in 1958 and the term "lodging 
house" was deleted. No explanation for this was given in the 
legislative history of the 1958 amendments. 

The current Zoning Regulations also do not include the 
term "lodging house." The term that best describes the prior 
use of the two structures is "inn." An "inn" is defined in 
Section 1202 as follows: 

A building or part thereof wherein habitable 
rooms or suites are reserved exclusively for 
transient guests who rent such rooms or suites 
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on a daily basis. Guest rooms or suites 
may include kitchens, but central dining 
other than continental breakfast for guests 
is not allowed. Conunercial adjuncts, func­
tion rooms, and exhibit space as permitted in 
hotels are not allowed. The term inn shall 
not be interpreted to include motel, hotel, 
private club or apartment house. {Emphasis 
deleted). 

Both the Hotel Embassy and the Hotel Windsor were operated so 
that habitable rooms or suites were rented to transient guests 
on a daily basis. There were no central dining facilities in 
either building at the time of their closing. 

The Zoning Commission recognized that certain uses could 
be classified as an "inn" when it created the term in 1980 in 
Case No. 79-1 (Treatment of Hotels). In the Statement of 
Reasons regarding the treatment of inns, the commission stated: 

... that there are a null\ber of existing 
facilities in the city which are residen­
tial type hotels. Such facilities are 
generally not obtrusive in their neighbor­
hoods because they have no function rooms, 
exhibit space or commercial adjuncts. Such 
facilities also do not meet the literal 
definition of a hotel because they have no 
central dining facility. The Commission 
therefore determined to permit such uses and 
to allow them in the same zones and in the 
same manner that hotels are permitted. Such 
facilities could presently exist in any of 
those zones as either a rooming house, apart­
ment house or similar residential use. 

Both the prior use as a "lodging house 11 and the proposed use for 
daily transient occupancy meet the requirements for an "inn." 

V. Conclusion. 

Based upon the above, the current owner of the Hotel 
Embassy and the Hotel Windsor respectfully request a ruling 
from you to permit the two structures to be used as "inns." 
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The owner intends to renovate the buildings but will keep 
their operation the same as the prior use. Would you please 
acknowledge your approval of the proposed use in the space 
provided below. 

Respectfully submitted, 

WILKES, ARTIS, HEDRICK & LANE, 
CHARTERED 

ByWh.[!4?, 

Based upon the proposed use outlined 
above, the two structures may be used 
as "inns" in accordance with all ' 
applicable Zoning Regulations. 

James J. Fahey 
Zoning Administrator 

tls 
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WILKES, ARTIS, HEDRICK & LANE 
.:SL!: ADDRESS WILAN 
.LECOPIER 202•°'1)7•761,l 

CHABTERE:D 

ATTO.RNEYS AT LAW 
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RITE R'S DIRECT DIA l. 
WASHINGTON. D. C. 2000G 
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'· 

David H. Hampson 
Roundel Corporation 
P.O. Box 9071 
McLean, VA 22102 

September 5, 1985 

Re: Hotel Embassy And Hotel Windsor 

Dear Mr. Hampson: 

In response to our July 25, 1985 request for a ruling, 
the Zoning Administrator has determined that he will permit 
1627 16th Street, N.W. and 1842 16th Street, N.W. to be 
operated as inns. Accordingly, the use stated on your building 
permit applications recently filed for the properties will be' 
processed and a9oroved as inns. The buildings will still have 
to meet all other zoning requirements. Please do not hesitate 
to contact me if you have any questions concerning this matter. 

Sincerely, 

David S. Houston 

tls 
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CERTIFICATE OF OCCUPANCY 
No. 8146005 

Washington, D.C., __ .Tltlu.w,,JJ~.....a1l......_ __ , 19 ...H_ 

Permiuion 11 hereby granted to _ __.ltf .... t1m.-..a14,..1I .. D?d ... .-..iw&bN ..... ------":""""'-----------. 
to uu .. N .. · · • I lab-lid. 

• •If 
floor(,} of the building located on ~-] .. ~_.,6.._ __ Square lTZ 

..... 
know; 01 'premlse1 "e "~ for the followlng ___,.~."'2..., .... ~F1iit*"-.. s~t..~•,......w .... -------------
purpose(1): __ ~1m1m----.aaMt--.i...Ui-rw--------------------

ltt'Jt. ...,,,., 1~ Cldmt:aL I 
THIS CUTlflCAn SHALL I! lonfD COHSPIC:UO!rSLY OH THE AtOl/f. Pl!MISU 
AT All TIMES. IT IS VALID IHDEFIHITUY, 1111le11 an axpiratloll Nta le atwte4, 
ONLY f.r the ,.....,1 .. ,, et pert thereof, -4 w the ,...,. .. (1), ......,., 

l!Mff, and IS HOT TlAHVHAIL! ta _the, ,.,..,. ., prwffllMt UN« IJ>ff 
...t.tlollL AHY 'CHAHOI Iii the '7,'9 ., l,utintu. -Mt'thl, ., llu--. • 
,-rt .t ptcffliMI u--4 thc,wfer, ... iU r.nder !hit C:.~ VOID ..Ml • NIW 
CMllficll'tw fflVtf M elitalM4, 

ZONE 

Cll'AITMIHf 0, LICIHSO. M'ISTIGATIONS NC> INIPICnONI OOV"t, Of DIil. Of CQ.. 

OFFICE COPY 

• 

-·--· .... · -· _.....,.. ____________________________ ... ________________ ....__ 

.. ·. ~.:· .~· '.; . : . 
- .. ....... .• 

. : . . ·;,.... . ·. 

.. , 
-----;--- ..,_. -· 

... 
; . , 
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Oistrict of Columbia Government 
Department al Consumer and Regulatort Afla1rs 

Building and Land Regulation Administration Zoning Division 
P.O. BOX 37200 - Washington, 0.C. 20013-7200 

CERTIFICATE OF OCCUPANCY 

No.B 15027. 

June 26, 1987 
(date) 

Permission Is hereby granted to --...!JERRY~l,la:>,...__,S..u..., -'GO""""~...,_, ____________________ _ 
to use suite(s) __ ~N~IA~ ______ on the 1st, 2rrl, 3rd & 4th floon 
of the building localed on lot(s} --~.:z.:....._ ______________ square ___ 1~9~3~---
known as premises 1627 16th Street, No:r:thwest for the lollow11 
purpose(s) Ton::- 40 ?'IXJD5 

?:ot sexua)Jy oriented 
I\J 

BZA t: _____________ _ EXPIRATION OATE: ____________ _ 

THIS CERTlflCATE SHAU. BE POSTED CONSf'10JOUSLY ON THE ABOVE PREMISES 
AT ALL TIMES. rr IS VAUO INOEFINITELY, unlMS.,, expiration date IS Slated, ONLY 
for tl'.e preml~ or pwt t'*eof. lf1d fol' tha Pl,lrpose(s), Indicated above, IIOd IS NOT 
TRANSFERASlE: to anothe< par30r1 ot pnml~ under ANY eondltlons. Af.Y CHANG€ 
In tne type of lluslneu, owner.inlp o1 lluslness. 0< part of premises used tMr~lor, wlll 
r&nder this CertUlcat11 VOIO and I NEW Certificate must be ootalned. 

ZONE 
R-S-C 

FEE I$ 59.00 



~ ~ .... ~ --~.PFR.08VE. _D_: ----· _· RESERVED FOR APPROVALS 
., .... · ~ Date . · - -. EXIIIBIT C APPROVED ·FOR lssuANCE OP PERMIT 

~ ~ -Bldg. __ Date __ · ._ 
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VIA HAND DELIVERY 

December 22, 2000 

Mr. Toye Bello 
Office of the Zoning Administrator 
941 N. Capit91 Street, N.E. 
Suite2000 
Wasrungton, D.C. 20002 

OED @00.3 

NO. 9319 P. 3 

1320.19'"S!ree~ NW 
Sulfl!IBOO 
Washingtai, DC 20036 
202,478.4600 
202.478.4639 ~ 
www,iStatwcodurb~n.com 

ST AR WO OD ~••t•:1r~11~ 
u,ven·1,uN'1'S. Ltc 

Re: BuildingPemritApplication#847-D for 3500-3518 Co.an. Avenue, N.W. 

Dear :Mr. Bello: 

I am writing to yon at the request of Michael Jolmson to provide certain additional information 
concerning the above-referenced property. 

In support of the Building Pemnt application for 1h.e renovation of the property, we have 
previously provided you with copies of the Certificates of Occupancy for the existing stores and 
restaurants (or in the case of vacant stares and restaurants, the most recent C ofO) und a supporting 
survey with notations of the property addresses, Certificates of Occupancy numbers and their floor 
( COPY enclosed). 

Mr. J~on has asked that we additionally provide you with the tabulation of the amount of 
ground level linear footage of the property that has eating or drinking establishments ( or in the case of 
vacant stores and restauxauts, the most recent use). The following table shows that the total lineat 
:frontage for the eating_ and drinking establishtn=nts at the property is 219 linear feet. 

11i,t~tliilitt~IJ!1~tf:1,t~il!iill;&lllll! 
Oxdway St Frontage 88 Alao 54.9 

3SOO 88 Yanni's 34 

3502 88 hlian Kitchen l&,5 

3504 70 Cleanm 18.5 

35D6 816 'Thai 1B.5 

3508 816 Shoe u:.s 
3510 67 Scoop 18.S 

3S12-14 90 Wmgs 37 

3516-18 89 BellaRoma 37.6 

TOTALS '219 3? 
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As you are aware, the above-referenced property is zoned ''C-2·A" and is located within the 
Clevehmd Park Overlay District f'CP''). The Zoning AdmimBtrator (Mr. Johnson) bas previously 
announced several rulings and determinations regarding eating and drinking establishments in the CP 
Zone. In particular: 

_ 1. If an eating or drinking establishment vacates a property, then a new eating or drinking 
\/ {'J establishment may utilize the previous grolllld level linear street ftontag~ cwen if the cumm.t 
l 25% limitalion in 1305.S(e.) has been exceeded. in that Overlay District; and 

2. If an eating or drinJcing establishment occupied a portion of a property a.tid then vacated that 
porti~ a new eating or drinking establishment could relocate in that property, even if it is not 

'} E ~:.J in the same space, as long as the total ground level linear street :frontage for the property of 
l eating or drinking establishments does not increase and no other use occupied m a.n 

intetvening period. This is notwithstanding whether the 25% limita:tion in l305.5(a) is 
exceeded as noted above. 

We have proceeded with the pmcl:w~ and :renovation of the property based on these rulings. 
Our tenants or we will be applying in the :fhtllre consistent with the established mlings. However, at 
this time, the locations of the eating and drinking establishments' ground level linear street frontage in 
the property have not yet been :finali:wi The Building Pemtlt application #847-D does not contain 
any specific improvements for an eating and dmik:ing establisbments 110{ are we at this time seeking a 
Certificate of Occupancy for an eating and drinking establishment We applied for the Building 
Permit before October 271 .2000, and do not undemand the reasons for the delayed approval. 

I trust the :infurrnation provided here will suffice for your review of the Building Pecinit 
application and 1hat the approval will be granted without further delay. Please call me if you have any 
questions. 

cc: Andrew Altman, DC Office of Pla.mung 
Cbiis Collins, Wilkes Artis . 
Michael Johnson, Zoning Administmtor 
Robert Wennett, St.aiwood Urban Jnv~ents 
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6/22/00 

Transcription from 6/22/00- Voice mail message for Robert S. We:nnett from 
Eric Price, Depnty Mayor, Washington, DC: 

"I spoke the Director of the Agency today (Lloyd Jordan, Direotor, Dept Consumer and 
Regulatory Affairs, Washington, DC). He told me that the previous understandings that you 
pointed out 8.l"e correct and he would take care of the matter, and there shouldn't be any 
problem. If that is not the case - I just talked to him on the phone, as well - so if there are 
any other problems, just give me a call." 

Trans:cription. RSW 6_22_00 
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A'l"l'Oll~BY$ 1,..'r LAW 

Sun-:e: 1100 
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C.H.1215rO .. rcuz a. CoLUNS 

:802•4::l.,-7841 WASHINGTON, D. c. 90000•2607 

lSOS) 457•7600 

August 6, 1998 

By HRnd 

Armando Lourenco, Administrator 
Building and Land Regulation Administration 
614 H Street, N.W., Room .312 
Washington, D.C. 20001 

Re: Woodley Park Ov~rlay District 

Dear Armando: 

NO. 9319 
l4J OU 

P. .12 

Aloi>! A P01,,1s;.' M ... 
IIC:THl,SD.11.. k ... 

llA I RFA.X. \I 

t.RZ:E:Nn6L'k' ){1,. 

....,..,1-oonP. 11 ... 

The purpose of this letter ls to con.firm th~ ma~ers discussed in our rneeting in your 
office on Friday; July 31, regarding the Woodley Park Overlay Dlstriet (WPOD). The Zoning 
Regulations governing the WPOD are contained in 11 DCMR. Chapter 13. A copy of the 
Zoning Map showing the WPOD, and coples of the. Baist Atlas maps for the WPOD area, are 
attached_ 

The issues discussed~ and your determinations on those issues) are as follows: 

1. Designated use area: Section 1302.S(a) allows eating or drinking 
establishments to occupy no more than 2S percent af the linear str~et frontage 
withln the WPOD, as mes.sured along the lots that face designated roadways in 
that particular.district, According ta Section 1307.3, for purposes of 
determinlng compliance with Section 1302, the designated use area includes any 
lot within the 'WPOD that fronts.on Connecticut Avenue, Calvert Sti-eet or 24lh 
Street. 

Lot· 150 in Square 22.04 fronts on b(?th CoMecticut Avenue and Woodley 
Road. Lot 826 in Square 2204 .fronts on both Calvert Street and Woodley 
Place_ In our meeting, you confirmed that the entire street frontages of those 
lots, including frontage on Woodley Road and Woodley Place, are ta be used t< 
calculate the linear street frontage withln the WPOD, for purposes of 
determining compliance with Section 1302,S(a). You a.lso confirmed that the 
25- percent requirement in that seotlon is based upon the entire WPOD as a. 
whole, and not upon either a lot .. by-lot or square-by-square basis. 

)/ 
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Tru:ou~ .. ~t: Squsre·2203 ---~es ~er~:thr _ gh~lots_with frontage~·-~ 
-or more~~ -~«>l)P)ltp:Q~~ Qfdetem;µP:i,ig;,; __ •',. -~ ~tf!et fr~ntagerc in Secti 

street shall be measured. 

Multi-le~e! .mlxed;.use buildings: Th~re are s~v~rPl building$ wiUnh the WPOI 
with, more tlum one leV'el and varying: iis~ on l~el~. <)tner th~ the· groµnd: 'tloo 
You d~t~n.ed tha~ f'~r purposes of ih~tiring tholis percent requirement of 
Section 1302.~(.a.). onlytho~ou~~-9eeup)'ing,thQ,,8fQJ.);ttd floor otpo~on ofth 
.grouncf tloor bfa buitd1IiJf s1ong'tlfo street in/thtiWPOD will be counted. "-

.. 

Wasbi_ngtQn·P~kGourmet: We have been to,J.i:I ~~.D,CRA ofiiola.ls that the 
mo:m:·r~tlt C::ertiftoate•Qf'O~pancy on fil~{gr-~~,3:1:Calvert Street. N.W~. the 
lo~,t~Ol) otthe W~bfu;ton P,ark ~4~~ is. -~ltiµcateof Ocoupancy No. _ 

. B J+Q9~l,,,a: copy of whiclt·is: a~acl;rd~ _. -;t~~t: (?pfo,·p~ts:lfst~Pert store 
s~Uiyg»-1~~&!. sand.wicn~,~t~· for P,V,S;Pgs~::~~~~t~ng t~e 25 
J?~.·: ..... ~1.C9_ ..• u_irem_Mt_·_ors_e~rrl,30 ....... ~!~:(y. Y_ ... 9ud~~.n._tchha .. tthis Certifica./e I 

.. · ,9f pic~plffl~W9U.ldt,CJ~.-~d~i¢·t~~p~~p~-U~~lS-·!\~OCQ'~Ore; 11 

wlli~-1;.,i,.c,t, IUl'eatlng or drllildng e~bU2;hment under that section . .-

Ve,tin,g qf¢itting or dfihkin$,' ~~ll.~~ent '!Se: .Our client is the. contract 
pur~~~oi• property 1n -~~8~ ~W~b.t~ no:t:pr:~sently'an eating or 

. d't,inkµls . ..;stablisbmet1f.'.Howev~. in,yp-~pose to.convert all or Pa:rt of the 
gro\Jml t}oor•to isuch-·aiiff~· iYo:lt~c.t~~-th~t-tbe·issu:Jm~ 9f.a bu\1ding 

~~,;~·.}~--t-~;~~\:j _,., .-· ·oiin<I ~oof-\\.~~~.A°otblt~ ~~tr~~-~~~~i·:'1h~~~(:·~~if~mellt 
of Section 1302.i:S(a) . 

. V~9~cy; ·In our·meetlng, we <llS<;t1ssed the i$aue ofa vacancy ln the ground 
tlqo'rbf a buildmg whioltwas fh~rly occupied by an eating or drinking 
ei;~pl~~hment: You did@na1tc'1 ·fUlirtg as to bow that use would be counted 
fof purposes of the 1.5 percent requitenfent,' l)ut indicated that you wotdd need 
to~~~ fµrtb.fi:d1e iss.ue-.ofhow tQ est~blish that the eating or drinking 
establishmerttvte 1tu·b~ terminated. We would be pleased to meet with you 
further to discuss thls is'sue if'you so deslre. . · · 
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If this is your understanding ofthe matters discussed in our meeting, please so indicate 
by signing a copy of this letter in the space provided below and returning it to me. Thank you. 

sz;L 
Christopher H, Collins 

CONFTIUv.1ED: 

By: ~k..-7a 
Armando Lourenco 

Date: ·a/;~ /11 
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VIA COURIER 

June 21, 2000 

ST ARWOOD .1•:.w:W~lli 

Michael Johnson. Zoning Administrator 
District of Columbia Dept. of Consumer and Regulatory Affairs 
941 N. Capitol Street, NB 
Room2000 
Washington. DC 20002 

Re: Neighborhood Commercial Overlay Zones and the. 
25% Limitation on Eating and Drinking Establishments 

Dear Mr. Johnson: 

INV(STMt"1T5, Ll 

Starwood Urban Retail V, LLC, is the owner of 3500 through 3518 Connecticut Avenue, NW, in 
the Cleveland Park Overlay Zone and Starwood Urban Retail I. LLC, is the owner of 2600 and 
2631 through 2641 Connecticut Avenue, NW, in the Woodley Park Overlay Zone. Other 
affiliated entities (collectively with Starwood Urban Retail I, LLC and Starwood UTban Retail V, 
LLC, the «starwood'1 group) also own multiple properties in Dupont Circle and soveral other 
areas in Washington, DC. Starwood is oxtremely concemed about the unexpected potential 
change of positions that we m1derstand were presented by the Zoning Administrator's office last 
week concerning the zoning status of' eating and drinking establishments in the Neighborhood 
Commercial Overlay Zones when the 25% maximum has ber;n exceeded. 

We understand that at the June 12, Cleveland Park ANC meeting, it was stated that the new 
policy will be to bring the area into compliance with the 25% limitation as soon a.a possible. A 
document from your office was disseminated that evening which indicates that any existing food 
and beverage entity terminating it.a business, will not retain its 11grandfathered11 status until such 
time as the maximum percentage is reduced below 25%. The Starwood group hes spent literally 
millions of dollars in reliance upon the previous positions regarding grandfathered uses taken by 
both you and your predeeeasor1 and we urge you to uphold those determinations. These provious 
positions were also consistent with established analogous zoning interpretations and legal 
precedent concerning the right to continue nonconforming uses. (George Washington University 
y. DC Board of Zoning Adjustment, 429 A. 2d 1342. 1345 DC 1981). 

Prior to investing substantial sums of tnoney on Starwood's first acquisition in the Woodley Park 
area> we met with your predecessor1 Acting Zoning Administrator Armando Lourenco, to discuss 
variol.ls aspects of the Neighborhood Commercial Overlay Zones and how the regulations would 
b~ applied in certain circumstances. Mr. Collins of Wilkes Artis attended that meeting with tne, 
and he subsequently wrote a letter to Mr. Lourenco dated August 6, 1998, setting forth our 
understanding of those rulings. Mr. Lourenco confirmed our und~rstanding by signing and 
retuming that letter. Last month, Mr. Collins and I met with you to discuss further issues 
pertaining to the Cleveland Park Overlay Zone. Although you asked that we not submit a letter 
requesting your written confirmation, you did allow us to submit a letter setting forth what we 

w,,hing«>n. OC 

San Fr~nc:l•co 
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understood to be your positions in th.at meeting. That letter to you from Wilkes Artis is dated 
May 16, 2000. The letter requested that you notify Mr. Collins if the infonnation set forth m that 
letter was inconsistent with your understanding. No such response was received. I have attached 
both these letters for ease ofreference, 

In addition, there were two meetings (May 24 and June 7) hosted by Mr. Foster, of your office, 
to discuss these issues with representatives of the several neighborhood groups, plus other 
property owners and business owners in both Overlay Zones. I was not able to be in Washington 
on those days. but Mr. Collins attended on Starwood,s behalf. Our understanding of the 
discussions that transpired at the meetings held by Mr. Foster was that there was general 
agreement that if an "eating or drinking establishment" tenant vacates a propeny, a new "eating 
or drinking'' tenant in that property was vested and could obtain the necessary pennits and 
occupy the space. i~,p,.ec.tjy~ __ C>_f the p~entage of the limita~on. In fact, we understand that., 
there was consensus at that m.eeiing-tha.t thiin:6u1a·oocur wiili regards to a prospective tenant at -· 
the Park and Shop property who attended that meeting for that very purpose. We understand that 
it was generally agreed that the issuance of a permit or certificate of occupancy for a non-eating 
or drinking tenant would "break the chain", but until that happened, the vacant space formerly 
occupied by an eating or drinking establishment would continue to be counted as such for the 
Overlay Zone. These issues a1·e also evidenced by a letter from Ruthanne Miller, ANC 
Commissioner 3C09 and Chair, ANC 3C, dated June 20, 2000, which reiterates events which 
occurred during the two meetings (copy attached). 

This position is not only consistent with previous information received from your office; it is 
also fundamentally fair and reasonable. We understand that Mr. Foster pointed out at the May 
and June meetings that the Cleveland Park and Woodley Park Overlay Zones are over the 25% 
limitation because under the previous Administration. the District had no effective mechanism to 
enforce the regulations. We also understand that he made it clear to all in attendance that the , 

f 
District would not revoke or otherwise eliminate the rights of existing eating and drinking 1 

I establishments which exceed the 25% limitation, if those permits were validly issued by the / 
District., through no fault of the owner. In light of that atatemen~ how can your office now take 
the position that if a landlord applied for and obtained pormission for an eating or drinking., 
establishment, and that permission exceeded the 25% lintit, through no fault of the applicant, and 
the applicant spent substantial sums of money in good-faith reliance on that permission, the 
District can now tell tha.t landlord that because the District made a mistake, the landlord's rights 
should disappear? 

We understand that your position is that you want to get the limit down to 2S% as soon as 
possible. Although Mr. Foster stated the District's reluctance to punish those property owners 
who unknowingly received DC approval after the 25% limit had bec::n reached, this new policy is 
not only contrary to that position, and to prior positions of your office, but it would also punish 
those who established their rights without exceeding the 25% limit. We rnost strongly disagree 
with any effort which results in punishing property owners for the Pa:st errors and omissions of 
the District-s enforcement policies. 
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We re::.spect your desire to enforce the regulations and to seek an equitable way to do so, given 
the unusual circumstances in this case. However, the method apparently chosen is far from 
equitable, nms counter to precedent, and would severely impact existing legitimatl! businesses in 
the Overlay areas. We suggest that you instead devise a system to register the existing eating 
and drinking establishments (including vacant spaces formerly occupied by eating and drinking 
establishments)~ and monitor them to see when future pennit applications are submitted for non­
eating and drinking establishments. When such pi:rrnits are issued, the rights to a future eating or 
drinking establishment in that property would lapse, until such time as the total falls below 25%. 
Your office can also inspect existing businesses to see if they are properly pennitted as eating or 
drinking establishments. You may find some opera.ting as such, but without the proper pennits. 
This is a fair and reasonable method of enfol"cement at this point. 

In conclusion, this issue is of great concern to the Starwood group, and we hereby request a 
meeting with you to further explain Starwood's position and clarify any facts for yau, before you 
make a final decision. The Starwood group is also prepared to use all reasonable and equitable 
means to oppose a reversal of prior positions taken by your office. upon which we relied. We 
look forward to working with you in the spirit of cooperation. Please call me at 202.478,4620 or 
my associate:, Maribeth Konz, at 202.478.4625. Thank you. 

JOHN RICHMAN --....::=-­

Chief Executive Officer 

Attachments 

cc! Lloyd J o.rdau, Director 
DC Dept. of Consumer and Regulatory Affairs 

Armando Lourenco, Administrator 
DC Building and Land Regulation Administration 

Eric W. Price, Deputy Mayor 
DC Office of Planning and Economic Development 

Andrew Altman, Director 
DC Office of Planning 

Constance Collins Davis, Esq. 
Statwood Urban Investments 

Robert Wennetti President 
StatWood Urban Investments 
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Clrrietopht!r H. Collins 
202.d7.78~J 
ccollins@wil~at'lld.co111 

Wilkes Artis 
Chartered 

Atlorn.t1ys al Law 

Suite 300, 16~6 K Sb-c.et, NI.I\ 
WiJ811{W&lon. DC 2DCJOG-280: 

202.457.780( 
Far: 202.457.781,i 

By Hand 

Michael Johnson 
Zoning Administrator 
D.C. Department of Consum.er 

and Regulatory Affairs 
941 North Capitol Street, N.E. 
Suite 2000 
Washington, DC 20001 

May 16, 2000 

Re: Cleveland Park Overlay District 

Dear Mr. Johnson: 

The purpose of this letter is to review the items discussed in our meeting on May 91h 
regarding the applicabiUty of the provisions of the Overlay District. The specific issues 
addressed below relate to section 1302.S(a) of tho Zoning regulations. which limits 
"restaurants, fast food restaurants~ €lelicatessensJ carry-outs, and similar eating or drinking 
establishn:ients" in the Neighborhood Commercial (N.C.) Overlay Districts to .. 2S% of the 
linear street .frontage within a particular N.C. Overlay District, as measured along the lots that 
face designated roadways in the particular district .•. " 

1. Principal versus Accessoi:y Use, 

In prior ~Q~spoodence dated August 6, 1998, Armando Lourenco, Administrator of 
BLRA., confinned that the principal use of a property would__gove~ 
considered an 14eatin or drinking establishment" in the N.C, Overlay. In paragraph 
number four on page two of at e er copy attached), he con:firme that the principal 
use of an establishment which has a certificate of occupancy for "grocery store selling 
meat & sandwiches delicatessen" is a ugrocery .store... As a result, the principal use of 
the premises as "grocery store" was the use that was counted when determining 
whether the property fell within th.e 25% limiti:ttion of section 1302.S(a). 

The Office of the Zoning Administrator has long held that an "accessory usen may 
constitute up to 20% of the total quantifiable principal use of a property, Without itself 
becoming a second principal use. This determination has been upheld by the D.C. 
Court of Appeals, in Association for the Preservation of 1700 Block of N Street. NW 

/vfary/,md Bcl>1r:sd.i, MaryLPnd Fllirfax, Virginia Grw1bdt, M.irylrmd Waldorf, MJJ.ryland 
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and Vicinity v. DC Board of Zoning Adiustment, 384 A.2d 668, 673 (DC 1978). 

Multiple Uses On A Lot 

In our meeting, we discussed with you the fact that i.f there are multiple princ.ipal uses 
on a single lot, including one or more ueating or drinking establishments'', then the 

. correct method of determining the linear street frontage to be counted toward the 25% 

.~ 

<l- r......9-- li.tnitation is to calculate the percentage of the building th~t js devoted to the eating or 
. o( 0\1\) drinking establishment use, and to include that same per9entage of the linear street 

frontage toward the 25% limitation. 

Vesting 

We discussed the issue of how to count a vacant space in the Oveday District which 
was formerly occupied by an eating or drinking establishment. In paragraph five 011 

page two of the attached letter, Mr. Lourenco confirmed that the issuance of a building 
permit to convert a use from a non-eating or d:rinldng establislunent to an eating or 
drinking establishment vests that.use for oses of the 25% r uirement of · n 
1302.S(a). Conversely th~ a. vacant site formerly occupied by an eating or drinking 

~\~)Jv. estabhs ent will continue to be counted as such, unless and until a building permit or 
\-'I (Y\1 f\~ /. Li , a ce~ca.te of occupancy is. issued to change that use to a non~ea~ or dri~ 

__;, ,o,c. u.:.,, ; estabh.shm.ent. 1- · -------- _ 
~ \J rJV'-' ~ ' . . '· . 

~or-c5 \ vd Commei:cial retail uses ai:-e typically vacant from time to time5 between the time that a 
J,.'1. ctX\) tenant moves out and a new tenant moves in. During that period, leasing efforts are 

_,?.~ underway with a new user, and once a new tenant is secured, they would obtain a 
c[P1v, building permit (if necess8I)' for the new improvements) and a new Certificate of 

Occupancy, before the new tenant actually occupies the property. If both the prior and 
the new use are eating ot drinking establishments. then the new user would be entitled 
to continue that use on the site irrespective of whether or not the 25% limitation is 
exceeded. 

An analogy to the nonconfonning use regulations is instructive. Section 2005.1. of the 
Zoning Regulations governs fue discontinuance of a nonconforming use of a structure 
or of land. That provision. states that the discontinuance .. for a period of more than 
three (3) years, shall be construed as ptima facie evidence of-no intention to resume 
active operation as a nonconforming use.11 The D.C. Court of Appeals has stated that 
to establish the abandonment of a nonconforming use, "one must demonstrate ' ( 1) the 
intent to abandon and (2) some overt act or failure to act which. carries the implication 
of abandonment.' 11 George Washington Universit\'. v. DC Board of Zoning 

P. 21 
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Adjustment, 429 A.2d 1342, 1345 (DC 1981). That case involved a change in 
nonconforming use of a property from a clothing store to a restaurant where the prior 
use vacated the property and the new lessee took possession, obtained building 
permit;s, gutted the building, and began reconstructlon. The total period of time 
betweeh the cessation of the prior clothing store use and the establislunent of the new 
restaurant use was three years_ In that case, the Court upheld the BZA,s conclusion 
that the activity over the three-year period to establish the new nonconforming use 
indicated no i11tention to abandon the nonconforming use of the property. 

4. Reallocation of uses within a lot 

We discussed with you the scenario where a single lot is currently occupleid by both an 
eating or drinking establishment and a non-eating or drinking establishment as 
principal uses. In our meeting1 we discussed with ou the fact that those uses within 

, Q/ that lot could be reconfigured1 as long a the total amo · r g 
~ 9 ~ establishment use would not cause e 25° o li.µtitation to be exceeded in the overlay. < ~ -If the 25% limitation is already exceeded in the overlay, then the uses could be 
~ reallocated within the lot, ~ag-as--tne--total..squal:e_otage __ Qfjhe _t?xisting eating or 
~ V drinking establishment is not increased. ---------··------co, 

/ . :t' If any of the above is inconsistent With your ~derstanding. please let me know. 

I 

Christopher H. Collins 

#19~880 

@022 

P. 22 



Law Offices 

HOLLAND & KNIGHT LLP 

2099 Pennsylvania Avenue, N.W. 
Suite 100 
Washington. D.C. 20006-6801 

202-955-3000 
FAA 202-955-5564 
www.hklaw.com 

July 3, 2001 

BYHAND 

Ms. Theresa D. Lewis 
Acting Administrator 
Building and Land Regulation Administration 
D. C. Department of Consumer and Regulatory Affairs 
941 North Capitol Street, N. E. 
Suite 9500 
Washington, D.C. 20002 

Atlanta Northern Virginia 
Boston·· Orlando 
Bradenton Providence 
Chicago St. Petersburg 
Fort Lauderdale San Antonio 
Jacksonville San Francisco 
Lakeland Seattle 
Los Angeles Tallahassee 
Melbourne Tampa 
Miami Washington, D.C. 
New York West Palm Beach 

nternalional Olfices: 
Mexico City Tel Aviv' 
Rio oo J.Jieiro Td<yo 
Sao Pilllo 'Aepresetia!iw()ffc, 

CHRISTOPHER H. COLLINS 
202-457-7841 

Internet Address: 
ccollins@hkla w .com 

Re: Neighborhood Commercial Overlay Zone Methodology 

Dear Ms. Lewis: 

Thank you for the opportunity to review and comment upon your draft 
Methodology to Determine the Percentage of Linear Frontage for P.ai.~ng and 
Drinking Establishments in the Neighborhood Commercial Overlay Zones. I 
have enclosed for your review both a black-line version and clean version of the 
document. 

These revisions noted are intended to make the draft consistent with the 
Zoning Regulations and previous interpretations of those Zoning Regulations. 
The principal changes to the document appear in paragraphs 4 through 7. 
Paragraph 4 has been amended to include an additional citation to support the 
fact that ground floor frontage is used in the 25% calculation. Paragraph 5 has 
been amended to make clear that eating and drinking establishments are not 
classified as non-conforming uses. Moreover, revisions were made to ino.~cate 
that the linear. fr.onta ted to an eating or drinking use within a building or 
property may be relocated from one ortion of a roperty to anot er por 10:n.(jf 
that same property, regardless of·- whether _the 25% m1tation 1sexceetled. _______________ . ___ .. _____ ..... ___ ,, _______ ,, __ ,, __ , .... ___ ......... _ ............ - ... -.. 



Ms. Theresa D. Lewis 
July 3, 2001 
Page 2 

Conversely, the linear frontage of an eating or drinking use may be relocated 
from one building or property to another different building or property only 
when the 25% limitation has not been exceeded. 

Further, the regulations clearly support the statement that linear 
frontage devoted to an eating or drinking use may continue to be devoted to that 
use until a permit is issued for a use other than an eating or drinking 
establishment. These rights do not cease by virtue of a temporary interruption. 
The use can be terminated by the issuance of a non-eating or drinking building 
permit or certificate of occupancy, or otherwise by an overt action or declared 
intention to terminate the eating or drinking use. 

These modifications are more fully set forth in the draft document. If you 
have any questions regarding these matters, please call me at the above 
number. 

Very truly yours, 

HOLLAND & KNIGHT LLP 

~//~ 
Christopher H. Collins 

CHC/skp 

,, 
cc: YDenzil Noble (by hand w/enclosures) 

Michael Johnson (by hand w/enclosures) 
Toye Bello (by hand w/enclosures) 

WAS1 #990750 vl 
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C/triBIQphC!r H. Collins 
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cccitlins@wilksarua.c:0111. 

Wilkes Artis 
Chartered 
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Su,.lc 300; 16t$6 .K Sfret.l, NCI\ 
Waslifn&lon. DC 2000&.280,; 

202,457.7BOC 
Fa:r:: 202.457.78%,i 

By Hand 

Michael Johnson 
Zoning Administrator 
D.C. Department of Consumer 

and Regulatory Affairs 
941 North Capitol Street, N.E. 
Suite 2000 . 
Washington, DC 20001 

Re: Cleveland Park Overlay District 

Dear Mr. Johnson: 

The purpose of this letter is to review the items discussed in our meeting on May 9111 

regarding the applicability of the provi~ionsofthe Overlay District. The spec.ifio issues 
addressed below relate to section 1302.S(a) of the Zoning regulations. which lltnits 
"restawants, fast food restaurants1 cf...elicatessens, carry-outs, ·and similar eating or drinking 
establishments .. ·in the Neighborhood Commercial (N.C.) Overlay Districts to .. 25% of the 
lineat street frontage within a particular N.C. Overlay Distrlct, as measured along the lots that 
face designated roadways in the _particular district .•• " 

l. Principal versus A~so.l)' .Use, 

In prior cQrrespondence dated August 6, 1998, Atmando Lourenco, Administrator of 
BLRA. confirmed that the pri.n.eipal use of a ~erty would _gave~ 
considered an "eatin Ot' drinking establishment" in the N.C, Overlay. In paragraph 
nurnbet four on page-two a ate er copy attached), he cortf.i.nrie that the principal 
·use of an establishment wruoh has a certificate of occupancy for 1'grocery store selling 
meat & sandwic.hes delicatessen'' iEl ~ "grocery storeu. Ag a result1 the principal use of 
the premises as "grocery .store" was the use "that was counted when detemiining 
whether the property fell within the 2S% limitation of section 1302.S(a). 

The Office· of the Zoning Administrator has long held that an "accessory usa11 may 
constitute up to 20% of the total quantifiable principal we of a property, without itself 
becoming a sooond principal use. This determination has been upheld by the D.C. 
Coun of Appeals. in Assodation for the Preservation of 1700 Block of N Streyt, NW 

Maryland Pairfax, Virgi-n ia Grtenbdl, Miirylrmd Waldorf. Ml!.ryland 
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and Vicinity v. DC Board of Zoning AdjllStment, 384 A.2d 668, 673 (DC 1978). 

Multiple Uses On A Lot 

In our meeting, we discussed with you.the fact that i,fthere are.multiple principal uses 
on a single· lot:, including one or more ·~ca.ting or drinlqng cstablishmc.nts'\ .:then the 
correct method of qetermining the linear street frontage to- b~ CO'Unted toward the 2$% 

~ 0)- l~.h~tioX):,.is 'ta ·~~ulate th~ percentage of the bulldfng :t11~i 1s devoted to· ~e eatln~ or 
cj..'f'-o drln;ktng ~~bhsh.men.t use, ·and to include that same percentage of the linear street 

frontage toward the 25% limitation. 

Vesting 

We discussed the issue r;if how to count a vacant space·in the Overl~y District which. 
was forril~ly occupied ·by an eating or dtinking ~ta61isbment. In para.graph five on 
page two of the attacl?.ed letter, Mr. Lourenco co.t'l(ir:med that the issuance of a; building 
perm,~t to' C()~ven ·il· ll$e from a non-eating or d.i'i:oldhg establisbinent to an, eat.his or 
<h.u).kiµg·establishment vests that.use ·oses of e .. '1· r uirement of .... n 
tioi;$,(it),.; O,riverte r then, a vacant site formerly occupied by an eating or drlnking ·. i 

. b\ ~ : es:tacl~~ . . ent will continue ~o be counted as such;. unl_ess and until a b~lding ~: .c;ir . : 
\1 (('I (','i_" :,_," U a ~ea.te ~f ~ecupancy 1s Jss~d to ch~ that use f!) ...• a non:ea~ or.~~ .. .: . 

.--1 ,.JO.c.,;; ~~bltshm~n~, s-· · ' ·, .. · . · . . · . . . ·· 
,,JI/ ~Of'-~\ u.d ~~~,:ciai .retail uses are typically vacant :fro?tl, limo to.timei betwe~n the tb,ne that,a 

c)-'1. ctX\) tenant. move~· out and a n.ew tenant [!!PVes in. Durlng that pe1fod, leasing efforts. are 
~~ uu.d~twa:Y Wltb a·.new user, ~d once a new tenant is secured, they would obtam a 

oJ}l"' b-ujlc!i:n.g·.P,ermit (if neces~ary for the new improvements) and a new Certificate of· 
Oceupancy~ befure the new tenant actuaUy .o~cupies the property. Jf both: th~ prior and 
th~ new·us.e arei.,~ting ot drinking establi~hxnentli1 .~en the newusei' would b.eentitl~d 
to· contiriuei that use on the site irrespective of wliether or not the '25% limitation .is 
exceeded, 

An analog)' to the nonconfoi;ming use regulations ls instructive. Section 200S. l. of th~ 
Zoning Regulations gove.tns the disco'ntinuance of a nonconforming use of a structure 
or of land. Th.at' provision st.ates that the discontinuance "for a period. of more th.an 
three (3) years, shall be construed as pdma facie evidence of-no intention to resume 
active operation as a nonconfonning use,55 The p,C. Court of Appeals has sta'ted. that 
to establish the abandonment of a. nonconforming use, "one must demonstrate '(1) the 
intent to abandon Jand (.2) some ov~rt act or failure to act which.carries the implication 
of abandonment.rn George . Washington University: V. DC Board of. ~oning 
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Adjustment, 429 A.2d 1342, 1345 (DC 1981). That case involved a change in 
nonconfonn.ing use of a property from a clothing store to a restaurant where the prior 
use vacated the property and the new lessee:: .took possession, obta.ined building 
permit;s, gutted the building, and began reoonstructlon. The total period of time 
betweeh the cessation of the prior clothing store use and the establispment of rhe new 
restaurant use was three years.. In that case, the Court upheld the BZA,s conclusion 
that the activity over the three-year period to establish the new nonconforming use 
indicated no intention to abandon the nonconforming use of the property. 

4. Reallocation of uses within a lot 

We discussed with you the scenario where a single lot is currently occupied by both an 
eating or drinking establislunont and a non-eating or drinking establislunent as 
principal uses. ln our meeting, we discusse_d with ou the fact that those uses within 

,. ~ that lot coul.!i be reconfiguredJ as long the total amo · g 
~ t::J ~ establishment use would not cause e 25° o liµiitatlon to be exceeded in the overla~, 

{ 

~ - If the 25% limitation is aheady exceeded in the overlay, then the uses could be. 
r_~ reallocated within the lot, ~ng--e.s4he-total square footage of the existing eating or 
-J V drinking establishment is not increased. --,. 

I ,f, I 
~ If any of the above is inconsistent \iii.th your m1derstanding, please let me know. 

I 

//.~. 
Christopher H. Colli~s 
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