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To: Carol J. Matten, Chairman DC Office of Zoniug

From: George Idolson, Progidont, Cleveland Park Citizens Association
Subject: Overlay

Datc: December 3. 2002

(Puage 1 0l'6)

T have enclosed s copy of a follow-up lotter to Ellen McCarthy on Ovoerlay
lssues in the Cleveland Purk Nuoighhorhood District. We think we offer a
rational and fair way to bring the shopping center into compliance and tn get
this mattor behind us. I hope it is helptul.
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ZONING COMMISSION
District of Columbia
CASE NO.02-06
EXHIBIT NO.40
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Cleveland Park Citizens Association
c/0 George Ilelson
2035 Newark Street NW
Washington, DC 20008
202-362-4279
g.idelgan@uarizon.net
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November 27, 2002

Ms. Ellen M. McCarthy

Depuly Director for Development Roview and Courdination of Pluaning
Office of Planning

801 North Capitol Street, NE, Suite 4000

Washington, DC 20002

Dear Ms, McCarthy:

Many thanks for taking time on Friday afternvon to exchange viows on
Commercial Overlay issuas in Cleveland Park. ITere is our undorstanding of
the substance of our dialogue, which covercd so-called “grandfatbhering” of
rostricted and mixed use estahlishments (RUEB.s* and MUE.g).

The Issue

The Commercial Overlay placed a reasvnuble cap on RUEs in the Cleveland
Park shopping center to encourage a diverse shopping experience and
minimize the growing impact of trulfic, parking, neise and trash on the
neighborhood. ‘I'he Comprehensive Plua underscores the restricted nature of
this shopping center. It is to be primurily a ncighborhoud shopping aren, not
a destination, as Adams Morgun lias become. Indeed, Adams Morgan is rude
testimony to how impacted 4 neighborhood can become without such
protections. Current congestion on Connecticut Avenue, and the surga in the
number of vehicles within Clevelund Park further validule the wisdom of the
planners.

The verlay, in effect since 1989, 15 no secrot. Ite torms are quite clear.
Permits are not tn be issued (o RULSs for more than 25 percent. of the lincal
frontage in the two-block shopping center on Conneeticut Avenue. Realtors,
developers and citizens are well aware of the restrictions. Regrotiahly, the
one party least attuncd to Overlay requirements has been the agency charged
with enforeing them: the Department of Consumer and Regulatory Affairs.
DCRA has consistently ignured the 25 pereent cap in irsuing permits. The
result is not only thal the cap has been excended, but Lhat it was done wills
illegally issued permiis. Thuugh frequently rominded™ nf ita lapses. Lhe
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agency has continued to Qout the regulation, thus encouraging developers to
soek illicit permils, svuring citizen respect for gavernment, and embarrassing
zoning and plauning officials.

The curreat situation is intolorable. What to do about it is the question.

The Solution

A false solution: Faced with a deaire to "balance” the public interasi versus
businces prennurco, zoning officials have seized upon a false anlution
involving a novcl interpretation of tho law and a proposad rewrite of the
Ovecrlay to legitimize the intoxprotation. We sec this at best az a misreading,
at worst ao a contortod offort to fit a round peg intlo a square hnlae. Here is
the premisc as we undoeratand it:

1. A Certificate of Orcecupancy, the kay document issued by DCRA,
determines whothor an RITE may aopen and do business. A number of
permits — plumbing, clectrical, ete.  must first ha issued hefore the CofQ is
granted. Zoning officials have rorently suggestad that the CofO for an RUE,
indeed for any kind of business, does not expire when the establishment goes
out of business, but. rather has a hfa of 1ts own. In other words, “once a
rastanrant, always s restnurant” is the operating premise, even though the
space remains unoccupied and unloased. Thus, the only break in an endless
succession of rostaurants would occur if the succeeding lessee were nul a
restaurant. Were it a tailor, say, a gucceasion of tailor shops would thus
inherit the right to the CofO.

The problem with this interpretution of a CofO is that it is a pure cuncoction,
The law governing CofO’s (11 DCMR 3203.1) provides that “...no purson shall
usc any structurc land or part of any structure ur lund for any purpose...
until a certificate of occupancy hus boen issued fo that person [italics added]
stating that the use complicse with the provisivns of Lthis Litle...” Further, (11
DCMR 3203.8) states: “[ulny use which is aullivrized by a certificate of
occupancy may be cstublished and conlinued pursuant ta the terms of the
certificale and the provisions of this title in effect on the date that the
certificate s issued [itulics udded], subjoct to the following conditions: ... (c)
Any amendment of the use uauthorised by the certificate shall comply with the
praovisions of this title in ¢ffect on the dule thut the certificate ts amended
[italics added].”

In other words, & CofO is not only use specifie, it is person and date specific. A
ncw applicant otarta from acratch. He muet comply with the law like everyone
else. Wore thore any further doubt, one nceed only to read the Cofl) itself.
The life and dcath of a CofO arc spelled out in na uncertain teyms on the face
of the document:
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THIS DOCUMENT SHALL BE POSTED CONSPICUOUSLY ON THE ABOVE
PREMISES AT ALL TIMES, 1T IS VALID INDEFINITELY, unlara an axpiration
date is stated, ONLY for the promises. or part thereof, and for the purpose(s),
indicated above, and 7S NOT TRANSFERADLLE to another person or other purpozsa
under ANY Conditiono. ANY CHANGE in the type of businwan, awnarship of business,
nr part of premises listed thevetore, will render this Certificate VOID and a NEW
Certificate must be obtained,

Please note that the use of cape for emphasis is axactly as it appears on the
document. Where then does the “immortality” notion come from? “From the
Corporation Counscl,” we are tald  Hut is it hased on case precedents? We
have scen none, nor have we been promisaed any. We doubt they exist.

The rewrite of the Overlay (“toxt nmendment”) under consideration by the
Zoning Commisrinn would, among other things, change the law to
“grandfather’ n restaurant CofO for three years. But, if the “once-a-
reataurant, always-a-restaurant” premise were already valid, why would it b
necessary to rewrite the law? “To make it clearer,” we are told. Butl could it
be any clearer? Ultimatcly, the text amendment is based on a false premise
and would merely provide a loophole for some applicants who wish to
circumvent the Overlay restrictions and override attrition, the fair and legul
way to achieve compliance.

A second concoction is the premise that the three year window for
continuance of a nonconforming use can be applied as an anulogy Lo
noncompliant uses in the Overlay district. Under this analogy, an existing
resbaurant Lthil becumes noncouforming with new code changes is permitted
tu cuntinue. When it goes vul of business, o thrve year window opens
alluwing another restaurant to come in and enjoy the same immunity. But
even using this analogy, reccent permits issued to restaurants in the Overlay
district, cspecially in the Starwood block, would be 1llegal. All or most of
thiese cuses would vivlute 11 DCMR 2002.4, the nonconforming regulation,
which cleans the slate once a structural change is made. Structural
alterations, such as Starwood has made, would invalidate any immunized
nonconforming use:

2002.14 Ordinary repairs, alterations, or modernizations may be made 1o g structurc
or portion of 4 struciure devoled Lo a1 nunconforming use, Stractural alterations shall
not be allowed, exeopl Lhove required by othor municipal law or ragulation; ...

Even if the analogy is offorad ar a way at dealing with ambiguities in the law,
it faals. Onee again the law is eleav It ir alro unneaded, sinee the zoning
regulations provide a precise path for dealing with cases where inability to
continue a noncompliant use would create an inequity (i.e. the special
exception process).
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A real solution: There is a way to balance the interesis of the contending
partics without rewriting the law to justify past mistakes. If followed, it
would do justice, eare tengion with the community, and raisc the credibility
of city officials:

1. The goal remains to cap RUE frontage at 25 poreent. If it made
gansp 1n TYRY, it make: avan more sonse today.

2. No pormits Jeading Lo a Cof), as well as the Cofl) itself, shall be
granted until the percentaga falls sutficiently helow 25 percent. to he
accommodated within the cap.

3. The “Special Exception” remains the tried and true way for zoning
regulators and tha community fo deal with rReeming inequitinr with
compassion and commaon sense.

4. What about noncomplyving permits, already granted, which would
lead to a CofO? The zoning administrator has expressed strong reservations
about rescinding such permits. We empathize with this posgition, but since no
CofO can be issued until the ambiguity about how to count mixed-use
establishments is resolved and the procise measurcment agreed upon, these
permits should boe revoked and no new ones issued. The grantees of the
revuked permits along with others seceking RUE permits would be free to
apply fur special exceptions.

5. All developers and lessors would be treated equally. Here, tao, a
simple volulion presents ilsell, Wore an applicant denied a permil because it
exceeded the cap, the upplication could be held until the percentlage fulls
below 25 porcent and enter a queue with other potential lessess. Permits
would be granted first cume first served.

inally, the mixed wsc establishment issue (MUE), and a solution.
Unfortunately, the Overlay docs not provide a clear way te count
establishments that are Licensed for restricted as well as unrestricted uses (a
grocery store, for instance) under one rvof. Perhaps the drafters of the law
were daunted by the complexities of develuping a formula involving sales
volume, square footage and other variables. We have proposed a much
simpley, almogt self-enforcing formula. 1€ the MUE bhas a counter and/ar a
table with chairs for scrving customors, it is an RUK. Otherwisc it is a MUE.

Thank you again for your openncos. We hope we have helped to clarify tho
isgues and our position.

%13202.5 Reataurantk, Mst food restpuronts, delicntesseny. carry-outs.and similar eating or drinking extablishmaenis

shall bo eubjoct o the fellowing limitationn:
(A) These usea RKAT oetcupy na mora than ewenty-five pereent (2hv) of the linear streer frontage within o parlicubar
NC Overlay District. as mansurnd along ths Yoty the face designated roadways in the particular district,

“*The wgenny Ole will bear this vul. Two casnples, include: CPCA, July 1, 2001 w0 Ma. Theress D, Lewix, Dep. Dir.
Operabiony, DURA and CPUA, March 8, 2002 to Mr. Ulutoya Bollo, Acting Zoning Administrator, Bidg. & Land Use
Admin.
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Very truly yours,

George Idelson,
President
(signed)

I’eter Espenschied,
First Vice Chairman
(signed)

ce: Council membaers Ontania, Mendelson, Schwairls, Graliwun, Fonty, Patterson, Ambroase,
and Chavous; Robert Kelly, Zoning Administralor; Nancy MacWood, Chairman, Advisory
Neighlburhaod Commission 3C.





