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To: Carol J. Mitten, Chairman DC Office of Zo1:i.iu1, 
F-,.nm: George IdQ}i,;on, Proaidont, Olevolnnd Pru.·k Citi~~ni, Ae;tmciation 
Subject; OverlHy 
JJatc: December 3. 2002 

T have t'uclmu~cl R <!npy of~, £f.lllow-up lotter to Ellen lVJ.o<Jarthy on Ovorlny 
Issues in the Clcvelaull Park N<lighhnl'hood District. We think we offer a 
r11t10nnl nnd fair way to bring the ~huvvin~· t.:unt.or into con1pli1tncr? .ann to gf.'!t. 
this mHttc:rr behind us. I hope 1t ia helpful. 
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FROM THE CO"JSumER AFFAri:.rc:: LETTER PHOl'IE NO. 

Clr.'l'eland Park <.'!it.ens A~soelau.lon 
eta George lrlelaon. 

3035 Newark Str11at NW 
Washington,, TJC 30008 

803-868-48'1.9 
g.i<lelftQn@u~,~-11et 
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November 27. 2002 

Ml::l. F.llen M. McCarthy 
DepuL_y Director for Dlwolopmonl. R(~vinw a11d Cuurilhiutiui, of Pltu1.ning 
Offl.ctt of Planning 
801 North Capitol Stroet, NR, Su1t.R 4000 
Wa1:1bington, DC 20002 

Dear Ms. McCarthy: 

Ma:a.y thonks for taking timr. on Friday afterr1uuu to e:icchango viows on 
Oommorcial Ov9rlay issuaS1 in Cleveland Park. Hen: i,, OW' undorstanding of 
the subot11ncu of our d.ialogt1f!, which COVP.rc<l so-ca1led "grandfath0ring"' of 
roetrictod u.nd mixod usc.• er,i.b1hliRhmcr1ts (RUE.~· t:a..nd MUE.R). 

Tho Issue 

'l'he Comm'1rcial ( }Vf~rhiy placed a real.ium.1.blo cap on RUE1:1 in the Cl9vehmrl 
Park shopping mnter to enc.'Outa~ a clivorae shopping cxporienCP. and 
minimizo the growing impact o:t trtdlic, parking, noiao and t..rai:ah on thP. 
neighborhood. 'J'hP. CumprehensivH Pltu1. u11dert!OOrcs tho rest..rictod nat.nTP. of 
this shopping nmt.er . .lt is to be priunuily a uc;ighhoThuud ahopping al'P.n, not 
a deatinafaon, AK Adams Morga.u has become. Indcod, Adam~ Mo.,.enn is rude 
testimony to how impacted a 11eii?hburhood cu.n bec.:omr. without au,!h 
protections. f"!urrent congestion on Connecticut. Avonuo, and the aur(IA in the 
numbe.l' of vehicles within Cl~vttb.u1d Park £urtlh1r validate the wii:irlom of the 
planngrs. 

'1'.he- Uw.rlHy, in effect sinc.:tt 1989, itt no 8eorot. Its term~ a.re qnitfl clear. 
Permits are nnt tn be is1m~u Lo RUl.!Jti for moro C.h.iu1 26 pu.rcent. of lhe ltnca) 
frontage in the two-block i:;hopping ctmte1· on Connooticut .Avonue. R.ARltors. 
devaloper/i and ,ii1.izens are well aww:e nf'the roatrictionw. Ragrl•1.f.~hly, the 
one pQrty lMAt Rttuncd tu Ovi:,day ni:quh·emcmta haM boen the., :.gAncy charied 
with enfol'~ing t.hcm: the Department uf Consumc.r and Rogulatn'l"Y Affail'R. 
llCR.A has coni,;istentilY i~uorc:d the 2fi percent cap in i,unting :run-mits. The 
rrumlt is m>t only t.haL t.lu:: cftp ho.e been oxooc.ded, hut t.hAt ;t was done wiLI! 
illngally issued. permitl'I. 'l'huugh frequ.cmtly Torninded•• nf il.R l11psci:;. LhA 
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FROl'l THE COnSumER AFFAlls'"'i LETTER PHOl'IE 1'10. 

agency ha& continued to iluul, the regulu.t.ion, thua encouraging dgvolopQrs to 
soek illicit pcrwii.is, isu1u·ing citizen rMpect £or govcrnmont, and cmba.rrassing-
1.oning ~ml J) fa 111u11g offi.cialt,. 

The cunt:,ol. isll.uatkm ia iutolorahlc. What to do ubout it is th8 quP.Rt.ion. 

Tbe Solution 

A falae 8olution,; FQcod with a deaire to "balanco" the p1.1blic int.P.rP..;1. VP.l'RUS 

bu<Jino,-1e prcoourco, zoning officials hav0 "oized upon n fa lsP. Anlut.inn 
involving a novel int.crprot,ation 0£ tho law s.nd a propo~od rewrite of th A 

Overlay t.o legitimize the intor1).rot.:;ition. Ww '1'110 thisi at best :a1;1 JI m1ArP.ading, 
11t worot a.o u. oonto:r.tod effort to fit a round peg into n J;tfJU,"lrP. hnlA. H!lrP. j;.; 

the p;romieo Cl.G wo undol"Abrnd it: 

1. A CertifiC'at<- of Or.r.11pn.n-r.y, t.hP. kHy document h.isued by DORA. 
determines whothnr An RTTF. m}1y op,m and do business. A number of 
permits - plumbing, electrical, otc. mm:it. f,r~t hA i~~und before the CofO is 
granted. Zoning olli.cinls havo roP.P.nt.ly Hll!!f:fAfit.Ad that the CofO for an RUE. 
inde.ed for any kinrl of hu1-1mnsl4, dnm;; not expire wh~n the establishment goes 
out of busil'lf.lBS, hut. rAthP.l' hni:: s-a hfo of 1 tis own. In other words, "once a 
l'e.1;1t.Anri:1nt, n lwHy~ n 1'0Atnul'n nt" iA tho operating prem it=:c, even though the 
i;;pnco remains unoccupied and 1.mleasArl. Thus, the only break in an endlel:,;S 
Rur.no~~inn ofrnAl.nurantR would occur ifth~ succooding lessee Wl.!rc uuL a 
restaurant. Were it u tuilor, say, a fluccession of tailor• s.;hops would t.hu1-1 
inherit the right to tho CofO. 

'I'he problem with tMa interprctution of a Coro ia that it ic. a pur~ t.:lmcucL.io.n. 
The law governing CofO's (11 DCMR 320:i.1) providc1;; t.haL " ... uu J.H:irson shall 
use uny ~truc::turc land or part of any strucLuro or lam.l. fur any purpose ... 
until a certificate ofoccupuncy hui. boon iEtAUGd to that persun [il.tilici.; added] 
stating thut the use complies with the provhiionlS of Lhi~ litla ... ., Fm:ther, (11 
DCMR 8203.8) .states; "f u)ny u1:m whicb i1:1 aut.hu.ri:.t,ecl hy a certificate of 
occupnncy mny be cstublil:lhod and cuuLi.LLutiu.LJ1.11·i:;uant tc, the tern'!$ of the 
cerl.ilictt.Lt, ttml Lht:l prnv il:iluui:; of this titfo in effect 01L the date that the 
certificate ia iasuecl [iLt1lic:.,; uu<lci.l], su.bjoct to tho following condition&; ... (c) 
Any amtj.rJ<lrramt uf 1.hv t.u:10 u.u.Lhu.i:i60d l1y the cei·tificate .shall com.ply with tho 
provisions of this title in clfuct on th~ c.lut(;! thu.t. lhti t;t),·tifica.te is amen.d.ed 
[italic1:, addetll." 

In, other worde, G¥ CofO i.e not only fJ.,•-u: spcclfic, it io pcrco11, and dat<.1 sp~r.ifir.. A 
new appli.ca.n,t otarto from ocratch. Jlc muRt comply with th" law lt'ke ever;yr.m.P 
cle;c. Woro thoro any furth$r doubt, onu nood only to read th~ Cc.-fO it.s;iAlf. 
The life and. death of o OofO n.rc upollod ol.lt in no 1.1ncYrt.ain termsi cm tb.9 fact:.' 
of the docu.mon1,: 
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FRON THE CO"lSumER AFFAJJ.'Cj LETTER PHONE NO. 

THIS DOCUMENT SHALL RE POSTED CONSPICUOUSI.Y ON THE ABOVE 
I'RHMISES AT ALL TIMES, IT JR VALID INnRY.'IN1'1'ELY, unlAAA an Hxpiration 
cfoh'I is. 111t;it.fld, ONLY £or tho promiea.i. o.- part thoreof, And for the purpoRR(A), 
l.i:)dlcated above, and JS NOT 1'RhNSFRRJ\DL~ to ilnot,he.r person or ot.'hor purpo-..AA 
wide,~ ANY Conditionu, A NV CHANCE in the typo oflrn11i11li'~"'. nwnnT.1&h1r, of business, 
nr part of premises listed thel'ct'orc, will rendttr Lhifl Ccrtiiicate VOID and a NF,W 
CtirLillcHl.tt 111u11L Le uLl4uned, 

Please note that tho ufilo of capA for emphalili~ ii::i AXRt?tly aR it appears OJ\ thP. 
document. Where then does the .. immort.a ht.y" nntfon C'.omo from? .. From the 
Corporation Counsel." wo a.ro told Hut iA 1t lu.uu~d on case precedents? We 
have soon nono, nor have we be'-'l'l promji;:orl Any. WP. doubt they exist... 

The -rew'l'itA of t.hA C >VFrrl.ny ( .. toxt. umondmcnt'") undt1T (:onsidcration by thn 
Zoning Commir.:Afon wonlrf, Rmnng othAr things, change the law to 
"grnnnfnt.hcrr" 11 l'OAt,Burant CofO for three years. But, if the "once-a­
rostaurant, always-a-restaura11t" pr9mb10 were already valid, why would. it. 1.i,! 
nr.coi:i.Rnry to rewrite the law? "To maka it, clenror," we are told. Bua. c..-uultl .il 
be any clearer? Ultimately, the text amendment is based on a false pra~e 
and would merely provide a loophole for some applicants who wish to 
circumvent the Overlay r~sLrfot.foil.s and ove1·ride attrition, the fair tt..ml. l~~ttl 
way to achieve compliance. 

A socond concoction is the premise that tha t.hrHu yuar w illlluw fur 
continuance of a nonconforminR use can be ~ppliucl a1:1 1:1u 1,uu:tluKY 1,o 

noncumpli.ant Ul:IOlf in tht.t Ovi:,rl1:ty ,lit1t..dcL Ui11li.ti.· thls analogy, an existing 
reKLt.turaut. LbH.L b1:1cuw1:1t111un1.:uu1'urwi11g with new code changes is permitted 
to cunti11u1,1. W11u11 iL b"'>t:11:t uut ufLu~mtt:11:>, 1:1. t.hnn:1 yea,· window opens 
a:Jluw.1111:; 1:U1uU1t:1t· t·tu:1LH.w·wd, tu oome i.n and 011joy the same immunity. But 
oven usulg tb.ia annlogy, rcoont po1·mit5 il'umed to restaurants in the Overlay 
die;ta·ict, cepccially in tbc Starwood block, would be illegal. All or most of 
thutic uut1ct1 wuulcl viulut.u 11 DCMR 2002.4, tbo nonco1uorm.ing regulatinn, 
wbicl1 cloana tlio alato once a structural change it1 made. Strl.tctural 
alterations, such as Starwood has made, would involidotc n.ny immuni~id 
nonconforming use: 

2002.'l Ordinary repairs, alterat10,ie, or modernizations may be made tO a structure 
or portion of ti tft.ruc~Url;I uwvuLwcl Lu Q llUllt.'OU!u,·wluM r.4¥U, St,•udu,•al alte:ratioru; sh"IJ 
not ho ullow<.>d, o•..,c.'J>L l.h<m•• raquil'od by othar municipLll lttw t•'" ... .,,uulllt.la\n; ... 

Evon if tho analogy is offal'nrl t:iR A WAY nf dFlRlmg w1f;h nmbiguities in the law, 
it foils. Onoo ngo.in tho lnw ii;i ~lnn1' It iA AIRo unnHP.dP.cl, snnno tho zoning 
TAgul1,1tmnR pTnv1nA a JlTAc:ilo'IH p:=al.h fol" doa.lin.g with cases where insibility to 
continue a noncompliant use would crente an inequity (i.e. the special 
exception prCleMY). 
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FROM THE COnSumER AFFAIP9 LETTER PHOl'IE NO. 

A real wfotion: The.ro i$ a w~y to balanco thQ intGr"liili$ of the contending 
pariios without ruwriting the law to justify past mistakes. If :Followed, it 
wo'l.tld do juet~e. ease tenlilion with tho eomm1.1nit~11 and raise tho crodib;Jity 
of city officials: 

1. 'l'he goal r9mainw to cap RUE frontage at 25 po:reont. Ifit ma.de 
RRnAP. in lHHH. ;t mAk'P.A P.VP.n mot'(." ~nS(' today. 

2. Nn po'l"mih foacling l.u a Cotl.J, as weH as the CofU itself, shall bl.' 
granted until thA J)ffn:,mtagR fAIIA ,mftfoiAntly hAlnw 9.Fi pArr.Ant. t.n hA 
accommodated within thA r.ap. 

3. The "Special Exceptionn romainR tho triod and truo way fol' ?ioning 
regulatorA and thA r?nmmunit.y tn nP.AI w;th ~P.nming inn(].11itinR with 
compARRion and C'.ommon Rnni:i~. 

4. What about Il()ncomplying parmita. already granted. which would 
lead to a Coro? The 1roning administrator has expressed strong reserva.tioDB 
about rescind.in~ euch permits. We ompathizo with thiA position. but since no 
Coro can be issued until the ambi.guity about bow to count mixed-use 
ei:;tabli~hments ie resolved and tho prociso monsuromont a,:rood upon, these 
permits should be revoked and no new one~ issued. The grantees of the 
rvvokad permits along with others soaking RUE pormitfl would ho free to 
as,1J}y for 1:11..1tmial oxccpLiom;. 

5. All developers and lessors would be treated equally. Here, too, a 
11,iwpli::, 111uluLiu.u p1·01:1,.mt.t! il,J:;elf. Were an applicant.. dt:iniad a permit.. bacau':1u il. 
exceeded the ct1.p, l.111:1 1:1.ppli.cn.t.iun c;uuld 110 hold w1tll Um 1u.:roo.11L.":1.go twlK 
bla!luw 2G pot'c.:~nL and enter a queue with other potential lessees. Permit.l!I 
would be grant.1:1d li.r,:;L t.:01111:1 u.r~t ~t='rV1a1ll. 

Pi.nally, the m.ixcd use c:stobUsh.rmm,t i.86ue (MUE), amJ a solution,.· 
Unfortunately, the Overlay docs not provide a clear way to count 
establishments that are licensed fur restricted aa well a.a unrestricted uses (a 
grocery etore, for ineta.nce) \lnder one roof. Perhaps the drafterl'.I of the law 
were daunted by tho complexities of develop.iDg a formula involving sales 
volume, square footage and othttr vttrittble1J. We have pl·opoeed a inuch 
sim.plcr, o.lm.oat eeli'-enlorcing formula. lfthe MUE haa u count.$r and/or a 
ta.blo with ohciire for serving cuatomcra, it ie un RUE. Othcrwiao it ia a MUE. 

Thank you ago.in for yuur opcnncun. W o hope we have helped tu clu.ri£y tho 
iesuea and our position. 

'UfO:l./S Raataumnl.!<, ftu;L rum! n.uatl\11r11nt.w, ch,li1,111w,e11nij, cnrry-011t.11.nm:l e{n,\111r 11atinlf or drinking 11>,ilJ1hli>1hm11nl1< 
ahall bo e"bjoct 1.o ihu Collowini& limitntfonn: 
(II) 1'hflM U/11'!11 llhllll n.-r.u1•Y nu mnn, r.h .. n r.w1,1nt.y-ft~ (14'1"('P.nt. ()!(I'll,) or r,h,.. lin""" .\lt.~r fmnrJ1~· within II rmrl.l1:11l11r 
NC OvP.rJ11y Tliiit.rir.t. 1111 1M1U111n:,.J ii lone t.li,.. lol-11 t},,.. face d,..¥:i,mat,...J n•Kdwnyi.; in ~hl' i:mrtlc11l11r di1t1C.ri~,1. 

*•Tl,., t11,1.,11o;:r 01.. w.ill i.,.,u lhw 1.1'1L. Twu uauu11pl .. o:, ini:lu1fo: CT'C'J\, ,Tuly 1, 2.001 1.11 M11. Thuru,i11 l). Luwi11, J>~•p. U.i.r. 
Opot1H11·,n•, UvlCA 1uad <;l'CA, .March 8, 2002 to .Mr. Ul1.1u,3•a Hollo, Actini: Zoning Ad1ni11iscrator, Bldg. & .Land Un 
Maun. 
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FROM THE COnSumER AFFAri;,9 LETTER 

Ve1-y t1·uly yuur1:1, 

George ldelsou, 
PresideuL 
(signed) 

I'ete1· Ei:;vt:mschied, 
First Vice Chainutt 11 

(signed) 

PHOl'IE 1-10, 

cc: Co1.:u1cil memhor11 C1nh\nia, MenJc,l,i;on, Schwir.rl,v,, 01:uhuw, Fcnr.y, Pat.rersoll, Ambrose, 
and Chavous; Robert T{Hlly, ~nning Ad.minis;t..alur; Na11.cy MrscWuoLl, Chuirmon, Advisory 
Neighl111rl1111.1d Commiesion 3C. 

Pl2l6 




