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Mr. Alberna Bastida, )
Secrerary 10 Zomng Commission -
D.C. Zoning Commission R
441 4th Srreer ~

Suire 210
Washingron, DC 20002

Re:  Federal Exemption Related 1o Wireless Anienna Siting

Dear Alberto:

As requested, enclosed is the relevant portion of the Telecommunicarions Act of
1996 (Secrion 704(a)(7) ). Section 704(a)(7)(B)(iv) specifically provides that *“No state
or Jocal government or insfrumentality thereotf may regulate the placement, construction,
and modification of personnel wireless service facilities on the basis of the environmental
effects of radio frequency emissions to the extent thar such facilities comply with the
Commission’s regulations conceming such enussions.” The relevant portion of the
Conference Report providing legislative history is also attached.

Sincerely,

Jolh T. Epting
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the owner shall provide writters notificacton of such actiar (o any en-
ity that has obtained an arniachmenr 1o such conduir or right-of-way
so that such entity may have a reasonable opporcunity to add 1o or
modify 1ts existing attachinent Any enuty that adds ro or modifies
iIs exisung avtachment after recesving such notificarian shall bear a
proporuonare share of the costs incurred by the owner In making
such pale, duct, condutt, or right-of-way accessible.

“(1) An enurty that obtains an artachment ta a pole, conduil, or
righr-of-way shall nor be required to bear any of the costs of rear-
ranging or replacing its atiachment, if such rearrangement or re-
placement 1s rejqwred as a result of an additional arrtachment or the
modlfication of an existing artachment sought by any other enucy
(including the owner of such pale, duct, canduit, or right-of-way).”.

SEC. 704. F%%QTIES SITING; RADIO FREQUENCY EMISSION STAND-

(a) NATIONAL WIRELESS TELECOMMUNICATIONS SITING PoOL-
icy —-Secuon 332(c) (47 U S.C. 332(c)) is amended by addmg ar the
end the following new paragraph.

"(7) PRESERVATION OF LOCAL ZONING AUTHORITY. —

“(A) CENERAL AUTHORITY.—Fxcepl as provided in this
paragraph, nacthung 1n this Act shall lirmat ur affect the au-
thority of & Starte or local gaverrynent or instrumentalily
thereof over decisions regarding the placement, consturuc-
ton, and mod!fication of personal wireless service facilites.

“(B) LIMITATIONS. —

“(i) The regulation of the placement, constructior,
and modification of perscnal wireless service faciliues
gy any State or local government or instrumeniality

1ereof—
“(I) shall nor wunreasopably discriminate
amang providers of functionally equivalent serv-

Ices, and

“(If) shall not prohibir or have the effect of
pratubining the provision of personal wireless serv-
ices

“(11) A Stare or local goverriment or instrumentality
thereof shall acr on any request for authorization to
place. construct, ar madify personal wireless service fa-
cilities within a reasonable period of time after the re-
quaesr is duly filed with such government or instrumen-
tality, raking i1nto account the nature and scope of such
request.

“(iii) Any decisian by a Stare or local government
or mnstrumentality thereof lo deny a request 1o place,
copstruct, vr modify persanal wireless service faciltries
shall be in wrniang and supported by substantial evi-
dence contained 1 & wriren record.

“(1v) No Stare or lacal government or 1nstrumental-
ity thereof may regulate the placement, construcdon.
and rnocification of personal wireless service facilities
an the basis of the environmenial effects of radio fre-
qQuency emussions 1o the extent that such facilities corn-
ply with the Carnnussion’s regulations concerning such

ErIIsSSIons.
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“(v) Any person adversely affecred l?/ any final ac-
uon or failure 1o act by a State or local government or
any instrumentality thereof thar is inconsistenr with
this subparagraph mnay, withun 30 days after such ac-
tion or fatlure ro act, cormmence an actior in any court
of cornperent jurisdicuon. The caurt shall hear and de-
cide such action an an expedited basis. Any person ad-
versely affected by an act or fatlure (o act by a State
or lucal government or any instrumeniality thereof that
is inconsistent with clause (1v) may peunion the Corn-
wission for relief
“(C) DEFINITIONS.—For purpases of this paragraph~

"(1) the terin ‘personal wireless services’ means
cammercial mobile services, unlicensed wireless serv-
ices, and commuorn carrier wireless exchange access
Services:

(i) the rerm personal wireless service facilittes’
means facilites for the provision of personal wireless
services; and

") the term ‘unlicensed wireless service’ means
the offering of relecommunications services usirng duly
authorized devices which do not require individual 13-
censes, but does nor mean the provision of direci-(o-
home satellite services (as defined in sectiori 303(v)).".

(b)) RaDio FREQUENCY EMISSIONS.—Within 180 days after the
enacrment of wnis Act, the Commission shall complete action in ET

Docker 93-62 1o prescrzbe and make effective rules regarding the en-

viranmemnial effects of radio frequency ernissions

(c) AVAILABLITY OF PROPERTY — Within 180 days of the enact-
ment of this Act, the President or his designee shall prescride prace-
dures by which Federal deparuments and agencies may make avail-
able or a fair, reasonable, and nondiscrimnatory basis, propercy,
rights-of-way, and easements under their conwrol for the placement
of new telecurnrnunications services that are dependent, in whole or
in part, upon the utilization of Federal spectrum rights for the
rransmission ar recepton of such services These procedures may es-
tablish a presumption thar requests for the use of property. rights-
of-way, and easements by duly authorized providers should be
granted absent unavoidable direcr conflict with the deparunent or
agency’s mussion, or the current or planned use of the property.
rights-of-way, and easemenits in question. Reasonable fees rnay be

charged 10 praviders of such relecommunications services for use of

p:gperzy, righrs-of-way, and easements. The Commussion shall pro-
vide rechnical support to States (o encourage them (o make property,
righrs-of-way, and easements under their jurisdiction available for
such purposes

SEC. 705. Magl%ﬁS‘-SERWCES DIRECT ACCESS TO LONG DISTANCE CAR-

Secrion 332(c) (47 U S.C. 332(c)) is amended by adding al the
end the following new paragraph:

“(8) MOBILE SERVICES ACCESS.—A persan engaged 1in the

pravision of cammercial mobile services, insolar as such person

I1s su engaged. shall nor be required (v provide equal access 1o

commen carrniers for the provision of telephone toll services. If
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portionate share af the costs incurred by the awner in making such
conduit ar right-of-way accessible

Caonference agreement

The conference agreement adopts rhe Senare praovision with
madifications. The conference agreement amends section 224 of the
Communications Act by adding new subsection (e)(1) ro allow par-
ties to negauate the rates, terms, and conditlons for atraching 1o
poles, ducts, conduits, and rights-of-way aewned or controlled by
utiliries. New subsection 224(e)(2) establishes a new rate formula
charged to telecommurucations carriers for the non-useable space of
each pale. Such rare shall be based upon the number of attaching
entities. The conferees alsa agree to three additional provisions
from the House amendment. First, subsecrion (g) requires utilities
thar engage in the pravision of telecommunications services or
cable services to lmpure T0 IIS CoSIS of providing such service an
equal amount 1o the pole attachment rate for which such comgan
would be liable under secrion 224. Second, new subsection 2 401{
requires utilities to provide written norification o arraching ent-
ties of any plans to madify or alter its poles, ducts, conduit, or
rights-of-way. New subsection 224(h) also requires any atraching
enti%har takes advantage of such apportunity to madify its own
artachments shall bear a proportionate share of the costs of such
alterations. Third, new subsection 224(i) prevents a urility from im-
posing the cost of rearrangements to other attaching entities if
done solely for the benefir of the uriliry.

SECTION 704=—~FACILITIES SITING; RADIO FREQUENCY EMISSION
STANDARDS

Senate bill
No pravision.

House amendment

Section 108 of the House amendment required the Commission
to issue regulations within 180 days of enactment for siting of
CMS. A negotiated rulemaking committee comprised of State and
local governments, public safety agencies and the affected indus-
tries were To have artempred to develop a uniform policy to propose
to the Commissian for the siting of wireless tower sites.

The House amendment also required the Commission to com-
plete its pending Radio Frequency (RF) emission exposure stand-
ards within 180 days of enactment. The siting of facilities could not
be denied on the basis of RF emission levels for facilities that were
in compliance with the Commission standard.

The Hause amendment also required that 1o the greatest ex-
tent possible the Federal government make available 1o use of Fed-
eral property. rights-of-way, easements and any other fph sical in-
struments in the siting of wireless telecommunicarions facilities.

Cunference agreement

The conference agreement creates a new sectlon 704 which pre-
vents Commission preemption of local and Stare land use decisions
and preserves the authority of State and lacal governments over
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2oning and land use matters except in the limited circumstances
set forth in the conference agreement. The conference agreement
alsn provides a mechanism for judicial relief from zaning decisions
that fail ro comply with the provisians of rhis section. It is the in-
tent of the conferees that other than under section 332(c)(7) (B)(iv)
of the Communications Act of 1934 as amended by this Act and
section 704 of the Telecommunicarions Act of 1996 the courts shall
have exclusive jurisdicrion aver all other disputes arising under
this section Any pending Commission rulemaking concerning the
preemption of local zoning autherity over the placement, construc-
tion or modification of CMS facilities should be terminared.

When utilizing the term “functionally equivalent services” the
conferees are referring only to personal wireless services as defined
in this section that directly compere against one another. The in-
tent of the confeices is 1o ensure that a State or local government
does not 1n making a decisian regarding the placement. construc-
vian and modification of facilities of personal wireless services de-
scribed in this section unreasonably favor one comperitor aver an-
other. The conferees also intend that the phrase “unreasonably dis-
criminate among providers of functionally equivalent services™ will
provide localities with the flexibility 1o treat facilities that create
different visual, aestheric, or safery concerns differently to the ex-
ent permitted under generally applicable zoning requirements
even if those facilities provide funcdonally equivalent services. Far
example, the conferees do not intend that if a Stare or local govern-
ment grants a permit in a commercial district, it must also grant
a permit for a competitor's 50-foot tower in a residential disrrict.

Actians taken by State or local governments shall not prohibit
or have the effect of prohibiting rﬁ: placement, construction or
madification of persona! wireless services. It is the inrent of this
section that bans ar policies that have the effect of banning per-
sonal wireless services or facilities not be allowed and thar deci-
sions be made on a case-by-case basis.

Under subsection (¢)(7)(B)(ii). decisions are to be rendered in a
reasanable period of time, raking int account the nature and scope
of each rec!uesL If a request for placement of a personal wireless
service facility involves a zoning variance or a public hearing or
comment process, the time period for rendering a decision will be
the usual period under such circumstances. It is not the intent of
this provision to give preferential trearment to the personal wire-
less service industry in the processing of requests, ar to subject
their requests to any bur the generally applicable vime frames for
zoning decision.

phrase “substantial evidence contained In a writien
record” 1s the tradirional standard used for judicial review of agen-
cy acrions.

The conferees intend section 332(c)(7)(B)(iv) 1o prevent a State
or laral government or its instrumentalities from basing the regula-
tion of the placement, construction or modification of CMS facilities
directly or indirectly on the environmenral effects of radio fre-
quency emissions if those facilities comply with the Commission's
regulations adopred pursuant to section 704(b) concerning such
emissions
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The limitations on the role and powers of the Comimission
under this subparagraph relate 1o local Jand use regularions and
are nat intended to limit or affect the Commission's general author-
ity over radie relecommunications. including rhe autherity to regu-
late the construction, modification and operation of radio facilities.

The conferees intend thart the court ta which a party appeals
a decision under sectian 332(c)(7)(B)(v) may be the Federal dplstriCt
court in which the faciliues are located or a State court of com-
perent jurisdiction, at the oprion of the party making the appeal,
and that the courts act expeditiously in deciding such cases. The
term "final action” of that new subparagraph means final adminis-
trative action at the State or lacal gavernment level so that a party
can commence action under the subparagraph rather than waiting
for the exhaustion of any independent State court remedy ather-
wise required

With respect to the availability of Federal property for the use
of wireless telecommunications infrastructure sites under section
704(c). the conferees generally adopt the House provisians, but sub-
sutute the President or his designee for the Commission.

It should be nored that the provisions relating to relecommuni-
cations facilities are not lirnited ro commercial mobile radio licens-
ees, bur aiso will include other Commission licensed wireless com-
mon carriers such as point to point microwave in the extremely
high frequency portion of the electramagnetic spectrum which rely
on line of sight for transmitting communication services.

SECTION 705—MOBILE SERVICE DIRECT ACCESS TO LONG DISTANCE
CARRIERS

Senare bl

Subsection (b) of section 221 of the Senate bill, as passed,
states that notwithstanding the MFJ or any other consent decree.
no CMS provider will be required by court order or otherwise to
provide long distance equal access. The Commission may only order
equal access if a CMS provider is subject to the interconnectian ob-
hgations of section 251 and if the Commission finds that such a re-
virement 1s in the public interest CMS providers shall ensure
at 1ts subscribers can obtain unblocked access tw the
interexchange carrier of their choice through the use of
interexchange carrier identitication codes, except that the
unblocking requirement shall not ap%ly ta mobile sarellite services

unless the Commission finds it is in the public interest.

House amendment
Under section 109 of the House amendment, the Camnmission
shall require providers of two-way swirched voice CMS to allow
their subscribers ta access the telephone toll services provider of
their choice through the use of carrier idenufication codes. The
Commission rules will supersede the equal access, balloting and
ﬂescriptian requirements imposed by the MFJ and the AT&T-
cCaw ronsent decree. The Commission may exempt carriers or
classes of carriers from the requirements of this section if it is con-
sistent with rhe public interest, convenience, and necessity, and the
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