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ShawPittman 

By Telrs:opicr 

Mr. Alberta Bastida, 

JD"N T. EPTll'.IG 
202.663.8879 
JDlln cpting@shswp1mr1~11.~0111 

March l S, 200 l 

Secretary to Zonmg Commission 
D.C. Zoning Commission 
441 4th Street 
Suite 210 
Washington, DC 20002 

Re: Federal EAemprion Related to Wireless Antenna Sitmg 

Dear Alberro: 

-
. .) 

...... "l 

As requested, enclosed is the relevll?lt ponion of the Telecommunications Act of 
1996 {Section 704(a){7) ). Section 704(a)(7)(B){iv) specifically provides that ··No state 
or local government or instrumentality thereof may regulate the placement, construction, 
and modification ofpen;onnel wireless service facilities on the basis of the environmental 
effects ot'rad10 fr~quency emissions to th~ extent that such facilities comply with the 
Commission's regulations concerning such emissions." The relevant portion of the 
Conference Repon providing legislative history is also attached. 

Sincerely, 

Jtl~g 
Documcm IF I UUUO<t4 v I 

.•.. .J 

,) 

w .. ~n,n11Lon. l.lC 
lllorth"n V,c!Jlma 
New 'Yori-

2300 1'I Street, NW Wll~hinytun, DC 20037- I J 2ij 202 663 BOOO F:ix: :t02.663.8007 www :.nawp,rrmon.c:om 
LO:i Angclc 
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che owner ~111/J pTO'(Jde wricceT, 11oli/icac1on of such acUDIJ ro an'}' en­
my llutf bas obcained ar, arcachmem co such c:om:tuu or righc-ol-way 
so lhac such enwy may ha-ve a reasonabltJ opporc"niry co ada ro or 
modify irs 8JUScing accacbmenr ATV, enl.lcy rhac adds ra or modifies 
il:S ei&mmg arcachmenr after rece1-vlng such nolifit:allan shall bear a 
proporcJanace sha11; of the cosrs incLJrrecl l>y che owner ill makmg 
such P,aJe. duct. rondull, or ri§hl•Of-way accessible. 

· (1) An e.nctcy rhac ob cams an accachmem co a pole. conduic. or 
righc-of-way shall TJoc be required ra bear any of che coses of reetr­
ranging or n!plac,ng irs accac./111Jem. if such rearrangemem or re­
placernam 1s requ,rea as a :resuJc of an addicional accachmmc o.r ch1: 
modJficarion of a11 ~iscing accachmem saughr by any ocne1· emuy 
(mcludJng che ow11rr of such pole. duce. candull. or righc-af..way). '·. 
SEC. 104. FACILITIES SITING: /l.4D.IO 1-"REQUENC'f EMlSSJOJ+i STAND• 

ARDS. 
{a)_ NATIONAL WIRELESS TELECOMMUNJCATJCJNS SU/NC POL­

ICY -Secc1on 332(c) (47 US. C. 332(c)) is amended by adding ar r.he 
t:nd Che follaw1ng new paragraph . 

.. (?) P.R£SERV1i110N OF LOCAL 201\J./J\IG 11cnHORITY.-
··tA) CENER.AL AUI'HORITY.-Excepc as prollJded in uus 

paragrap/_J, natlung in chis Ace shaJJ JimJt ur affn-c che au­
choz'iry of a Scace or local aaverncr1ent ar mscrumencaJity 
chereiJf 011er d«1s1ons regaraing che f!.lacrmenc. consuuc:­
Uon 1:1T1d mod1ficalion a! pt:r'!ianal wireless service fa,tJmes. 

""(BJ LIMllA"J'IDIVS.-
'"(J) The regulaci.an of r.he pJl:lcamenc. conscruclior1. 

"nd modJ!icauan of personal w,.reless :Service faciJic1es 
by "'n.>-'. Srat,: or local go,,ernmem or inscrumencaliry 
chereof-

.. (l) shall nor unreasonabJy d1scrim1nace 
1:1mang pro"YJders of funcrionally equilla}enc serv­
ices. and 

··(Ji) :;!JaJl nae proh.Jbic or have che effecc of 
f)J·atiibmng che pro-vision of per:;onaJ wireless sen­
ices 
·'(11) A Scace or local aovernmem or 1nsrrumencaliry 

rhereof shall acr OTJ any requesr for aurJ1011zalion co 
place. consr.ruc,. or· modtfy personal wireJe.s$ J>erwce fa­
ciJilies wJthJn a reasonable pe1iou of cime afcer che re, 
quesr is duly liJed wirh s1Jch go-vernmenc or Jnsfrumen­
ralicy. ca.king mco accounc che nacure and scope of such 
rrquesc. 

'·(jii) Any decJsJan by a Srace or JaC"al go'(ernmenc 
or mstrumencalicy chereof to deny a requesc co pJact:. 
consuu,·c. ar modify personal wirelf'SS sen,1ce facilicies 
shall be i11 wncmg and s1,.1pporced by subsra1m2Jl e-vJ­
dence concau1E!CI 11111 wncren recOl'd. 

··r1'() No Srace or local government or msuumencaJ­
Jcy che.reaf may reg_ulace ihe placemenr. conscrucdon. 
and moa1/icac1an ti!' personal wi1-eless sen,ice fac1lilies 
an che basts of the en-v1ronmencal effeccs of 1-ad10 fre­
(J1.Jency emissions ca che exceril rhat such fac,Jiues cam­
j)ly wich cht Cornm:i-*iion ·s regulac,ons conce1"fJi1Jg such 
ewiSs1ons. 
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··(\I) Any pers(JIJ ad\'erseJy affecced by any fmaJ ac­
r,on or failure lo ace by a Scace OT JocaJ government or 
any inscrumencal1ty thereof char ls inconsiscenc wich 
I./Us subparagraph may, w1chm 30 days airer such ac­
rion or failure co act. cCJ11unence an act10TJ in any coun 
of cor11pecenr Jurisdicuon. Tne caun shall hear and cte­
cJde such aclion an an eJcpeduea basJs. Any persor, ad· 
\'eNeJy affecred by an 1:1cc or failure co ace by a Scace 
or lucal gavei-nmenc or any msrrumencahcy thereof char 
is incons1sttnr wit.lJ clause (1'V) may pericion che Com­
mi~on for relief 
""(CJ DEFJNJTIDNS. -For purposes of rhls paragraph-

"{1) the cerm 'persanal WlTeJ~s se!"'IJces· means 
cammerc1al mobJJe services. unlicensed wireless sen,­
ir:es. and commw1 carrier w1reles:s exchange access 
St:rvices: 

"(ii) rhe cerm pr:rsonal wireless 1,ervice facJlilles· 
means facllilies for the provision of personal w,reless 
,;ervices; and 

··rm) che cerm 'unlict-nst'd wireless sen1ce · means 
che offeruJIJ of ceJecammunicatJons seivices &JSJTIIJ tJuly 
auchorizta a~vices which dCJ nae require 1nd1ndual li­
censes. buc does lJDl mean che pTCJvision of dirtct-lo­
hamr sareJlice sen1ces (as defined Jn secc101J 303{'1)). ". 

{b) RADIO FREQUENCY EMISSI0NS.-W1rmn 180 days airer me 
enaccmenr of mis Aa. che Camm1ssior1 shall compJece acuon .tn ET 
Dodcec 93-62 co pnscnbs and make effttci"1e rules regarcbng lhe en­
nronrnencal effeccs of radio frequency em1ssior1s 

(c) AVAJLAB.ILJTY OF PROPERTY-· Within 180 days of rhe enacr­
menc of chis Acl. Che PreSidenc or his ctesignee shall prescriDe proce­
d"tJres by which F~deral depanmems ana agencies may make avail­
able ori a fair. reasonable, and nondJscrimmacary basis. property, 
ril{hcs-of--way. and easemencs under cheir conuol fur che placemenr 
01 new cel«cm1municalions sen,ices lhac are dependenc. in whale oT 
111 pare. upon rhe 1,.1tilizauon of Federal specrrum rights far che 
cransnussion or recepuon of such se,,,,jces These procedures may es-
1ablish a presumplion char requests for· che use of propercy. r.Jghcs­
of-way. and easements b)' duly aurhvn2ed pro'll1ders ~/Jou.Id be 
granced abser1r una11rudablt> direcc confl,cc wuh I./Je deparcment or 
acency's m1!1SJan, or· che current or planned Lise of che propeTCY. 
rights-al-way. and easemencs in quesc1on. Reasonable fttS may be 
cfiarged co pro'lliders of such celecommunicalions !ieIVices far use at 
propen;y, r1ghrs-of-way. and easemenrs. The Camm,ssi'1n Shall pro­
vide cechniral supporc co Scares co t'I1''0urage chem co make property. 
righcs-of-way. and easemenrs under cheir JL1r1SdicUon a'\lailable far 
such purpost:s 
S£C. 101. MOBIL.I:." SGRVJCES DIRECT 11CC.£SS TO LONG DISTANCE CAR­

RIERS. 
Secuan 33Z(c) (47 U S.C. 332(c)) is e1mended by add.,ng ac the 

end the fallowing ntw paragraph: 
''(8) MOBJLE SERVICES ACCESS.-A persDlJ engaged in l.he 

provision of comme1rial mobile sen,ices. insofar as such pe.rson 
is SCJ rmgaged. shall nor be required w provide equal access co 
,:ammon earn~ far me pro.,,.is1011 af relephorie roJJ serttJces. Jf 
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pomonate share of the costs incurred by the owner in making such 
conduit or right-of-way accessible 

Conference agreemenr 
The conference agreement adoprs the Senare provision with 

modifications. The conference agrr:ement amends section 224 of the 
Communications Act by adding new subsection (eJ(l) to allow par­
ties ta negol.iaLe the rates. u~nns. and condittons for attaching to 
poles. ducrs, conduits, and rights-of-way owned or conrrolled by 
uriliries. New subsection 224(eJ (2) establishes a new rate formula 
charged ta relecommurucarions carriers for the non-useable space of 
each pole. Such rate shall be based upon the number of attaching 
enriries. The conferees also agree ro three additional provisions 
from the House amendment. First. subsection (g) requires utilities 
that engage in the provision of telecommunications services or 
caDle services to impure to its costs of provtdmg such service an 
equal amount to the pole artachmenr rare for which such company 
would be liable under section 224. Second, nt!w subsection 224(h) 
requires utilities to provide written notification ro arrachmg emi­
ties of any plans to modify or alter its poles, ductS, concfuit., or 
rights-of-way. New subsection 224(h) also requires any attaching 
emiry thar takes advantage of such opportunity ta modify irs own 
attachments shall bear a proporrionare share of the costs of such 
alterations. Third, new subsection 224li) prevents a uriluy from im· 
posing the cosc of rearrangements ta other attaching entities if 
done solely for the benefic of the urilir.y. 

SECTION 70'1-FACIUTIES SITING; RADIO FREQUENCY EM1SSION 
STANDARDS 

Sen2tce bill 
No prn"islon. 

House amendmenc 
Section 108 of the House amendment required the Commission 

to issue regularions within 180 days of enaccmenr for siting of 
CMS. A negotiated rulemaking commircee comprised of State and 
local governments, public safety agencies and the affected indus­
tries were to have arrempted co develop a unifDnn policy to propose 
ro the Commission for the siting of wireless rower sites. 

The House amendmem also required the Commission to com­
plete its pending Radio Frequency (Rf) emission exposure stand­
ards wirhm 180 days of enactment. The Siting of facilities could not 
be denied on the basis of RF emission levels for facilities that were 
in compliance w1rh the Commission standard. 

The House amendment also required thar ro the great.est a­
tent possible the Federal government make available ta use of Fed­
eral property. rights-of-way. easementS and any other _physical in­
srrumems in the siting of wjreless relecommunications facilities. 

Cunlererm: agret:mem 
The conference agreemem crtates a new secclon 704 which pre· 

vents Commission pr~emption of local and State land use decisions 
and preserves the authority of Stare and local govemmenrs over 
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2oning and land use mauers except in the limited circumstances 
set fcrt.h in the conference agreement. The conference agreement 
also provides a mechanism for judicial relief from zoni,:ig decisions 
that fail to comply with the provisions of this section. It is the in­
tent of the conferees that omer than under secrjon 332(c)(7)(B}{I") 
of the Communicatiorui Act of 1934 as amended by this Act and 
section 704 of the Telecommunications Act of 1996 the courts shall 
havt exclusive jurisdiction over all other dJsputes arising under 
this section Any pending Commission rulemaking concerning thr 
preemption of local zoning_ authority over the placement, construr­
tion or modification of CMS facilities should be terminated. 

When utih2ing the term "'functionally equivalent services'· the 
conferees are referring only to personal wireless services as defined 
in this section mat directly compete against one another. The In­
tent of the conft::ti.1:S is 1:0 e~ure that a State or local save,nmem. 
does not m making a decision regarding the placement. co1151:ruc­
tion and modification of facilities of personal wireles. services de· 
sc:rtbed in thfs section unreasonably favor one competitor over an­
other. The conferees aJso im:end that the phrase .. unreasonabl:r, dis­
criminate among pro\liders of funccionally equivalent service5' will 
provide localities with the tle,c.ibility to treat facilities that create 
different visual. aesthetic. or safety concerns differently to the ex­
tent permitted under generally applicable zoning req~irements 
even if those facilities provide nmctionaUy equivalent services. Far 
example, the conferees do not intend that if a State or local govern­
ment grams a permit in a commercial district., it must also grant 
a permit for a competitor's SQ.foot tower in a residential district. 

Action5 taken by State or local go"emmenrs shall not prohibit 
or have tlre effect of prohibiting the placement. construetion or 
modification of personal wireless services. It is the intent of this 
section that bans or policies that have the effect of banning per• 
sonal Wireless services or facilities not be allowed and chat deci­
sions be made on a case-by-case basis. 

Under subsection (c) (?) (B) (ii). decisions are to be rendered in a 
reasonable period of time, caking into account the nature and scope 
of each requesL If a request for placement of a personal wireless 
service facility involves a zoning variance or a public hearing c.ir 
comment proce5:i, the time period far rendenng a decision wm be 
the usual period under such circumstances. It is not the int:ent of 
this provision to give preferential treatment to the personal Wire­
less servic:e industry in the processing of requests. or to subject 
their requests to any but the generally applicable time frarraes for 
zon~ decislon. 

The phrase "substantial evidence contained m a wriuen 
record'' 1s the traditional standard used for Judicial review of agen• 
cy actions. 

The conferees intend section 332(c)(7)lB)(iv) to prevent a State 
or local government or its instrumentalities from basing the regula­
tlon of the placement, construction or modification of CMS facilities 
directly or indirect1y on the environmental effects of radio fre­
quency emissions if those facilities comply with rhe Commission's 
regulations adopted pursuant ta section 704(b) concerning such 
emissions 
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The limirarions on the role and powers of Ihe Cammis.sion 
under this subJ>aragraph relate ro local land use regulations and 
are not intended to limit or affect the Commission's general authOr­
icy over radio telecommunications. including the authority to regu­
late the consuuction. modification and operation of radio facilities. 

The conferees intend that rhe court to wruch a party appeals 
a decision under l:iection 332(c)(7J(BJM may be the Federal district 
coun: in which the facilities are located or a Stare court of com­
petent jurisdiction, at the option of the pan:y making t.he appeal. 
and that tht! courts act ekpeditiously in deciding such cases. The 
term ftfinal action" of that new subparagraph means final adrninis­
trat.ive action at the Seate or JocaJ govemmem: level so that a party 
can commence actJon under the subparagraph l"&the1· than waiting 
for the exhallSuon of any independent State court remedy other­
wise required 

With respect to the a\lailability of Federal pl"opercy for the use 
of wireless telecommunic:ations infrastructure sites under section 
704(c). the conferees genel"ally adopt the House pro\ljSions, but sub­
sotute the Presictem or his designee for rhe Commission. 

It shouJd be noted that the provisions relauna to relecommuni­
cations facilities are not limited to commercial mobile radio licens­
ees, but also will inclu~e other Commission licensed wireless com· 
mon carriers ~1Jcll as ~int to point mlcrowa\te in the extremely 
high frequency portion of the electromagnetic:: spectrum which rely 
on line of sight for transmitting communication services. 

SECTION 705-MOBILE SERVICE DIRECT ACCESS TO LONC DISTANCh 
CAAAIERS 

Ser,are bill 
Subsection (b) of section 221 of the Senate bill, as passed. 

stares rhat notwithstanding the MF J or any other consem: dt!Cl"ee. 
no CMS provider wdl be required ~ court order or otherwise ro 
pmvlde long distance ~qual access. The Commission may on]y ordel" 
equal access if a CMS provider ls subjecr to the interconnection ob­
ligations of section 251 and if the Commission finds that such a re· 
quirement 1s in the public interest CMS providers shall ensure 
that its subscribers can obtain unblocked access to the 
interexchange carrier of their choice through the use of 
inrerexchange ca1Tier identification codes, except that the 
unblocking requirement shall nor apply to mobile sare-JUte :iervices 
unless the Commission finds it Js in the public interest. 

House anumdmenr 
Under i;t!ction 109 of rhe House amendment, the Commts.slon 

shall regujre providers of two-way switched vo1c::e CMS to allow 
theiJ' suoscribers to access the telephone toll services provide!" of 
their c:hoice through the use of carrier ident1ficatian codes. The 
CommiSsion rules will supersede the equal access. balloting_ and 
prescription requirl:!menrs imposed by tbe MFJ and the AT&:T­
McCaw ronsent decree. The Commission may exempt c:arriers or 
classes of carriers from tht! requirements of rhis section if it is con­
sistent with the public intel"eSt, convenience, and neces.sity, and rhe 
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