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Application No. 21462 of Thomas Jefferson Real Estate LLC and Emerald Wings LLC, 
pursuant to 11 DCMR Subtitle X, Chapter 9, for a special exception under Subtitle H §§ 
6007.1(e)(2) and 6009.1(c) to allow a new eating and drinking establishment use (fast food 
establishment) on the first floor of an existing six-story building (dwelling units above ground-
floor retail space) in the NMU-7B/GA Zone at 3831 Georgia Avenue, N.W. (Square 3028, Lot 
59). 
 
HEARING DATE:  July 22, 2026 
DECISION DATE: July 29, 2026 

 
 

DECISION AND ORDER 
 
 

This self-certified application was filed on March 18, 2026 on behalf of Thomas Jefferson Real 
Estate LLC, the owner of the property that is the subject of the application, and Emerald Wings 
LLC, the tenant of a ground-floor space of a building at the property (together, the “Applicant”).  
Following a public hearing, the Board voted to grant the application subject to conditions. 
 
PRELIMINARY MATTERS 
 
Notice of Application and Notice of Hearing. In accordance with Subtitle Y §§ 400.4 and 402.1, 
the Office of Zoning provided notice of the application and public hearing, by letters dated April 
30, 2026, to the Applicant, the Office of Planning (“OP”), the District Department of 
Transportation (“DDOT”), the Department of Buildings, Advisory Neighborhood Commission 
(“ANC”) 4C, the ANC in which the subject property is located, and Single Member District 4C03, 
the Office of Advisory Neighborhood Commissions, the Councilmember for Ward 4 as well as the 
Chairman and the at-large members of the D.C. Council, and the owners of all property within 200 
feet of the subject property.  Notice was posted at the subject property and was published in the 
District of Columbia Register on May 15, 2026 (73 DCR 007338) as well as on the calendar on 
the Office of Zoning website. 
 
Parties. Pursuant to Subtitle Y § 403.5, the Applicant and ANC 4C were automatically parties in 
this proceeding.  The Board received no request for party status. 
 
Applicant’s case. The Applicant presented evidence and testimony in support of the request for a 
special exception to allow a fast-food establishment on the ground floor of an existing building. 
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OP report. By memorandum dated July 10, 2026, the Office of Planning recommended approval 
of the application. (Exhibit 20.) 
 
DDOT report. By memorandum dated July 9, 2026, the District Department of Transportation 
indicated no objection to approval of the application. (Exhibit 19.) 
 
ANC report. At a public meeting on August 7, 2026, with a quorum present, ANC 4C adopted a 
resolution recommending that the Board deny the application. (Exhibit 21.) 
 
Persons in opposition. The Board received letters and heard testimony from persons in opposition 
to the application, including some residents and owners of businesses near the subject property. 
The persons in opposition generally stated concerns about the operation of the planned fast-food 
establishment and objected that the Applicant’s proposal would cause adverse impacts including 
with respect to litter, late hours of operation, odors, noise, traffic, parking, light pollution from 
signage, rodents, the proximity of similar businesses, and a loss of neighborhood character. 
 
 
FINDINGS OF FACT  
 
1. The property that is the subject of this application is a corner lot located at the southeast 

corner of the intersection of Georgia Avenue and Randolph Street N.W., with the address 
3831 Georgia Avenue, N.W. (Square 3028, Lot 59). 

 
2. The subject property is generally rectangular, with approximately 34.4 feet of frontage on 

Georgia Avenue and 107.9 feet of frontage on Randolph Street.  The lot area is 
approximately 3,117 square feet.  
 

3. The subject property abuts a public alley, 15 feet wide, along its east (rear) lot line. 
 

4. The subject property is improved with a six-story building completed in April 2023.1  The 
building is 70 feet in height and results in a lot occupancy of 80 percent. 
 

5. The existing building extends to the front (west) and side (north and south) lot lines of the 
subject property.  The rear yard is 22.5 feet deep. 
 

 
1 The Board granted a variance from the vehicle parking requirements under § 2101.1 of the 1958 Zoning Regulations 
to allow a new six-story building, with 20 dwelling units above ground-floor retail space, at the subject property, 
which was then zoned GA/C-3-A (Commercial District C-3, major business and employment center, medium bulk, 
and Georgia Avenue overlay district).  The zoning requirement for vehicle parking was then 10 spaces (according to 
the applicant, the parking requirement under the 2016 Zoning Regulations would be three spaces).  The approved 
variance required the provision of two vehicle parking spaces at the rear of the building accessible from the abutting 
public alley.  The variance was granted subject to conditions of approval requiring the applicant inter alia to implement 
a transportation management plan. See Application No. 19038 (Murillo Malnati Group, LLC; September 13, 2016). 
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6. The existing building is configured as 20 apartments on the five floors above the ground 
level.  The ground floor contains a space, 1,488 square feet in area, reserved for commercial 
use. 
 

7. The Applicant proposed to use the ground floor space as a fast-food establishment, without 
a drive-through or any expansion of the existing building.  The application proposed 
exterior modifications of the building including the installation of ventilation equipment 
and signage. (Exhibit 18A.) 

 
8. The fast-food establishment will not provide any indoor or outdoor seating.  Food will be 

packaged for takeaway, rather than served on trays for on-site consumption.  The 
establishment will not provide sales of alcohol. (Exhibits 18A, 20, 38; Transcript of July 
22, 2026 at 172.) 
 

9. According to the Applicant, most orders (approximately 75 percent) will be placed on-line, 
either for carry-out or delivery by a third-party food delivery service, and 25 percent of 
customers were expected to place orders at the fast-food establishment for carry-out. 
(Exhibits 18A, 36.) 

 
10. The fast-food establishment will be accessible to customers solely via an existing entrance 

to the building on Georgia Avenue.  No customer entrances will be provided on the side or 
at the rear of the building. (Exhibits 18A, 18C.)  
 

11. The Applicant anticipated that each shift at the fast-food establishment will require 
approximately four to eight employees.  The total number of employees will be 
approximately 15 to 20. (Exhibit 18A.) 
 

12. The fast-food establishment will utilize a trash storage room located at the southeast corner 
of the building, which is also utilized by residents of the building.  The trash room is 
accessible for the collection of trash from the abutting public alley. (Exhibit 18C.) 
 

13. The Applicant will install a grease interceptor, grease trap, or other system to collect used 
cooking oil within the interior of the ground-floor commercial space.  The Applicant will 
utilize a licensed third-party recycling company for collection of the used cooking oil. 
(Exhibits 18A, 33.) 
 

14. The Applicant will install a cooking ventilation system routed along the exterior of the 
existing building.  Exhaust outlets will be located above the roofline and directed away 
from nearby residences. (Exhibit 18C.)  
 

15. The Applicant will utilize a pest control service that will provide monthly extermination 
services including treatments for insects, spiders, and rodents performed by a licensed 
exterminator. (Exhibit 33.) 
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16. The Applicant will provide at least one trash receptacle in the customer waiting/pick-up 
area of the fast-food establishment and will install signage outside the building to 
discourage littering. 
 

17. The Applicant will install security cameras outside the front of the premises and inside at 
the rear of the premises. (Exhibit 33.) 
 

18. The subject property is located less than a quarter-mile north of the Georgia Avenue-
Petworth Metrorail Station.  Several Metrobus routes provide service along Georgia 
Avenue.2 
 

19. The subject property provides racks for bicycle parking in two locations at the front and 
rear of the existing building. 
 

20. Properties to the east of the subject property, fronting on Randolph Street and separated by 
the public alley from the Applicant’s property, are located in a Residential Flat zone, RF-
1.  The area zoned RF-1 contains primarily two-story attached residential buildings. 
 

21. The subject property and nearby properties fronting on Georgia Avenue are located in a 
Georgia Avenue Neighborhood Mixed-Use (NMU) zone, NMU-7B/GA. 

 
22. The property abutting the subject property to the south contains an apartment house.  The 

property to the west, across Georgia Avenue, contains a mixed-use building that was 
approved as a planned unit development.3 
 

23. Other nearby properties contain a fast-food establishment with a drive-through, a six-story 
apartment house, and smaller retail and office buildings.  The surrounding area is 
characterized as “a mixed-use commercial corridor, typified by a combination of 
residential, commercial, and mixed-use buildings of varying heights, scales, and 
architectural styles.” (Exhibit 20.) 

 
24. The Mixed-Use (MU) zones provide for mixed-use developments that permit a broad range 

of commercial, institutional, and multiple dwelling residential development at varying 

 
2 The Zoning Regulations recognize Georgia Avenue, between 7th Street, N.W. (Archives Metrorail Station) and 
Eastern Avenue N.W., as a Metrobus corridor “served by high-frequency routes located entirely or partially within 
the District of Columbia” (see Subtitle C 702.1). 

3 See Zoning Commission Order No. 11-09 in Z.C. Case No. 11-09 (Duball Petworth, LLC; November 11, 2011) 
(Commission approved a consolidated planned unit development and related map amendment to GA/C-3-A for Lots 
808 and 809 in Square 2905, 3830 Georgia Avenue, N.W., a site with a lot area of approximately 68,118 square feet).  
The approved PUD included a new grocery store (approximately 63,125 square feet), a residential component 
comprising 198 to 242 dwelling units in approximately 211,540 square feet of gross floor area, and two below-grade 
levels of vehicle parking spaces, comprising 84 spaces for the grocery store as well as parking spaces for the residential 
component at a ratio of approximately 0.6 spaces per dwelling unit.  The Commission adopted conditions of approval 
that included implementation of specified transportation demand management measures. 
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densities. (Subtitle G § 101.1.)  The MU zones are designed to provide facilities for 
housing, shopping, and business needs, including residential, office, service, and 
employment centers. (Subtitle G § 101.2.) 

 
25. The Mixed-Use (MU) zones are intended to: 

(a) provide for the orderly development and use of land and structures in the MU zones, 
characterized by a mixture of land uses; 
 

(b) provide for a varied mix of residential, employment, retail, service, and other related 
uses at appropriate densities and scale throughout the city; 
 

(c) reflect a variety of building types, including, but not limited to, shop-front buildings 
which may include a vertical mixture of residential and non-residential uses, buildings 
made up entirely of residential uses, and buildings made up entirely of non-residential 
uses; 
 

(d) encourage safe and efficient conditions for pedestrian and motor vehicle movement; 
 

(e) ensure that infill development is compatible with the prevailing development pattern 
within the zone and surrounding areas; 
 

(f) preserve and enhance existing commercial nodes and surroundings by providing an 
appropriate scale of development and range of shopping and service opportunities; and 

 
(g) ensure that buildings and developments around fixed rail stations, transit hubs, and 

streetcar lines are oriented to support active use of public transportation and safety of 
public spaces. 

 
(Subtitle G § 101.3.) 

 
26. The MU-4 zone is intended (a) to permit low- to moderate-density mixed-use development, 

(b) to provide facilities for shopping and business needs, housing, and mixed uses for large 
segments of the District of Columbia outside of the central core, and (c) to be located in 
low- and moderate-density residential areas with access to main roadways or rapid transit 
stops, and include office employment centers, shopping centers, and moderate bulk mixed-
use centers. (Subtitle G § 101.9.) 
 

27. The MU-7 zones are intended (a) to permit moderate to medium density mixed-use 
development and (b) be located on arterial streets, in uptown and regional centers, and at 
rapid transit stops. (Subtitle G § 101.12.) 
 

28. The Neighborhood Mixed-Use (NMU) zones are designed to provide for stable mixed-use 
areas permitting a range of commercial and multiple dwelling unit residential development 
in defined neighborhood commercial areas. (Subtitle H § 101.1.) 
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29. In addition to the purpose statements of the MU zones, the purposes of the Neighborhood 

Mixed-Use zones are to: 
(a) provide for a varied mix of residential, employment, retail, service, and other related 

uses in the area; 
 

(b) encourage safe and efficient conditions for pedestrian and motor vehicle movement; 
 

(c) preserve and enhance neighborhood shopping areas, by providing the scale of 
development and range of uses that are appropriate for neighborhood shopping and 
services; 

 
(d) encourage a general compatibility in scale between new and older buildings; 

 
(e) encourage retention and establishment of a variety of retail, entertainment, and 

personal service establishments, predominantly in a continuous pattern at ground level, 
to meet the needs of the surrounding area's residents, workers, and visitors; 
 

(f) encourage a scale of development, a mixture of building uses, and other attributes, 
such as safe and efficient conditions for pedestrian and vehicular movement; 
 

(g) identify designated roadways within NMU zones with limitations on driveways and 
curb cuts; and 
 

(h) identify designated use areas within NMU zones within which use restriction shall 
apply to the ground floor. 

 
(Subtitle H § 101.2.) 

 
30. The purposes of the Georgia Avenue Neighborhood Mixed-Use zones (NMU-4/GA and 

NMU-7B/GA) are the same as those of the MU-4 and MU-7 zones (set forth in Subtitle G 
§ 101) and of the Neighborhood Mixed-Use zones (stated in Subtitle H § 101) as well as 
to:  
(a) implement the objectives of the Georgia Avenue - Petworth Metro Station Area and 

Corridor Plan, approved by the Council of the District of Columbia, effective July 20, 
2006 (Res. 16-686); 

 
(b) implement the goals of the Great Streets Framework Plan for 7th Street - Georgia 

Avenue, published by the District Department of Transportation and dated 2006; 
 
(c) encourage additional residential uses along the Georgia Avenue corridor; 
 
(d) encourage improved commercial uses; 
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(e) provide uniform building design standards; 
 

(f) set guidelines for development review through planned unit development (PUD) and 
special exception proceedings; and 

 
(g) encourage vertically mixed-uses (ground floor commercial and residential above) 

within a quarter mile of the Georgia Avenue - Petworth Metrorail Station along 
Georgia Avenue, from Park Road to Shepherd Street. 
 

(Subtitle H § 800.1.) 
 
31. The NMU-7B/GA zone is intended to permit mixed-use development at a medium density 

with a focus on employment, including additional residential uses above commercial uses. 
(Subtitle H § 800.3.) 

 
 
CONCLUSIONS OF LAW AND OPINION 
 
The Applicant requested a special exception under Subtitle H §§ 6007.1(e)(2) and 6009.1(c) to 
allow a new eating and drinking establishment use (fast food establishment) on the first floor of 
an existing six-story building in the NMU-7B/GA zone at 3831 Georgia Avenue, N.W. (Square 
3028, Lot 59).4  The Board is authorized under § 8 of the Zoning Act (D.C. Official Code § 6-
641.07(g)(2)) to grant special exceptions as provided in the Zoning Regulations where, in the 
judgment of the Board, the special exception will be in harmony with the general purpose and 
intent of the Zoning Regulations and Zoning Maps and will not tend to affect adversely the use of 
neighboring property in accordance with the Zoning Regulations and Zoning Map, subject to 
specific requirements. (See also Subtitle X § 901.2.) 
 

 
4 The Zoning Regulations state use category that include “eating and drinking establishments” for uses involving the 
“sale of food, alcoholic drinks, or refreshments prepared on the premises and sold to customers for consumption on 
or off the premises.”  Examples of an eating and drinking establishment include a “prepared food shop, restaurant, 
fast food restaurant, or fast food drive through” (which are all terms defined in the Zoning Regulations) and may also 
include “bar, café, cafeteria, cocktail lounge, coffee shop, delicatessen, an ice cream parlor or nightclub.”  The eating 
and drinking establishment use category “does not include uses which more typically would fall within the sexually 
oriented business establishment use category.” (Subtitle B § 200.2(i).) 

The Zoning Regulations define a fast food restaurant as “A business, other than a prepared food shop, where food is 
prepared and served very quickly; and where the food is typically made of preheated or precooked ingredients, served 
to the customer in a packaged form for carry-out/take-away, although it may be eaten on site.”  Characteristics of a 
fast food establishment may include: (a) foods that are prepared by production-line techniques; (b) foods that are 
standardized foodstuffs shipped to a franchised establishment from central locations; (c) an establishment that includes 
trash receptacles located in the dining area for self-bussing of tables; (d) seating for customers; and (e) food served on 
disposable tableware.  An establishment meeting the definition of a fast food restaurant will not be deemed to 
constitute any other use permitted under the Zoning Regulations, except that a restaurant, grocery store, movie theater, 
or other use providing carry out sales that is clearly subordinate to its principal use will not be deemed a fast-food 
establishment. (Subtitle B § 100.2.) 



BZA APPLICATION NO. 21462 
PAGE NO. 8 
 

 

Based on the findings of fact, and having given great weight to the recommendation of the Office 
of Planning and to the issues and concerns stated by ANC 4C, the Board determined that the 
proposed special exception use, operated consistent with the conditions of approval adopted in this 
order, met the requirements for approval of the application.  The conditions include a term of 
approval of seven years to provide sufficient time for the Applicant to operate the planned fast-
food establishment use, consistent with the conditions adopted in this order, and to address and 
mitigate any potential adverse impacts associated with the use.  The Board determined that a seven-
year term of approval was appropriate in accordance with Subtitle X § 901.5 as sufficient time to 
inform a subsequent evaluation of the actual impact of the use on neighboring properties.  The 
Board was not persuaded by the Applicant that a term of 10 years was appropriate in light of the 
Applicant’s lease provisions or by ANC 4C that a shorter term of three to five years would be 
sufficient for an assessment of the actual impact of the use or consistent with the reasonable 
impacts on and expectations of the Applicant in setting a term of approval. 
 
The Board is authorized under Subtitle H § 6009.1 to permit certain uses if approved as a special 
exception, subject to specific requirements.5  The eligible uses in the NMU-7B/GA zone include 
an “eating and drinking establishment use that is a fast food establishment” subject to the 
requirements of Subtitle H § 6007.1(e). (Subtitle H § 6009.1(c).)  Pursuant to Subtitle H § 
6007.1(e), the Board is authorized to allow certain uses if approved by a special exception, subject 
to specific requirements.  The eligible uses include eating and drinking establishment uses, 
including a fast food establishment consistent with the requirements stated in Subtitle H § 
6007.1(e)(2).  The requirements relevant in this proceeding are that (i) no part of the lot on which 
the use is located shall be within 25 feet of any Residential House (R), Residential Apartment 
(RA), or Residential Flat (RF) zone unless separated from those residential zones by a street or 
alley (Subtitle H § 6007.1(e)(2)(B)), (ii) if any lot line of the applicant’s lot abuts an alley 
containing a zone boundary line for a residential zone, a continuous brick wall at least six feet high 
and 12 inches thick must be constructed and maintained on the lot along the length of that lot line, 
except in the case of a building that extends for the full width of its lot (Subtitle H § 
6007.1(e)(2)(C)), (iii) any refuse dumpsters must be housed in a three-sided brick enclosure equal 
in height to the dumpster or six feet high, whichever is greater, with the entrance to the enclosure 
including an opaque gate that does not face an R, RA, or RF zone (Subtitle H § 6007.1(e)(2)(D)), 
(iv) the fast food establishment use must not include a drive-through (Subtitle H § 
6007.1(e)(2)(E)), (v) the fast food establishment must not provide a customer entrance in the side 
or rear of a building that faces a street or alley containing a zone boundary line for a residential 
zone (Subtitle H § 6007.1(e)(2)(F)), and (vi) the fast food establishment use must be designed and 
operated so as not to become objectionable to neighboring properties because of noise, sounds, 
odors, lights, hours of operation, or other conditions (Subtitle H § 6007.1(e)(2)(G)). 
 
The Board determined that the application satisfied the requirements stated in Subtitle H §§ 
6007.1(e)(2)(B)-(F) for approval of a special exception to allow a fast-food establishment use in 

 
5 The subject property is located in the NMU-7B/GA zone, which is included in Use Group C (see Subtitle H § 6000.8).  
The uses permitted by special exception in NMU Use Group C are stated in Subtitle H § 6009.1. 
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accordance with Subtitle H § 6009.1(c).6  The Applicant’s planned fast-food establishment use 
will be operated on the ground floor of an existing building on a lot that is located within 25 feet 
of a Residential Flat zone.  However, the subject property is separated from the nearby RF-1 zone 
by a public alley.  That alley, which abuts the rear lot line of the Applicant’s lot, contains a zone 
boundary line separating the RF-1 zone to the east from the NMU-7B/GA zone where the subject 
property is located.  The Applicant’s building lacks side yards and thus extends for the full width 
of its lot, obviating the need for a brick wall maintained along the length of the rear lot line abutting 
the alley.  The planned fast-food establishment will not utilize a dumpster, eliminating the need 
for an enclosure.  The establishment will not provide a drive-through or any entrance for customers 
in the side or the rear of the existing building. 
 
The Board concluded that the application satisfied the requirements stated in Subtitle H § 
6007.1(e)(2)(G) for approval of the requested special exception based on its determination that the 
operation of the proposed fast-food establishment use, consistent with the conditions of approval 
adopted in this order, will not become objectionable to neighboring properties because of noise, 
sounds, odors, lights, hours of operation, or other conditions.  The Applicant’s planned fast-food 
establishment use will occur inside an existing building, without providing outdoor seating, 
thereby avoiding the creation of objectionable conditions relating to noise or sound.  The Board 
noted that the Applicant agreed with ANC 4C that the planned fast-food establishment will conduct 
its operations and maintain its equipment so that sound originating from the premises will “not 
exceed 55 decibels inside any nearby residence when the doors of the premises and of the residence 
are closed.” (Exhibits 33, 39.) 
 
The Applicant will install and utilize a ventilation system designed to exhaust cooking odors 
effectively without creating adverse impacts on nearby residences.  The fast-food establishment 
will utilize the building’s internal trash room, which will minimize odors, discourage vermin and 
other pests, and avoid trash containers that might otherwise hinder vehicle traffic in the public 
alley.  Other potential adverse impacts related to odors will be mitigated by conditions of approval 
that create requirements for the frequent collection of waste materials.  Any exterior lighting 
installed in connection with the fast-food establishment will be directed away from the windows 
of nearby residential buildings, thereby avoiding the creation of potential adverse impacts related 
to lighting. 
 
The Applicant proposed hours of operation based on factors including the expected clientele and 
the hours of operation of similar businesses in the area.   The Board generally agreed, except with 
respect to late-night hours on weekdays, when a closing time of midnight (rather than 3:00 a.m. as 
proposed) will mitigate potential adverse impacts on nearby dwellings, including with respect to 
possible noise associated with patrons or food delivery services.  The conditions of approval of the 
requested special exception also require the Applicant to implement measures to address and avoid 
the creation of potential adverse impacts related to rodents and other pests.  
 

 
6 The requirement stated in Subtitle H § 6007.1(e)(2)(A) – that the eating and drinking establishment use is not 
permitted in the MU-4/WP [Woodley Park] zone – is not relevant to this application. 
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The Board determined that approval of the application would not result in adverse impacts related 
to deliveries to the subject property in connection with the fast-food establishment use.  The 
persons in opposition raised objections based on their observations of current conditions on 
Georgia Avenue, especially the lack of a dedicated loading zone at the subject property as well as 
allegations of double-parking and congestion due to the proximity to a Metrorail station and bus 
traffic.  The Board was not persuaded that approval of the application would create adverse impacts 
with respect to deliveries, noting that the subject property abuts an alley along its rear lot line, 
which provides an off-street area for deliveries to the site.  Deliveries to the fast-food establishment 
are not likely to interfere with deliveries or other truck traffic associated with the 20 apartments 
located in the upper stories of the building at the subject property because the building owner was 
obligated, as a condition of approval of the parking relief in approved in 2016, to implement a 
transportation management plan and to restrict loading activities associated with residents of the 
building.7  The planned unit development located across Georgia Avenue was also approved with 
conditions requiring the implementation of specified transportation demand management 
measures for the project, which complied with applicable zoning requirements for loading for both 
the grocery store and residential components of the project.8  Under the circumstances, the Board 
credited the testimony of DDOT that the Applicant’s proposal might lead to “a minor increase in 
vehicle, transit, pedestrian, and bicycle trips on the localized transportation network” as well as 
“increased pick-up and drop-off activity and slightly reduced availability of on-street parking 
within the immediate area.” (Exhibit 19.)  The Board noted DDOT’s suggestion that the Applicant 
“should coordinate with DDOT to mitigate the potential impact of delivery trips to the site” to 
avoid impacts on traffic on Georgia Avenue, where “DDOT is currently constructing bus-only 
lanes” (Exhibit 19) and that the Applicant described measures already underway with DDOT to 
address curbside management along the Georgia Avenue frontage (see Exhibit 32). 
 
Review standards. For the reasons already discussed, the Board concluded that approval of the 
application will not tend to affect adversely the use of neighboring property in accordance with 
the Zoning Regulations and Zoning Maps, consistent with Subtitle X § 901.2(b).  The Board also 
concluded that approval of the application will be in harmony with the general purpose and intent 
of the Zoning Regulations and Zoning Maps, in accordance with Subtitle X § 901.2(a).  The 
Applicant’s proposal is consistent with the intent of the Georgia Avenue Neighborhood Mixed-
Use (NMU-7B/GA) zone to permit mixed-use development at a medium density with a focus on 
employment, including additional residential uses above commercial uses.  Approval of the 

 
7 The conditions of approval adopted by the Board in the 2016 order included a provision requiring the Applicant to 
schedule no more than two moves in or out by residents on a single day and to schedule major loading and off-loading 
activities during off-peak parking periods on weekdays and weekends. See Application No. 19038 (Murillo Malnati 
Group, LLC; September 13, 2016). 

8 The PUD application did not seek flexibility from applicable loading requirements, which the Commission’s order 
stated as one loading berth at 30 feet deep, one loading platform at 100 square feet, one loading platform at 200 square 
feet, and one service/delivery space at 20 feet deep for a grocery store with 20,000 to 100,000 square feet of gross 
floor area (§ 2201.1) and one loading berth at 55 feet deep, one loading platform at 200 square feet, and one 
service/delivery loading space at 20 feet deep for an apartment house or multiple dwelling with 50 or more dwelling 
units (§ 2201.1). See Zoning Commission Order No. 11-09 in Z.C. Case No. 11-09 (Duball Petworth, LLC; November 
11, 2011). 
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application is consistent with the purposes of the Georgia Avenue Neighborhood Mixed-Use 
zones, especially with respect to encouraging improved commercial uses as well as vertically 
mixed-uses (ground floor commercial and residential above) along Georgia Avenue within a 
quarter mile of the Georgia Avenue - Petworth Metrorail Station.  The Applicant’s proposal will 
further the intent of the Neighborhood Mixed-Use (NMU) zones to provide for stable mixed-use 
areas permitting a range of commercial and multiple dwelling unit residential development in 
defined neighborhood commercial areas, as well as the purposes of the NMU zones to provide for 
a varied mix of residential, employment, retail, service, and other related uses in the area; preserve 
and enhance neighborhood shopping areas by providing a scale of development and range of uses 
appropriate for neighborhood shopping and services; and encourage retention and establishment 
of a variety of retail, entertainment, and personal service establishments, predominantly in a 
continuous pattern at ground level, to meet the needs of the surrounding area’s residents, workers, 
and visitors. 
 
Approval of the requested special exception is also consistent with the purposes of the Mixed-Use 
(MU) zones to provide for mixed-use developments that permit a broad range of commercial, 
institutional, and multiple dwelling residential development at varying densities, encompassing 
facilities for housing, shopping, and business needs, including residential, office, service, and 
employment centers.  Approval of the application will further the intent of the MU zones to provide 
for the orderly use of land and structures, characterized by a mixture of land uses; to provide for a 
varied mix of residential, employment, retail, service, and other related uses at appropriate 
densities and scale; and to preserve and enhance existing commercial nodes and surroundings by 
providing an appropriate scale of development and range of shopping and service opportunities.  
Consistent with the intent of the MU-7 zone, approval of the requested special exception will 
permit moderate to medium density mixed-use development located on an arterial street. 
 
Great weight. The Board is required to give “great weight” to the recommendation of the Office 
of Planning. (D.C. Official Code § 6-623.04.)  For the reasons discussed above, the Board agreed 
with OP’s recommendation to approve the application. 
 
The Board is also required to give “great weight” to the issues and concerns raised by an affected 
ANC. (Section 13(d) of the Advisory Neighborhood Commissions Act of 1975, effective March 
26, 1976 (D.C. Law 1-21; D.C. Official Code § 1-309.10(d)(3)(A)).)  The Board is directed to 
accord “great weight” only to the issues and concerns of the affected ANC that are legally relevant 
to the application at issue. See Concerned Citizens of Brentwood v. District of Columbia Bd. of 
Zoning Adjustment, 634 A.2d 1234, 1241 (D.C. 1993), citing Bakers Local 118 v. District of 
Columbia Bd. of Zoning Adjustment, 437 A.2d 176, 180 (D.C. 1981) (the “great weight” 
requirement extends only to “issues and concerns that are legally relevant”). 
 
In this case, ANC 4C adopted a resolution recommending denial of the application on the grounds 
that the proposed fast-food establishment use (i) “would not be sufficiently varied from other uses 
in the immediate area” (which the ANC alleged would be contrary to Subtitle G § 101.3(b) and 
Subtitle H § 101.2(a)), (ii) “would decrease pedestrian [and] traffic safety and traffic efficiency” 
(Subtitle G § 101.3(d), Subtitle H § 101.2(b)), (iii) “would threaten existing uses nearby” (Subtitle 
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H §§ 101.2(c) and (e)), (iv) “would detract from the needs of … residents, due to an extraction of 
wealth” (Subtitle H § 101.2(e)), (v) “would not meet the needs of … workers” (Subtitle H § 
101.2(e)), (vi) “would degrade the local shopping area (due to litter and chicken waste)” (Subtitle 
H § 101.2(c)), (vii) “would discourage residential uses along the Georgia Avenue corridor due to 
sensory disturbances, litter, and lack of local character” (Subtitle H §§ 800.1(c) and (g)), (viii) 
“would discourage additional commercial uses, by encouraging landlords to hold out for high-
budget establishments … rather than make their spaces available to local establishments” (Subtitle 
H § 800.1(g)), and (ix) “would be objectionable to neighboring properties due to noise, lights, 
hours of operation, odors, and litter” (Subtitle H § 6007.1(e)(2)(G).” (Exhibit 21.)  While 
reiterating its opposition to approval of the application, ANC 4C commented favorably on some 
of the conditions of approval proposed by the Applicant. (Exhibit 39.)  ANC 4C generally 
supported the Applicant’s proposed conditions with respect to pest control, grease management 
and odor, trash storage, installation of anti-littering signage, and the provision of a trash receptacle 
for customers, lighting, and security cameras. 
 
The Board adopted several conditions of approval based on comments provided by ANC 4C, 
including conditions requiring the Applicant to collect any litter associated with the fast-food 
establishment from the abutting sidewalks each day and to designate a liaison to serve as a 
community contact.  However, the Board found no basis to adopt some of the conditions 
recommended by ANC 4C.  The Board declined to require the owner of the building at the subject 
property to designate a separate liaison because the two roles would be unnecessarily redundant in 
addressing any issues relating to the operation of the fast-food establishment.9  Other conditions 
proposed by ANC 4C did not identify a potential adverse impact related to the zoning relief 
requested that was within the Board’s purview in deliberating on the application or provide an 
adequate basis for the Board to determine that the recommended conditions were reasonable and 
necessary to mitigate any potential adverse impact.  These included conditions proposed by ANC 
4C that would have addressed non-zoning matters governed by other statutes and regulations, such 
as the enforcement of traffic violations and minimum wage requirements for employees of the fast-
food establishment. 
 
Implicit in the Board’s power to grant special exceptions is the authority to place reasonable 
conditions on that approval.  Because the zoning regulations require that a use permitted by special 
exception must meet the requirements for approval of that special exception, the Board is 
authorized in approving an application to ensure, by imposing appropriate requirements on the 
applicant that “so far as reasonably possible, objectionable conditions such as those enumerated in 
the regulation will be avoided.” President and Directors of Georgetown College v. District of 
Columbia Bd. of Zoning Adjustment, 837 A.2d 58, 69 (D.C. 2003) (citations omitted).  However, 
any conditions of approval adopted by the Board should not involve the Board in the “details and 
mechanics” of an applicant’s operations, in matters “in which a zoning body lacks any specialized 

 
9 See Subtitle A §§ 303.3-303.5 (if a building permit or certificate of occupancy is issued under the authority of a 
decision of the Board of Zoning Adjustment to approve a special exception, each condition to the approval of the 
special exception must be treated as a condition to the issuance of a building permit or certificate of occupancy; any 
person who controls or uses a building or part of a building must comply with any condition to the issuance of a 
building permit or certificate of occupancy for the building or part of the building). 
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competence” that are “far removed from the BZA’s expertise and area of responsibility.” President 
and Directors of Georgetown College at 77.  Personal conditions of approval that impermissibly 
regulate the business conduct of the property owner, rather than the use of the property, are 
unlawful per se; conditions that regulate the use of property are permissible but must be based on 
reliable, probative, and substantial evidence in the record as a whole. National Black Child 
Development Institute, Inc. v. District of Columbia Bd. of Zoning Adjustment, 483 A.2d 687, 691-
692 (D.C. 1984). 
 
The Board did not determine that the issues and concerns stated by ANC 4C provided persuasive 
advice to support a conclusion that the application should be denied.  The Board did not agree with 
ANC 4C that the proposed fast-food establishment use “would not be sufficiently varied from 
other uses in the immediate area.”  The provisions cited by ANC 4C, which convey information 
about aspects the MU and NMU zones, refer to an intent to provide a “varied mix of residential, 
employment, retail, service, and other related uses at appropriate densities and scale” throughout 
the relevant zones but do not preclude or require specific uses for specific sites within the zones. 
 
Similarly, for the reasons already discussed, the Board was not persuaded by ANC 4C’s 
unsubstantiated claims that approval of the requested special exception, subject to the conditions 
of approval adopted in this order, would create adverse impacts with respect to pedestrian and 
vehicle traffic, trash, or by threatening nearby uses and detracting from neighborhood character.  
Other concerns stated by ANC 4C were not germane to the zoning criteria for approval of the 
requested special exception and therefore were outside the scope of the Board’s purview in this 
proceeding, including unspecified and unsubstantiated claims about the needs of residents and 
workers and about creating incentives for “high-budget establishments,” as alleged by ANC 4C.  
The criteria for approval of the special exception are stated in Subtitle H §§ 6007.1(e)(2) and 
6009.1(c), not in the purpose provisions cited by ANC 4C.  The purpose provisions are relevant to 
the Board’s assessment of an application, especially with respect to harmony with the zone plan, 
but in evaluating a request for a special exception, the Board is limited to a determination of 
whether the special exception meets the requirements of the particular regulation on which the 
application is based; the applicant has the burden of showing that the proposal complies with the 
regulation but once that showing has been made “the Board ordinarily must grant [the] 
application.” French v. District of Columbia Bd. of Zoning Adjustment, 658 A.2d 1023, 1032-33 
(D.C. 1995) (citations omitted); see also National Cathedral Neighborhood Ass’n v. District of 
Columbia Bd. of Zoning Adjustment, 753 A.2d 984 (D.C. 2000). 
 
Based on the findings of fact and conclusions of law, the Board concluded that the Applicant has 
satisfied the burden of proof for a special exception under Subtitle H §§ 6007.1(e)(2) and 6009.1(c) 
to allow a new eating and drinking establishment use (fast food establishment) on the first floor of 
an existing six-story building (dwelling units above ground-floor retail space) in the NMU-7B/GA 
Zone at 3831 Georgia Avenue, N.W. (Square 3028, Lot 59).  Accordingly, it is ORDERED that 
the application is GRANTED subject to the following CONDITIONS: 
 
1. Term. Approval of the special exception shall be for a term of seven years, beginning on the 

date this order became final. 
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2. Hours of operation. The hours of operation of the fast-food establishment use shall not exceed 

10:00 a.m. to 12:00 a.m. (midnight) Sunday through Thursday and 10:00 a.m. to 3:00 a.m. on 
Fridays and Saturdays.  

 
3. Pest control. The Applicant shall utilize a professional pest control service providing, at a 

minimum, monthly extermination services including treatment for insects, spiders, and 
rodents, performed by a licensed exterminator. 

 
4. The Applicant shall exercise care in its handling of garbage, waste, and refuse, and shall 

remove such materials from the building as frequently as necessary to prevent pests from 
entering the premises or surrounding areas.  The Applicant shall promptly undertake 
appropriate measures necessary to address issues related to pests that are reasonably 
attributable to the fast-food establishment operation. 

 
5. Grease management. The Applicant shall install and maintain a grease interceptor, grease trap, 

or equivalent system in accordance with applicable code requirements and shall ensure the 
regular collection and recycling of used cooking oil by a licensed third-party provider.  

 
6. The Applicant shall have hoods and exhaust systems of the fast-food establishment inspected 

and serviced at least quarterly using commercially licensed providers. 
 

7. Trash storage. The Applicant shall store all trash attendant to the fast-food establishment use 
within the building’s existing internal trash room and shall not utilize any trash storage outside 
the building. 

 
8. The Applicant shall ensure adequate trash storage capacity and odor control in connection 

with the use of the internal trash storage room.  The Applicant shall maintain unobstructed 
access for trash collection from the public alley. 

 
9. The Applicant shall arrange for trash collection at least four times per week, increasing the 

frequency of collection if necessary based on waste generation and operational experience. 
 

10. Delivery management. When allowed by a delivery platform, the Applicant shall provide 
pickup instructions reminding delivery drivers to comply with all applicable traffic and 
parking laws and to avoid obstructing travel lanes, sidewalks, driveways, and neighboring 
properties. 

 
11. Outdoor lighting. The Applicant shall ensure that any exterior lighting fixtures installed 

attendant to the fast-food establishment use shall be directed away from residential windows 
except as needed for the safe operation of the premises and consistent with applicable law. 
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12. Security cameras. The Applicant shall install security cameras to monitor the fast-food 
establishment operation, including at least one camera on the front exterior and one camera 
on the rear interior of the premises. 

 
13. Litter collection. The Applicant shall collect any outdoor litter associated with the fast-food 

establishment from the adjacent sidewalks at least once per day. 
 

14. Anti-littering signage. The Applicant shall install and maintain at least one anti-littering sign 
in the customer waiting/pick-up area of the fast-food establishment and at least one anti-
littering sign outside the building, consistent with applicable sign regulations, to discourage 
littering in and around the property. 

 
15. Community liaison. The Applicant shall designate a representative to serve as a liaison to 

address operational questions or concerns related to the fast-food establishment.  The 
Applicant shall provide the liaison’s name and contact information to ANC 4C.  The Applicant 
shall ensure that the liaison attends a public meeting of ANC 4C at least quarterly for the first 
year of operation of the fast-food establishment and at least semi-annually thereafter. 

 

VOTE: 3-1-1  (Michelle Pourciau, Paul Goldstein, and Robert E. Miller voting to 
APPROVE; Melissa Lindsjo opposed; one Board seat vacant) 

 
 
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
A majority of the Board members approved the issuance of this order. 
 
 
    ATTESTED BY:   _________________________________ 
       SARA A. BARDIN 
       Director, Office of Zoning 
 
 
FINAL DATE OF ORDER: September 16, 2026 
 
PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL 
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO 
SUBTITLE Y § 604.7. 
 
PURSUANT TO 11 DCMR SUBTITLE Y § 702.1, THIS ORDER SHALL NOT BE VALID FOR 
MORE THAN TWO YEARS UNLESS, WITHIN SUCH TWO-YEAR PERIOD, THE 
APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE WITH THE 
DEPARTMENT OF BUILDINGS FOR THE PURPOSE OF SECURING A BUILDING 
PERMIT, OR THE APPLICANT FILES A REQUEST FOR A TIME EXTENSION PURSUANT 
TO SUBTITLE Y § 705 PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND 



BZA APPLICATION NO. 21462 
PAGE NO. 16 
 

 

THE REQUEST IS GRANTED.  PURSUANT TO SUBTITLE Y § 703.14, NO OTHER 
ACTION, INCLUDING THE FILING OR GRANTING OF AN APPLICATION FOR A 
MODIFICATION PURSUANT TO SUBTITLE Y §§ 703 OR 704, SHALL TOLL OR EXTEND 
THE TIME PERIOD. 
 
PURSUANT TO 11 DCMR SUBTITLE Y § 604, APPROVAL OF AN APPLICATION SHALL 
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE 
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR THE 
RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE.  AN 
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR 
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE BOARD 
AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE 
BOARD OF ZONING ADJUSTMENT. 
 
PURSUANT TO 11 DCMR SUBTITLE A § 303, THE PERSON WHO OWNS, CONTROLS, 
OCCUPIES, MAINTAINS, OR USES THE SUBJECT PROPERTY, OR ANY PART 
THERETO, SHALL COMPLY WITH THE CONDITIONS IN THIS ORDER, AS THE SAME 
MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE BOARD OF 
ZONING ADJUSTMENT.  FAILURE TO ABIDE BY THE CONDITIONS IN THIS ORDER, 
IN WHOLE OR IN PART SHALL BE GROUNDS FOR THE REVOCATION OF ANY 
BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS 
ORDER. 
 
IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C. 
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT 
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR, 
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL 
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION, 
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL 
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR 
PLACE OF RESIDENCE OR BUSINESS.  SEXUAL HARASSMENT IS A FORM OF SEX 
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT 
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE 
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.  
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION. 

 
 


