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October 10, 2025 

 

Via IZIS 

 

Board of Zoning Adjustment 

441 4th Street, N.W. 

Suite 210S 

Washington, DC 20001 

 

Re: Post Hearing Submission - BZA Case No. 21319 – 1332 Harvard Street, NW 
 

Dear Chairperson Hill and Members of the Board: 
 

 The Board has asked for additional information regarding the purpose and intent of the 

900-foot rule. Based on the Board’s focus on the purpose and intent of the 900-foot rule, we have 

focused our response on providing further argument and supporting documentation that granting 

approval for two units in vacant basement space within an existing apartment building will not 

substantially impair the intent, purpose, and integrity of the zone plan as embodied in the Zoning 

Regulations and Map. 

Therefore, we have submitted attachments which further explore the Board's interaction 

with that question in the context of area variance cases for relief from the 900-foot rule. The 

additional information provides detail, from full Orders, of the Board’s position on how this relief 

does not substantially impart the intent, purpose, and integrity of the zone plan as embodied in the 

Zoning Regulations and Map. 

It is noteworthy that we have found no evidence of the Board ever denying such an 

application solely because such relief would substantially impair the purpose and intent of the 

Zoning Regulations. Rather, we have found documentation that the Board has granted 900-foot 

rule relief many times, going back to at least the 1960’s.  

In addition to the above-reference attachments, we also attach BZA Order No. 12278 from 

1977, the oldest full Order we could find. This was the Order behind the Wolf v. BZA Court of 

Appeals case that affirmed the Board’s decision to grant relief based on market-value practical 

difficulties. Wolf also affirmed that this relief is an area variance relief requiring the lesser standard 

of practical difficulty, and not a use variance requiring a more difficult standard of undue hardship. 

Most telling regarding the Board’s long-held view of relief from the 900-foot rule and its 
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perceived impact on the intent and purpose of the Zoning Regulations, see Finding of Fact Number 

4 in BZA Order No. 12278, referring to cases from 1966 and earlier:  

“In B.Z.A. Application No. 9062, the Board incorporated by reference in the reasons for 

the grant of the variance the reasoning in Application No. 8631 which provides in pertinent 

part that "the best practical rule for conversion in the R-4 District is to permit one living 

unit per floor and we have granted variances from the 900 square feet per unit requirement 

of Section 3301.1 to permit this in many cases." 

 

As discussed at the last hearing, we noted that the Board's position has narrowed somewhat 

since the “one-unit-per-floor” standard used by the Board in “many cases” prior to 1966. This is 

why we have noted the consistent rationale used by the Board over the last 10 years in approving 

a number of - what we have termed - "inherited condition" cases. In these cases, the Board has 

rightfully identified specific fact patterns that represent an exceptional practical difficulty, for 

which relief does not substantially impair the intent or purpose of the Zoning Regulations. The 

present Application matches that fact pattern and deserves evaluation by the Board consistent with 

its decisions over the last 10 years.  

To be clear, we are not saying that because the Board has approved this relief many times 

over the last sixty years, it must approve this case for that reason alone. What we are saying is over 

the last 60 years, this Board has not seen any issue with the impairment of the intent and purpose 

of the zoning regulations in granting this relief for an additional unit, sometimes more. We are also 

saying that over the last 10 years, when faced with the fact pattern before it in this application, the 

Board has found the area variance test met. To reverse that standard in this Application would be 

the very definition of an arbitrary decision, in our opinion, and would condemn this owner and 

tenants to catastrophic consequences, financial and otherwise; rather than affirming this property 

owner's decision to take the honest approach, unprompted, to bring his property into compliance. 

For these reasons, we respectfully request that the Board approve the Application. 

      Respectfully Submitted, 

 

            ______________________ 

Alexandra Wilson 

Sullivan & Barros, LLP  

 



Before the Board of Zoning Adjustment, D. C. 

Application No. 12278, of David J. Dubois, pursuant to Sub- 
section 8207.11 of the Zoning Regulations, an area variance 
from the strict application of Sub-section 3301.1. Applicant 
seeks to convert a two (2) family flat (basement, 1st and 2nd 
floors) to use the subject premises for an apartment house 
consisting of three (3) units (basement, 1st and 2nd floors) 
in the R-4 District at 1115 Independence Avenue, S. E., Lot 814, 
Square 990. 

HEARING DATE: February 16, 1977 
DECISION DATE: March 8, 1977 

FINDINGS OF FACT: 

1. The subject property is improved with a three-story 
(basement, 1st and 2nd floors) row dwelling constructed in 
1912 as a two-family flat. 
for the area, having a gross floor area of approximately 4,500 
square feet or 1,500 square feet per floor on a lot size of 
2,164 square feet. Out of 70 houses within 200 feet, none are 
as large as the subject property. 
200 feet, are less than half as large and 40 have approximately 
one-third the size. 

The building is exceptionally large 

Fifty of the houses within 

2.  The subject property is presently used as a two-family 
flat, although the basement is improved to accommodate roomers 
either accessory to tenant use or as a rooming house as permitted 
in the R-4 Zoning District. 
roomers in number of approximately four to six could occupy 
legally the basement. 

In addition to the two families, 

3 .  In 1966, the Board granted a variance from the 900 
square foot rule for this same property for four units with 
two units on the first floor and two units on the second floor 
in B.Z.A. Application No. 9062. However, the owner was not 
able to obtain financing and the Order expired. 

4. In B.Z.A. Application No. 9062, the Board incorporated 
by reference in the reasons for the grant of the variance the 
reasoning in Application No. 8631 which provides in pertinent 
part that "the best practical rule for conversion in the R-4 
District is to permit one living unit per floor and we have 
granted variances from the 900 square feet per unit requirement 
of Section 3301.1 to permit this in many cases." 
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5, I n  1973, t h e  p re sen t  owner, knowing of t h e  previous 
a.pprova.l f o r  four  u n i t s  , purchased t h e  proper ty  and learned 
tha. t  am a.pplica.t ion t o  t h e  Boa.rd of Zoning Adjustment would be 
requi red  f o r  t h r e e  u n i t s ,  Bel ieving t h e  a p p l i c a t i o n  t o  be 
ra . ther  simple i n  view of t h e  previous four -uni t  a.pprova.1, t h e  
p r e s e n t  owner appl ied  f o r  a.pprova.l of t h r e e  u n i t s  t o  t h e  Board 
a.nd a.ppea.red be fo re  t h e  Boa.rd without a.dvice on va,ria.nce m a t t e r s  
and without  re ferenc ing  t h e  previous a.pprova.l f o r  four  u n i t s ,  
The Boa.rd i n  B.Z ,A,  Appl ica t ion  N o .  11444 denied t h e  a.pplica.t ion 
f o r  f a - i l u r e  t o  ca.rry t h e  burden of proof .  The Boa.rd a.ppa.rently 
used  t h e  t e s t  of "ha.rdship". The dec i s ion  i n  C a s e  N o ,  11444 
w a s  p r i o r  t o  t h e  dec i s ion  i n  Clerics of S t ,  Viakor, Inc.  v. D O C ,  
Boa.rd of Zoninq Adjustment, 320 A . 2 d  2 9 1  ( D O C ,  App. 1974)#  which 
he ld  tha. t  a va.riance could be based on d i f f i c u l t i e s  inherent  
i n  t h e  s t r u c t u r e  a s  opposed t o  d i f f i c u l t i e s  inherent  i n  t h e  la.nd, 

6 ,  I n  keeping wi th  t h e  Boa.rd of Zoning Adjustment denia.1, 
t h e  owner renovated t h e  proper ty  f o r  f l a t  u s e ,  including 
renovat ion t o  t h e  basement, The proper ty  w a s  o f f e red  f o r  r e n t  
f o r  two fa .mil ies ,  inc luding  t h e  r e n t a l  of 3,000 squa . re  f e e t ,  
being t h e  basement and f i r s t  f l o o r .  Restorakion t o  t h e  b u i l d i n g  
c o s t  $74,376, 

7 ,  T h e  s u b j e c t  proper ty  has a. l o t  width of 22 f e e t  a.nd 
a depth of 98 f e e t ,  The b u i l d i n g  i s  approxima,tely 80 f e e t  i n  
depth,  inc luding  t h e  porch and f r o n t  p ro jec t ion .  On ea.ch f l o o r ,  
wi th  t h e  except ion of t h e  ba.sement, t h e r e  are f u l l  l i v i n g  
a.ccommoda.tions wi th  s ix  rooms deep, inc luding  l i v i n g  room, 
d in ing  room, ba.th, k i t chen  and two bedrooms a s  w e l l  a s  t h e  porch. 
I n  t h e  ba-sement, t h e  f r o n t  po r t ion  i s  p r e s e n t l y  devoted t o  a 
r e c r e a t i o n  room, There i s  a l s o  a. ba.r  a.nd bedrooms which a x e  
r e a d i l y  usable  f o r  a.pa.rtment u s e  w i t h  t he  inc lus ion  of a. full 
k i t chen  and remova.1 of t h e  s t a i r  access t o  t h e  f i r s t  f l o o r ,  A l l  
f l o o r s  ha.ve access  both  f r o n t  and r e a x  t o  t h e  s t reet ,  

8 ,  I n  November, 1974, t h e  owner adve r t i s ed  t h e  proper ty  
for t e n a n t s ,  While t h e  owner ha.d no d i f f i c u l t y  i n  r e n t i n g  t h e  
t o p  f l o o r ,  he ha.d d i f f i c u l t y  i n  f ind ing  a. tena.nt f o r  the basement 
and f i r s t  f l o o r  u n i t  conta in ing  a.pproxima.tely 3 # 000 squa.re f e e t ,  
F i n a l l y ,  t h e  two f l o o r s  w e r e  ren ted  t o  one person wi th  t h e  
understa.nding tha . t  t h e  basement rooms would be s u b l e t ,  From 
a.pproximately J u l y  of 1976 u n t i l  p re sen t ,  t h e  ba.sement ha.s been 
unoccupied, 
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9. Monthly expenses f o r  t h e  proper ty  a x e  a.pproximately 
$1,276. Renta.1 on an a.nnua.1 b a , s i s  f o r  two a.pa.rtments and 
rooms would be a,pproximately $1 ,250 ;  wherea.s r e n t a l  f o r  t h r e e  
a.partment would be $1,350, o r  a. d i f f e r e n c e  of a.pproxima,tely 
$100 . 

10. The a .ppl ica .nt ' s  ba,ses f o r  va.ria.nce a s r e  four-fold:  
(1) s ize  of bu i ld ing ,  being t h e  only  one l i k e  it i n  the  neighborhood; 
( 2 )  la.yout, ha.ving a. depth of approximakely 80 f e e t  and being 
s ix  rooms deep; (3)  pra.ctica.1 d i f f i c u l t i e s  of maxketing a. 3 ,000  
squa.re f o o t  u n i t  o r  using t h e  basement f o r  roomers; and (4)  t h e  
r e l a t i o n s h i p  of ma.rket and income t o  c o s t ,  

11, The Board f i n d s  t h a t  t h e  bu i ld ing  i s  except iona l  i n  
thak  it i s  dissimi1a.r  t o  row house neighbors s i n c e  it w a s  
cons t ruc ted  as a. two-fa.mily f l a k ,  i s  exceptiona.l ly laxge, has 
a. unique 1a.yout and has  except iona l  q u a l i t y  of workma.nship, 
The renta.1 ma.rket f o r  a. s i n g l e  u n i t  of a.pproximate1y 3 ,000  squa.re 
f e e t  r e s u l t s  i n  a. p r a c t i c a l  d i f f i c u l t y  i n  tha. t  t h e  renta.1 ma.rket 
f o r  tha. t  s i z e  l i v i n g  u n i t  i s  r e s t r i c t e d  t o  bu i ld ings  designed 
f o r  single-fa,mily dwell ings , While t h e  basement cam t e c h n i c a . 1 1 ~  
be used f o r  two roomers accessory t o  t h e  f i r s t  f l o o r  a.pa.rtment 
u n i t ,  t h i s  i s  a. r e s t r i c t e d  market s i n c e  such r e n t a l  i s  normally 
res t r ic ted t o  single-fa-mily dwell ings and i s  no t  normally accom- 
p l i shed  i n  r e n t a l  a.pa.rtments, 

1 2 .  With regard t o  t h e  r i g h t  t o  use  t h e  basement a s  a 
rooming house, which could a.ccommoda.te up t o  four  o r  f i v e  
roomers, w e  no te  t h a t  t h e  d e n s i t y  would be g r e a t e r  f o r  roomers 
than  am a.pa.rtment use,  tha. t  such roomers because of t r a n s i e n t  
na.ture would no t  be a s  harmonious a s  a.n a.pa.rtment u s e  and, f u r t h e r ,  
because of the r e s t r i c t i o n  on prepa.ration of m e a l s  on roomers 
r e s u l t s  i n  an inhe ren t ly  d i f f i c u l t  problem beca.use of ina.bi1i ty  
t o  p o l i c e  t h e  use. 

13, The owner ha.s canvassed t h e  a.rea. f o r  support  i n  t h e  
appl ica . t ion ;  a.nd ou t  of p r o p e r t i e s  w i th in  200 f e e t ,  52 p r o p e r t i e s  
through owners o r  r e s i d e n t s  support  the  a.pplica.tion, Additiona.l ly,  
t h e  Ca.pito1 H i l l  Restorakion Socie ty  supports  t h e  a.pplica.tion. 
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14, The g r a n t  of t h e  vaxiance w i l l  no t  r e q u i r e  a.ny e x t e r i o r  
changes a.nd only minor i n t e r i o r  changes i n  t h e  basement t o  
permit  t h e  insta.1la. t i o n  of a. f u l l  k i t chen  wi th  s tove  and thee  
discont inuance of t h e  basement t o  t h e  f i r s t  f l o o r  access, The 
chamge i n  basement s ta . tus  from permit ted rooming house use t o  
a.pa.rtment w i l l  r e s u l t  i n  a. s l i g h t  i nc rease  i n  income b u t  a. 
marginal p r o f i t  t o  t h e  owner, T h i s  margina.1 income w i l l  ena.ble 
t h e  continued ma.intena.nce of t h e  bu i ld ing ,  

15, There w a s  oppos i t ion  r e g i s t e r e d  a . t  t h e  P u b l i c  Heaxing 
of t h i s  a.pplica.t ion,  

CONCLUSIONS OF LAW AND O P I N I O N :  

The Boa.rd i s  of t h e  opinion t h a t  t h e  a.pplica.t ion f o r  va.ria.nce 
from the 900 squa.re f o o t  minimum area requirement of t h e  R-4 
D i s t r i c t  f o r  a.pa,rtment conversion i s  a.n a.rea va.ria.nce a s  p rev ious ly  
found by t h e  Boa.rd i n  BZA Applica.tion N o ,  12100, See pa.ge 37 
of Sta-tement of Applica.nt. I n  P a l m e r  v ,  Boa.rd of Zoninq Adjustment, 
287 A , 2 d  535 (1972) ,  t h e  D.C, Court of Appea.1~ a.dopted f o r  t h i s  
j u r i s d i c t i o n  t h e  dichotomy between a.rea. va.ria.nces and  u s e  va.ri a.nces . 
The Court t h e r e  noted t h a t  a. proof of pra.ctica.1 d i f f i c u l t y  f o r  
a.rea. va.ria.nces i s  a.ppropria.te f o r  cases  " r e l ak ing  t o  r e s t r i c t i o n s  
such a s  s i d e  ya.rd, r ea . r  ya.rd, fronta.ge,  setba.ck o r  minimum l o t  
requirements . , , , , I '  I d , ,  541. H e r e ,  i n  t h e  R-4 D i s t r i c t ,  a.pa.rtments 
a r e  permi t ted  a s  a. ma t t e r  of r i g h t  so long a s  t h e  l o t  contaLns 
900 square f e e t  pe r  u n i t ,  H e r e ,  t h e  only requirement missing from 
t h e  conversion i n  t h e  instamt ca.se is  t h e  requirement of ha.ving 
2,700 squa.re f e e t ,  Thus, t h e  s o l e  r e l i e f  relakes t o  t h e  "a.rea." 
of t h e  l o t ,  

W e  are  f u r t h e r  of t h e  opinion thak t h e  a.pplica.nt has m e t  
h i s  burden of proof 
i n  p ra . c t i ca1  d i f f i c u l t i e s ,  The s i z e ,  1a.yout of t h e  bu i ld ing  
toge the r  wi th  t h e  ma.rketa,bil i ty and economic a spec t s  c lea . r ly  show 
t h a t  t h e  r e s t r i c t i o n  would be unduly burdensome unless  a. va.ria.nce 
i s  gra.nted, Fu r the r ,  s i n c e  t h e r e  w i l l  be no substa.ntia.1 changes 
a.nd no substa.ntia.1 inc rease  i n  dens i ty ,  w e  see no l i ke l ihood  of 
a.n a.dverse a . f f ec t  on t h e  neighborhood. W e  believe tha. t  t h e  gra.nt 
i s  i n  keeping w i t h  the  i n t e n t  of the Zoning Regula.tions and Ma.ps. 
Therefore ,  it i s  hereby ORDERED t h a t  t h e  a.bove a.pplica.tion be 
GRANTED ., 

i n  showing a.n except iona l  s i t u a k i o n  r e s u l t i n g  
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VOTE : 

3-0 ( L e o n a . r d  L. M c C a n t s ,  E s q . ,  W i 1 l i a . m  F. McIntosh and 
R i c h a . r d  L. S tan ton  t o  gra .nt ,  L i l l a .  B u r t  C u m m i n g s ,  E s q . ,  
no t  vot ing,  no t  ha.ving hea.rd t he  c a s e . )  

BY ORDER OF THE D. C.  BOARD OF ZONING ADJUSTMENT 

-- - 
ATTESTED By:  

E x e c u t i v e  Secrets-ry 

F I N A L  DATE OF ORDER: - //- 7 7  
/ 

T m T  THE ORDER OF THE BOARD I S  VALID FOR A PERIOD OF S I X  
MONTHS ONLY UNLESS APPLICATION FOR A BUILDING AND/OR OCCUPANCY 
PERMIT I S  F I L E D  WITH THE DEPARTMINT OF HOUSING AND COMMUNITY 
DEVELOPMENT WITHIN A PERIOD OF S I X  MONTHS AFTER THE EFFECTIVE 
DATE OF T H I S  ORDER. 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on October 10, 2025, an electronic copy of this submission was served to the 

following: 

 

 

D.C. Office of Planning 

Matthew Jesick 

matthew.jesick@dc.gov 

 
Advisory Neighborhood Commission 1A 

 

ANC Office 

1A@anc.dc.gov 

 

Jeremy Sherman, Chairperson 

1A04@anc.dc.gov 

 

Jake Knoll, SMD 

1A09@anc.dc.gov 

 
 

 Respectfully Submitted, 
 
  
 

Sarah Harkcom, Case Manager 

Sullivan & Barros, LLP  
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