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1. VARIANCE TEST:

X-1000.1: With respect to variances, the Board of Zoning Adjustment has the power under § 8 of
the Zoning Act, D.C. Official Code § 6-641.07(g)(3) (formerly codified at D.C. Official Code § 5-
424(g)(3) (2012 Repl.)), "[w]here, by reason of exceptional narrowness, shallowness, or shape of

a specific piece of property at the time of the original adoption of the regulations, or by reason of
exceptional topographical conditions or other extraordinary or exceptional situation or condition
of a specific piece of property, the strict application of any regulation adopted under D.C. Official
Code §§ 6-641.01 to 6-651.02 would result in peculiar and exceptional practical difficulties to or
exceptional and undue hardship upon the owner of the property, to authorize, upon an appeal
relating to the property, a variance from the strict application so as to relieve the difficulties or
hardship; provided, that the relief can be granted without substantial detriment to the public good
and without substantially impairing the intent, purpose, and integrity of the zone plan as embodied
in the Zoning Regulations and Map."

Prong 1 & 2: Exceptional Situation that would result in Practical Difficulties

- As demonstrated in the 900-ft. rule case chart attached as an exhibit, specifically in cases
19517, 20116, 21081, 21335, 20002 and 19574 it has been determined previously that
purchasing a property with an existing illegal nonconforming condition that has been
operated as such by former owners and is purchased by a subsequent owner is an
exceptional situation leading to a practical difficulty when the option is to remove the unit
of housing and/or somehow combine the space into existing units.

- As demonstrated in the 900-ft. rule case chart attached as an exhibit, specifically in cases
20289, 19959, 19718, 19625, and 19570, it has been determined previously that a purpose-
built apartment building that was constructed pre-1958 and modernizes, leaving it with
vacant space on the basement floor is unique, and that the subsequent practical difficulty
related to maintaining vacant space meets the variance test.

Prong 3:

“Provided, that the relief can be granted without substantial detriment to the public good and
without substantially impairing the intent, purpose, and integrity of the zone plan as embodied in
the Zoning Regulations and Map.”

Under the plain interpretation of this regulation, does it have to MEET the intent? No. It simply
must not substantially impair the intent. "Substantially impair" means to significantly hinder or
diminish the functionality, value, or safety of something. So, the question then becomes: will
granting the relief SUBSTANTIALLY diminish the value of the zoning regulations? Because a
variance is inherently requesting a deviation from the zoning regulations that is not enumerated in
said regulations as a special exception. So, no variance would therefore MEET the strict intent of
the regulations—and that is not the standard. It must not SUBSTANTIALLY impair the intent. So
how is this reviewed historically by the Board and Court of Appeals?
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It has generally been reviewed in context with the stated goals of the zone, relative to the location
and neighborhood in which the subject property is located, and in many cases, the fact that the first
two prongs relate to an existing nonconforming aspect predating the applicable zoning

regulations.

Specifically, in the context of adding units to purpose-built apartment buildings, the steepest degree
of relief was in 400 Seward Street (Case No. 20289), where the Applicant added two units to the
basement floor of an existing apartment building, and would only have 200 sq. ft. per unit. OP’s
report noted:

The addition of three units in an existing 14-unit, purpose-built apartment house should not
cause substantial harm to the Zoning Regulations. The apartment house predates the
1958 Zoning Regulations and is an existing nonconforming building. The requested
relief would allow the applicant to make use of otherwise unusable space in the cellar to
create two additional dwellings in a mixed-use, transit-accessible neighborhood. An
existing unit that is not permitted by the Certificate of Occupancy has been in existence for
several years and has been occupied, so the impact to the neighborhood would be
negligible. There are no exterior modifications proposed for the building, so the height and
massing of the structure would continue to be appropriate for the neighborhood in which it
is located.

This discussion is continued below, in other Board orders, and in DC Court of Appeals cases.

A. Board Orders

The Board has had a handful of Full Orders for the 900-foot rule cases. (See Exhibit-BZA
Variance Full Orders). The most recent full order granting a variance from the 900-square-foot
rule was issued in 2022. In that decision, as in other recent full orders, a few of which are noted
below, the Board analyzed the third prong of the variance test by focusing on the surrounding area
to determine whether the requested relief would substantially impair the zone plan and maps. The
Board has consistently concluded that when considered in context with the property’s
circumstances and the intended uses of the zone, such relief does not amount to a substantial

impairment.

In cases involving purpose-built apartment buildings, expansion is ordinarily permitted as a matter
of right; the only limiting factor is whether there is sufficient land area to support the additional
units.

Here, the subject property presents unique circumstances relative to neighboring properties. The
surrounding neighborhood context confirms that the requested relief will not substantially impair
the intent, purpose, or integrity of the zone plan. To the contrary, the proposed use is consistent
with uses expressly contemplated by the regulations. Granting the variance simply addresses site-
specific limitations that prevent technical compliance with the land area requirement, without





undermining the broader objectives of the zoning scheme. Which is the intent of the variance
process.

1.
a)

b)

b)

Case No. 18312 of Rashid Salem
Summary: The application was filed pursuant to 11 DCMR § 3103.2 for an area variance

from the minimum lot area requirement under § 401.3 to allow a conversion of a one-
family dwelling into a four-unit apartment house in the R-4 District at premises 1341 Irving
Street, N.W. (Square 2848, Lot 815). Following a public hearing, the Board of Zoning
Adjustment (the "Board") voted 4-1 on March 13, 2012, to grant the application.

Discussion of third prong on page 6: As to the integrity of the zone plan, the OP noted
that delivering housing comports with the District's high-priority objective of increasing

the number of residents in the District. Moreover, the project conforms to the
Comprehensive Plan for Ward 1, which encourages development near Metrorail stations
and neighborhood stabilization. Lastly, the R-4 Zone typically contains moderately
dense neighborhoods, which frequently contain smaller apartment units.

Case No 18448 of 3579 Warder Street LLLC
Summary: The application, as amended, requests area variances from requirements

pertaining to maximum lot occupancy under § 403.2, the enlargement of a nonconforming
structure tinder § 2001.3, and minimum lot area under § 401.3 to allow the enlargement
and conversion of a two-story, 11-bedroom rooming house to a three-story, four-unit
apartment house in the R-4 District at 1221 Otis Place, N.W. (Square 2829, Lot 57).
Following a public hearing, the Board of Zoning Adjustment ("Board") voted to approve
the application on January 15, 2013.

Discussion of the third prong on page 8: Similarly, the Board does not find that approval
of the requested variance relief would substantially impair the intent, purpose, and integrity
of the zone plan as embodied in the Zoning Regulations and Map. Conversion of the
building into a four-unit apartment house will cause the property to remain in
residential use in a manner consistent with the relatively lower density residential use

of the surrounding neighborhood. The size of the Applicant's building, as enlarged,
will remain consistent with the generally two- and three-story buildings in the vicinity
of the subject property.

Case No. 18570 of 1845 North Capitol Street NE LL.C
Summary: The application was filed pursuant to 11 DCMR § 3103.2 for an area variance

from the minimum lot area requirement under § 401.3 to allow a conversion of a two-unit
flat into a three-unit apartment house in the R-4 District at premises 1845 North Capitol





b)

b)

Street, N.E. (Square 3510, Lot 22). Following a public hearing on June 18, 2013, the Board
of Zoning Adjustment (the "Board") voted 3-0 in a bench decision to grant the application.

Discussion on the third prong: The Board further finds that variance relief can be granted
to this applicant without substantial detriment to the public good or the integrity of the zone
plan. The R-4 District permits conversions to multiple family dwellings subject to a
land area condition that cannot be met here. The additional density resulting will not

prove , detrimental to the neighborhood and the conversion of the vacant property will
remove an existing adverse condition.

Case No. 19570 of GWC 220 Residential LL.C
Summary: The Application was filed for an area variance from the lot area requirements of

Subtitle E § 201.4 to allow an additional apartment in an existing 12-unit apartment house
in the RF-3 zone at 220 2nd Street, S.E. (Square 762, Lot 8). Following a public hearing,
the Board voted to grant the application in October 2017.

Discussion on third prong: No substantial detriment or impairment. The Board finds that
approval of the requested variance will not result in substantial detriment to the public good
or cause any impairment of the zone plan. The Applicant does not propose any enlargement
of the existing building but will continue the existing apartment house use with one
additional apartment. The Board does not find that the addition of a single one-bedroom
apartment within the existing building will have any significant impact on the vicinity of
the subject property, including the U.S. Capitol precinct and the adjacent area. The
Applicant indicated that certain measures will be undertaken with respect to trash storage
and collection in an effort to minimize the potential for adverse impacts especially
pertaining to rodents, and the Board adopts those measures as conditions of approval in
this order. The addition of an apartment within the existing building will be consistent
with the residential nature of the RF-3 zone, without affecting the principal dwellings
and flats in small attached buildings near the subject property.

Case No. 19662 of Demetrios Bizbikis
Summary: This application was submitted on October 27, 2017, by Demetrios Bizbikis,

the owner of the property that is the subject of the application (the “Applicant”). The
Applicant requests a special exception under the residential conversion requirements of
Subtitle U § 320.2, and area variances from the lot area per dwelling unit requirements of
Subtitle E § 201.4 and Subtitle U § 320.2(d) to permit an existing four-unit apartment house
in the RF-1 Zone. Following a public hearing on April 18, 2018, the Board voted to approve
the application.





b) Discussion on third prong: The Board also concludes that granting the requested variance
would not substantially impair the intent, purpose, and integrity of the zone plan as
embodied in the Zoning Regulations and Map. The Board agrees with OP’s finding that
the proposal will not impair the zone plan and credits OP’s finding that “the potential harm
to the regulations (since the zone was and is not intended to be an apartment zone) would
need to be evaluated against the long-term nature of the existing use, and the potential harm
to the current tenants within the building.” Although the RF-1 Zone does not allow for
four-unit apartment houses as a matter of right, the Zoning Regulations do provide

the opportunity for the conversion of a residential structure into a multiple dwelling
unit apartment use under 11-U DCMR § 320.2. Because this use is permitted by
special exception in the zone, provided that certain criteria are met, the Board finds

that the allowing the use does not impair the zone plan. Further, the adjacent
property is a three-unit apartment house, and the structure on the Subject Property

has a similar design to the adjacent building and to nearby buildings. Accordingly, the

Board concludes that the third prong of the variance test has been met.

6. Case No. 20543 of Crystal and Jeffery Cargill:
a) Summary: The Applicants requested special exception relief under Subtitle U § 320.2 to

allow the conversion of an existing residential building to an apartment house use and,
pursuant to Subtitle X § 1002, for an area variance from the land area requirement of
Subtitle U § 320.2.(c) to permit the use of an existing accessory structure as a third dwelling
unit in the RF-3 zone at 316 2nd Street, S.E. (Square 763, Lot 21)

b) Discussion on third Prong pp. 8-9: Approval of the requested variance is also consistent
with the intent of the RF zones to recognize and reinforce the importance of neighborhood
character, walkable neighborhoods, housing affordability, aging in place, preservation of
housing stock, improvements to the overall environment, and low- and moderate density
housing to the overall housing mix and health of the city.

B. DC Court of Appeals

The DC Court of Appeals discussions on the integrity of the zone plan generally looks to the
context of the neighborhood in which it is located.

Specifically, in Neighbors, the Court found it was reasonable for the BZA to determine that the
variances would not impair the intent of the zone plane because the lot could accommodate the
additional density without being crowded. Additionally, it found that there were already taller
buildings in the area that were not typical of the height of the zone.! The same reasoning applies

! Third, again echoing its special exception determinations, the BZA found that the variances will
not be detrimental to the public good or the zone plan because the lot is large enough to





here. For both Harvard and A Street, the buildings were constructed before lot occupancy limits
were applied, resulting in larger buildings than typical for the RF-1 zone and supporting added
density within long-existing structures without exterior expansion and without overcrowding. This
is also consistent with the land area density approved in other 900-foot rule cases, noted in the
900-ft. rule case chart attached as an exhibit to this filing.

Because these units are comparatively large, the projects avoid concerns about “micro-units”—the
very issue the 900 sq. ft. rule and RF zone regulations, as discussed in ZC Case 14-11, were
apparently aimed at preventing (see 900 ft. rule discussion below in III).

In Oakland Condo, the BZA concluded that granting relief would not impair the integrity of the
zone plan because the rooming house already existed as a nonconforming use and could continue
operating with or without the four additional rooms. The Board emphasized that the intent of the
regulation—preventing the proliferation of new rooming houses—was not undermined, since this
was not a new use but rather one that pre-dated the adoption of the rule. The Court deferred to that
reasoning, holding that so long as the BZA had a rational basis, its judgment should be respected.?

accommodate the shelter and the police station along with the accessory uses without
overcrowding or violation of applicable lot occupancy and floor area limits or side yard and rear
yard requirements; and because there already are buildings of similar or greater height to the north
and east of the lot, and the Ward 3 shelter building will be “substantially set back and buffered
from adjacent streets and residences and would therefore not overwhelm the nearby lower scale
buildings.” Neighbors for Responsive Gov't, LLC v. D.C. Bd. of Zoning Adjustment, 195 A.3d 35,
58 (D.C. 2018)

2 Lastly, with respect to the third and last prong of the three-part variance analysis, petitioner avers
that the grant of the use variance impairs the integrity of the zone plan. Petitioner emphasizes that
the Office of Planning (OP) recommended denial of the variance, “in part on the ground that it
would be inconsistent with the intent of Order 614.”7 In petitioner's view, the BZA took a far too
narrow construction of the zoning plan in concluding that Order 614 and its corresponding
regulations were intended to prevent only new transient uses. When properly understood,
petitioner asserts, “it becomes apparent that a dominant theme of the zone plan for residential
neighborhoods such as that of which 2005 Columbia Road is a part is, quite specifically, protection
from intrusion or expansion of hotels and other commercial facilities for transient guests.” At the
same time, according to petitioner, the BZA's assessment of the variance's harm to the public good
is understated: approval of the variance permits the expansion of a transient facility in the
neighborhood by 50% and therefore introduces even more “fleeting commercial customers of a
hotel-like business enterprise in the midst ... of a residential neighborhood.” We are mindful that
“we defer to the BZA's interpretation of the zoning regulations and must uphold that interpretation
‘unless it is plainly erroneous or inconsistent with the regulations.”” Georgetown Residents
Alliance v. District of Columbia Bd. of Zoning Adjustment, 816 A.2d 41, 45 (D.C.2003). The BZA
concluded that the “intent of Z.C. Order No. 614, and now, § 330.6§ 330.6, was/is to control the
proliferation of new daily-occupancy rooming houses in the City. The non-proliferation intent of
Z.C. Order 614 is not undermined by the continued use of this rooming house because it is not a





The same reasoning applies here. At Harvard, even without the fourth unit, the building remains a
purpose-built, three-unit apartment house that pre-dates the zoning regulations. Similarly, at A
Street, the existing structure was established long before the regulations and would continue to
function as a multi-unit building with or without the relief. In both cases, granting the variance
does not create a new use or proliferate conversions; it simply recognizes and legalizes long-
existing configurations within buildings that were already designed for multi-family occupancy.

1I. VARIANCE TEST APPLIED TO OTHER 900 FOOT RULE CASES

These cases are described in more detail in the September filings and in the case chart attached as
an exhibit, generally echoing the sentiment of this being a context-based review for the third prong.
These also demonstrate how subject cases largely mirror the same fact patterns in previously
approved 900-foot rule cases. This body of evidence, taken as a whole, including the discussion
below on the 900-foot rule origins and intent of the RF-1 zone, should provide the Board with
enough evidence to approve all three requests. And overall, these cases clearly meet the district’s
goals to provide high-quality, relatively affordable housing near transit. These cases all have
support, from both ANC and OP, which the board is required to give great weight.

Again, the Applicant directs the Board’s attention to the discussion of the principle of stare decisis,
addressed in greater detail in the September filings and reiterated below. This principle further
supports the Board’s authority to approve the pending cases—or, at a minimum, cautions against
denial—given that the cited Court of Appeals decision reversed the Board’s prior ruling on the
grounds that it violated stare decisis.

In light of the substantial evidence supporting the requested variances, the clear public and policy
benefits of approval, the consistency of these fact patterns with prior approvals, and the absence
of any opposition or potential appellant, there is no sound basis for denial under the current fact
patterns and previous fact patterns for other 900 ft. rule cases when applying principles of
administrative consistency. Accordingly, the Applicant respectfully requests that the Board
approve these cases.

II1. 900 FT. RULE

new use, but pre-dates Z.C. Order No. 614, and is entitled to operate as a nonconforming use with
or without the variance for the four ‘extra’ rooms.” “We owe deference to that interpretation, and
‘may not substitute [our] own judgment [for that of the BZA] so long as there is a rational basis
for the BZA's decision.”” Rodgers Bros. Custodial Servs., supra, 846 A.2d at 317. Moreover, the
BZA reasonably and convincingly found—based on witnesses' testimony—that “there will be little
difference between the external traffic” and noise “produced by 12 rooms and those produced by
eight.”8 We are equally satisfied with the BZA's careful and detailed treatment of the objections
raised by the OP and ANC, at pp. 17-20 of its order. Oakland Condo. v. D.C. Bd. of Zoning
Adjustment, 22 A.3d 748, 757 (D.C. 2011)





In Zoning Case 14-11, the 900 sq. ft. rule was not newly adopted but rather discussed at length; in
fact, it is likely the most robust record of the rule’s purpose in relation to the purpose of the RF
zones, since there is no available legislative history from its original adoption. The discussion in
14-11 focused on reinforcing the intent of the RF zones—specifically, preventing mid-block
conversions and large additions that would undermine the character of the rowhouse
neighborhoods. Purpose-built apartment buildings were not the subject of that dialogue; instead,
the concern was that combining multiple rowhouse lots could create oversized multi-unit
buildings, effectively turning RF-1 areas into de facto apartment zones. Other concerns related to
speculative overbuilding. This was over a decade ago, in 2014 and 2015.

By contrast, the subject property is a purpose-built apartment building, consistent with its adjacent
structures and denser, mixed-use neighborhood near transit. The request involves only four units
(Harvard), or an additional two units in VACANT space which cannot be put to any other use. This
is well within the scale contemplated by the RF-1 changes, and while 1Z is not required here, the
pricing of the proposed units is consistent with pricing for IZ units, making them affordable. As
such, the proposal both preserves the building’s original form while providing quality affordable
housing near transit, meeting the intent of the regulations. There is a more robust discussion on
this in the September filings in the respective records.

IV. STARE DECISIS

Each zoning case before the Board of Zoning Adjustment (BZA) must be evaluated based on the
specific facts and circumstances presented. However, this does not mean the Board operates
without constraint or discretion. While binding precedent may not apply in the same manner as it
does to courts of law, the legal doctrine of stare decisis and principles of administrative consistency
clearly govern the Board’s actions.

Stare decisis is a legal doctrine requiring courts—and by extension, administrative bodies—to
follow established interpretations when applying legal standards to similar facts. Derived from the
Latin phrase “to stand by things decided,” stare decisis promotes consistency, predictability, and
stability in the legal system by ensuring that decision-makers apply the same rules to similarly
situated parties. It is particularly important in land use and zoning matters, where regulatory
certainty is essential for orderly development and due process protections.

Although the BZA is not a court and its prior decisions do not create binding precedent, the
standards it applies must remain consistent over time, unless a clear and reasoned justification is
provided for a change. In other words, while the facts of each case may differ, the legal principles
used to evaluate those facts must remain constant. Abrupt or unexplained departures from settled
Board practice not only undermine fairness but also violate foundational norms of administrative
law.





The District of Columbia Court of Appeals has squarely addressed this issue. In Smith v. District
of Columbia Board of Zoning Adjustment, 342 A.2d 356 (D.C. 1975), the Court reversed the
Board’s decision to invalidate a zoning permit based on a sudden reinterpretation of the Zoning
Regulations. Petitioners in Smith had relied in good faith on a long-standing interpretation
consistently applied by both the Zoning Administrator and the Board itself. The Court held that
any departure from such an interpretation must be made prospectively and accompanied by
reasoned findings. As the Court explained:

“The Board made no findings relevant to petitioners’ claim that the Zoning Administrator’s
approval of the deck was given pursuant to a long-standing interpretation of the Zoning
Regulations... so that established principles of stare decisis require any change in that
interpretation to be made prospective only. While the Board is of course not bound for all time by
its prior positions, it should have considered this contention...”

(Smith v. BZA, 342 A.2d at 359) (emphasis added)

This language is critical. It confirms that the Board may evolve its interpretations, but only in
a transparent and equitable manner—and never as a basis to retroactively deny relief in a
case that mirrors prior approvals. Over the last 10 years or so, the BZA has granted relief from
the 900 square foot rule in a dozen or so cases involving either inherited conversions or minor unit
additions to existing apartment buildings. These approvals were based on a consistent reading of
the Zoning Regulations, supported by the legislative record of ZC Case No. 14-11, and informed
by case-specific factors like neighborhood character, building form, and historic use. If the Board
now wishes to depart from this approach, it must do so prospectively and with a fully articulated
legal rationale, not by retroactively denying relief in factually similar cases.

In sum, while no applicant is entitled to automatic approval based on past cases, they are entitled
to be evaluated under the same legal standards. Stare decisis ensures that the rules do not change
midstream, and that like cases are treated alike. That principle applies no less in administrative
zoning practice than it does in the courtroom.






Case No. Nature of the Request OP Exceptional Condition Practical Difficulty No substantial detriment to the
Address (how long it had been vacant, Report public good and without

Date purchase, etc. Link substantially impairing the

decided Degree intent, purpose, and integrity of
Applicant of the zone plan as embodied in
Info Relief the Zoning Regulations and

Map.

19517 From OP’s report: This application | OP OP Report: The | OP Report: If the Applicants | The RF-1 zoning regulations

is a request for retroactive zoning | Report | Applicants purchased | were required to convert the | permit a conversion to an

943 S relief to allow the existing | 19517 | the subject property in | building back to a single | apartment house by special

Street conversion of a rowhouse into a 3- 2009 and at that time, | family dwelling or flat to | exception with a condition that

unit apartment house in the RF-1| 609 sq. | according to  the | comply with the RF-1 |ensures that there would be

James zone. The building currently has | ft. per | applicant, it already was | regulations, they would be | adequate land area (900 square

Wright three separate residential dwelling | unit a three-unit building. | faced  with  substantial | feet) per residential dwelling

and Sin units that are occupied and have | propose | The three units have | renovation and expense, as | unit. However, in this specific

Wah Lee | been in existence since before the | d/existi | separate entrances and | well as the eviction of at | case, the three-unit apartment

current owners bought the property | ng meet egress and code | least one of the current | house has been in existence for

October in 2009; the applicant did not | -- requirements. The | residents who may also have | many years, and no adverse

2017 indicate why due diligence at the Applicants do not | lived in the building for | impact on nearby residents has

time of purchase did not bring this
nonconformity to light, or indicate
when the conversion may have
happened (OP assumes it was not
constructed as a three unit building).
The Applicants propose no changes
to the building as part of this
application, and there would be no
changes to the current conditions of
the three units. The Applicants are
requesting the zoning relief so that
they can get a Certificate of
Occupancy; to make the existing
situation legal.

propose to make any
physical changes to the
building. The property
does not have the
required 900 square feet
per unit in land area.

some time.

been shown. The relief would
allow the property owners to
acquire a valid Certificate of
Occupancy and be in
compliance with those
requirements, which is the only
reason they have requested the
relief.
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20116

2705 11th
Street,
NW

Elee and
Joseph
Wakim

October
2019

From OP’s report: This application
is a request for retroactive zoning
relief to allow retention of the
existing 3-unit apartment house in
the RF-1 The building
currently three  separate
residential dwelling units1 that were

Zone.
has

in existence well prior to the current
owners purchasing the property in
March 2019. Based on the previous
and anecdotal
the
conversion appears to have been
done in the 1980’s. The Applicants
propose no changes to the building’s

building permits

evidence from neighbors,

footprint as part of this application,
and no changes to the layout of the
three units are proposed beyond
interior renovations to each unit.
The Applicants are requesting
zoning relief to acquire a Certificate
of Occupancy to legalize the
existing situation and allow
renovation of the interior of the
units, which will be rented. The
applicants intend to occupy one of

the units.

OoP

Report
20116

488 sq.
ft.  of
land
area per
unit

OP Report: The
Applicants  purchased
the subject property in
2019 and at that time it
already was a three-unit
building. The property
does not have the
required 900 square feet
per unit in land area for
three The
not

units.
Applicants  do
propose to make any
physical/structural
changes to the building.
The three units have
separate entrances and
satisfy the requirements
for separate dwelling
units as interpreted by
DCRA (Exhibit 14).

OP Report: If the Applicants
were required to convert the
building back to a single-
family dwelling or flat to

comply with the RF-1
regulations, they would be
faced  with  substantial

renovation and expense, as
well as the loss of the rent
they would collect for the
third unit, which is part of
their anticipated income, as
submitted in their profit and
loss analysis (Exhibit 15).

OP Report: The Applicants are
not proposing any physical
changes to the building and the
current conditions, including the
number of occupied units, would
remain the same. Should the
requested relief be granted, there
would be no new impact on the
neighbors in terms of light, air,
density, or privacy. As such, the
requested relief would not have
a substantial detriment to the
public good. Neighbors have
written letters of  support
(Exhibits 32 to 37). The RF-1
zoning regulations permit a
conversion to an apartment
house by special exception with
a condition that there would be
adequate land area (900 square
feet) per residential dwelling
unit. However, in this specific
case, the three-unit apartment
house has been in existence for
many years, and no adverse
impact on nearby residents has
been shown. The relief would
allow the property owners to
acquire a valid Certificate of
Occupancy for renovations and
updating of the units.
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21081

3721 9th
Street,
NW

Alexandra
E.
Chevalier

April
2024

From Applicant’s Statement
(Exhibit 8): The Applicant
purchased the Property in 2021 and
it was already configured as a
three-unit Building. The Applicant
recently discovered that there is no
Certificate of Occupancy for the
existing third unit and is now
seeking relief to make the third unit
legal in order to obtain a Certificate
of Occupancy. The Applicant is not
proposing any changes to the
interior of the units and the only
minor change to the Building is the
construction of a spiral stair at the
rear of the Building that is required
for egress.

OoP

Report
21081

476.3
sq. ft.
of land
area per
unit

OP Report: The
Applicant states, and
has provided evidence
to the record, that when
they purchased the
property in 2021 it was
advertised as being
“configured” as a three
unit building and that

they only recently
found that there is no
Certificate of
Occupancy for this
configuration. The
applicant provides a
brief tenant history,

Exhibit #20E pg. 2,
which details that at the
time of purchases the
2nd Story and cellar
spaces were rented out
to long-term tenants
while the 1st floor was
utilized as a Short-term
rental. Additionally, the
record includes a letter
of support from the
existing 2nd  story
tenant that states the
building was configured
as an apartment house
when they first
occupied the unit in
2010, Exhibit #20C.

OP Report: The applicant
contests that if the requested
relief is not granted, the
building would need to be
reconfigured to two units,
which would result in the
loss of one unit. If the
Applicant was required to
convert the building back
into a single family dwelling
or flat, to comply with the
RF-1  regulations, they
would be faced with
substantial renovation and
expense, as well as the
eviction of at least one
current resident.

OP Report: The granting of the
variance to the minimum land
area requirement for the use
conversion would permit a level
of use which the Applicant has
demonstrated has existed for
some time, with no adverse
impact on nearby residents
shown. Furthermore, the
neighborhood context includes
moderate density mixed-use
properties in the immediate
vicinity. Therefore, the granting
of an area variance to legitimize
the  existing three  unit
configuration, one above that
which is allowed by right,
should not result in substantial
detriment to the public good.

The purpose of the RF-1 zone is
to provide for areas
predominately developed as row
buildings on small lots with no
more than two dwellings per lot.
Conversion to an apartment
house is permitted only through
special exception when there
exists enough land area to meet
the 900 square feet per unit
condition. In this case, the
existing building was converted
to three units by a previous
owner, and the three-unit
apartment house has been in
existence for many years with
occupants of all of the units. The
relief would legitimize this use.
While OP would normally not
support  relief  from  this
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provision, and does not as a rule
support retroactively approving
relief for proposals that could
not otherwise be supported, in
this case, given the unique
circumstances with this lot, OP
feels the applicant has made a
sufficient case to be considered
consistent with the intent of the

regulations.
21335 From Applicant Statement: The | OP OP Report: The subject | OP Report: The applicant is | OP  Report:  Granting the
Applicant inherited the Property | Report | property is encumbered | impacted by a practical | requested relief should not result
2016 Ist following the untimely death of her | 21335 | by exceptional | difficulty resulting from the | in a substantial detriment to the
Street, brother, Michael Wilson, who had conditions. The present | exceptional conditions | public good. The unit in question
NW owned the property since the 1980s. | 600 sq. | owner was not the | affecting the property. In | has existed at this site since the
Mr. Wilson died in 2019 from | ft. of owner when the third | order to bring the property | early 2000s. The applicant states
Pamela progressive debilitating MS and the | land unit was added. | into compliance with the | that “The existence of the 3rd
Wilson Applicant inherited the building, not | area per | According  to  the | Regulations, the existing | dwelling unit has resulted in no
realizing that it was not zoned for | unit application, the third | ground floor unit would need | impacts on light, air, or privacy
July 2025 | three units until just recently. It was | (exiting | residential unit appears | to be combined with the first | with respect to adjacent homes,
not until the Applicant engaged a | /propos | to have been added to | floor unit, or simply vacated. | nor has it increased traffic or
real estate broker to list the building | ed) the building in the early | A significant renovation to | congestion” (Exhibit 22A, p. 9).

for sale that she discovered that
there is no Certificate of Occupancy
for the existing third unit, and
therefore, the Applicant is now
seeking relief to legally validate said
unit in order to obtain a Certificate
of Occupancy.

2000s, and has existed
in that state for over two
decades. When the
present owner inherited

the  property, they
assumed  that  the
configuration was

allowed. The present
owner even invested in
renovations to all three
units after a fire in 2020
damaged the property,
and appropriate permits
were  obtained  for
improvements to all
three units. The
discrepancy was

combine units would be

expensive and practically
difficult, including
construction of a new

interior stair and removal of
a kitchen. Vacating two units
through the reconstruction
process and then losing one
unit  would significantly
impact rental income or
potential sales price. See
economic information from
the applicant at Exhibit 22A,
p. 8. The application also
states that the property has
been offered for sale, but that
the lack of a valid Certificate

OP also agrees with the idea that
any light, noise or privacy
impacts should be minimal as
there would be no additions or
alterations to the existing
structure. OP defers to DDOT on
transportation issues, but it is not
anticipated that the retention of a
single unit should impair the
local transportation network,
especially given the areas rich
concentration of transit. In
addition, the visual appearance
of the front of the building
would not change from its
current, historic state. There are
several other 3- unit buildings in
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discovered after the
renovations were
complete, and an

updated Certificate of
Occupancy reflecting
the change in ownership
was sought. Once the
two-unit limitation was
identified, the owner
began the process to
legalize  the  unit,
ultimately resulting in

the  present BZA
application.

Furthermore, the
application also

contends that the design
of the building makes
communication
between the different
floors  difficult to
construct. See Exhibit
22A,p. 7.

of Occupancy has meant that
offers have been below what
would be anticipated for a
three-unit building

the neighborhood, so this
property would not be out of
character ~with a  varied
rowhouse  community. The
applicant contends that not
granting relief would detract
from the public good, by
effectively creating a permanent
vacant unit. Or, should the
owner attempt to revert the
building to two units, that could
result in unnecessary
construction-related disruption
to nearby residents.

Granting the requested relief
should not impair the intent of
the Regulations. The RF-1 zone
anticipates and permits, by
special exception, apartment
buildings, and the subject
property has existed as an
apartment building since the
early 2000s. The Regulations
require that, for a conversion to
an apartment building in the RF-
1 zone, the property must have
900 square feet of land area per
dwelling unit. While the
property is unable to meet the
land area restriction for a three-
unit building, no changes to the
existing building are proposed.
Particularly given that the
current owner is not responsible
for the addition of a third unit,
granting the area variance would
not significantly impair the






integrity of the  zoning
regulations.
20289 From Applicants Statement: The OP OP Report: The | OP Report: The applicant | OP Report: The proposed
Subject Property is improved with a | Report | applicant has provided | has indicated that the | additional units should not pose
400 purpose-built residential apartment | 20289 | that the subject property | internal layout of the | substantial detriment to the
Seward Building which was constructed in is extraordinary because | apartment house is such that | public good. Exterior
Square, 1905. The Building currently has 246 sq. |it is improved with a | the cellar cannot be | modifications to the building are
SE fifteen (15) residential units, ft. of purpose-built apartment | practically incorporated into | not proposed, as the units would
although the Certificate of land building that was | the existing cellar units or | be fully contained in the existing
400 Occupancy is only for fourteen (14) | area per | constructed in 1905 and | ground floor units above. | cellar area. Neighbors abutting
Seward residential units. The cellar level unit became legally | The floor plan of the existing | the  building  should be
Square currently houses three (3) (existin | nonconforming upon | cellar level at Exhibit 6 | minimally impacted, since the
LLC residential units, an electrical room, | g) the adoption of the 1958 | shows that existing unit B2 | cellar would not require
and a large storage area measuring Zoning  Regulations. | is separated from the subject | additional excavation for the
November | approximately 1,050 square feet. 202 sq. | The interior layout of | space by a load bearing wall, | conversion. In addition, the
2020 The Applicant is proposing to ft. of the building is also [ and units B1 and B3 are | neighborhood is a mix of uses
convert the storage space into two | land exceptional, as the | separated from the subject | along Pennsylvania Avenue,
(2) new residential units, renovate | area per | laundry facilities that | space by the building’s | including  residential and
and relocate the bathroom of one of | unit were originally located | stairwell. The relocation of | commercial, where additional
the existing cellar units, and create | (propos | in the cellar as an | load bearing walls and | residential density is
a corridor leading to all units with | ed/appr | amenity for the | stairwells in the cellar would | appropriate.
the remaining space. The Applicant | oved) residents have been | cause practical difficulties to

is also proposing to make an
existing fifteenth (15th) unit legal,
as the C of O is only for fourteen
(14) units

removed, and washers
and dryers have been
installed in individual
units. As a result, the
cellar is vacant and
currently not occupied
by any other use.

the owner of the property, as
it would be difficult, costly
and disruptive to existing
tenants. The resulting floor
plan would create units that
would be inconsistent with
the size of existing units in
the building. In addition,
incorporating the space into
the units on the first floor

The addition of three units in an
existing 14-unit, purpose-built
apartment house should not
cause substantial harm to the
Zoning  Regulations.  The
apartment house predates the
1958 Zoning Regulations and is
an existing nonconforming
building. The requested relief
would allow the applicant to
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would result in the necessary
addition of circulation that
would create inefficiencies
and potentially reduce the
functionality of each unit. If
relief is not granted for the
existing unit that is not
permitted by the Certificate
of Occupancy, it would
result in the removal of a unit
that is currently occupied.
Removal of the unit would
result in vacant space within
the building that would be
practically  difficult to
convert for another purpose,
such as a building amenity.
Leaving the cellar
unoccupied could result in
maintenance and security
issues that would pose safety
risks to tenants, as it is the
lowest level of a corner lot
that has high visibility.

make use of otherwise unusable
space in the cellar to create two
additional dwellings in a mixed-
use, transit-accessible
neighborhood. An existing unit
that is not permitted by the
Certificate of Occupancy has
been in existence for several
years and has been occupied, so
the impact to the neighborhood
would be negligible. There are
no  exterior  modifications
proposed for the building, so the
height and massing of the
structure would continue to be
appropriate for the
neighborhood in which it is
located.

20002

21 Seaton
PINE

Mattie and
Sallie

Johnson

June 2019

From OP’s Report: This application
is a request for retroactive zoning
relief to allow the existing
conversion of a rowhouse into a 3-
unit apartment house in the RF-1
zone. The building currently has
three separate residential dwelling
units that have been in existence
since before the current owners
bought the property in 2002. Based
on the previous building permits and
anecdotal evidence from neighbors,
the Applicant speculates that the
conversion was done between 1992
and 1994. The Applicants propose

OP

Report
20002

575 sq.
ft. of
land
area per
unit
(exiting
/propos
ed)

OP Report: The
Applicants  purchased
the subject property in
2002 and at that time it
already was a three-unit
building. The three
units have separate
entrances and according
to the Applicant they
have been inspected and
meet egress and code
requirements. The
Applicants do  not
propose to make any
physical changes to the

OP Report: If the Applicants
were required to convert the
building back to a single
family dwelling or flat to
comply with the RF-1
regulations, they would be
faced  with  substantial
renovation and expense, as
well as the loss of the rent
they would collect for the
third unit which is part of
their anticipated income.

OP Report: The Applicants are
not proposing any physical
changes to the building and all of
the current conditions including
the number of occupied units
would remain exactly the same.
Should the requested relief be
granted, there would be no new
impact on the neighbors in terms
of light, air, density, or privacy.
As such, the requested relief
would not have a substantial
detriment to the public good.
Multiple neighbors have written
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no changes to the building as part of
this application, and there would be
no changes to the current conditions
of the three units. The Applicants are
requesting the zoning relief so that
they can get a Certificate of
Occupancy to make the existing
situation legal.

building. The property
does not have the
required 900 square feet
per unit in land area

letters of support (Exhibits 4 and
29).

The RF-1 zoning regulations
permit a conversion to an
apartment house by special
exception with a condition that
ensures that there would be
adequate land area (900 square
feet) per residential dwelling
unit. However, in this specific
case, the three-unit apartment
house has been in existence for
many years, and no adverse
impact on nearby residents has
been shown. The relief would
allow the property owners to
acquire a valid Certificate of
Occupancy and be in
compliance with those
requirements, which is the only
reason they have requested the
relief.

19574

10 3rd
Street NE

Shirley
Taylor

October
2017

From OP’s Report: This application
is a request for retroactive zoning
relief to allow the retention of the
long time existing three residential
units in the RF-3 zone. The building
currently has three separate
residential dwelling units — two in
the primary building and one in the
accessory building - that have been
in existence since before the family
bought the property 80 years ago.
The accessory building was
constructed in approximately 1881
as a stable with one story above and
the 3rd story was most likely added
in the 1920s. The accessory building

OoP

Report
- 19574

662 sq.
ft. of
land
area per
unit
(existin
g/propo
sed)

OP Report: The
Applicant’s family has
owned the subject
property for many
decades and during that
time it has had three
residential units in the
two separate buildings.
The accessory building
is exceptionally large
and currently has one
residential unit on the
2nd and 3rd floors (with
parking below). The
accessory building was
originally  constructed

OP Report: If the Applicant
was required to comply with
the RF-3 regulations and
eliminate one residential unit
in either the principal or
accessory  building, the
Applicant states they would
be faced with substantial
renovation and expense, as
well as the loss of the income
from the third unit. The two
upper floors of the accessory
building are exceptionally
large to be used for storage
for the primary building and
are  better suited (and

OP Report: The Applicant is not
proposing any exterior changes
to either building and the
number of residential units
would remain exactly the same
as it has been for many decades.
The Applicant has withdrawn
the proposal for a new roof deck
on the accessory building and
should the requested relief be
granted to allow three units,
there would be no new impact on
the neighbors in terms of light,
air, density, or privacy. As such,
the requested relief should not
have a substantial detriment to
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has parking on the ground floor and
the residential unit on the 2nd and
3rd stories. In the primary building,
there is a basement unit and a second
unit on the 1st, 2nd and 3rd floors.
These two units have long-terms
tenants and the accessory building is
currently vacant after a tenant
recently moved out so the Applicant
could make some  needed
renovations. The Applicant
proposes no exterior changes to the
two buildings as part of this
application, and there would be no
changes to the current conditions of
the three units. The Applicant has
withdrawn their initial request to
install a roof deck on the accessory
building. The accessory building
currently has one garage parking
space and that would remain. The
Applicant is requesting the zoning
relief so that they can get a
Certificate of Occupancy and make
the existing three unit configuration
legal.

in 1881 with a ground
level stable and 2nd
floor and the 3rd floor
dates to the 1920s. The
Applicant does not
propose to make any
exterior changes to
either of the two
buildings. The property
does not have the
required 900 square feet
per unit in land area for
three units.

possibly purpose built) for
the existing residential use.
Additionally, the ground
floor unit in the primary
building is currently
occupied by a family
member who has
degenerative health issues
with accessibility limitations
to climbing stairs and the
Applicant needs to retain this
as a separate unit.

the public good. Numerous
neighbors have written letters of
support (Exhibits 30, 32-40, 42-
43, 49-50, and 52).

The RF-3 zoning regulations
permit a conversion to an
apartment house by special
exception and the Applicant’s
proposal meets all of the special
exception conditions except one
— it does not meet the condition
that ensures that there would be
adequate land area (900 square
feet) per residential dwelling
unit. However, in this specific
case, the three units have been in
existence for multiple decades,
well  before the  zoning
regulations were enacted, and no
adverse 1impact on nearby
residents has been shown.
Because the building has been
used for a residence for decades,
OP finds the relief to allow the
third residential unit would not
harm the zoning regulations.
The relief would allow the
property owner to acquire a
valid Certificate of Occupancy
and be in compliance with those
requirements for three units.






19959

2801 R
Street, SE

Capitol
Enterprise
LLC

April
2019

From Applicant Statement: The
Subject Property is improved with a
purpose-built five-unit apartment
Building which was constructed in
1941. The ground floor currently
houses one (1) apartment unit,
storage space, utility space, and a
boiler room. The Applicant is
proposing to modernize the Building
by renovating the units, enlarging
the overall building footprint, and
relocating the utilities. The new
HVAC units will be moved to the
roof, the water heaters will be
tankless and located in the kitchen
cabinets, and the electrical meters
will be located outside on the front
fagcade. The relocation of the utilities
will help to modernize the Building
and provide an efficient use of space
but will leave vacant space on the
ground level (in addition to the
existing vacant space which was
originally set aside for storage). The
current storage space has not been
used by the residents for some time
and that space will continue to be
vacant without the requested relief.
As the modernization will increase
vacant, 1idle cellar space, the
Applicant is proposing to convert
the Subject Space in the cellar into
one (1) residential unit for a total of
six (6) units.

OoP

Report
19959

516.5
sq. ft.
of land
area per
unit
(existin
g)

430.5
sq. ft.
of land
area per
unit
(propos
ed/appr
oved)

OP Report: The existing
structure was
constructed as a 5-unit
apartment house in
1941 and became a
nonconforming

structure after adoption
of the Zoning
Regulations in 1958.
The first and second
floors contain a total of
four one-bedroom units.
A fifth one-bedroom
unit occupies one-half
of the basement level.
The other half of the
basement is a utility and
storage area with a
floorplan identical to
the apartment unit
above it. The applicant
proposes to  update
systems and layouts in
the existing apartment
building. The hot water

heater, common
washing facilities, and
other mechanical

systems now located in
half of the basement
would be moved to the
individual wunits and
HVAC COmpressors
would be located on the
roof. A more efficient

layout would enable
each  current  one-
bedroom unit to
accommodate two

OP Report: Absent the
requested relief, the
applicant states it would be
confronted by a practical
difficulty that would
impinge on the feasibility of
the building’s proposed
modernization. The utility
room has an exterior stair
leading to a separate entry
for that half of the basement.
Leaving that area vacant
could pose a security risk for
the remainder of the
building. The applicant has
indicated that expansion of
the ground floor unit above
to incorporate this basement

space would require
extensive alterations,
including an additional
stairway, which  would

significantly reduce useable
area on the first floor for
little gain in basement
useable square foot area. The
applicant has also stated that
the internal layout is such
that the storage/utility area
cannot be  practically
incorporated into an
expansion of the existing
basement unit. A vacant
basement space also presents
potential maintenance
difficulties in that space,
even while the remainder of
the building is occupied.

OP Report: The proposed
additional units should not pose
substantial detriment to the
public good. Exterior
modifications to the building are
not  proposed.  Neighbors
abutting the building should be
minimally  impacted, since
additional excavation would not
be necessary. The applicant
would continue to screen the
trash with a code-complaint
enclosure in the building’s rear
yard. The income generated
from the additional unit would
also help to ensure that the
quality of the building’s future
maintenance would reflect the
standards of the surrounding
area.

The addition of one unit in an
existing 5-unit, purpose-built
apartment house should not
cause substantial harm to the

Zoning  Regulations.  The
requested relief would allow the
applicant to make use of

otherwise unusable space to
create an additional dwelling in
a mixed-density neighborhood
with significant transit access on
nearby Pennsylvania Avenue,
S.E.
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bedrooms and would
free-up all space in the
existing utility/storage
area that occupies half
of the basement.

19718
1800 5™
Street,
NW

Revie
Dow, LLC

May 2018

From Applicant Statement: The
Applicant is attempting to utilize
the flexibility inherent in the
Zoning Regulation to achieve the
most efficient, attractive, and
economical building design that
creative approaches may yield.
These optional approaches are
intended to provide additional
opportunities for creative design.

OoP

Report
19718

356 sq.
ft. of
land
area per
unit
(existin
g

237 sq.
ft. of
land
area per
unit
(propos
ed/appr
oved)

OP Report: The existing
structure was converted
into a four-unit
apartment house in
1941, and remained in
that condition until it
was vacated in 2015 to
allow for intensive
modernization of the
building. Construction
has been completed on
the ground and second
floors  within  the
existing footprint and
layout, including the
incorporation of
modern appliances,
electric and plumbing
upgrades, and structural

floor  improvements.
The applicant  has
indicated to OP that the
units are  800-900

square feet in area.

OP Report: In modernizing
the building, the mechanical
systems that used to be
located in the basement have
been moved to the individual
units, leaving the basement
vacant. The applicant is
unable to combine the
basement with the first floor
because code compliant
circulation would disrupt the
first-floor layout, creating an
inefficient  footprint. A
modification this significant
would also require the
plumbing and electrical
systems be redone, resulting
in significant increases in
cost. The applicant has
further indicated that the
generous size of the units
does not necessitate that the
basement be used as a
storage area, as sufficient
storage has been included in
each unit. A vacant basement
presents potential
maintenance difficulties in
that space, even while the

OP Report: The proposed
additional units should not pose
substantial detriment to the
public good. Exterior
modifications to the building are
not proposed, as the units would
be fully contained in the existing

basement area.  Neighbors
abutting the building should be
minimally  impacted, since

additional excavation would not
be necessary. In addition, the
apartment house is located in a
transit-rich neighborhood where
additional residential density is
appropriate. In working with the
ANC, the applicant has agreed to
screen the trash with a code-
complaint enclosure, which is an
improvement from its current
condition.

The addition of two units in an
existing four-unit, purpose-built
apartment house should not
cause substantial harm to the

Zoning  Regulations.  The
requested relief would allow the
applicant to make wuse of

otherwise unusable space to
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remainder of the building is
occupied.

create two additional dwellings
in a transit-accessible
neighborhood. There are no
exterior modifications proposed
for the building, so the height
and massing of the structure
would continue to be appropriate
for the neighborhood in which it
is located. Because this is an
existing apartment house, the
proposed increase in units does
not require compliance with
Inclusionary ~ Zoning  (IZ)
regulations; however, the
applicant has agreed to consider
the voluntary provision of an
affordable unit through this
program, but has not yet
provided a commitment to do so.

19625

61 Rhode
Island
Avenue
NE

61 Rhode
Island
Avenue
NE, LLC

December
2017

From OP’s Report: The building
was constructed around 1954 as a
21-unit apartment building and non-
residential use on the northwestern
portion of the ground floor. The
applicant has provided Certificates
of Occupancy dating back to 1954
showing that portion of the ground
floor bring uses for delicatessen and
or grocery and restaurant uses up to
1968. After those uses were vacated
the space was then partially used to
store mechanical equipment which
served Sprint and Nextel antennas
located on the roof. The applicant
states that the space has been vacant
since mid-2014, over three years,
and the nonconforming status has
expired under Subtitle C § 204.4
which states: Discontinuance for

oP

Report
- 19625

268 sq.
ft. of
land
area per
unit
(existin
g/propo
sed)

OP Report: The
applicant is faced with
an exceptional situation
leading to a practical
difficulty in meeting the
requirement of 900
square feet per unit in
the building which was
constructed prior to the
adoption of the 1958

and current Zoning
Regulations to
accommodate 21

residential units and a
small area on the
ground floor for non-
residential use. This
purpose-built building
cannot meet the
requirement except

OP Report: Expansion of the
existing ground floor units
into the space would be
disruptive to the occupants
as they would have to be
relocated, possibly off-site,
during the expansion. Due to
the topography and shape of
the property, expanding into
the space would create odd
shaped, inefficient units.
Leaving the space vacant
would not be an optimal
situation as it could create
nuisances that could pose
safety and security risks to
residents. In addition, having
a vacant space near the of
Rhode Island Avenue/U
Street/Lincoln Avenue

OP Report: The proposed units
should not pose substantial
detriment to the public good, and
therefore residential uses would
be appropriate. No exterior
modifications to the building are
proposed, as the units would be
fully contained within the
ground floor space. The church,
adjacent residential neighbors
and users of the alley and Rhode
Island Avenue would be
minimally impacted by the new
units. As recommended by the
Department of Transportation
(DDOT), the applicant has
agreed to replace paving in front
the western portion of the
building along Rhode Island
Avenue which would reduce the
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any reason of a nonconforming use
of a structure or of land, except
where governmental action impedes
access to the premises, for any
period of more than three (3) years,
shall be construed as prima facie
evidence of no intention to resume
active operation as a nonconforming
use. Any subsequent use shall
conform to the regulations of the
zone in which the use is located.
Since the nonconforming status has
expired, the approval of a use
variance to resume commercial
occupancy of the space would be
required. The applicant has opted to
convert the space to residential use
as permitted in the RF-1 zone.

through a major
configuration of the
building, and a loss of
many residential units.
The applicant has
indicated that using the
space for other uses
complementary to the
residential use such as
laundry or storage is not
appropriate. The units
run an avenge of 816
square feet, making the

need for additional
storage space not
necessary.  Similarly,

laundry facilities are
already provided on-site
and additional facilities
are not necessary.

intersection which is heavily
used by pedestrian could
detract from the building and
neighborhood. Based on all
these situations, it is a
practical difficulty for the
applicant to use the space for
any other use than residential
and meet the 900-square foot
per unit requirement.

pervious area and help to give
the area a more residential feel.

The addition of the two units in

the existing 21-unit, purpose-
built apartment building should
not cause substantial harm to the
Zoning Regulations. Many of
the residents of the building
currently receive rent assistance
through vouchers. The requested
relief would allow the applicant
to make use of the space to
create  additional  dwelling
potentially for low income
earners who depend on vouchers
in a transit-accessible
neighborhood. No  exterior
modifications are proposed for
the building, so the height and
massing of the structure would
continue to be appropriate for
the neighborhood in which it is
located.

19570

220 2nd
Street SE

GWC 220
Residentia
1LLC

September
2017

From Applicant Statement: In
response to market demands, the
Applicant is renovating the entire
building under a separate building
permit application, which will
eliminate the communal laundry
facility in the basement and provide
individual washers and dryers in
each of the existing 12 apartments.
Under this BZA application, the
Applicant seeks to add a one-
bedroom unit in the former laundry
area of the basement, bringing the
total count to 13 units. There would
not be any change to the existing

oP

R?port
19570

512 sq.
ft. of
land
area per
unit

OP Report: The existing
apartment house was
constructed in 1955,
prior to the adoption of
the 1958 and current
Zoning  Regulations.
Laundry facilities were
originally located in the
basement as an amenity
for  the residents;
however, the applicant
has applied for building
permits to renovate the
apartment house, under
which the scope of work

OP Report: The applicant
has indicated that the
internal layout is such that
the basement cannot be
practically incorporated into
the existing ground floor
units. Expansion of the
ground floor units into the

basement would require
extensive alterations,
including additional
stairways, which would

significantly reduce useable
area on the ground floor for
very little gain in basement

OP Report: The proposed
additional unit should not pose
substantial detriment to the
public good. Exterior
modifications to the building are
not proposed, as the unit would
be fully contained in the existing
basement area.  Neighbors
abutting the building should be
minimally impacted, since areas
around the basement remain
unexcavated. In addition, the
neighborhood is a mix of uses,
including residential,
commercial, and institutional-
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configuration or footprint of the
building; all changes would be to the
interior of the building. The
basement unit would be
approximately 615 square feet in
size. The conversion will allow the
Applicant to make use of a space
that would otherwise not be
functional.

includes the installation
of washers and dryers in
each unit. As a result,
the basement is vacant
and  currently not
occupied by any other
use.

square foot area. It is further
noted that leaving the space
vacant could create
nuisances that would pose
safety and security risks to
tenants. The applicant has
indicated that, given that the
apartment house consists of
larger, 800 square foot, two
bedroom units, there is not a
need to use the basement as
a storage area for residents.
Each unit includes adequate
storage. In addition, seven
double bicycle racks would
be located in the court
located between the
apartment house and north
property line, so there is not
a need to provide long term
bicycle parking in the
basement. Although it is not
required for this expansion,
the applicant should
consider securing the bike
racks for the benefit of the
residents

related uses near the Capitol
Building and along the
Pennsylvania Avenue corridor,
where additional residential
density is appropriate. The
applicant has had discussions
with adjacent property owners,
and has committed to entering
into a construction agreement
with the property owner to the
north of the site. Also, at the
request of the same neighbor, the
applicant will continue to
remove trash through the front
of the building in order to
minimize rodent control issues,
and is prepared to include that as
a condition of this request

The addition of one unit in an
existing 12-unit, purpose-built
apartment house should not
cause substantial harm to the
Zoning  Regulations.  The
requested relief would allow the
applicant to make use of
otherwise unusable space to
create an additional dwelling in
a mixed-use, transit-accessible
neighborhood. There are no
exterior modifications proposed
for the building, so the height
and massing of the structure
would continue to be appropriate
for the neighborhood in which it
is located.
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Application No. 18312 of Rashid Salem, pursuant to 11 DCMR § 3103.2, for a variance from
the lot area requirements under § 401.3, to allow a conversion of a one-family dwelling into a

four-unit apartment house in the R-4 District at premises 1341 Irving Street, N.W. (Square 2848,
Lot 815).

HEARING DATE: February 14, 2012
DECISION DATE: March 13, 2012
DECISION AND ORDER

This self-certified application was submitted October 3, 2011 by Rashid Salem (“Applicant”),
the owner of the property that is the subject of the application. The application Was filed pursuant
to 11 DCMR § 3103.2 for an area variance from the minimum lot area requirement under
§ 401.3 to allow a conversion of a one-family dwelling into a four-unit apartment house in the
R-4 District at premises 1341 Irving Street, N.W. (Square 2848, Lot 815). Following a public
hearing, the Board of Zoning Adjustment (the “Board”) voted 4-1 on March 13, 2012 to grant the
application.

PRELIMINARY MATTERS

Notice of Application and Notice of Public Hearing. By memoranda dated October 6, 2011, the
Office of Zoning sent notice of the application to the Office of Planning (“OP”); the District
Department of Transportation; the Councilmember for Ward 2; Advisory Neighborhood
Commission (“ANC”) 1A, the ANC for the area within which the subject property is located;
and the single-member district ANC 1A06.

A public hearing was scheduled for February 14, 2012. Pursuant to 11 DCMR § 3113.13, the
Office of Zoning on November 11, 2011, mailed notice of the hearing to the Applicant, the

! In addition to the § 401.3 relief, the application originally sought a variance from the lot occupancy requirement of § 403 to
construct rear balconies on all three floors. The Applicant withdrew the lot occupancy request in its pre-hearing statement filed
on January 3, 2012, and provided revised plans without the balconies.
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owners of property within 200 feet of the subject property, and ANC 1A. Notice was published
in the D.C. Register on November 11, 2011. (58 DCR 9509.)

Requests for Party Status. In addition to the Applicant, ANC 1A was automatically a party in this
proceeding. There were no additional requests for party status.

Applicant’s Case. The Applicant provided testimony and evidence from Rashid Salem, the
Applicant and owner of the subject property; Tim Chamberlain, owner of Kealee Construction,
LLC, the contractor for the reconstruction/addition project; Janet Bloomberg of Kube
Architecture, the project architect; and Barrett Evans, a real estate agent and developer, and a
resident of the Columbia Heights neighborhood.

Government Reports. By report dated February 7, 2012 and through testimony at the public
hearing, OP recommended denial of the requested variance. According to OP, “Although the
building is exceptional in its state of disrepair, that condition does not appear to lead to a
practical difficulty for the applicant.” OP also testified in its report that the relief would be a
detriment to the public good because the conversion “would diminish the availability of family-
sized housing stock in the area.” OP also stated that the relief would impair the intent of the
Zoning Regulations.

ANC Report. By Form 129 — Advisory Neighborhood Commission (ANC) Report, including an
attachment, filed with the Office of Zoning on February 29, 2012, ANC 1A indicated that, at a
regular, duly noticed monthly public meeting held on January 11, 2012 with a quorum present,
the ANC voted 8-1-1 to recommend that the Board approve the application with the condition
that the Board limit the approval to three units, rather than four units. This letter noted that the
four-unit scenario prompted concerns about parking from some commissioners.

Persons in Opposition. The Board heard testimony from two persons in opposition to the
application, including Steve Greenwood of 1317 Irving Street, N\W., and Andrew Krieger of
1309 Irving Street, N.-W. The Board received a letter in opposition signed by various neighbors,
as well as several letters of support from neighbors, including the two neighbors immediately
adjacent to the subject property.

FINDINGS OF FACT
The Subject Property and Surrounding Area
1. The subject property is located at 1341 Irving Street, N.-W., Square 2848, Lot 815.

2. Lot 815 is a rectangular shaped interior lot with a land area of 2,471.58 square feet. The lot is
approximately 16.67 feet wide and 148.265 feet long.

3. The subject property is located in the R-4 Zone District.
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4.

The subject property is improved with a three-story row dwelling with one below-ground
level.

The structure was originally constructed around 1910, and a two-story addition was added to
the rear of the existing building in the early 1950’s.

The subject property currently contains one parking space.

The 1300 block of Irving Street, N.W. is comprised almost exclusively of row dwelling
structures consisting of one-family dwellings, flats, and converted apartment houses.

The subject property is located approximately 360 feet from the Columbia Heights Metrorail
Station on the corner of 14™ and Irving Streets, N.W.

The Applicant’s Project

9.

10.

11.

12.

13.

The Applicant proposes to construct a three-story addition to the rear of the structure on the
subject property and to restore and renovate the exterior and interior of the remaining
existing structure. In the process, the Applicant intends to convert the structure into a four-
unit apartment house with one living unit on each level.

A conversion to an apartment house is permitted in the R-4 zone district, pursuant to §
330.5(e), subject to §§ 401.3 and 403.2.

Subsection 401.3 requires a minimum land area requirement of 900 square feet for each unit,
while § 403.2 requires a maximum lot occupancy of the greater of (i) 60% or (ii) the existing
lot occupancy as of the date of conversion.

Although the project does not exceed the lot occupancy limit, it will not comply with the land
area requirement. The subject property consists of 2,471.58 square feet of land. With four
apartment units, the land area provided by the subject property is approximately 617.9 square
feet per apartment unit.

The completed project will continue to provide one legal parking space and will also provide
an adjacent compact parking space as a “limited common element” available for purchase by
one of the eventual condominium unit owners.

The Exceptional Condition of the Subject Property

14.

Prior to acquisition by the Applicant, the subject property was vacant for approximately 15
years.
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15.

16.

17.

18.

19.

20.

A previous owner of the property was in partnership with a developer who partially
demolished the interior of the building, and then abandoned the project.

The structure is now only a gutted shell with walls and a roof and, as detailed below, is in a-
state of disrepair.

The Board credits the findings contained in the report of the Applicant’s structural engineer,
Steven D. Goughnour, P.E., of Goughnour Engineering, PC, that (i) the floor joists over the
crawl space at the rear of the house were severely rotted and several were cracked and
buckled, (ii) the wood header supporting the rear wall of the upper two levels is severely
rotted and cracked, (iii) the wood joists supporting the low roof at the rear of the building are
rotted and are cracked and buckled, (iv) the wood roof sheathing for the high roof as water
stains, the roof joists also appear to be stained and some of the joists appear to have rot, (v)
the two story wall at the side of the west side of the rear portion of the house is cracked and
has shifted, and (vi) the rear wall of the upper levels is cracked and shifting around windows.

Mr. Goughnour’s professional recommendation was to demolish the two-story rear section of
the structure as well as the rear wall of the remaining three-story portion of the building
(which the Applicant noted he had already done by the time of this hearing). Tim
Chamberlain, owner of Kealee Construction, and general contractor for this project, agreed
with this analysis.

In order to replace the two-story rear section of the building, the new addition must be
constructed to the lot line thereby removing the nonconforming closed court. This resulted in
significant additional expense to relocate the structure’s existing footprint and foundation.

In addition, every other significant aspect of the structure needed to be replaced, including
all plumbing, HVAC, electrical, windows, floor joists, and roof.

The Exceptional Condition Results in a Practical Difficulty

21.

22.

23.

The additional expense to restore the subject building, caused by the building’s extraordinary
state of disrepair, was such that restoring the structure as anything less than four apartment
units was not an economically viable option, after considering probable market values for the
finished product.

The Board accepts the conclusion of comparative market analysis evidence submitted by the
Applicant that the average price per square foot for condominium units in this section of the
city was markedly lower for units larger than 2,000 square feet than it was for units of less
than 1,600 square feet.

Based on those projected market values, the Board finds that, as a result of extraordinary cost
to restore the subject building, the development of the subject property as anything less than
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proposed unit, the applicant needs a variance from the minimum lot restrictions under 11 DCMR
§ 401.3 to allow the conversion of the subject building to a four-unit apartment house.

The Board concludes that the Application satisfies the requirements necessary for variance relief,
as follows: ‘

The Board concludes that the condition and the circumstances surrounding the subject property
constitute an exceptional condition and situation. The building has been blighted and vacant for
15 years, is in a state of severe dilapidation and suffers from structural integrity to such a degree
that a structural engineer recommended that the owner demolish the rear portion of the structure
and the rear wall of the remaining portion of the structure.

The Board concludes that complying with the Zoning Regulations by restoring the building as
anything less than a four-unit residential building would impose an unnecessary burden upon the
owner as a result of the extraordinary additional expense necessary to restore the subject building
back to productive and sustainable use. Based on the building’s extreme state of disrepair and the
expense required to restore the building, developing anything less than a four-unit apartment
house in this case would not be economically viable and would put the property in danger of
remaining idle. Preventing usable land from remaining idle is one of the primary reasons for
providing variance relief. Variances from the strict application of the Zoning are “designed to
provide relief from the strict letter of the regulations, protect zoning legislation from
constitutional attack, alleviate an unjust invasion of property rights and prevent usable land from
remaining idle.” Palmer v. D.C. Board of Zoning Adjustment, 287 A.2d 535,541 (D.C. 1972).

The Board further finds that variance relief can be granted to this applicant without substantial
detriment to the public good or the integrity of the zone plan.

As to the integrity of the zone plan, the OP noted that delivering housing comports with the
District's high-priority objective of increasing the number of residents in the District. Moreover,
the project conforms to the Comprehensive Plan for Ward 1, which encourages development
near Metrorail stations and neighborhood stabilization. Lastly, the R-4 Zone typically contains
moderately dense neighborhoods, which frequently contain smaller apartment units.

As to whether the grant of the variance will result in substantial detriment to the public good, the
Board notes that the Applicant has agreed to restrict the building’s occupants from participating
in the permit parking program described at 18 DCMR § 2411. Program participants are issued
stickers that exempt their vehicles from the parking restrictions applicable to neighborhood
streets protected by the program. As a result of the condition, the building’s occupants will not
compete for curbside parking. The Board does not share OP’s concern that granting the variance
would diminish the availability of family sized housing stock in the area. OP’s view mostly
stems from its belief that this property could be successfully rehabilitated with fewer and
therefore larger units. For reasons stated earlier, the Board does not consider that to be a viable
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option. Thus, denying the variance would not preserve family-sized housing stock, but prevent
the addition of new and needed housing in this area.

Great Weight

Section 13(b)(d) of the Advisory Neighborhood Commission Act of 1975, effective March 26,
1976 (D.C. Law 1-21; D.C. Code § 1-309.10(d)(A)), requires that the Board's written orders give
“"great weight" to the issues and concerns raised in the recommendations of the affected ANC. In
this case the ANC 1A’s opposed the granting of four units, but supported a three-unit conversion.
One of the primary concerns with the four-unit configuration was parking. Because the Applicant
has agreed to fully restrict the eventual condominium owners’ right to participate in the District’s
Residential Permit Parking program, and also because of the property’s location very near a
Metrorail station, the Board believes that the parking concerns have been addressed. For this
reason, and because the Applicant met the elements for granting a variance for a four-unit
conversion, the Board does not find the ANC’s advice persuasive.

The Board is required under § 5 of the Office of Zoning Independence Act of 1990, effective
September 20, 1990 (D.C. Law 8-163, D.C. Code § 6-623.04) to give great weight to OP’s
recommendations. While OP found that the property was subject to an exceptional condition, it
found no practical difficult resulted and that the grant of the variance would substantially harm
the integrity of the zone plan and the public good. For the reasons explained in its discussion of
these elements, the Board disagrees.

For the reasons stated above, the Board concludes that the applicant has met its burden of proof.
It is hereby ORDERED that the application is hereby GRANTED, SUBJECT to the approved
plans as shown on Exhibit 31, and with the following CONDITION:

The Applicant or his successor and assigns shall include within the
Condominium Covenants a provision that restricts all unit owners from
participating in the Residential Permit Parking program and shall adopt and
record condominium covenants that memorialize that restriction prior to
obtaining the first certificate of occupancy for the project.

VOTE: - 4-1-0 (Meredith H. Moldenhauer, Nicole C. Sorg, Lloyd J. Jordan, and Jeffrey L.
Hinkle to Approve; Michael G. Turnbull to Deny)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
The majority of the Board members approved the issuance of this order.
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ATTESTED BY:

SARA A/,
Directgr, Office of Zoning

FINAL DATE OF ORDER: JUN 13 202

PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT
UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6.

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO-
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A
REQUEST FOR A TIME EXTENSION PURSUANT TO § 3130.6 AT LEAST 30 DAYS
PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND THAT SUCH
REQUEST IS GRANTED. NO OTHER ACTION, INCLUDING THE FILING OR
GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT TO §§ 3129.2
OR 3129.7, SHALL EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR § 3125, APPROVAL OF AN APPLICATION SHALL INCLUDE
APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR
THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE.
AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE
BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME
BY THE BOARD OF ZONING ADJUSTMENT.

PURSUANT TO 11 DCMR § 3205, THE PERSON WHO OWNS, CONTROLS, OCCUPIES,
MAINTAINS, OR USES THE SUBJECT PROPERTY, OR ANY PART THERETO, SHALL
COMPLY WITH THE CONDITION IN THIS ORDER, AS THE SAME MAY BE AMENDED
AND/OR MODIFIED FROM TIME TO TIME BY THE BOARD OF ZONING
ADJUSTMENT. FAILURE TO ABIDE BY THE CONDITIONS IN THIS ORDER, IN
WHOLE OR IN PART SHALL BE GROUNDS FOR THE REVOCATION OF ANY
BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS
ORDER. :

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
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RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION,
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT
BE TOLERATED. VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.
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Application No. 18448 of 3579 Warder Street LLC, pursuant to 11 DCMR § 3103.2, for
variances from the lot area requirement under § 401.3, lot occupancy requirement under § 403.2,
and nonconforming structure requirements under § 2001.3 to allow the conversion of a rooming
house into a four-unit apartment building in the R-4 District at premises 1221 Otis Place, N.W.
(Square 2829, Lot 57).!

HEARING DATE.:. November 27, 2012
DECISION DATE: January 15, 2013
DECISION AND ORDER

This self-certified application was submitted on June 12, 2012 by 3579 Warder Street LLC (the
“Applicant”), the owner of the property that is the subject of the application. The application, as
amended, requests area variances from requirements pertaining to maximum lot occupancy under
§ 403.2, the enlargement of a nonconforming structure under § 2001.3, and minimum lot area
under § 401.3 to allow the enlargement and conversion of a two-story, 11-bedroom rooming
house to a three-story, four-unit apartment house in the R-4 District at 1221 Otis Place, N.W.
(Square 2829, Lot 57). Following a public hearing, the Board of Zoning Adjustment (“Board™)
voted to approve the application.

PRELIMINARY MATTERS

Notice of Application and Notice of Hearing. By memoranda dated August 1, 2012, the Office
of Zoning provided notice of the application to the Office of Planning (“OP”); the District
Department of Transportation (“DDOT”); the Councilmember for Ward 1; Advisory
Neighborhood Commission (“ANC”)- 1A, the ANC in which the subject property is located; and

! This self-certified application was amended at the public hearing to request variance relief from requirements
pertaining o lot occupancy and the enlargement of a nonconforming structure, in addition to the variance from the
lot area requirement initially requested. The Applicant requested the amendment after becoming aware of a
mistaken calculation of lot occupancy in the initial application. The caption has been revised accordingly.

441 4" Street, N.W., Suite 200/210-S, Washington, D.C. 20001
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Single Member District/ANC 1A07. Pursuant to 11 DCMR § 3112.14, on September 17, 2012
the Office of Zoning mailed letters providing notice of the hearing to the Applicant, ANC 1A,
and the owners of all property within 200 feet of the subject property. Notice was also published
in the D.C. Register on September 21, 2012 (59 DCR 10996).

Party Status. The Applicant and ANC 1A were automatically parties in this proceeding. The
Board granted a request for party status in opposition to the application from Elias Wolfberg, the
owner and resident of a property abutting the Applicant’s property to the west.

Applicant’s Case. The Applicant provided evidence and testimony from Mohammed Pishvaeian,
representing 3579 Warder Street LLC, and from the project architect, James Killette. The
witnesses described the proposed project and asserted that the application satisfied all
requirements for approval of the requested zoning relief. The Applicant submitted a “profit and
loss analysis” in support of its contention that conversion to a three-unit apartment house, as
suggested by OP, would not be financially feasible, in part due to the costs of fenovating the
property from its prior use as a rooming house.

Party in opposition. The party in opposition objected to the Applicant’s proposal “to convert a
single-family dwelling house, protected by and classified under R-4, into a three-story, four-unit
condominium complex.” (Exhibit 34.) The party in opposition asserted that the building at the
subject property was no longer an 11-room rooming house, as the Applicant lacked both a
certificate of occupancy and a business license to operate a rooming house. According to the
party in opposition, the application did not satisfy the requirements for variance relief but was an
attempt by the Applicant to maximize return on investment, and would create an apartment
building, containing four units in three stories, that would be out of character with the
surrounding neighborhood of predominantly two-story one- or two-family dwellings. The party
in opposition also objected that the planned third story at the subject property would compromise
the view from his property, and that approval of the requested zoning relief would encourage
other property owners in the neighborhood to seek approval of additional units in their buildings,
which would alter the current lower-density character of the neighborhood.

OP Report. By memorandum dated November 20, 2012, OP indicated its lack of support for
variance relief that would allow the conversion of the Applicant’s building, after enlargement, to
a four-unit apartment house, although OP could potentially support conversion of the existing
building into three apartments. According to OP, conversion to three units would be
economically feasible and would require a smaller degree of variance relief and thus would be
more consistent with the intent of the Zoning Regulations. The report further concluded that
approval of the requested zoning relief “would be contrary and detrimental to the intent and
integrity of the Zoning Regulations.” The report noted that the Zoning Commission had recently
adopted amendments to the R-4 zone to “clarify and reinforce” that this zone district was not
intended to be an apartment zone. (Exhibit No. 30.) By supplemental report dated January 7,
2012, OP reiterated its lack of support for the variances requested by the Applicant from the
requirements pertaining to lot area and lot occupancy. (Exhibit 37.)
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DDOT. By memorandum dated November 19, 2012, the DDOT indicated no objection to
approval of the requested variance. (Exhibit 31.)

ANC Report. At a public meeting on November 14, 2012, with a quorum preésent, ANC 1A
voted 6-1-1 in support of the application and recommended that the Board grant the requested
relief. ANC 1A indicated no concerns with the Applicant’s proposal, as finally revised. (Exhibit

33.)

Persons in_support or in opposition. The Board received several letters in support of the
application from residents living in the vicinity of the subject property. The letters stated that the
Applicant’s project would not have a substantially adverse effect on the use or enjoyment of the
residents’ nearby homes, or affect their light, air, or privacy, but would be comparable to other
projects in the immediate vicinity and would not visually intrude on the character, scale, or
pattern of houses in the neighborhood.

The Board also received a letter in opposition to the application from a neighbor of the subject
property, who asserted that the application had not satisfied the requirements for variance relief
and cited concerns that the density of the Applicant’s proposal would cause substantial detriment
to the public infrastructure, the availability of parking, and the cohesion of the row of two-story
dwellings that comprise the street’s architecture.

FINDINGS OF FACT

The Subject Property

1. The subject property is an interior lot located on the north side of Otis Place, N.W. near
its intersection with 13™ Street (Square 2829, Lot 57). The parcel is rectangular, 18 feet
wide and 100 feet deep, and has an area of 1,800 square feet. A public alley, 10 feet
wide, abuts the rear lot line.

2. The subject property is improved with a row building, built around 1909, that is two
stories in height and has a cellar. The building at the subject property occupies
approximately 65.5% of the lot.”> The property has a rear yard of 34 feet. Two parking
spaces are located at the rear of the lot, accessible from the public alley.

3. The building on the subject property is attached to a similar building, one of a series of
row buildings, on the east. The western side of the building, which contains several
windows on both floors, abuts the rear yards of five residential row buildings that front

2 The Applicant originally stated that the existing lot occupancy at the subject property was 54%. However, the
Applicant subsequently realized that an error had been made in that calculation and corrected the application to state
that existing lot occupancy was 65.5%. The party in opposition asserted that existing lot occupancy was 68%. Even
if true, that higher figure would not alter the Board’s analysis of the Applicant’s request for variance relief.
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on 13" Street, separated by a walkway between the Applicant’s building and the rear
yards.

The building on the subject property was formerly used as a rooming house with as many
as 11 bedrooms. Exterior stairs were installed to provide access from both floors of the
building to the rear yard. The building is presently in a deteriorated condition, has an
inefficient layout due to the numerous bedrooms, and lacks a kitchen.

The subject property is located in an R-4 District mapped between C-2-A Districts along
11" and 14" Streets and a C-3-A District along Georgia Avenue.

The majority of lots in the immediate vicinity of the subject property are developed with
row or semi-detached dwellings, generally two or three stories in height. A number of
apartment houses, as well as a shopping area, are located within a half-mile of the subject

property.

The Applicant’s Project

7.

The Applicant proposes to construct a third-story addition to the existing building, and to
convert its use to a four-unit apartment house. The addition will be constructed of brick
and will occupy substantially the same building footprint; the existing rear yard will not
decrease in size. Building height will increase from two stories and approximately 20
feet to three stories and 39 feet where a maximum of three stories and 40 feet are
permitted. (11 DCMR § 400.1.)

The planned renovation of the subject property will decrease lot occupancy slightly, from
65.5% to 64.75%, due to changes in the building’s rear deck. The depth of the new deck
will-be less than the depth of the existing deck, and its width will also decrease due to the
presence of a new spiral staircase at the rear of the building.

The enlarged building will provide one apartment per floor, including the cellar. The
apartments, each with two bedrooms, will range in size from approximately 836 square
feet to 1,145 square feet.

Harmony with Zoning

10.

The R-4 District is designed to include those areas now developed primarily with row
dwellings, but within which there have been a substantial number of conversions of the
dwellings into dwellings for two or more families. (11 DCMR § 330.1.) The primary
purpose of the R-4 zone is the stabilization of remaining one-family dwellings. (11
DCMR § 330.2.) The R-4 District is not intended to become an apartment house district
as contemplated under the General Residence (R-5) districts, since the conversion .of
existing structures is controlled by a minimum ot area per family requirement. (11
DCMR § 330.3.)
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11. A rooming or boarding house is permitted as a matter of right in an R-4 District, subject
to certain requirements, including that accommodations may not be provided to transient
guests who stay 90 days or less at the premises, cooking facilities may not be provided in
any individual unit, and no central dining or food preparation area may be provided for
guests. 11 DCMR § 330.6.

12. In the R-4 District, a building that was existing before May 12, 1958, such as the
Applicant’s building, may be converted to an apartment house as a matter of right, as
limited by the lot area requirement set forth in §§ 401.3 and 403.2. 11 DCMR § 330.5.
Pursuant to § 401.3, conversion of a building to an apartment house requires 900 square
feet of lot area per apartment. Pursuant to § 403.2, the other limit on matter-of-right
conversion of a building to an apartment house, the maximum permitted lot occupancy
for conversion of a building to an apartment house is the greater of 60% or the lot
occupancy as of the date of conversion.

CONCLUSIONS OF LAW AND OPINION

The Applicant requests area variances from requirements pertaining to maximum lot occupancy
under § 403.2,% the enlargement of a nonconforming structure under § 2001.3, and minimum lot
area under § 401.3 to allow the enlargement and conversion of a two-story, 11-bedroom rooming
house to a three-story, four-unit apartment house in the R-4 District at 1221 Otis Place, N.-W.
(Square 2829, Lot 57). The Board is authorized under § 8 of the Zoning Act, D.C. Official Code
§ 6-641.07(g)(3) (2008), to grant variance relief where, “by reason of éxceptional narrowness,
shallowness, or shape of a specific piece of property at the time of the original adoption of the
regulations or by reason of exceptional topographical conditions or other extraordinary or
exceptional situation of condition of a specific piece of property,” the strict application of the
Zoning Regulations would result in peculiar and exceptional practical difficulties to or
exceptional and undue hardship upon the owner of the property, provided that relief can be
granted without substantial detriment to the public good and without substantially impairing the
intent, purpose, and integrity of the zone plan as embodied in the Zoning Regulations and Map.
(See 11 DCMR § 3103.2.)

Based on the findings of fact, the Board finds that the application satisfies the requirements for
approval of the requested area variance relief. The Board credits the testimony of the Applicant
that the subject property is faced with an exceptional situation or condition due to a confluence

® The Applicant’s request for relief was self-certified and, apparently assuming that the maximum permitted lot
occupancy at the subject property is 60%, “in an abundance of caution” also sought variance relief from the
requirements relating to lot occupancy and enlargement of a nonconforming structure. The Board notes that,
pursuant to § 403.2, the R-4 District perinits a maximum lot occupancy of 60% for a row dwelling or flat, and 40%
for “all other structures” (other than certain uses not rélevant here), while the maximum permitted lot occupancy for
the conversion of a building or structure to an apartment house is the greater of 60% or “the lot occupancy as of the
date of conversion.” Consistent with the Applicant’s submission, the Board considers the application a request for
area variance relief to permit lot occupancy of 64.75% rather than 60%.
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of factors related to the deteriorated condition of the existing structure and its prior use as an 11-
room boarding house. Due to the past deterioration of the building and deferred maintenance by
prior owners, the Applicant must expend considerable funds to ensure the building’s compliance
with the Constfuction Code and to construct marketable dwelling units. Because of its past use
as a rooming house with 11 bedrooms, the building presently has a number of unnecessary
interior walls and an unconventional layout, increasing the cost of renovation of the building.*

The party in opposition asserted that the facts presented by the Applicant “are not sufficient to
establish the ‘uniqueness’ of the property, and thus the Applicant cannot meet its legal burden to
prove that there is an extraordinary or exceptional condition affecting the property.” (Exhibit
34.) The Board finds no merit in the party in opposition’s assertion that the building at the
subject property was no longer an 11-room rooming house because of its alleged use more
recently as a one-family dwelling. While the Applicant may not have obtained the necessary
certificate of occupancy or license to continue the prior rooming house use, the Board credits the
Applicant’s testimony that the building, when acquired by the Applicant, was configured as a
rooming house with 11 bedrooms, and its multiple interior walls and inefficient layout hindered
the renovation of the building to another use.

The Board also concludes that the strict application of the Zoning Regulations would result in
peculiar and exceptional practical difficulties to the Applicant by precluding the renovation of
the building into a viable residential use. The Board credits the testimony and evidence provided
by the Applicant, including the financial analysis showing the expected return on the renovation
of the building, in finding that conversion to four dwelling units is necessary for the viable reuse
of the building.

The party in opposition argues that “the extraordinary expense of renovating a property [is] not
sufficient to satisfy the ‘practical difficulty’ prong,” citing Myrick v. District of Columbia Bd. of
Zoning Adjustment, 577 A.2d 757 (D.C. 1990). As noted by the Applicant, the District of
Columbia Court of Appeals has held that “economic use of property may be properly considered
as a factor in deciding the question of what constitutes an unnecessary burden or practical
difficulty in area variance cases.” Tyler v. District of Columbia Bd. of Zoning Adjustment, 606
A.2d 1362, 1366 (D.C. 1992); see also, Gilmartin v. District of Columbia Bd. of Zoning
Adjustment, 579 A.2d 1164, 1170 (D.C. 1990) (economic use of property has been considered as
a factor in deciding the question of what constitutes an unnecessary burden or practical difficulty
in variance cases; at some point economic harm becomes sufficient, at least when coupled with a
significant limitation on the utility of the structure); Wolf v. District of Columbia Bd. of Zoning
Adjustment, 397 A.2d 936 (D.C. 1979) (lot area variance for conversion of two-family flat into

* As noted by OP, the Board has previously approved applications for zoning relief necessary to allow the
conversion of a rooming house into an apartment house in the R-4 District, including an application concerning a
property abutting the subject property in this case. See BZA orders issued in BZA Case Nos. 18115 (November 18,
2010) (variances from requirements pertaining to minimum lot area, maximum lot occupancy, courts, enlargement
of a nonconforming structure, and parking to allow conversion of a 12-unit rooming house into a three-unit
apartment house, with a new third-story addition at 3603 13" Street, N.W.) and 18297 (February 13, 2012) (variance
from lot area requirement under § 401.3 to allow conversion of rooming house into a three-unit apartment house).
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three-unit apartment house was appropriate where two-family dwelling was not marketable and
would operate at a loss, but three units would allow a return). In light of the evidence presented
by the Applicant, the Board concludes that the Applicant demonstrated a need for variance relief
to allow four apartment units at the subject property, and did not agree with OP’s contention that
conversion to a three-unit apartment house would be economically feasible under the
circumstances.

The Board was not persuaded by the party in opposition’s contention that the Applicant’s
financial argument is without merit. The opposition contends that the financial challenge was
self-created. He argued that financial feasibility depends principally on the fact that the
Applicant paid too much for the building that was vacant and had been on the market for a long
period of time. The “self-created hardship” is a factor generally applicable to a fequest for a use
variance, not an area variance. See, 1700 Block of N Street, NW v. District of Columbia Bd. of
Zoning Adjustment, 384 A.2d 674, 678 (D.C. 1978); Wolf, 397 A.2d at 945; Gilmartin, 579 A.2d
at 1169 (D.C. 1990) (prior or constructive knowledge or a difficulty or hardship that is self-
imposed is not a bar to an area variance), citing A.L.W. v. District of Columbia Bd. of Zoning
Adjustment, 338 A.2d 428, 431 (D.C. 1975).

For similar reasons, the Board concludes that the Applicant has also satisfied the requirements
for variance relief from requirements related to lot occupancy and enlargement of a
nonconforming structure. The Applicant does not propose to increase lot occupancy over the
existing situation, and thus the planned enlargement of the building — a new third floor that will
not alter the building’s footprint substantially, but in fact will reduce lot occupancy slightly —
will not increase the existing nonconforming lot occupancy or create any new nonconformity of
the structure and addition combined.

The Board credits the testimony of the Applicant in concluding that approval of the requested
variances will not cause any substantial detriment to the public good. After the conversion, the
building will be restored to residential use, at a lower density than its prior 11-room boarding
house use. OP testified that its recommendation of conversion of the existing building into three
apartments would not negatively impact the surrounding neighborhood, in part because on-site
parking would be adequate and the overall building envelope would remain the same. The Board
does not find that the addition of the planned third floor, utilizing the footprint of the existing
building and constructed to a height permitted under the Zoning Regulations, will result in any
adverse impacts on the use of neighboring properties.

The Board credits the testimony from persons in support of the application who stated that the
Applicant’s project would be comparable to other projects in the immediate vicinity and would
not visually intrude on the character, scale, or pattern of houses in the neighborhood. The Board
does not find that the conversion to apartment house use or the addition of the planned third floor
will cause substantial detriment to the neighborhood due to its density, effect on parking, or
surrounding architecture. The neighborhood is characterized by a variety of building types and
contains several apartment houses in the vicinity of the subject property, and the Applicant’s
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project will satisfy the zoning requirements for parking and thus will not significantly alter
existing parking conditions in the neighborhood.

Similarly, the Board does not find that approval of the requested variance relief would
substantially impair the intent, purpose, and integrity of the zone plan as embodied in the Zoning
Regulations and Map. Conversion of the building into a four-unit apartment house will cause the
property to remain in residential use in a manner consistent with the relatively lower density
residential use of the surrounding neighborhood. The size of the Applicant’s building, as
enlarged, will remain consistent with the generally two- and three-story buildings in the vicinity
of the subject property.

The Board is required to give “great weight” to the issues and concerns raised by the affected
ANC. Section 13(d) of the Advisory Neighborhood Commissions Act of 1975, effective March
26, 1976 (D.C. Law 1-21; D.C. Official Code § 1-309.10(d) (2001)). In this case, ANC 1A
adopted a resolution indicating its support for the application. The ANC recommended approval
of the requested zoning relief and did not express any issues or concerns about the application,
including the amendment by the Applicant seeking additional variance relief.

The Board is also required under §.5 of the Office of Zoning Independénce Act of 1990,
effective September 20, 1990 (D.C. Law 8-163, D.C. Official Code § 6-623.04) to give weight to
the recommendations of the Office of Planning. The Board interprets OP’s statement that it
cannot support the application as its recommendation of denial. For the reasons stated above, the
Board disagrees with OP’s contention that the conversion of the rooming house to a three-unit
building was economically feasible or that approval would be contrary and detrimental to the
intent and integrity of the Zoning Regulations. Therefore, the Board does not find OP’s
recommendation to be persuasive.

Based on the findings of fact and conclusion of law, the Board concludes that the Applicant has
satisfied the burden of proof with respect to the request for area variances from requirements
pertaining to lot occupancy under § 403.2, enlargement of a nonconforming structure under
§ 2001.3, and minimum lot area under § 401.3 to allow the enlargement and conversion of a two-
story, 11-bedroom rooming house to a three-story, four-unit apartment house in the R-4 District
at 1221 Otis Place, N.W. (Square 2829, Lot 57). Accordingly, it is ORDERED that the
application is GRANTED, subject to Exhibit 29A, Revised Plans.

VOTE: 4-0-1 (Lloyd J. Jordan, Marcie 1. Cohen, Jeffrey L. Hinkle, and Nicole C.
Sorg (by absentee ballot), voting to approve; one Board seat
vacant.)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of Board members approved the issuance of this order.
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ATTESTED BY: ; Si *

SARA A. BARDIN
Director, Offide pf Zoning

FINAL DATE OF ORDER: June 13, 2013

PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT
UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6.

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO-
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A
REQUEST FOR A TIME EXTENSION PURSUANT TO § 3130.6 AT LEAST 30 DAYS
PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND THAT SUCH
REQUEST IS GRANTED. NO OTHER ACTION, INCLUDING THE FILING OR
GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT TO §§ 3129.2
OR 3129.7, SHALL EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR § 3125, APPROVAL OF AN APPLICATION SHALL INCLUDE
APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR
THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE.
AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE
BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME
BY THE BOARD OF ZONING ADJUSTMENT.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION,
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT
BE TOLERATED. VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.





GOVERNMENT OF THE DISTRICT OF COLUMBIA
Board of Zoning Adjustment
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Application No. 18570 of 1845 North Capitol Street NE LLC, pursuant to 11 DCMR
§ 3103.2, for a variance from the lot area requirements under § 401.3, to allow a conversion of a
flat into a three-unit apartment house in the R-4 District at premises 1845 North Capitol Street,
N.E. (Square 3510, Lot 22).

HEARING DATE: June 18, 2013
DECISION DATE: June 18, 2013
DECISION AND ORDER

This self-certified application was submitted March 28, 2013 by 1845 North Capitol Street NE
LLC (“Applicant”), the owner of the property that is the subject of the application. The
application was filed pursuant to 11 DCMR § 3103.2 for an area variance from the minimum lot
area requirement under § 401.3 to allow a conversion of a two-unit flat into a three-unit
apartment house in the R-4 District at premises 1845 North Capitol Street, N.E. (Square 3510,
Lot 22). Following a public hearing on June 18, 2013, the Board of Zoning Adjustment (the
“Board”) voted 3-0 in a bench decision to grant the application.

PRELIMINARY MATTERS

Notice of Application and Notice of Public Hearing. By memoranda dated April 12, 2013, the
Office of Zoning sent notice of the application to the Office of Planning (“OP”); the District
Department of Transportation; the Councilmember for Ward 5; Advisory Neighborhood
Commission (“ANC”) SE, the ANC for the area within which the subject property is located; and
the single-member district ANC 5E-04.

A public hearing was scheduled for June 18, 2013. Pursuant to 11 DCMR § 3113.13, the Office
of Zoning on April 12, 2013, mailed notice of the hearing to the Applicant, the owners of
property within 200 feet of the subject property, and ANC 5E. Notice was published in the D.C.
Register on April 12,2013 (60 DCR 5580).

Requests for Party Status. In addition to the Applicant, ANC SE was automatically a party in this
proceeding. There were no additional requests for party status.

441 4 Street, N.W., Suite 200/210-S, Washington, D.C. 20001
Telephone (202) 727-6311 Facsmmile (202) 727-6072 E-Mail dcoz@dc gov Web Site  www dcoz de gov
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Applicant’s Case. The Applicant provided evidence in its Applicant’s Statement filed with the
Application, and from testimony provided by Cynthia Banuls, a principal of the Applicant.

Government Reports. By report dated June 11, 2013, and through testimony at the public
hearing, OP recommended approval of the requested variance.

ANC Report. By Form 129 — Advisory Neighborhood Commission (ANC) Report, including an
attachment, filed with the Office of Zoning on June 10, 2013, ANC 5E indicated that, at a
regular, duly noticed monthly public meeting held on May 21, 2013 with a quorum present, the
ANC voted 6-0-2 to recommend that the Board deny the application. In the attachment, ANC 5E
claimed four reasons in support of its recommendation: (i) the lot area of 1,311 square feet is less
than half the minimum requirement of 2,700 square feet required for a three-unit apartment
house conversion in the R-4 District; (ii) approving the variance will set a precedent in the
community and developers will expect a zoning variance to convert to three-unit apartment
houses; (iii) the subject property has been plagued with water problems at the basement level;
and (iv) the building’s historical use was not as a four-unit apartment house since the 1951
certificate of occupancy application did not denote the number of units, and the predominant use
from 1981 was a two-unit flat. ANC 5E Commissioner Sylvia Pinckney provided testimony at
the hearing commensurate with the ANC’s resolution.

Persons in support. The Board received 24 letters of support from property owners within 200
feet of the subject property.

FINDINGS OF FACT

The Subject Property and Surrounding Area

1. The subject property is located at 1845 North Capitol Street, N.E., Square 3510, Lot 22.
2. Lot 22 is a rectangular-shaped property with a land area of 1,311 square feet.

3. The subject property is located in the R-4 Zone District.

4. The subject property is improved with a two-story row dwelling structure with one below-
grade level.

5. The subject property was constructed prior to the May 12, 1958 effective date of the current
versions of the Zoning Regulations.

6. The most recent certificate of occupancy for the subject property authorized its use as a two-
family dwelling, also known as a flat.
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7. The subject property has historical certificates of occupancy evidencing use as an apartment
house from 1951 until 1989.

The Applicant’s Project

8. At the time of Applicant’s purchase of the subject property, the building had been vacant for
several years and contained three kitchen areas within the building.

9. The Applicant applied for and received a building permit from DCRA to renovate the
building as a three-unit apartment house, based on the existing condition of the building and
the existence of certificate of occupancy evidence showing apartment house use prior to
1958.

10. After renovation pursuant to the building permit was substantially completed, the Applicant
was denied a certificate of occupancy by DCRA, which claimed that the previous apartment
house use was discontinued and therefore could not continue as a nonconforming structure.

Exceptional Condition of the Property Leading to Practical Difficulty

11. According to existing certificate of occupancy evidence, the subject building was approved
as an apartment house from at least 1951 until 1989.

12. The Building consisted of three kitchen areas.

13. The Applicant was granted building permits to renovate the subject building as a three-unit
apartment house.

14. The Applicant justifiably relied on the building permits to lawfiilly complete an expensive
renovation project to use the subject building for a three-unit apartment house.

15. The Applicant would have a practical difficulty in reconfiguring the subject building back to
a two-unit flat, or in closing off and not using the third unit.

No Substantial Detriment to the Public Good or the Integrity of the Zone Plan

16. The Applicant has restored a vacant and neglected property and brought it back to productive
use.

17. The Application had letters of support from 24 neighbors, all located within 200 feet of the
subject property. Other than ANC 5E, there was no testimony or letters in opposition to the
Application.
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18. The Applicant acted in good faith reliance on the approval from DCRA to renovate the
subject building as a three-unit apartment house.

CONCLUSIONS OF LAW

The Board is authorized under § 8 of the Zoning Act of 1938, D.C. Official Code § 6-
631.07(g)(3), to grant variance relief where “by reason of exceptional narrowness, shallowness,
or shape of a specific property at the time of the original adoption of the regulations or by reason
of exceptional topographical conditions or other extraordinary or exceptional situation or
condition of a specific piece of property,’’ the strict application of the Zoning Regulations would
result in peculiar and exceptional practical difficulties to or exceptional and undue hardship upon
the owner of the property, provided that relief can be granted without substantial detriment to the
public good and without substantially impairing the intent, purpose, and integrity of the zone
plan as embodied in the Zoning Regulations and Map. (See 11 DCMR § 3103.2.)

Under the three-prong test for area variances set out in 11 DCMR § 3103.2, an applicant must
demonstrate that (1) as a result of the property’s size, shape, topography, or other extraordinary
or exceptional situation or condition inherent in the property; (2) the owner will encounter
practical difficulty if the Zoning Regulations are strictly applied; and (3) the requested variance
will not result in substantial detriment to the public good or the zone plan. See Gilmartin v.
District of Columbia Bd. of Zoning Adjustment, 579 A.2d 1164, 1167 (D.C. 1990). In order to
prove "practical difficulties," an applicant must demonstrate first, that compliance with the area
restriction would be unnecessarily burdensome; and, second, that the practical difficulties are
unique to the particular property. Id. at 1170.

The District of Columbia Court of Appeals has held that “an exceptional or extraordinary
situation or condition” may encompass the buildings on a property, not merely the land itself,
and may arise due to a “confluence of factors.” See Clerics of St. Viator v. District of Columbia
Bd. of Zoning Adjustment, 320 A.2d 291 (D.C. 1974); Gilmartin v. District of Columbia Bd. of
Zoning Adjustment, 579 A.2d 1164, 1168 (D.C. 1990).

Because a conversion to a three-unit apartment house would require a land area of 2,700 square
feet, or 900 square feet per unit, and the lot consists of only 1,331 feet, the applicant requires a
variance from the minimum lot restrictions under 11 DCMR § 401.3 to allow the conversion of
the subject building to a three-unit apartment house.

The Board concludes that the Application satisfies the requirements necessary for variance relief,
as follows:

The Board concludes that the condition and the circumstances surrounding the subject property
constitute an exceptional condition and situation. The building has historically been used as an
apartment house, was configured for three apartment units when the applicant purchased it, and
was approved for significant renovation as a three-unit apartment building. The zoning history
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of a property, including past actions of governmental authorities, can constitute the “events
extraneous to the land” which create the requisite exceptional situation or condition. Monaco v.
D.C. Bd. of Zoning Adjustment, 407 A.2d 1091, 1097 (D.C. 1979). In Monaco, a zoning history
which implicitly approved a use and thereby gave rise to good-faith, detrimental reliance by the
property owner, helped to establish the necessary exceptional situation.

The situation here is not unlike the circumstance that confronted the Board in Application No.
17960 of Lucia and Claudio Rosan (2009), affirmed, Oakland Condominium v. District of
Columbia Bd. of Zoning Adjustment 22 A.3d 748 (D.C. 2011). Like the applicant in Rosan, the
Applicant here “reasonably relied on the issuance of the building permits by DCRA in believing
that they were acting in accordance with the zoning regulations.” Id at 753. Also, the
Applicant here “had no reason to understand that the building permit[] did not represent the
zoning determination that they were seeking.” Id. at 755. Thus, the Applicant’s “good faith and
detrimental reliance constitute[ed] an exceptional situation.” Id.

The Board concludes that complying with the Zoning Regulations and converting the subject
building back to a two-unit flat would impose an unnecessary burden on the owner because of
the extraordinary expense necessary for such conversion.

The Board further finds that variance relief can be granted to this applicant without substantial
detriment to the public good or the integrity of the zone plan. The R-4 District permits
conversions to multiple family dwellings subject to a land area condition that cannot be met here.
The additional density resulting will not prove . detrimental to the neighborhood and the
conversion of the vacant property will remove an existing adverse condition.

The Board notes ANC 5E’s opposition to the application and addresses their four stated concerns
as follows: (i) despite the fact that the subject property’s land area was only 1,331 square feet,
the application otherwise met the requirements for variance relief; (ii) the Board considers each
application for its own merits and is not setting a precedent for other properties in the
neighborhood; (iii) previous water problems on the subject property are not relevant to the
Board’s consideration of this variance relief and at any rate, this project is likely to correct such
problems; and (iv) the subject property has an obvious historical use as an apartment house,
which was a contributing, but not the only, factor in the Board’s decision to grant relief. /

Based upon the record before the Board and having given great weight to the OP and ANC
reports filed in this case, the Board concludes that in seeking the variance relief that the
Applicant has met the burden of proving under 11 DCMR § 3103.2, that there exists an
exceptional or extraordinary situation or condition related to the property that creates a practical
difficulty for the owner in complying with the Zoning Regulations, and that the requested relief
can be granted without substantial detriment to the public good and without substantially
impairing the intent, purpose, and integrity of the zone plan as embodied in the Zoning
Regulations and Map.
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For the reasons stated above, the Board concludes that the applicant has met its burden of proof.
It is hereby ORDERED that the application, subject to Exhibit 13 — Plans, is hereby
GRANTED.

VOTE: 3-0-2 (S. Kathryn Allen, Jeffrey L. Hinkle, and Robert E. Miller to Approve;
Lloyd J. Jordan not present, and the third mayoral appointee seat vacant).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
The majority of the Board members approved the issuance of this order.

ATTESTED BY:

Directoi', Offi
FINAL DATE OF ORDER: September 9, 2013

PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT
UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6.

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO-
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A
REQUEST FOR A TIME EXTENSION PURSUANT TO § 3130.6 PRIOR TO THE
EXPIRATION OF THE TWO-YEAR PERIOD AND THE REQUEST IS
GRANTED. PURSUANT TO § 3129.9, NO OTHER ACTION, INCLUDING THE FILING
OR GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT TO §§
3129.2 OR 3129.7, SHALL TOLL OR EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR § 3125, APPROVAL OF AN APPLICATION SHALL INCLUDE
APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR
THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE.
AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE
BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME
BY THE BOARD OF ZONING ADJUSTMENT.
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IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION,
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT
BE TOLERATED. VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.
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Application No. 19570 of GWC 220 Residential LLC, pursuant to 11 DCMR Subtitle X, Chapter
10, for an area variance from the lot area requirements of Subtitle E § 201.4 to allow an additional

apartment in an existing 12-unit apartment house in the RF-3 Zone at premises 220 2nd Street,
S.E. (Square 762, Lot 8).!

HEARING DATE: September 27, 2017
DECISION DATES: October 18, 2017 and October 25, 20172

DECISION AND ORDER

This self-certified application was submitted on June 26, 2017 on behalf of GWC 220 Residential
LLC, the owner of the property that is the subject of the application (the “Applicant”) to request
an area variance from the lot area requirements of Subtitle E § 201.4 to allow an additional
apartment in an existing 12-unit apartment house in the RF-3 zone at 220 2™ Street, S.E. (Square
762, Lot 8). Following a public hearing, the Board voted to grant the application.

PRELIMINARY MATTERS

Notice of Application and Notice of Hearing. By memoranda dated July 18, 2017, the Office of
Zoning provided notice of the application to the Office of Planning (“OP”); the District
Department of Transportation (“DDOT”); the Councilmember for Ward 6 as well as the Chairman
and the four at-large members of the D.C. Council; Advisory Neighborhood Commission (“ANC”)
6B, the ANC in which the subject property is located; and Single Member District/ ANC 6BO1.
On the same date, the Office of Zoning also provided notice of the application to the Architect of
the Capitol. Pursuant to 11 DCMR Subtitle Y § 402.1, on July 18, 2017 the Office of Zoning also

! The caption has been modified to reflect the name of the applicant. The initial application was submitted on behalf
of George Calomiris and William Calomiris. (See Exhibit 8.) A statement in support of the application was submitted
on behalf of “William Calomiris Company and George and William Calomiris.” (See Exhibit 12.) In its prehearing
statement, the Applicant indicated that the “BZA application was initially submitted under the names of two of the
managing members of the limited liability company that owns the property. The correct ownership entity name is
GWC 220 Residential LLC.” (See Exhibit 32.)

2 The Board deferred its decision in the case from October 18, 2018 to the decision meeting of October 25, 2018.

441 4™ Street, N.W., Suite 200/210-S, Washington, D.C. 20001
Telephone: (202) 727-6311 Facsimile: (202) 727-6072 E-Mail: dcoz@dc.gov Web Site: www.dcoz.dc.gov
Board of Zoning Adjustment
District of Columbia
CASE NO.19570
EXHIBIT NO.50
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mailed letters providing notice of the hearing to the Applicant, the Councilmember for Ward 6,
ANC 6B, and the owners of all property within 200 feet of the subject property. Notice was
published in the DC Register on August 11, 2017 (64 DCR 7886).

Party Status. The Applicant and ANC 6B were automatically parties in this proceeding. The Board
granted a request for party status in opposition to the application from Peter Waldron, the owner
and resident of an attached principal dwelling abutting the subject property to the north.

Applicant’s Case. The Applicant provided evidence in support of the requested zoning relief to
allow a new apartment in the existing partial basement of the building. The Applicant proposed
to create the new apartment since, according to the Applicant, the basement space was not needed
for storage and was no longer needed for laundry facilities, and would otherwise go unused.

OP Report. By memorandum dated September 15, 2017, the Office of Planning recommended
approval of the requested zoning relief. (Exhibit 35.)

DDOT. By memorandum dated September 15, 2017, the District Department of Transportation
indicated no objection to approval of the application. (Exhibit 36.)

ANC Report. By letter dated September 15, 2017, ANC 6B indicated that, at a properly noticed
public meeting on September 12, 2017 with a quorum present, the ANC voted to support the
application provided that the Applicant was required to provide “an exclusive indoor trash storage
room.” (Exhibit 37.)

Party in Opposition. The party in opposition alleged that approval of the application would create
“construction disruption and possible issues with rodents.”* (Exhibit 34.)

Person in support. The Board received a letter in support of the application from the National
Indian Gaming Association, the owner of the abutting property to the south. The letter stated that
the creation of an additional apartment unit in the building at the subject property would have no
substantial impact on the neighborhood.

Person in opposition. The Board received a letter in opposition to the application from the zoning
committee of the Capitol Hill Restoration Society. The letter stated that the requirements for
approval of the requested variance relief had not been met because the Applicant had not
demonstrated a need for the additional apartment; the Applicant’s proposal to provide bicycle
storage in the rear yard, rather than in the basement, was not workable because only the basement

3 The Applicant had discussions with the party in opposition about construction issues, which are outside the purview
of the Board of Zoning Adjustment. They were unable to reach agreement at the time of the public hearing on this
application but the Applicant expressed an intent to continue to efforts to enter into a construction management
agreement with Mr. Waldron. The party in opposition agreed that the Applicant’s proposed trash storage and
collection measures would be “adequate” to address concerns about rodents. (Transcript of September 27, 2017 at
214))
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apartment would have access to the rear yard; and the building lacked adequate space to provide
indoor trash storage.

FINDINGS OF FACT

1.

The subject property is a relatively large parcel located on the east side of 2" Street S.E.
between C Street and Pennsylvania Avenue, S.E. (Square 762, Lot 8).

The subject property is irregularly shaped but generally rectangular, with 54 feet of
frontage along 2" Street and a narrower lot width for approximately one-third of the length
of the lot at the rear. The lot area is 6,657 square feet.

The subject property is improved with a three-story building, with a partial basement, built
as an apartment house around 1955-1956. The building is configured as 12 apartments,
each containing two bedrooms and approximately 800 square feet of space. A paved area
is located at the rear of the lot, accessible by public alleys that abut the subject property
along the rear (east) lot line and along a portion of the northern property line.

The partial basement is accessible via a stairway located in the first-floor hallway of the
building near the front door, or via an entry located on the north side of the building. The
basement has been used primarily as a laundry room for building residents. As part of a
renovation of the building, the Applicant has provided laundry facilities in each of the
existing apartments and the space formerly occupied by the communal laundry facilities is
vacant and unused.

The Building has never provided storage, and because the existing apartments are relatively
large, the residents’ demand for storage facilities in the basement would be minimal.

A portion of the basement is used to provide trash storage. The Applicant now plans to
create a new room in the basement for trash storage. The trash will be removed from the
building via the front door for collection, which the Applicant indicated will occur three
times per week.

The apartment building shares a party wall with buildings on each of the adjoining lots.
The property to the south is used as office space by a nonprofit entity, the National Indian
Gaming Association.* The party in opposition lives in the attached principal residence to
the north.

Properties near the subject property are developed primarily with two-story attached
dwellings, some used as flats. Other nearby properties include attached buildings used as

4 The Board approved, subject to conditions, the special exception and area variance relief requested to allow the
expansion of the abutting building at 224 2" Street, S.E. for use by a non-profit organization. See Application No.
17985 (final date of order: November 10, 2009); modified in Application No. 18114 (December 9, 2010).
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10.

11.

12.

13.

offices, a hotel, and commercial buildings. The Madison Building of the Library of
Congress is located across 2™ Street to the west of the subject property.

The subject property is located within convenient walking distance of public transit,
including bus stops on Pennsylvania Avenue and the nearby Capitol South Metrorail
station. Shared bicycle facilities are also available in the vicinity. The Applicant plans to
install bicycle parking facilities at the rear of the apartment building.

The subject property is located in the Capitol Hill historic district. However, the apartment
building was constructed after the designated period of significance and is not a
contributing building to the historic district.

The subject property is zoned RF-3. The purpose of the RF-3 zone is to provide for areas
adjacent to the U.S. Capitol precinct predominantly developed with attached houses on
small lots within which no more than two dwelling units are permitted. (Subtitle E § 500.1.)
The RF-3 zone is intended to: (a) promote and protect the public health, safety, and general
welfare of the U.S. Capitol precinct and the adjacent area; (b) reflect the importance of and
provide sufficient controls for the area adjacent to the U.S. Capitol; (c) provide particular
controls for properties adjacent to the U.S. Capitol precinct and the adjacent area, having a
well-recognized general public interest; and (d) restrict some of the permitted uses to
reduce the possibility of harming the U.S. Capitol precinct and the adjacent area. (Subtitle
E § 500.2.)

The Applicant proposes to create a new apartment, which will become the 13" apartment
unit in the building, by converting the area formerly used for laundry facilities into a one-
bedroom apartment containing approximately 615 square feet of space. Creation of the
new apartment will not entail any enlargement or other change to the exterior of the
building.

An apartment house in an RF-3 zone, including an apartment house existing before May
12, 1958, may not be renovated or expanded so as to increase the number of dwelling units
unless there are 900 square feet of lot area for each dwelling unit, both existing and new.
(Subtitle E § 201.4.) With a lot area of 6,657 square feet, the subject property would
contain 512 square feet of lot area for each of the 13 planned apartments.

CONCLUSIONS OF LAW AND OPINION

The Applicant seeks an area variance from the minimum lot area requirement of 900 square feet
per apartment unit set forth in Subtitle E § 201.4 to allow one additional apartment in an existing
12-unit apartment house in the RF-3 zone at 220 2™ Street, S.E. (Square 762, Lot 8). The Board
is authorized under § 8 of the Zoning Act to grant variance relief where, “by reason of exceptional
narrowness, shallowness, or shape of a specific piece of property at the time of the original
adoption of the regulations or by reason of exceptional topographical conditions or other
extraordinary or exceptional situation or condition of a specific piece of property,” the strict
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application of the Zoning Regulations would result in peculiar and exceptional practical difficulties
to or exceptional and undue hardship upon the owner of the property, provided that relief can be
granted without substantial detriment to the public good and without substantially impairing the
intent, purpose, and integrity of the zone plan as embodied in the Zoning Regulations and Map.
(See 11 DCMR Subtitle X § 1000.1.)

Extraordinary or exceptional situation. For purposes of variance relief, the “extraordinary or
exceptional situation” need not inhere in the land itself. Clerics of St. Viator, Inc. v. District of
Columbia Bd. of Zoning Adjustment, 320 A.2d 291, 294 (D.C. 1974). Rather, the extraordinary or
exceptional conditions that justify a finding of uniqueness can be caused by subsequent events
extraneous to the land at issue, provided that the condition uniquely affects a single property.
Capitol Hill Restoration Society, Inc. v. District of Columbia Bd. of Zoning Adjustment, 534 A.2d
939, 942 (D.C. 1987); DeAzcarate v. District of Columbia Bd. of Zoning Adjustment, 388 A.2d
1233, 1237 (D.C. 1978) (the extraordinary or exceptional condition that is the basis for a use
variance need not be inherent in the land but can be caused by subsequent events extraneous to the
land itself....[The] term was designed to serve as an additional source of authority enabling the
Board to temper the strict application of the zoning regulations in appropriate cases....); Monaco
v. District of Columbia Bd. of Zoning Adjustment, 407 A.2d 1091, 1097 (D.C. 1979) (for purposes
of approval of variance relief, “extraordinary circumstances” need not be limited to physical
aspects of the land). The extraordinary or exceptional conditions affecting a property can arise
from a confluence of factors; the critical requirement is that the extraordinary condition must affect
a single property. Metropole Condominium Ass’n v. District of Columbia Bd. of Zoning
Adjustment, 141 A.3d 1079, 1082-1083 (D.C. 2016), citing Gilmartin v. District of Columbia Bd.
of Zoning Adjustment, 579 A.2d 1164, 1168 (D.C. 1990).

The Board concurs with the Applicant’s assertion that the subject property is characterized by an
exceptional condition arising from the confluence of the size, age, history, and location of the
existing apartment house. The building was constructed as a 12-unit apartment house at a time
when that use was permitted as a matter of right at that location. The Applicant’s building is the
only purpose-built apartment house in the square, an area characterized by a variety of residential,
commercial, and institutional uses. The building provided laundry facilities in the basement for
the residents’ use, but, in response to changes in market conditions and technology since the
building was constructed around 1955, the Applicant has undertaken a renovation of the building
that will provide individual laundry facilities in each apartment. As a result, the former laundry
space in the basement has become vacant. Especially since the basement was only partially
excavated, the building was configured in such a way that limits access to the basement by
residents of the existing apartments, which now limits the potential reuse of the space.

Practical difficulties. An applicant for area variance relief is required to show that the strict
application of the zoning regulations would result in “practical difficulties.” French v. District of
Columbia Bd. of Zoning Adjustment, 658 A.2d 1023, 1035 (D.C. 1995), quoting Roumel v. District
of Columbia Bd. of Zoning Adjustment, 417 A.2d 405, 408 (D.C. 1980). A showing of practical
difficulty requires “‘[t]he applicant [to] demonstrate that ... compliance with the area restriction
would be unnecessarily burdensome....””” Metropole Condominium Ass’n v. District of Columbia
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Bd. of Zoning Adjustment, 141 A.3d 1079, 1084 (D.C. 2016), quoting Fleishman v. District of
Columbia Bd. of Zoning Adjustment, 27 A.3d 554, 561-62 (D.C. 2011). In assessing a claim of
practical difficulty, proper factors for the Board’s consideration include the added expense and
inconvenience to the applicant inherent in alternatives that would not require the requested
variance relief. Barbour v. District of Columbia Bd. of Zoning Adjustment, 358 A.2d 326, 327
(D.C. 1976).

The strict application of the Zoning Regulations would result in peculiar and exceptional practical
difficulties to the Applicant by precluding reuse of a basement space no longer needed for its
original purpose but not well suited to another use that would not require variance relief, such as
storage. The Applicant demonstrated that, absent variance relief, the basement space formerly
occupied by the communal laundry facilities would likely remain vacant and unused, or at best
underutilized. Because of the interior configuration of the building and the existing areas of access,
the partial basement is not readily accessible to residents, and cannot be practically incorporated
into the existing ground floor units. Because the existing apartments are relatively large, the
Applicant predicted that the residents’ demand for storage facilities in the basement would be
minimal; the building has never offered storage. The Applicant also predicted low demand for
bicycle storage in the basement, especially in light of plans to provide bicycle storage at the rear
of the property.

No substantial detriment or impairment. The Board finds that approval of the requested variance
will not result in substantial detriment to the public good or cause any impairment of the zone plan.
The Applicant does not propose any enlargement of the existing building but will continue the
existing apartment house use with one additional apartment. The Board does not find that the
addition of a single one-bedroom apartment within the existing building will have any significant
impact on the vicinity of the subject property, including the U.S. Capitol precinct and the adjacent
area. The Applicant indicated that certain measures will be undertaken with respect to trash storage
and collection in an effort to minimize the potential for adverse impacts especially pertaining to
rodents, and the Board adopts those measures as conditions of approval in this order. The addition
of an apartment within the existing building will be consistent with the residential nature of the
RF-3 zone, without affecting the principal dwellings and flats in small attached buildings near the
subject property.

Great weight

The Board is required to give “great weight” to the recommendation of the Office of Planning.
(D.C. Official Code § 6-623.04 (2012 Repl.).) For the reasons discussed above, the Board concurs
with OP’s recommendation that the application should be approved in this case.

The Board is also required to give “great weight” to the issues and concerns raised by the affected
ANC. (Section 13(d) of the Advisory Neighborhood Commissions Act of 1975, effective March
26, 1976 (D.C. Law 1-21; D.C. Official Code § 1-309.10(d)(3)(A) (2012 Repl.)).) In this case
ANC 6B expressed support for the Applicant’s proposal provided that the Board “specifically
requires an exclusive indoor trash storage room.” The ANC expressed concern about “trash
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management for the building” and opposed the placement of receptacles in front of the apartment
building. The Board concurs with the ANC that “the option of placing trash receptacles in the
exterior of this building [is] unacceptable given the history of rodent problems in that area.”
(Exhibit 37.) The Board concludes that the conditions of approval adopted in this order are
sufficient to address the concerns of ANC 6B with respect to trash storage, which will occur inside
the building. Collection of the trash by way of the front door will ensure that trash will not be
stored improperly at the rear of the building.

Based on the findings of fact and conclusion of law, the Board concludes that the Applicant has
satisfied the burden of proof with respect to the request for an area variance from the lot area
requirement of Subtitle E § 201.4 to allow an additional apartment in an existing 12-unit apartment
house in the RF-3 zone at 220 2™ Street, S.E. (Square 762, Lot 8). It is therefore ORDERED that
this application is hereby GRANTED AND, PURSUANT TO SUBTITLE Y § 604.10,
SUBJECT TO THE APPROVED PLANS AT EXHIBIT 33 - REVISED
ARCHITECTURAL PLANS AND ELEVATIONS - AND WITH THE FOLLOWING
CONDITIONS:

1. The Applicant shall store trash receptacles within the building.

2. The Applicant shall ensure that trash is removed from the interior storage location through
the front door of the building.

3. The Applicant shall schedule trash collection at least three times per week.

VOTE: 4-0-1 (Frederick L. Hill, Carlton E. Hart, Lesylle¢ M. White, and Anthony J.
Hood (by absentee ballot) voting to APPROVE; one Board seat vacant).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

ATTESTED BY:

ARDIN
Director,|Office of Zoning

FINAL DATE OF ORDER: August 16,2018

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.
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PURSUANT TO 11 DCMR SUBTITLE Y § 702.1, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH
TWO-YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A REQUEST
FOR A TIME EXTENSION PURSUANT TO SUBTITLE Y § 705 PRIOR TO THE
EXPIRATION OF THE TWO-YEAR PERIOD AND THE REQUEST IS
GRANTED. PURSUANT TO SUBTITLE Y § 703.14, NO OTHER ACTION, INCLUDING
THE FILING OR GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT
TO SUBTITLE Y §§ 703 OR 704, SHALL TOLL OR EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR SUBTITLE Y § 604, APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR THE
RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE. AN
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE BOARD
AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE
BOARD OF ZONING ADJUSTMENT.

PURSUANT TO 11 DCMR SUBTITLE A § 303, THE PERSON WHO OWNS, CONTROLS,
OCCUPIES, MAINTAINS, OR USES THE SUBJECT PROPERTY, OR ANY PART
THERETO, SHALL COMPLY WITH THE CONDITIONS IN THIS ORDER, AS THE SAME
MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE BOARD OF
ZONING ADJUSTMENT. FAILURE TO ABIDE BY THE CONDITIONS IN THIS ORDER,
IN WHOLE OR IN PART SHALL BE GROUNDS FOR THE REVOCATION OF ANY
BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS
ORDER.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.





GOVERNMENT OF THE DISTRICT OF COLUMBIA
Board of Zoning Adjustment

*x Kk ok
I
L

Application No. 19662 of Demetrios Bizbikis, as amended', pursuant to 11 DCMR Subtitle X,
Chapter 9, for a special exception under the residential conversion requirements of Subtitle U §
320.2, and pursuant to 11 DCMR Subtitle X, Chapter 10, for area variances from the lot area per
dwelling unit requirements of Subtitle E § 201.4 and Subtitle U § 320.2(d), to permit an existing
four-unit apartment house in the RF-1 Zone at premises 924 N Street, N.W. (Square 368, Lot 890).

HEARING DATES: January 10, February 14, March 28, and April 18, 2018
DECISION DATE: April 18,2018

DECISION AND ORDER

This application was submitted on October 27, 2017 by Demetrios Bizbikis, the owner of the
property that is the subject of the application (the “Applicant”). The Applicant requests a special
exception under the residential conversion requirements of Subtitle U § 320.2, and area variances
from the lot area per dwelling unit requirements of Subtitle E § 201.4 and Subtitle U § 320.2(d),
to permit an existing four-unit apartment house in the RF-1 Zone. Following a public hearing on
April 18, 2018, the Board voted to approve the application.

PRELIMINARY MATTERS

Notice of Application and Notice of Public Hearing. By memoranda dated November 20, 2017,
the Office of Zoning sent notice of the application to the Office of Planning (“OP”); the District
Department of Transportation (“DDOT”); the Councilmember for Ward Two; Advisory
Neighborhood Commission (“ANC”) 2F, the ANC for the area within which the Subject Property
is located; and the single-member district ANC 2F06. Pursuant to 11-Y DCMR § 402.1, on
November 20, 2017, the Office of Zoning mailed notice of the hearings to the Applicant, ANC 2F,
and the owners of all property within 200 feet of the subject property. Notice was published in the
D.C. Register on November 24, 2017. (64 DCR 12068.)

! The memorandum from the Zoning Administrator (“ZA”) originally submitted with the application noted that a use
variance from Subtitle U § 303.1(b) is required. (Exhibit 9.) The Applicant submitted a revised ZA memorandum
indicating that an area variance for lot area per unit under Subtitle E § 201.4 was required instead. (Exhibit 35.) At the
public hearing on April 18, 2018, the Applicant verbally amended the application to add special exception relief for
residential conversion under Subtitle U § 320.2 and a variance from Subtitle U § 320.2(d), after the issue was raised
by the office of the Attorney General. The caption has been revised accordingly.
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Party Status. The Applicant and ANC 2F were automatically parties in this proceeding. There were
no requests for party status.

OP Report. In its initial report dated April 6, 2017, OP indicated that it needed additional time to
review supplemental information submitted by the Applicant. (Exhibit 44.) By a report dated April
10, 2018, OP recommended approval of variance relief pursuant to 11-E DCMR § 201.4, subject
to the condition that one of the four units is dedicated as affordable under Inclusionary Zoning
(“IZ”). (Exhibit 49.) At the time OP’s report was submitted, the Applicant had not amended its
application to request special exception relief under Subtitle U § 320.2 and variance relief under
Subtitle U § 320.2(d). Under Subtitle U § 320.2(b), the Applicant is required to set aside one 1Z
unit, as requested by OP; therefore, it need not be adopted as a condition of the Order.

DDOT Report. By memoranda dated December 29, 2017, DDOT indicated it had no objection to
the originally requested variance relief. (Exhibit 33.)

ANC Report. At a regular public meeting on April 4, 2018, with a quorum present, ANC 2F voted
6-0-1 to oppose the application. (Exhibit 50.) The ANC determined that the Applicant failed to
meet the three-prong test for an area variance. Specifically, the ANC raised the following issues:
(1) the Subject Property is not affected by an exceptional or unique condition, as “numerous nearby
corner lots that share nearly identical conditions conform to zoning code without practical
difficulties;” (2) the Applicant’s argument for “practical difficulties” has no merit, as the
property’s prior use as a four-unit apartment was illegal under the Zoning Regulations; and (3)
approving the application would substantially impair the zone plan, as it would “create favorable
and exceptional circumstances for a property owner who has continuously violated - and profited
from the violation of - established zoning regulations to which others in nearly identical
circumstances conform.” (Exhibit 50.)

FINDINGS OF FACT

1. The property is located 924 N Street N.W. (Square 368, Lot 890) (“Subject Property”) and is
zoned RF-1. The Subject Property has a lot area of approximately 2,273 square feet. (Exhibit
46.)

2. A residential structure on the Subject Property was constructed prior to May 12, 1958 with its

current building footprint. (Exhibit 46; BZA Public Hearing Transcript of April 18, 2018
(“Tr.”) atp. 10.)

3. The prior owner of the Subject Property converted the building into a four-unit apartment
building in the early 2000’s.

4. The Subject Property had and still has 568 square feet of lot area per dwelling unit.
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10.

1.

The Zoning Regulations in place at the time of the conversion allowed for any structure
constructed prior to the May 7, 1958 of the existing regulations to be converted to an apartment
house by right pursuant to 11 DCMR § 330 (e), but imposed a lot area requirement of 900
square feet per dwelling unit under 11 DCMR § 401.3.

Although the Subject Property did not meet that lot area requirement, there is no evidence that
the then owner sought area variance relief and the Department of Consumer and Regulatory
Affairs (“DCRA”) is unable to verify that a building permit for this conversion was issued.
(Exhibit 49.)

The Subject Property has been operating as a four-unit apartment house for over 15 years and
has not been expanded since the time of its conversion. (Exhibit 46; Tr. at pp. 10, 11.)

The Applicant inherited the property in 2014. (Tr. at pp. 12-13.) The Applicant provided for
the record a certificate of occupancy from 2004 indicating that the Subject Property contains a
four-unit apartment building, and floor plans stamped by DCRA in 2001, which also indicate
four units. (Exhibits 45, 47.) The Applicant considered these documents to be evidence that
the conversion to four units was legally permitted and continued the property’s use as a four-
unit apartment house. (Exhibit 49.)

Effective June 26, 2015, the Zoning Commission in Case No. 14-11 repealed the provision
permitting matter-of-right conversion, allowing for only matter-of-right conversions of pre-
1958 non-residential buildings. (Former 11 DCMR § 330.7, presently 11-U DCMR § 301.2.)
Conversion of pre-1958 residential structures would require special exception approval, and
the fourth dwelling unit and every additional even number dwelling unit thereafter would be
subjection to the Inclusionary Zoning Regulations. (11-U DCMR § 320.2.) In addition, the 900
square feet per unit requirement was made a condition of the special exception approval.
(Former 11 DCMR § 336, currently 11-U DCMR § 320.2.)

At some point in 2017, DCRA became aware of the existence of the apartment house and did
not consider the certificate of occupancy and stamped floor plans to be sufficient to prove that
the conversion was permitted. In a memorandum dated December 2017, the Zoning
Administrator (“ZA”) determined that area variance relief is required from the lot area
requirement of 11-E DCMR § 201.4. (Exhibit 35.)

Subtitle E § 201.4 also was adopted through Case No. 14-11, as 11 DCMR § 401.11, and
provides:

An apartment house in an R-4 Zone District, whether converted from a building or
structure pursuant to former § 330.5(e) or existing §§ 330.7 or 336, or existing before
May 12, 1958, may not be renovated or expanded so as to increase the number of
dwelling units unless there are nine hundred square feet (900 sq. ft.) of lot area for each
dwelling unit, both existing and new.
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12.

13.

14.

15.

16.

17.

18.

19.

The apartment house was not “converted from a building or structure pursuant to former §
330.5(e) or existing §§ 330.7 or 3367, it was not “existing before May 12, 1958”, and even if
it met either factor, the Applicant is not requesting that it be renovated or expanded, only that
it be brought into compliance with the existing regulations. (Exhibit 46; Tr. at p. 10.)

Although both the predecessor provisions to 11-E DCMR § 201.4 and 11-U DCMR 320.2(d)
were added at the same time through the same case, the ZA required a variance under the first,
without referring the Applicant for a special exception under the second. Since Subtitle E §
201.4 does not apply to this application, but Subtitle U § 320.2(d) does, the Office of the
Attorney General advised that the Applicant should apply for both the special exception - to
validate its conversion under Subtitle U § 320.2 - and an area variance - because the conversion
did not meet that provision’s 900 square foot per dwelling unit limitation under Subtitle U §
320.2(d). The Applicant verbally amended its application at the public hearing to include a
special exception under Subtitle U § 320.2 and an area variance from Subtitle U § 320.2(d).
The originally-requested area variance from Subtitle E § 201.4 was retained as a part of this
application in an abundance of caution, but since it is the same requirement, the same facts and
law apply.

Based on the elevations provided, the existing structure does not exceed 35 feet in height.
(Exhibit 8.)

As required by 11-U DCMR 320.2 (b), the Applicant is setting aside one of the four units as
an Inclusionary Zoning Unit. (Tr. at p. 9.)

The Subject Property is bordered by N Street, N.W. to the north and Blagden Alley, N.W. to
the west. (Exhibit 4.) A commercial building abuts the Subject Property on the southern lot

line. The adjacent property to the east is also a three-unit apartment house that was in existence
prior to May 12, 1958. (Tr. at pp. 10, 14.)

The owner of the Subject Property is unable to acquire additional land from an adjacent
property owner in order to meet the lot area per dwelling requirement. (Tr. at pp. 10-11.)

The Applicant indicates that bringing the Subject Property into compliance with the Zoning
Regulations would involve converting the second floor into one unit, relocating two
bathrooms, reconfiguring plumbing, removing the second kitchen, demolishing fire separation
walls, and reconfiguring the unit to meet building code standards. (Exhibit 34.) The Applicant
also indicates that the reconfiguration may require partial demolition of the existing structure
(Exhibit 46.) The Applicant’s projected cost of reconfiguration is $300,000. (Exhibit 34.)

As noted by OP, the reconfiguration process would also require evicting existing tenants of the
Subject Property. (Exhibit 49.)
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20. The Subject Property has four designated on-site parking spaces for tenants at the rear of the
building. (Exhibits 34, 49.)

21. The existing structure has a similar design to the adjacent building and to nearby buildings.
(Exhibit 49.)

CONCLUSIONS OF LAW AND OPINION

Special Exception Relief

The Applicant requests special exception relief pursuant to 11-U DCMR § 320.2 of the Zoning
Regulations in order to permit an existing four-unit apartment house in the RF-1 Zone. The Board
is authorized under § 8 of the Zoning Act, D.C. Official Code § 6-641.07(g)(2) (2008) to grant
special exceptions, as provided in the Zoning Regulations, where, in the judgment of the Board,
the special exception will be in harmony with the general purpose and intent of the Zoning
Regulations and Zoning Maps and will not tend to affect adversely the use of neighboring property
in accordance with the Zoning Regulations and Zoning Map, subject to specific conditions. (See
11-X DCMR § 901.2.)

Pursuant to Subtitle U § 320.2, the “specific conditions” include:

(a) The maximum height of the residential building and any additions thereto shall not exceed
thirty-five feet (35 ft.);

(b) The fourth (4th) dwelling unit and every additional even number dwelling unit thereafter
shall be subject to the [inclusionary zoning set-aside requirements];

(c) There must be an existing residential building on the property at the time of filing an
application for a building permit;

(d) There shall be a minimum of nine hundred square feet (900 sq. ft.) of land area per dwelling
unit;

(e) An addition shall not extend further than ten feet (10 ft.) past the furthest rear wall of any
principal residential building on the adjacent property;

(f) Any addition, including a roof structure or penthouse, shall not block or impede the
functioning of an operative chimney or other external vent on an adjacent property required
by any municipal code;

(g) Any addition, including a roof structure or penthouse, shall not significantly interfere with
the operation of an existing or permitted solar energy system (of at least 2kW) on an
adjacent property;

(h) A roof top architectural element original to the house such as cornices, porch roofs, a turret,
tower, or dormers shall not be removed or significantly altered, including shifting its
location, changing its shape or increasing its height, elevation, or size;

(1) Any addition shall not have a substantially adverse effect on the use or enjoyment of any
abutting or adjacent dwelling or property, in particular:

(1) The light and air available to neighboring properties shall not be unduly affected;
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(2) the privacy of use and enjoyment of neighboring properties shall not be unduly
compromised; and

(3) the conversion and any associated additions, as viewed from the street, alley, and other
public way, shall not substantially visually intrude upon the character, scale, and pattern
of houses along the subject street or alley;

Based on the findings of fact, the Board concludes that the request for special exception relief, as
represented by the submitted plans, testimony, and evidence, satisfies the requirements of 11-U
DCMR § 320.2. Based on the elevations provided, the Board finds that the existing structure does
not exceed 35 feet in height. As there are four units, the Inclusionary Zoning set-aside requirement
of Subtitle U § 320.2(b) applies, and the Applicant’s agent testified that he will set aside an
Inclusionary Zoning unit accordingly. There is an existing residential building on the property;
however, the lot does not provide 900 square feet of area as required by Subtitle U § 320.2(d).
Accordingly, the Applicant has requested variance relief from that requirement. As the application
does not involve new construction or alteration of the existing structure, the requirements of
Subtitle U § 320.2(e)-(i) do not apply in this case. The Board concludes that the special criteria of
Subtitle U § 320.2 are met.

Further, regarding the general special exception requirements, the Board finds that allowing the
four-unit apartment house on the Subject Property will not adversely affect the use of neighboring
properties as required by 11-X DCMR § 901.2. Granting the application would not introduce
additional impacts on the neighboring properties, but rather, allow the continued use of the Subject
Property as a four-unit apartment. No evidence or testimony was provided that the continued use
of the property as an apartment house would cause adverse impacts on neighboring properties. The
Board finds that the addition will be in harmony with the general purpose and intent of the Zoning
Regulations and Zoning Maps. Although the RF-1 Zone does not permit four-unit apartment
houses as a matter of right, the Zoning Regulations allow for such a use when the special exception
criteria enumerated above are met. Therefore, in finding that the criteria are met, including the
variance request discussed below, the Board finds that this use would be in harmony with the
purpose and intent of the Zoning Regulations.

Variance Relief

The Applicant requests area variances from the lot area per dwelling unit requirement as reflected
in Subtitle E § 201.4 and Subtitle U § 320.2(d). As noted, only the latter relief is needed. Both
provisions require that there be a minimum of 900 square feet of land area per dwelling unit, while
the Subject Property provides 568 square feet per unit. The Board is authorized to grant variances
from the strict application of the Zoning Regulations where “by reason of exceptional narrowness,
shallowness, or shape of a specific piece of property. . . or by reason of exceptional topographical
conditions or other extraordinary or exceptional situation or condition of a specific piece of
property,’’ the strict application of any zoning regulation “would result in peculiar and exceptional
practical difficulties to or exceptional and undue hardship upon the owner of the property....”
(D.C. Official Code 6-641.07(g)(3) (2008 Supp.); (11-X DCMR § 1002).)
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A showing of “practical difficulties” must be made for an area variance, while the more difficult
showing of “undue hardship,” must be made for a use variance. Palmer v. District of Columbia
Bd. of Zoning Adjustment, 287 A.2d 535, 541 (D.C. 1972). The Applicant in this case is requesting
area variances and therefore is required to show that the strict application of the zoning regulations
would result in “practical difficulties.” French v. District of Columbia Bd. of Zoning Adjustment,
658 A.2d 1023, 1035 (D.C. 1995), quoting Roumel v. District of Columbia Bd. of Zoning
Adjustment, 417 A.2d 405, 408 (D.C. 1980).

Exceptional Condition

The D.C. Court of Appeals has recognized that the “exceptional situation or condition” of a
property “need not be inherent in the land, but can be caused by subsequent events extraneous to
the land.” De Azcarate v. District of Columbia Bd. of Zoning Adjustment, 388 A.2d 1233, 1237
(D.C. 1978). The zoning history of a property, including past actions of governmental authorities,
can constitute the “events extraneous to the land” which create the requisite exceptional situation
or condition. Monaco v. District of Columbia Bd. of Zoning Adjustment, 407 A.2d 1091, 1097
(D.C. 1979). In Monaco, a zoning history which implicitly approved a use and thereby gave rise
to good-faith, detrimental reliance by the property owner, helped to establish the exceptional
situation. Similarly, the D.C. Court of Appeals upheld the Board’s decision to find an exceptional
situation where an applicant detrimentally relied on the existing use of the property and the
subsequent actions of city government officials, though the use of the property was not, in fact,
permitted by the Zoning Regulations. The Oakland Condominium v. District of Columbia Bd. of
Zoning Adjustment, 22 A.3d 748, 750-53 (D.C. 2011) (Finding exceptional zoning history in a case
where the applicants purchased property that had been operating as a 15-unit rooming house, where
the Certificate of Occupancy displayed inside the property contained no limit on the number of
units, and where a Zoning Reviewer from DCRA indicated that only a “change of ownership” was
needed, although a use exceeding eight units was not permitted as a matter of right.)

An exceptional zoning history exists in this case as well. The Board has found no evidence that
the original conversion of the structure into an apartment house was permitted by DCRA; however,
as in Oakland Condominium and Monaco, the Applicant relied on the long-standing, existing use
of the property and subsequent documentation from DCRA, such as the Certificate of Occupancy
listing a four-unit apartment house use issued in 2004, to draw the conclusion that the use was
permitted on the Subject Property. The Board also notes that the Subject Property had been
operating as a four-unit apartment house for over 15 years, and much of that time was prior to the
Applicant’s inheritance of the Subject Property in 2014. Moreover, the Board has found no
evidence that the Applicant acted in bad faith when it detrimentally relied on the belief that the
Subject Property’s use as a four-unit apartment house was permitted. The Board concludes that
the Applicant’s good faith, detrimental reliance creates an exceptional zoning history, which meets
the first prong of the variance test.





BZA APPLICATION NO. 19662
PAGE NO. 8

Practical Difficulty

A showing of practical difficulty requires “‘[t]he applicant [to] demonstrate that ... compliance
with the area restriction would be unnecessarily burdensome....”” Metropole Condominium Ass’n
v. District of Columbia Bd. of Zoning Adjustment, 141 A.3d 1079, 1084 (D.C. 2016), quoting
Fleishman v. District of Columbia Bd. of Zoning Adjustment, 27 A.3d 554, 561-62 (D.C. 2011).
In assessing a claim of practical difficulty, proper factors for the Board’s consideration include the
added expense and inconvenience to the applicant inherent in alternatives that would not require
the requested variance relief. Barbour v. District of Columbia Bd. of Zoning Adjustment, 358 A.2d
326, 327 (D.C. 1976).

In this case, the Board finds that compliance with the Zoning Regulations would be unnecessarily
burdensome, as it would require the Applicant to either acquire additional land to meet the lot area
requirement or undertake extensive renovations. As to the first alternative, the Applicant has been
unable to acquire additional land from an adjacent neighbor. As to the option to reconfigure the
structure, this process would require evicting current tenants and the Applicant estimates that the
projected cost of reconfiguration is approximately $300,000. The Board concludes that requiring
the Applicant to partially demolish and reconfigure the existing structure would create an undue
burden on the Applicant in terms of added expense and inconvenience. The Board believes this
situation presents a significant practical difficulty, and the Applicant therefore meets the second
prong of the variance test.

No Detriment to the Public Good or Impairment of Zone Plan

Lastly, the Applicant must show that the relief can be granted without substantial detriment to the
public good and without substantially impairing the intent, purpose, and integrity of the zone plan
as embodied in the Zoning Regulations and Map. (11-X DCMR § 1002.) The Board is persuaded
that the application has met the third prong of the variance test.

The Board concludes that approving the requested variance would not cause a substantial detriment
to the public good. As noted above, the Subject Property has been operating as a four-unit
apartment house for over 15 years, and no evidence was provided to the record that its operations
have caused an adverse impact on the use and enjoyment of nearby properties. The Subject
Property provides four off-street parking spaces, which mitigate any potential negative impacts on
street parking in the neighborhood. Consistent with the requirement of 11-U § 320.2(b), the
Applicant will set aside one of the four units as an affordable unit under the D.C. Inclusionary
Zoning program.

The Board also concludes that granting the requested variance would not substantially impair the
intent, purpose, and integrity of the zone plan as embodied in the Zoning Regulations and Map.
The Board agrees with OP’s finding that the proposal will not impair the zone plan and credits
OP’s finding that “the potential harm to the regulations (since the zone was and is not intended to
be an apartment zone) would need to be evaluated against the long-term nature of the existing use,
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and the potential harm to the current tenants within the building.” Although the RF-1 Zone does
not allow for four-unit apartment houses as a matter of right, the Zoning Regulations do provide
the opportunity for the conversion of a residential structure into a multiple dwelling unit apartment
use under 11-U DCMR § 320.2. Because this use is permitted by special exception in the zone,
provided that certain criteria are met, the Board finds that the allowing the use does not impair the
zone plan. Further, the adjacent property is a three-unit apartment house, and the structure on the
Subject Property has a similar design to the adjacent building and to nearby buildings.
Accordingly, the Board concludes that the third prong of the variance test has been met.

Great Weight

The Board is required to give “great weight” to the recommendation of the Office of Planning.
(D.C. Official Code § 6-623.04 (2001).) In this case, as discussed above, the Board concurs with
OP’s recommendation that the application should be approved.

The Board is also required to give “great weight” to the issues and concerns raised by the affected
ANC. (Section 13(d) of the Advisory Neighborhood Commissions Act of 1975, effective March
26, 1976 (D.C. Law 1-21; D.C. Official Code § 1-309.10(d) (2001)).) In this case, the ANC
submitted a written report in opposition to the application and raised issues and concerns related
to the three-prong test for an area variance. First, the ANC raised the issue that the Subject Property
is not affected by an exceptional or unique condition, noting that “numerous nearby corner lots
that share nearly identical conditions conform to zoning code without practical difficulties.”
(Exhibit 50.) In determining that there was an exceptional situation affecting the Subject Property,
the Board did not conclude that the physical conditions of the lot were unique or exceptional.
Instead, the Board found that the exceptional condition of the Subject Property arose from the
unique zoning history of the property, as analyzed in more detail above. Therefore, the Board
concurs with the ANC’s contention that the physical characteristics of the Subject Property are not
exceptional, yet finds that this criterion for variance relief is otherwise met.

With regard to the second prong, the ANC argued that the Applicant had not met its burden for
showing “practical difficulties,” as the property’s prior use as a four-unit apartment was illegal
under the Zoning Regulations. (Exhibit 50.) As discussed in this Order, the Board found that the
Applicant would have to partly demolish or reconfigure the structure in order to comply with the
Zoning Regulations, which amounts to a practical difficulty. The original conversion of the Subject
Property was not part of the Board’s analysis for this prong, as the Board found that the Applicant
and current owner of the property acted in good faith and relied on the issuances from DCRA in
continuing the operations of the four-unit apartment house. Therefore, the Board was not
persuaded by the ANC’s claim that this prong of the variance test had not been met.

Finally, the ANC raised the concern that approving the application would substantially impair the
zone plan, as it would “create favorable and exceptional circumstances for a property owner who
has continuously violated — and profited from the violation of — established zoning regulations to
which others in nearly identical circumstances conform.” (Exhibit 50.) The Board concluded that
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approving the relief requested would not impair the public good or the zone plan, in that the use
of the property has not had an adverse impact on the neighborhood and that residential conversions
are permitted as a special exception in the RF-1 Zone. As previously discussed, the Board found
no evidence that the original conversion of the Subject Property was permitted, but found that the
Applicant, after inheriting the property in 2014, relied in good faith on representations that the use
of the property was a four-unit apartment was lawful. Based in part on the uniqueness of this
situation, the Board found that the Applicant met the burden of proof for variance relief. Because
the Board’s analysis was predicated on the finding that the current owner acted in good faith, the
Board does not agree with the ANC’s contention that granting the relief requested created
favorable circumstances for property owners who knowingly violate the Zoning Regulations. The
Board has considered the ANC’s issues and concerns, but was ultimately not persuaded to deny
the application.

Based on the case record, the testimony at the hearing, and the findings of fact and conclusion of
law, the Board concludes that the Applicant has satisfied the burden of proof with respect to the
request for a special exception under the residential conversion requirements of Subtitle U § 320.2,
and pursuant to 11 DCMR Subtitle X, Chapter 10, for area variances from the lot area per dwelling
unit requirement of Subtitle E § 201.4 and the lot area requirement of Subtitle U § 320.2(d), to
permit an existing four-unit apartment house. It is therefore ORDERED that this application is
hereby GRANTED AND, PURSUANT TO SUBTITLE Y § 604.10, SUBJECT TO THE
APPROVED PLANS AT EXHIBIT 8 - ARCHITECTURAL PLANS AND ELEVATIONS.

VOTE: 5-0-0 (Frederick L. Hill, Lesylle¢ M. White, Lorna L. John, Carlton E. Hart, and Peter
G. May to APPROVE).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

ATTESTED BY: p——
S A. RDIN
Director, Qffice of Zoning

FINAL DATE OF ORDER: November 6, 2018

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.
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PURSUANT TO 11 DCMR SUBTITLE Y § 702.1, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH
TWO-YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A REQUEST
FOR A TIME EXTENSION PURSUANT TO SUBTITLE Y § 705 PRIOR TO THE
EXPIRATION OF THE TWO-YEAR PERIOD AND THE REQUEST IS
GRANTED. PURSUANT TO SUBTITLE Y § 703.14, NO OTHER ACTION, INCLUDING
THE FILING OR GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT
TO SUBTITLE Y §§ 703 OR 704, SHALL TOLL OR EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR SUBTITLE Y § 604, APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR THE
RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE. AN
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE BOARD
AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE
BOARD OF ZONING ADJUSTMENT.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.
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SULLIVAN & BARROS, LLP  Martin P.Sullivan
. S Direct: (202) 503-1704
Real Estate | Zoning | Land Use | Litigation msullivan@sullivanbarros.com

October 8, 2025

Via Email

Board of Zoning Adjustment
441 4th Street, N.W.

Suite 210S

Washington, DC 20001

Re: Post-Hearing Submission - BZA Case No. 21307 — 725 Hobart Place, N\W

Dear Chairperson Hill and Members of the Board:

The Board has asked for additional information regarding the purpose and intent of the
900-foot rule. Based on the Board’s focus on the purpose and intent of the 900-foot rule, we have
focused our response on providing further argument and supporting documentation that granting
approval for an existing 3™ unit at 725 Hobart will not substantially impair the intent, purpose, and
integrity of the zone plan as embodied in the Zoning Regulations and Map.

We are therefore submitting herewith attachments which further explore the Board's
interaction with that question in the context of area variance cases for relief from the 900-foot rule.
The additional information provides detail, from full Orders, of the Board’s position on how this
relief does not substantially impart the intent, purpose, and integrity of the zone plan as embodied
in the Zoning Regulations and Map.

It is noteworthy that we have found no evidence of the Board ever denying such an
application solely because such relief would substantially impair the purpose and intent of the
Zoning Regulations. Rather, we have found documentation that the Board has granted 900-foot
rule relief many times, going back to at least the 1960’s.

In addition to the above-reference attachment, we also attach BZA Order No. 12278 from
1977, the oldest full Order we could find. This was the Order behind the Wolf v. BZA Court of
Appeals case that affirmed the Board’s decision to grant relief based on market-value practical
difficulties. Wolf also affirmed that this relief is an area variance relief requiring the lesser standard
of practical difficulty, and not a use variance requiring a more difficult standard of undue hardship.

Most telling regarding the Board’s long-held view of relief from the 900-foot rule and its

perceived impact on the intent and purpose of the Zoning Regulations, see Finding of Fact Number

1155 15th St., NW, Ste. 1003, Washington, DC 20005 (202) 503-1700 www.sullivanbarros.com
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BZA Case No. 21307 2
725 Hobart Place, NW

4 in BZA Order No. 12278, referring to cases from 1966 and earlier:

“In B.Z.A. Application No. 9062, the Board incorporated by reference in the
reasons for the grant of the variance the reasoning in Application No. 8631 which
provides in pertinent part that "the best practical rule for conversion in the R-4
District is to permit one living unit per floor and we have granted variances from
the 900 square feet per unit requirement of Section 3301.1 to permit this in many
cases."

As discussed at the last hearing, we noted that the Board's position has narrowed somewhat
since the “one-unit-per-floor” standard used by the Board in “many cases” prior to 1966. This is
why we have noted the consistent rationale used by the Board over the last 10 years in approving
a number of - what we have termed - "inherited condition" cases. In these cases, the Board has
rightfully identified specific fact patterns that represent an exceptional practical difficulty, for
which relief does not substantially impair the intent or purpose of the Zoning Regulations. The
present Application matches that fact pattern and deserves evaluation by the Board consistent with
its decisions over the last 10 years.

To be clear, we are not saying that because the Board has approved this relief many times
over the last sixty years, it must approve this case for that reason alone. What we are saying is over
the last 60 years, this Board has not seen any issue with the impairment of the intent and purpose
of the zoning regulations in granting this relief for an additional unit, sometimes more. We are also
saying that over the last 10 years, when faced with the fact pattern before it in this application, the
Board has found the area variance test met. To reverse that standard in this Application would be
the very definition of an arbitrary decision, in our opinion, and would condemn this owner and his
tenants to catastrophic consequences, financial and otherwise; rather than affirming this property
owner's decision to take the honest approach, unprompted, to bring his property into compliance.

For these reasons, we respectfully request that the Board approve the Application.

Respectfully Submitted,

Martin P. Sullivan, Esq.
Sullivan & Barros, LLP






Before the Board of Zoning Adjustment, D. C.

Application No. 12278, of David J. Dubois, pursuant to Sub-
section 8207.11 of the Zoning Regulations, an area variance
from the strict application of Sub-section 3301.1. Applicant
seeks to convert a two (2) family flat (basement, lst and 2nd
floors) to use the subject premises for an apartment house
consisting of three (3) units (basement, lst and 2nd floors)

in the R-4 District at 1115 Independence Avenue, S. E., Lot 814,
Square 990.

HEARING DATE: February 16, 1977
DECISION DATE: March 8, 1977

/

S

FINDINGS OF FACT:

1. The subject property is improved with a three-story
(basement, lst and 2nd floors) row dwelling constructed in
1912 as a two-family flat. The building is exceptionally large
for the area, having a gross floor area of approximately 4,500
square feet or 1,500 square feet per floor on a lot size of
2,164 square feet. Out of 70 houses within 200 feet, none are
as large as the subject property. Fifty of the houses within
200 feet, are less than half as large and 40 have approximately
one-third the size.

2. The subject property is presently used as a two-family
flat, although the basement is improved to accommodate roomers
either accessory to tenant use or as a rooming house as permitted
in the R-4 Zoning District. In addition to the two families,
roomers in number of approximately four to six could occupy
legally the basement.

3. 1In 1966, the Board granted a variance from the 900
square foot rule for this same property for four units with
two units on the first floor and two units on the second floor
in B.Z.A. Application No. 9062. However, the owner was not
able to obtain financing and the Order expired.

4. In B.Z.A. Application No. 9062, the Board incorporated
by reference in the reasons for the grant of the variance the
reasoning in Application No. 8631 which provides in pertinent
part that "the best practical rule for conversion in the R-4
District is to permit one living unit per floor and we have
granted variances from the 900 square feet per unit requirement
of Section 3301.1 to permit this in many cases."
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5. 1In 1973, the present owner, knowing of the previous
approval for four units, purchased the property and learned
that an application to the Board of Zoning Adjustment would be
required for three units. Believing the application to be
rather simple in view of the previous four-unit approval, the
present owner applied for approval of three units to the Board
and appeared before the Board without advice on variance matters
and without referencing the previous approval for four units.
The Board in B.Z.A. Application No. 11444 denied the application
for failure to carry the burden of proof. The Board apparently
used the test of "hardship". The decision in Case No. 11444
was prior to the decision in Clerics of St. Viator, Inc. v. D.C.
Board of Zoning Adjustment, 320 A.2d 291 (D.C. App. 1974), which
held that a variance could be based on difficulties inherent
in the structure as opposed to difficulties inherent in the land.

6. In keeping with the Board of Zoning Adjustment denial,
the owner renovated the property for flat use, including
renovation to the basement. The property was offered for rent
for two families, including the rental of 3,000 square feet,
being the basement and first floor. Restoration to the building
cost $74,376.

7. The subject property has a lot width of 22 feet and
a depth of 98 feet. The building is approximately 80 feet in
depth, including the porch and front projection. On each floor,
with the exception of the basement, there are full living
accommodations with six rooms deep, including living room,
dining room, bath, kitchen and two bedrooms as well as the porch.
In the basement, the front portion is presently devoted to a
recreation room. There is also a bar and bedrooms which are
readily usable for apartment use with the inclusion of a full
kitchen and removal of the stair access to the first floor. All
floors have access both front and rear to the street.

8. In November, 1974, the owner advertised the property
for tenants. While the owner had no difficulty in renting the
top floor, he had difficulty in finding a tenant for the basement
and first floor unit containing approximately 3,000 square feet.
Finally, the two floors were rented to one person with the
understanding that the basement rooms would be sublet. From
approximately July of 1976 until present, the basement has been
unoccupied.
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9. Monthly expenses for the property are approximately
$1,276. Rental on an annual basis for two apartments and
rooms would be approximately $1,250; whereas rental for three
apartment would be $1,350, or a difference of approximately
$100.

10. The applicant's bases for variance are four-fold:
(1) size of building, being the only one like it in the neighborhood;
(2) layout, having a depth of approximately 80 feet and being
six rooms deep; (3) practical difficulties of marketing a 3,000
square foot unit or using the basement for roomers; and (4) the
relationship of market and income to cost.

11. The Board finds that the building is exceptional in
that it is dissimilar to row house neighbors since it was
constructed as a two-family flat, is exceptionally large, has
a unique layout and has exceptional quality of workmanship.

The rental market for a single unit of approximately 3,000 square
feet results in a practical difficulty in that the rental market
for that size living unit is restricted to buildings designed

for single-family dwellings. While the basement can technically
be used for two roomers accessory to the first floor apartment
unit, this is a restricted market since such rental is normally
restricted to single-family dwellings and is not normally accom-
plished in rental apartments.

12. With regard to the right to use the basement as a
rooming house, which could accommodate up to four or five
roomers, we note that the density would be greater for roomers
than an apartment use, that such roomers because of transient
nature would not be as harmonious as an apartment use and, further,
because of the restriction on preparation of meals on roomers
results in an inherently difficult problem because of inability
to police the use.

13. The owner has canvassed the area for support in the
application; and out of properties within 200 feet, 52 properties
through owners or residents support the application. Additionally,
the Capitol Hill Restoration Society supports the application.
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14. The grant of the variance will not require any exterior
changes and only minor interior changes in the basement to
permit the installa tion of a full kitchen with stove and thee
discontinuance of the basement to the first floor access. The
change in basement status from permitted rooming house use to
apartment will result in a slight increase in income but a
marginal profit to the owner. This marginal income will enable
the continued maintenance of the building.

15. There was opposition registered at the Public Hearing
of this application.

CONCLUSIONS OF LAW AND OPINION:

The Board is of the opinion that the application for variance
from the 900 square foot minimum area requirement of the R-4
District for apartment conversion is an area variance as previously
found by the Board in BZA Application No. 12100. See page 37
of Statement of Applicant. In Palmer v. Board of Zoning Adjustment,
287 A.2d 535 (1972), the D.C. Court of Appeals adopted for this
jurisdiction the dichotomy between area variances and use variances.
The Court there noted that a proof of practical difficulty for
area variances is appropriate for cases "relating to restrictions
such as side yard, rear yard, frontage, setback or minimum lot
requirements ....." Id., 541. Here, in the R-4 District, apartments
are permitted as a matter of right so long as the lot contains
900 square feet per unit. Here, the only requirement missing from
the conversion in the instant case is the requirement of having
2,700 square feet. Thus, the sole relief relates to the "area"
of the lot.

We are further of the opinion that the applicant has met
his burden of proof in showing an exceptional situation resulting
in practical difficulties. The size, layout of the building
together with the marketability and economic aspects clearly show
that the restriction would be unduly burdensome unless a variance
is granted. Further, since there will be no substantial changes
and no substantial increase in density, we see no likelihood of
an adverse affect on the neighborhood. We believe that the grant
is in keeping with the intent of the Zoning Regulations and Maps.
Therefore, it is hereby ORDERED that the above application be
GRANTED.
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VOTE :
3-0 (Leonard L. McCants, Esq., William F. McIntosh and

Richard L. Stanton to grant, Lilla Burt Cummings, Esd.,
not voting, not having heard the case.)

BY ORDER OF THE D. C. BOARD OF ZONING ADJUSTMENT

Y " \%!/
Executive Secretary

ATTESTED By:

FINAL DATE OF ORDER: 7'%* /-7 7

THAT THE ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX
MONTHS ONLY UNLESS APPLICATION FOR A BUILDING AND/OR OCCUPANCY
PERMIT IS FILED WITH THE DEPARTMENT OF HOUSING AND COMMUNITY
DEVELOPMENT WITHIN A PERIOD OF SIX MONTHS AFTER THE EFFECTIVE
DATE OF THIS ORDER.
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CERTIFICATE OF SERVICE

I hereby certify that on October 8, 2025, an electronic copy of this submission was served to the
following:

D.C. Office of Planning
Philip Bradford
philip.bradford@dc.gov

Advisory Neighborhood Commission 1E

ANC Office
1E@anc.dc.gov

Brian Footer, Chairperson
1EO07@anc.dc.gov

Rashida Brown, SMD
1E04(@anc.dc.gov

Respectfully Submitted,

Sawra Hovkcom

Sarah Harkcom, Case Manager
Sullivan & Barros, LLP
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