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Excerpt from Ward 5 Imp. v. DC

We have held that “‘[i]t is the Board, not the Zoning
Administrator, which has final administrative responsibility
to interpret the zoning regulations.’” Bannum, Inc. v.
District of Columbia Bd. of Zoning Adjustment, 894 A.2d
423, 431 (D.C.2006) (quoting Murray v. District of Columbia
Bd. of Zoning Adjustment, 572 A.2d 1055, 1058 (D.C.1990));
see also District of Columbia, Dep't of Pub. Works v. L.G.
Indus., Inc., 758 A.2d 950, 956 (D.C.2000) (stating that the
BZA “is charged with interpreting the zoning regulations”).
The BZA’s interpretive responsibility, therefore, is de novo.
The BZA’s responsibilities to “hear and decide” zoning
appeals under D.C. Code § 6–641.07(g)(2) and 11 DCMR
§ 3100.2 require more of the BZA than deference to the
Zoning Administrator[.]

Ward 5 Imp. Ass’n v. Dist. of Columbia Bd. of Zoning
Adjustment, 98 A.3d 147, 154-55 (2014) (vacating BZA’s
decision)
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Principles of Interpretation
 Statutory and regulatory construction must begin with “the

assumption that the ordinary meaning of language accurately
expresses the legislative purpose.” Park ‘N Fly, Inc. v. Dollar Park
& Fly, Inc., 469 U.S. 189, 194 (1985). Thus, this Board’s
construction must be “plausible,” and an outlier meaning is
insufficient. Cohen v. JP Morgan Chase & Co., 498 F.3d 111, 120
(2d Cir. 2007).

 Courts must presume that the legislature “says in a statute what it
means and means in a statute what it says.” Dodd v. United States,
545 U.S. 353, 357 (2005); see Kakeh v. United Planning Org., Inc.,
655 F. Supp. 2d 107, 123 (D.D.C. 2009) (same).

 The Board cannot, in the guise of interpreting a statute, ignore
certain words, and “rewrite” it to impose distinct meaning not
contemplated by the legislature. Ind. Mich. Power Co. v. Dep’t of
Energy, 88 F.3d 1272, 1276 (D.C. Cir. 1996).
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Email from Attorney Lawrence Ferris to ZA Mathew 
LeGrant dated September 25, 2018 (IZIS Dkt Ex. #11)
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Draft Zoning Determination Letter (dated Sept. 2018 written by Perseus’ 
Atty Ferris for ZA Mathew LeGrant to sign) (IZIS Dkt. Ex. #10)
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Zoning Determination Letter dated Oct. 30, 2018 
signed by ZA Mathew LeGrant (IZIS Dkt. Ex. #12
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Screenshot DCRA Website Page Entitled “Determination Letters, 
Zoning Maps and Plans” explaining purpose of Zoning 

Determination Letters
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FOIA Request 2021-FOIA-01918 filed by Edward 
Hanlon in Dec. 2020 (IZIS Dkt. Ex. #54)

8



Attachment to FOIA Request 2021-FOIA-01918 filed by Edward 
Hanlon in Dec. 2020 listing the Documents Requested from the 

Office of the Zoning Administrator (IZIS Dkt. Ex. #54)
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DCRA's FINAL RESPONSE to FOIA Request 2021-FOIA-01918 
and 2021-FOIA-01919 (annotated) (IZIS Dkt. Ex #58)
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Only Document DCRA Supplied in Response to FOIA Requests 2021-
FOIA-01918 and 2021-FOIA-01919 (IZIS Dkt. Ex. #59)
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Curriculam Vitae 
Prof. James McCrery
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11-F DCMR § 605.1 
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11-F DCMR § 605.1 



Professor McCrery’s
Summary of Conclusions

• First, the Subdivision of Lot 108 violates 11-F DCMR §
605.1 because the new rear yard Is insufficiently wide.
– I do not understand the Perseus and DCRA’s Oppositions to

dispute the central contention in my Expert Report: if the
332 ton roof of the Temple is deemed a roof, and not an
“architectural embellishment,” then the Subdivision
violates 11-F DCMR § 605.1 because the new rear yard is
insufficiently wide, even accepting their other contentions.

• Second, the new rear yard violates the zoning
regulations because it is occupied by a structure that is
over four feet tall in violation of 11-B DCMR § 100.2.
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Rear Yard Insufficiently Wide
• I will address the insufficient depth of the new rear yard

first.
• The Temple lot is zoned RA-9. 11-F DCMR § 605.1 requires

a 1 to 3 ratio of rear yard width to building height for RA-9
zones.

• The Luxury Project is designed to be constructed on the
new proposed Eastern Lot just a six or so feet from the
actual rear of the Temple.

• Thus, what is now the Temple’s actual rear yard can no
longer serve as the Temple’s rear yard for zoning purposes
because it would mean that the design would grossly
violate the rear yard requirements of 11-F DCMR § 605.1.
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Rear Yard Insufficiently Wide

• Perseus attempts to evade this rear yard
requirement by redesignating the S Street side
as the “front,” so that the new rear yard is on
the south, which has some open space.

• This does not cure the violation of 11-F DCMR
§ 605.1

• The below diagram, submitted to the HPRB as
part of its “Zoning Diagram” sets forth this
attempt
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Prof. McCrery’s Reply - Figure 1 at 4
From Perseus’ Application to HPRB

“Zoning Diagram”
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Prof. McCrery’s Reply - Figure 2 at 5
From Perseus’ Application To HPRG
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Rear Yard Insufficiently Wide

• The Oppositions attempt to whittle down the height of 
the temple and increase the width of the back yard.
– They contend that the depth of north areaway is not 

included in the height
– They contend that the south areaway is included in the 

width of the rear yard
• But even accepting these contentions, which are 

misguided, the Subdivision still violates 11-F DCMR §
605.1 if the roof of the Temple is not deemed an 
“architectural embellishment” and thus excluded from 
the height pursuant to 11-C DCMR § 1501.3. 
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Rear Yard Insufficiently Wide

• Perseus own calculations establish that the 
height of the Temple is 139’ 

• Thus, to comply with 11-F DCMR § 605.1, the 
new rear yard must be 
– 1/3 x 139’ = 46’4”

• However, as established by Perseus own 
calculations, the rear yard is only 42’6” wide, 
including the areaway.

• Thus, the new rear yard is insufficiently wide.
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To comply with 11-F DCMR § 605.1, the width of the rear yard must be 1/3 of the Temple’s height

Scenario 1

Actual Building Height (16th Street) (not including north areaway):  139’

1/3 x 139’ = 46’4”

Rear yard is 32’ (42’6” wide, improperly including the south areaway):

Result: In Either Case - Violation of 11-F DCMR § 605.1

Scenario 2

Building Height (improperly measured from top of stairs on 16th Street) (not including north areaway): 134’6”

1/3 x 134’6” = 44’10”

Rear yard is 32’ (42’6” wide, improperly including the south areaway):

Result: In Either Case - Violation of 11-F DCMR § 605.1

Scenario 3

Building Height measured from S Street (including north areaway): 154’

139 + 15 = 154’

1/3 x 154’ = 51’4”

Rear yard is 32’ (42’6” wide, improperly including the south areaway):

Result: In Either Case - Violation of 11-F DCMR § 605.1

Scenario 4

Building Height measured from S Street (improperly excluding north areaway): 139’

1/3 x 139’ = 46’4”

Rear yard is 32’ (42’6” wide, improperly including the south areaway):

Result: In Either Case - Violation of 11-F DCMR § 605.1
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Definitions from Prof. McCrery Expert Reply at 6

• Webster’s defines “roof” in relevant part as:
– “the outside cover of a building or structure including the

roofing and all the materials and construction necessary to
maintain the cover upon its walls or other support”

– “the highest point or reach of something”

• By contrast, Webster’s defines “embellishment” in relevant
part as follows:
– “the act or process of embellishing”
– “something serving to embellish”

• Webster’s in turn defines “embellish” in relevant part as:
– “to enhance [or] amplify . . . with inessential but decorative or

fanciful details.”
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The Temple’s 332 Ton Pyramidal Roof Is Not An 
Embellishment

 11-C DCMR § 1501.3, mentioning “architectural embellishments,”
is entitled “Penthouse Height” and is contained in Chapter 15 of
Subtitle C, entitled “Penthouses.” It is limited to penthouses.

 Even assuming arguendo that 11-C DCMR § 1501.3 applies, that
does not assist the District or Perseus because 11-C DCMR § 1501.3
unambiguously specifies that not all “domes” are “architectural
embellishments.” 11-C DCMR § 1501.3

 The purpose of the “architectural embellishment” exception “is to
permit limited decorative detail to ‘embellish’ a building. By
analogy, a bow in a woman’s hair is a decorative detail, the head is
not.

 By contrast, here the Temple’s pyramidal roof obviously does not
fall within the definition of embellishment because it is clearly
essential to the building to give it form and identity both inside and
out, and to provide protection from the elements.
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Prof. McCrery’s Reply - Figure 2 at p.8
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Building Height Act § 5 Excerpt

• “Spires, towers, domes, minarets, pinnacles, 
pent houses over elevator shafts, ventilation 
shafts, chimneys, smokestacks, and fire 
sprinkler tanks may be erected to a greater 
height than any limit prescribed in this Act 
when and as the same may be approved by 
the Commissioners of the District of 
Columbia[.]”  BHA § 5 [Emphasis added.] 
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Masons’ App. for Permit to Build - Prof. McCrery Supp. Ex. 1
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Masons’ Permit to Build
Prof. McCrery Supplement Exhibit 2
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Prof. McCrery’s Reply - Figure 11 at p. 21
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Prof. McCrery’s Reply - Figure 12 at p. 22
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Prof. McCrery’s Reply - Figure 4 at p. 10

1331 F Street, NW
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Prof. McCrery’s Reply - Figure 5 at p. 10

601 13th Street NW
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Prof. McCrery’s Reply - Figure 6 at p. 10
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1920 N Street Letter at 2-3 

• “The Embellishment is also separate from, has no
direct communication with, and is below the
height of the project’s roof structure . . . . ”

• “As mentioned above, the Embellishment
comprises approximately 5,200 square feet of
area. The roof area of the building is
approximately 43,000 square feet. Therefore, the
Embellishment comprises approximately twelve
percent (12%) of the roof area, and an even
smaller percentage of the building footprint.”

[Emphasis added.]
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The Height of the Temple From 16th Street Is Measured from the 
Sidewalk Level, Not Five Feet Up the Stairs to the Temple.

 Perseus attempts to chip away at the Temple’s legitimate
height by offering another height calculation from 16th

Street, claiming (contrary to their previous submission to
the HPRB) that the Temple’s height is 134’6” from this
perspective.

 To reach this calculation, Perseus does not measure from
the sidewalk, as required (assuming for these purposes
that 16th Street is the proper location from which to take
the measurement, which it is not, if the rear yard is to the
south of the Temple), but instead begins its measurement
approximately 5’ higher up the stairs at the front of the
building.
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Perseus Ex. B
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Prof. McCrery’s Reply - Figure 8 at p. 13
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Excerpts from Guidebook to House of the Temple
(Submitted with DECAA’s April 2020 Supp.) 
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Excerpts from Guidebook to House of the Temple
(Submitted with DECAA’s April 2020 Supp.)
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Excerpts from Guidebook to House of the Temple
(Submitted with DECAA’s April 2020 Supp.) 
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Excerpts from Guidebook to House of the Temple
(Submitted with DECAA’s April 2020 Supp.) 
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Blowup of Excerpts - Guidebook
(Submitted with DECAA’s April 2020 Supplement)
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Blowup of Excerpts - Guidebook
(Submitted with DECAA’s April 2020 Supplement)

42



Blowup of Excerpts - Guidebook
(Submitted with DECAA’s April 2020 Supplement)
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11-B DCMR § 100.2 

• “Street Frontage: The property line where a lot
abuts upon a street. When a lot abuts upon more
than one (1) street, the owner shall have the
option of selecting which is to be the front for
purposes of determining street frontage.”

• “Yard, Rear: A yard between the rear line of a
building or other structure and the rear lot line,
except as provided elsewhere in this title. The
rear yard shall be for the full width of the lot and
shall be unoccupied, except as specifically
authorized in this title.”
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The Zoning Administrator Either Did Not Determine or Did Not Properly 
Determine the Face of the Temple from Which the BMHP Must Be Calculated

 No evidence the Zoning Administrator
considered the S Street side of the Temple as
the basis for designating the rear lot line and
hence the rear yard width, but evaluated the
BMHP from the 16th Street side of the Temple.

 The most reasonable interpretation of the
Zoning Regulations is that, once an applicant
has determined the “front” of the building, that
is the front of the building for both BMHP and
rear lot line determination purposes.
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11-B DCMR § 308.7

• “If a building fronts on more than one (1)
street, any front may be used to determine
street frontage; but the basis for measuring
the height of the building shall be established
by the street selected as the front of the
building.” [Emphasis added.]

Webster’s Definition of “Rear”:

• “the part of something that is located
opposite to its front”
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Measurement Principles

• Measurement of BMPH: As to the measurement of
BMPH, 11-B DCMR § 308.7 provides that the “. basis
for measuring the height of the building shall be
established by the street selected as the front of the
building.” [Emphasis added.]

• Measurement of Rear Yard. As to the rear yard, the
term “rear” is not defined in the Zoning Regulations.
Thus, we look to Webster’s Unabridged Dictionary for a
definition. See 11-B DCMR § 100.1(g). Webster’s
defines “rear” in pertinent part as “the part of
something that is located opposite to its front,” not
opposite its “street frontage.” [Emphasis added.]
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If the South Side of the Temple Is To Be Used as the Rear Yard, 
Then the Depth of the Areaway on the North Side (S Street Side) 

Must Be Included in the BMPH

Since the areaway at the redesignated “front” on
S Street is more than 7’6” wide, the BHMP is
measured from the base of the areaway.

Thus, 15 feet (the depth of the south areaway)
must be added to the Temple’s height (139’) for
a total height of 154.’
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11-B DCMR § 100.2 (Definitions)

• “Grade, Finished: The elevation of the ground directly
abutting the perimeter of a building or structure or
directly abutting an exception to finished grade.
Exceptions to Finished Grade are set forth in the
definition of “Grade, Exceptions to.”

• “Grade, Exceptions to: The following are exceptions to
“Finished Grade” and “Natural Grade” as those terms
are defined below: (a) A window well that projects no
more than four feet (4 ft.) from the building face; and
(b) An areaway that provides direct access to an
entrance and, excluding associated stairs or ramps,
projects no more than five feet (5 ft.) from the building
face.” [Emphasis added.]
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Prof. McCrery Reply - Figure 9 at 16
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Minimum Width of Rear Yard

139 +15 = 154’
1/3 x 154 = 51’4”
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The Width of the South Areaway Cannot Be 
Included in the Width of the Rear Yard.

The width of the areaway in the Redesignated
Rear Yard (7’6”) cannot be included in
calculating the width of the Redesignated Rear
Yard.

 In this regard, the width of the redesignated
“rear yard” is measured from the southern edge
of the areaway to the south property line.

The “rear yard” must exclude the areaway, per
the definitions of “Yard” and “Rear Yard”.
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11-B DCMR § 100.2 (Definitions)

• “Yard, Rear: A yard between the rear line of a building
or other structure and the rear lot line, except as
provided elsewhere in this title. The rear yard shall be
for the full width of the lot and shall be unoccupied,
except as specifically authorized in this title. “

• “Yard, rear, depth of: The mean horizontal distance
between the rear line of a building and the rear lot
line, except as provided elsewhere in this title.”

• Reading these definitions together, it is apparent that
the “rear yard” does not include the areaway because
the areaway is a “structure.”
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Prof. McCrery’s Reply  - Figure 10 at p. 19
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Adams Morgan for Reasonable Development, 
BZA Case No. 18888

• In that case, the Board addressed whether “the garage
ramp and below-grade garage” violated the provision
that “the rear yard “shall be unoccupied,” not how the
width of the rear yard is to be measured.

• “AMFRD’s appeal states ‘the Ontario project impedes
onto the rear yard requirements as shown on the
record, and noted by the Office of Planning, that half of
the rear yard is taken up by the ramp structures leading
down to the subterranean garage.’”
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The Temple’s Pyramidal Roof Results in the Appearance of a 
Raised Building Height for More Than Thirty Percent 

of the Wall on Which It Sits

 11-C DCMR § 1501.3 expressly provides that a dome
cannot be excepted from the height restrictions if it
results “in the appearance of a raised building height
for more than thirty percent (30%) of the wall on
which the architectural embellishment is located.”

 Here, the Temple’s pyramidal roof, which is co-
extensive with the walls of the Temple, obviously gives
“the appearance of a raised building height for more
than thirty percent (30%) of the wall” on which it sits
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The New Rear Yard Violates the Zoning Regulations Because 
It Is Occupied by a Structure that Is Over Four Feet Tall

 The Zoning Regulations provide that a rear
yard “shall be unoccupied, except as
specifically provided in this title.” 11-B DCMR
§ 100.2 (definition of “yard, rear”).

 11-B DCMR § 324.1(a), in turn, exempts from
this requirement any structure less than four
(4) feet in height, which is permitted to be
located within a required side or rear yard.
11-B DCMR § 324.1(a).
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Prof. McCrery’s Reply - at p. 23

Figure 13 Figure 14 
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Photo of the Front Steps of the Temple (IZIS Dkt. Ex #51)
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Photo of the Temple from the Front Showing the 11.5 
ft. High Structure from the Front (IZIS Dkt. Ex #61
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Google Earth Screenshot of Rear Yard Showing Part of Front Steps, 
Column and 11.5’ Wall Will be in new Rear Yard (IZIS Dkt. Ex. #53)
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Photo of the 11.5’ Monumental Stone Column in the Rear Yard with the 
DECAA’s Presdent, Nick DelleDonne, standing next to it (IZIS Dkt. Ex. #52 (p 3))
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Photo of the 11.5’ Wall in the new Rear Yard (IZIS Dkt. 
Ex. #52 (p.1))
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Photo of the Temple from the Front Showing the 11.5’. 
High Structure from the Front (IZIS Dkt. Ex. 61) 
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Photo of S Street Lawn
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Photo Taken from S Street Showing the Tree Mound
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Photo Taken from S Street Showing Grade
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View of Parking Lot from 15th Street ( IZIS Ex. 8A1 p.6)
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Google Earth Photo Showing Lot Line, Existing Parking 
Lot & Loading (DECAA Pre-H Stat)

69



Photo of Loading Berth Dock 
(DECAA Pre-Hearing Statement)
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Appellants' Exhibit No. 51 - SubTitle C 701.5
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