
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Board of Zoning Adjustment 

* ,"" * ----
Order No. 18095-A Motion for Reconsideration of Order No. 18095 of Ronald McDonald 
House Charities of Greater Washington, D.C. The ongmal apphcatlon was pursuant to 
11 DCMR § 3104 1, for a special excepuon to operate a religious group residence for 96 persons, 
under§ 215, in the R-1-B Distnct at prem.tses 1326 Qumcy Street, N E. (Square 3968, Lot 17) 

HEARING DATE: 
DECISION DATE: 

DATE OF LIMITED 
HEARING ON 
RECONSIDERATION: 

DATE OF DECISION ON 
RECONSIDERATION: 

September 14, 2010 
September 14, 2010 

November 30, 2010 

January 11, 2011 

ORDER DENYING RECONSIDERATION 

Procedural Background 

This applicatiOn was filed m May 2010, at which time Ronald McDonald House Charities was 
the owner of the property that IS the subject of the application ("subject property"), which IS 
located at 1326 Qumcy Street, N.E Ronald McDonald House has smce sold the subject property 
to a religious order, Servants of the Lord and the Vugm of Matara, Inc ("Apphcant"), to whom 
the Board of Zomng Adjt:!Stment ("Board") granted a special exception to use the subject 
property as a religiOus group residence, pursuant to 11 DCMR § 215, by Order No 18095, dated 
September 17, 2010 

Order No 18095 contams two conditions, one of which Imposes a term of five years on the 
special exceptiOn use, beginmng on the date on which the Order became final On September 
27, 2010, the Applicant filed a timely motion with the Board requestmg reconsideratiOn 
("motton"), and removal of this, or any, time hm.ttatiOn1 on the spectal exception use,2 because 

1The phrases "term hmtt[atiOn]" and' "ttme ltmtt[atiOn]"' are used Interchangeably herem 
2Reconstderatton of the other conditiOn, whtch states that no more than 96 mdlVlduals shall restde on the property, 
was not requested 
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there was no evidence of adverse Impacts m the record Although the motion did not specifically 
request a reheanng, the Board determmed that a further heanng, hmtted to the question presented 
by the reconsiderat10n, was warranted. Therefore, on November 30, 2010, the Board held a 
limtted hearmg on the mot10n for reconsideration, and allowed the Apphcant to present legal 
argument as to whether evidence of adverse Impacts ts a necessary underpmnmg for the 
Imposition of a time hmttation on a special exception and any evidence of potential harm to the 
Applicant If the time hmttat10n were retatned 

At the limtted hearmg, the Applicant's attorney argued that the Board dtd not have authonty to 
Impose the time hmttation because there was no evtdence m the record tendmg to show that the 
spectal exception use would have adverse Impacts on nearby properties or on the neighborhood. 
The attorney stated his legal opiruon that such a showmg wru. necessary to authonze the Board to 
Impose a condttion, and that without such a showmg, the Board IS Without authonty to Impose a 
condit10n, specifically here, a term of years The Applicant also offered somewhat hmtted 
testimony, and no documentation, as to clatmed potential "harm" It would suffer If the time 
ltmttation Is not removed 

I • 
At the close of the hmtted hearmg, the Applicant's couns1el offered to bnef the tssue of the 
Board's authonty to Impose the time ltmttation m question, and the Board accepted his offer, 
allowmg him until January 4, 2011 to file a bnef/legal memorandum. The Board also scheduled 
a decision on the motion for January 11, 2011 

Through a letter dated January 4, 2011, counsel for the Applicant submttted his legal 
memorandum The Board also received guidance from the Office of the Attorney General 

After considenng the submtsstons and legal arguments provided, the Board deliberated on the 
motion for reconsideration at Its public meeting on January 11, 2011 At the end of those 
deliberat10ns, the Board voted 4-0-1 to deny the mot10n for reconsi<,ierat10n 

The Ments of the ReconsideratiOn Request 

The crux of the Applicant's argument for reconsideratiOn can be summed up m a sentence from 
the conclus10n of Its January 4, 2011 submtssion, to wtt 

The Imposition of a time lumt whtch does not relate to the zonmg 
rehef bemg requested, and does not relate to spectfic findmgs whtch 
are based upon substantial evidence, ts clearly beyond the Board's 
statutory authority (Emphasis m ongmal) 

(Exhtbtt 40 at 4 ) 

The Applicant therefore clatms that the five-year time limtt Imposed m Order No 18095 does 
not relate to the spectal except10n rehef requested (and granted), and ts not based upon 
substantial evtdence of potential adverse tmpacts from the grantmg of the rehef, but needs to be 
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so based m order to be vtable Although the Apphcant correctly states the analysts to be utilized, 
the Board dtsagrees wtth the conclusiOn drawn 

The term llmzt does relate to the speczal exceptwn relzef granted 

All spectal exceptiOns, by vrrtue of being "special exceptions," are pre-deemed compatible with 
the zone dtstnct(s) m which they are allowed And, any conditions on the approval of a spectal 
exception must relate directly to, and be mcidental to, the proposed use, and not to the manner of 
operation of the particular use See, e g, Summzt School v. Neugent, 442 N Y S 2d 73, 76 (Sup 
Ct. App. Div 2nd Dept. 1981) See also, Natwnal Black Chzld Development Institute v D.C Bd 
of Zonmg Adjustment, 483 A 2d 687, 691 (DC 1984) ("Personal conditions rmpermtssibly 
regulate the busmess conduct of the owner, rather than the use of the property, and are unlawful 
per se ") 

Most conditions Imposed on a special exceptiOn relate directly to the special exception use m an 
obvious way m that they regulate the operaoon of the use whtch has been granted the approval 
Conditions are usually Imposed on a use to ffiltigate Its potential adverse Impacts on surrounding 
properties They must be comphed with Immediately, or as soon as they are applicable, and may 
control tbe use's day-to-day operation to some extent A term hffilt, however, Imposes no 
requirement of comphance, and has no effect on day-to-day operation of a use, except m the 
abstract, for example, a term hffiltatton may affect long-term financial plans A term hffilt, 
however, also relates duectly, and perhaps even more fundamentally, to a spectal exception use, 
because It goes to the underlymg question of whether or not a use should be operatmg at a 
certam location, whereas other condit1ons beg that question and gd to how that use zs operatmg. 

A term hffilt IS somewhat different from other conditions because of tts different purpose. The 
purpose of a term hmit Is not to ffiltlgate adverse Impacts, but to allow the Board to re-assess Its 
approval and the circumstances surroundmg It at some pomt m the future, when those 
circumstances, or the use Itself, may have changed See, e g, Woodbury v Zomng Board of 
Revzew of Clty of Warwzck, 82 A 2d 164, 167 (R I 1951) (A two-year term Imposed, at the end 
of whtch, "the board would be m a pos1t10n, accordmg to the facts then appearmg, etther to 
renew the exception If requested, or to permtt the property to agam be used as a tounst home ") 
Or, as succmctly stated by a New York court, m the context of a term~bffiltatiOn on a vanance, 
the reason for such a hiD1tat10n "Is to msure that m the event conditions have changed at the 
expiration of the penod prescnbed the board will have the opportunity to reapprruse the proposal 
by the applicant in the hght of the then existmg facts and circumstances " In re Goodwm, Sup 
Ct NY·, NY L J, July 5, 1962, as quoted m 3A. Rathkopf's, The Law of Zonmg and Planmng 
§ 38.06[2] (4th ed 1979) Accord, Monaco v DC Bd of Zomng Adjustment, 407 A 2d 1091, 
1097-1098 (DC 1979) 

The fact that a term hmit is dtfferent from other conditions does not mean, however, that It 
relates any less duectly to the use It terms Different types of uses are assigned different term 
lengths dependmg on the Board's assessment of the possibility of the advent of adverse Impacts 
m the future In some cases, there ts evidence of current adverse Impacts, causmg the Board to 
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Impose both specific lllltlgatmg conditions and a term, such as m Applzcatwn No 16974 of 
Tudor Place (2004) (Full Order with 15 conditlons tailored to mitlgate known/expected adverse 
Impacts and term of five years for house museum) In other cases, there Is no evidence of current 
adverse Impacts, but the use IS a "new" use at Its locatiOn, causmg the Board to Impose a term as 
well as general conditions See, e g , Applicatwn No 18036 of Newcomb Child Development 
Center (2010) (Summary Order Imposmg general conditions and term of three years for new 
child development center, With no discussiOn of potential adverse Impacts) 

By virtue of grantmg a special exceptlon to such a "new" use, the Board IS maktng the 
deternunatlon that the use Will likely not have adverse Impacts on Its neighborhood, but to ensure 
that this determmat10n proves correct, the Board may Impose a term The term provides the 
special exceptiOn applicant a tlme penod within which to create a positive "track record" in the 
neighborhood and the term's expiratiOn then provides the applicant the opportumty to return to 
the Board, demonstrate this "track record," and request that the spectal exceptiOn be renewed, 
posstbly with no term 

The fiv,e-yea.r term hllllt Imposed on the Applicant's religiOus restdence Is directly related to the 
facts of the case Because It IS a new use at the location, whose Impact on the neighborhood 
should be re-addressed m the future to ensure Its contmumg compatibility, 1t was given a term 
But, because 1t Will hkely be a relatlvely qmet use, and there ts no evidence of current adverse 
Impacts, 1t was given a relatlvely long term of five years 

Imposztwn of a tenn lzmzt need not be based on evzdence of adverse impacts to be mztzgated 

A term limit IS the Board's tool to try to guard agatnst unforeseeable adverse Impacts that may 
anse m the future, either due to the use Itself, or due to changes m the neighborhood outstde the 
control of the spec1al exception applicant. The Board attempts to address evidence of current or 
foreseeable adverse Impacts through conditiOns to mitigate such Impacts. The existence of an 
lmmttlgable adverse Impact would reqmre demal, but the Board cannot mttlgate agrunst an 
Impact which IS wholly unforeseen, hence the utility of a term hmtt Wtthout a crystal ball to see 
mto the future, a term hmtt allows the Board to "hedge tts bets" that tts predtctlon of no adverse 
Impacts. Will prove correct As aptly expressed by a New Jersey court when rulmg on the validity 
of a five-year term on a special use pefllllt for a new use, the term "Would provide an escape­
hatch If the board concluded that contmuance of the [use] thereaftet was not consistent wtth the 
pubhc good." Houdarlle Constructwn Materzals, Inc v Bd of Adjustment of Tewksbury 
Townshzp, 223 A.2d 210 (N J Super App Div 1966) 

A term hmtt for a new use wtth no evidence of adverse Impacts m need of mttlgatton IS not a 
"remedtal measure," or m excess of the Board's statutory authonty, as clrumed by the Applicant 
(Exhibit 40 at 3-4 ) Instead, 1t IS based on the Board's duty to see to It that every special 
exceptton granted must meet the twm objeCtives of 11 DCMR § 3104 - harmony wtth the 
purpose and mtent of the Zonmg Regulations and Maps and no tendency to adversely affect 
netghbonng property These objeCtives apply prospectively and they apply Irrespective of 
whether there ts evtdence of adverse impacts m the record One way to try to ensure that these 
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two goals are met, particularly with a new use, Is to Impose a ttme hmttat10n. Therefore, 
tmposltion of a time limitation m order to try to ensure no adv,erse Impacts on ne1gpbonng 
property m the future may be based on the need to meet the general mandates of § 3104 / 

The zmposztion of a term was based upon substantzal evidence m the record. 

The fact that there need not be ev1dence of adverse tmpacts requmng mttlgation does not mean 
that the Board may tmpose a term limtt based upon whim or conJecture Rath~r, there must 
mdicia about the nature of the use proposed, uncertamties about the nature of that use, or known 
charactenstlcs of the neighborhood, mcludmg the potential for a change m those charactensttcs, 
that warrant the need for a subsequent rev1ew In the mstant case, the certificate of occupancy 
for the subject property was for ''58, people total" (Exhtbtt 11), whereas the Apphcant plans on a 
total of 96 mdtviduals res1dmg at the residence. This ts a sigmficant mcrease m the maximum 
number of people on-site and could result m currently-unpredtctalble adverse Impacts on the 
surroundmg properties 

The Apphcant's Statement states that the bUildmg on the subject property would be "a center of 
activity frequently host[mg] guests dunng special events and ceremonies" as well as 
"weekend and day retreats for lay people" (Exhibit 5 at 3) The Apphcant's representative 
testified that a core group of between 25 and 40 sisters would restde on the property, but Order 
No. 18095 would allow up to 96 mdividuals to reside there (Heanng Transcnpt of September 
14, 2010, p 115, lmes 15-22 and 116, lmes 1-3.) And, while Order No 18095 hmtts the number 
of mdividuals "restdmg" at the property to 96, It does not hmtt the number of Individuals who 
may attend the "special events and ceremomes" or "retreats" held at the property Advisory 
Netghborhood Commtss10n ("ANC") SA, although tt recommended grantmg the spectal 
exception, displayed a sensitiVIty to the possibtlity of tmpacts of events held on the property 
when 1t requested that the Applicant "mform the commumty m a timely manner . when a large 
gathermg of the community IS planned" at the property (Exhibits 28 and 37.) And, as the 
Apphcant noted m 1ts statement (Exhibit 5, at 4) and the Board pomted out m 1ts deliberations on 
January 11, 2011, the Applicant's religious order IS not a "contemplative" one, but an acttve one, 
whose members wtll be abroad m the commumty These facts and posstbilittes may or may not 
lead to adverse tmpacts on neighbonng properties, but m order to ensure that if such tmpacts do 
develop, they are brought before the Board's attentiOn, the Board has imposed a five-year term 
on the use. 

When determtning whether to Impose a time hmttation, the Board should consider potential harm 
to an applicant For example, m Natwnal Black Chzld Development lnstztute, supra, 483 A 2d 
687, 692 (D.C. 1984), the Court explamed that, before tmposmg what It called "genenc" (as 
opposed to ·'personal") condttions on a vanance, such as restnctmg the transfer of the granted 
vanance to another nonprofit use, the Board "must hear evidence from the [nonprofit apphcant] 
regardmg the tmpact upon it of those conditions and must wetgh that evidence m making Its 
determmation " Any real harm demonstrated could be relevant to the reasonableness of the term 
or to 1ts length 
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The Board allowed the Applicant a further heanng m order to present Its arguments on 
reconsideratiOn and to present evidence as to the potential harm to the Applicant If the term limit 
were retained At the limited hearmg on November 30, 2010, the Apphcant's representative 
testified that the time limitatiOn could have negative financial repercussions on the Applicant, 
and could render uncertam Its plans to make mternal changes to the bulldmg (Heanng 
Transcnpt of November 30, 2010, p 198, hnes 16-22 and 199, hnes 1-22) The fmancial 
repercussions to the Applicant, however, are no different and no more egregious than the 
financtal repercussiOns to all Applicants whose zomng relief IS termed Nor does the five-year 
term hm1t prevent the Applicant from makmg mternal modificatiOns to the bUildmg, which It 
owns 

The Applicant explams that stability IS one of Its crucial concerns (Exhibit 33, at 5.) But, the 
five-year term limit does not mean that the special exceptiOn Will necessanly end m five years It 
means only that the Applicant must return to the Board prior to the expiratiOn of the term to 
request renewal of the special exception Smce the Applicant appears confident that no adverse 
Impacts will result from Its operatiOns, it should be equally confident that a new application will 
be granted 

Great weight 

The Board IS reqUired to gtve "great weight" to Issues and concerns raised by the affected ANC 
and to the recommendatiOns made by the Office of Plannmg ("OP") DC Official Code§§ 1-
309 10(f) and 6-623 04 (2001). Great weight means acknowledgement .of the Issues and 
concerns of these two entities and an explanatiOn of why the Board dtd or did not find their 
views persuasive OP was m favor of grantmg Application No 18095, but did not par1Icipate m 
the reconsideration process 

ANC SA filed a report With the Board m support of the apphcatton, without mentton of a term 
limit, (Exhibit 28) and filed a second report m support atter the Applicant moved for 
reconsideratiOn, recommendmg a 10-year term (Exhibit 37) The ANC explamed that the 
restdentlal/mstltutiOnal use to whtch the subJect property would be put 1s "common" m the area, 
and no new constructiOn or change m parkmg facilities was bemg requested by the Applicant 
The ANC also opmed that there would be no mcrease m local traffic 'because members of the 
Applicant's rehgtous commumty will not have personal vehicles, but will be transported off-site 
m eight vans. 

Based on Its observatiOns and opmions, the ANC recommended a 10-year term, but the ANC 
does not draw a specific nexus between those observatiOns and! opmtons and the length of the 
term. Nor does tt explain why a five-year term 1s not sufficient To the Board's thinking, If 
adverse Impacts do anse wtth the Applicant's use, these should be brought back before the Board 
m five years, not m a decade And, tf no such adverse Impacts arise withm the ftrst five years of 

' \ 
the use, It IS hkely that they wtll not anse at all Therefore, the Board cannot agree wtth the 
ANC's suggestiOn of a 10-year term 
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The ANC also recommends tmposttion of two condttions,3 netther of whtch the Board agrees 
wtth. These conditions may explam why the ANC first supported the application without a term 
and then supported a 10-year term The first ANC condttion, "that the mcrease m occupancy 
should not be transferable to any subsequent purchaser," ts a personal conditiOn that the Board 
has no authority to Impose. NatzonallJlack Chzld Development Instztute, supra, 483 A 2d at 692 
(Personal conditiOns are unlawful per se ) The second, that the subject property not be used for 
anythmg other than a religious residence, IS unnecessary Because the special exceptiOn ts 
granted pursuant to 11 DCMR § 215 for a rehgtous group residence, dunng the term of the 
special exceptiOn, It cannot be USed for anythtng else, other than a matter-of-rtght USe In thts 
R-1-B Zone 

The Board therefore agrees wtth the ANC' s support for the application, but does not agree with 
Its requested condtttons or with Its recommended term of 10 years. 

CONCLUSION 

The dectsion to Impose a term limit was related to the special exception granted and based upon 
substantial evtdence m the record It ts therefore the judgment of the Board that the five-year 
time limttatmn tmposed m Application No 18095 should be retamed Accordingly, tt ts 
ORDERED that the Applicant's motion for reconstderatmn ts DENIED. 

VOTE: 4-0-1 (Mendtth H Moldenhauer, Nicole C Sorg, Jeffrey L Hmkle, 
and Mtchael G Turnbull to Deny, No other: Board member 
(vacant) participatmg) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
A majonty of Board members has approved the Issuance of this order. 

FINAL DATE OF ORDER: 

<:::L,.~--~- L-? ~- ... e 
ATTESTEDBY: ____ ~~~------~------~~==--~----

JAMISON L. WEINBAUM 
Director, Office of Zoning 

APR 2 8 2011 

3 In both tts reports to the Board (Exhtbtts 28 and 37), ANC SA stated the same two condtttons The first report was 
filed before the reconstderat10n proceedmgs and the second was filed dunng the reconstderatton proceedtngs 
Summary Order No I8095 dtd not address the ANC' s two requested condttmns, but as they were retterated by the 
ANC dl!nng the reconsideratiOn proceedmgs, the Board addressed them durmg tts dehberat10ns on the motton for 
reconstderatton (See, Hearmg Transcnpt of January II, 20Il, p 6, hnes 8-22 and 7, hnes l-6) 
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PURSUANT TO 11 DCMR § 3125 9, NO ORDER OF THE BOARD SHALL TAKE EFFECT 
UNTIL TEN-(10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6 


