
In re: 

DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

441 4th Street, N.W. 
Washington D.C. 201001 

Advisory Neighborhood ClOmmission lA, 
Appellant, 

Appeal No. 176'j 1 

DISTRICT OF COLUMBIA'S REPLY TO AP'PELLANT'S OPF'OSITION TO THE 
PISTRICT OF COLUMBIA'S ~~OTIO~LIQI IH§'!~!I§§ 

The Appellee District of Columbia (hereinaft~~r "District"), by and through undersigned 

counsel, respectfullly submits this reply to the .I\NC1A Response to the District ofCollll1nbia's 

Motion to Dismiss regarding BZA Appeal No. 17671'1. The Advisory :\felghborhood C:oJrlrnissioE 

1A (the "ANC") response fails to state a legal basis r1~futJlng the District's a:tilegation that the 

instant appeal was untimely filed and this Board, therefore" has no juri sdiction to hear th~ appeal. 

ARGUMENT 

This Board should grant the District's :\1otion to dismiss becalse the .ANC incor ecllj 

cites the procedures. of this Board regarding the significance of a bLlilding llllJ1 yet Ibeirlg "under 

rlOof" BZA Rule 3112.2(b)(1) states that if the appealed decision involves the aIteratj 01: cd a 

stmcture, the last date on which to [Lie an appc:al is ten days after trle d ate on which the ;,Iltercd 

stmcture is under roof. 1 Based on this rule, the ANC concludes, "Thel·efiJre,. as this is 

11 DCMR § 3112.2(b): If the decision complained of involves the erectIon" co ttstructlinn, reconstruc ;.ion, enn·· 
version, or alteration of a structure or part thereof, the follo.wing subparag:~aphs shall establish the lat~sll dalleoll 

which an appeal may be filed: BOAB) OF .ZCIN!NG AD~IU~:::r!!IIIIE.N'! 
Dil9:triict ali Gollul'nb!;a, 
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yet under roof, we have ample time yet to file our appeaL" ANC Response at 1. '[n reac hing thi s 

conclusion, the A.J...fC fails to consider BZA Rule 3112.2(b )(2), 'Nhich states that a bui.lcilJing not 

yet being under roof "shall not relieve an appellant of the jurisdictional requirement'"' of fi ling the 

appeal within sixty (60) days of the decision which is being appealed. z Even though Ithe project 

continues to not be "under roof", the ANC's opportunity to file its appeal concluded on "vlarcb 

20,2007. 

The ANC's questioning the reasonableness of the sixty-day filing de:adline is contrary 

District of Columbia law and" therefore, unavailing. In its Response, the }\]\JC stated, "Certainly., 

it cannot be reasonably argued that appeals must be filed within SlXty days of a permiJ boeing 

issued." ANC Response at 2. However, the Court of Appeals takes the opposite position m 

Waste Management v. District of Columbia Board ofloning Adjz4stment, 775 A.2d 1111';' (D.C. 

2(01). In deciding the timeliness of an appeal to BZA, the Court stated 

Experience teaches that in the ordinary scheme ofthings, !~Y.J;U:l:!.QItll]~ is anw~:~ 
time in which to decide whether to seek appellate review and 2;.Ct accordingly .. At 
least in the absence of exceptional circumstances substantially impairing the 
ability of an aggrieved party to appeal - circumstances outside the control _. 
we conceive of two months between notice ot' a decision and Itherefrorrl 
the limit of timeliness. 

Waste Management, 775 A.2d at 1122 (underline added, italics in orilginall): see also, .Mendelson 

v. District a/Columbia 13£1. of Zoning Adjustment, 645 A.2d 1090,1094 (D.(:. 1994); BeZns v 

District of Columbia Bd. o/Zoning Adjustment, 572 A.2dl122, 127 (D.C. 1990); vVoodlev 

Onty. Ass'n v. District ofCo.lumbia Bd. o/Zoning Adjustment, 490 A.2d 628, 637 (D..C:. J 985); 

(1) No appeal shall be filed later than ten (10) days after the date on which the stmcttliJe or part thereof in 
question is under roof. For purposes ofthis subparagr~lph, the phrase "under roof" means the of 
completion of a structure or part thereof when the main roof of the st:-uctu~:-e or part thereof, roofs 
of any structures on the main roof or part thereof, are in place. 

11 DCMR § 3112.2(b)(2): The provisions of paragraph (bJ ofthis subsection shall not relieve an appell.mlt or 
the jurisdictional requirement in paragraph (a) of this subsection of filing a timely appeal. 
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Gota v. District of Columbia Bd. oj Zoning Acijustment, 423 A.2d 917." 924-25 (D.C 1980). 

FurthelIDore, the Court explicitly addresses the reasonableness question" st::Iting 

This conception ofthe reasOinableness standard does not countenance delay in 
taking an appeal when it is merely convenient for an appellant to defer rnaking 
that decision. Rather, because deadlines for taking appeals serve irtlportant ends., 
they should not be extended without good cause. We therefore thirtk that the 
reasonableness standard imposes a duty on appellants tOi act v,rith diligence and 
prudent dispatch in protecting their own interests through the appellate process. 

Waste Management, 775 A.2d at 1122. 

The Court OIf Appeals has answered the question of rea SOl nab Ie ness, and the holdings of 

that Comi are binding upon this Board. Under District law, the sixty-·day deadline fOor fi ling an 

appeal is reasonable; therefore, the ANC's argument fails. 

In conclusion, the COIurt of Appeals held that i"[t]he timely filing of an appeal l;vi lh the 

Board is mandatory andjm1sdictional." Mendelson v. District of Columbia Board ofZOf'ing 

Adjustment, 645 A.2d 1090, 1093 (D.C. 1994). The 60th day fell on Tuesday, March 2C, 2007. 

The appeal filed on May 1],2007, was fifty-two days late. Moreover, Appellant faile,d to 

identify any exceptional circumstances which impair¢d its ability to file tirnely appl:~all 1S 

required to toll the sixty-clay deadline under § 31122(d). As a result, the Board lacks 

jurisdiction to hear the appeal because it was untimely filled. Therefore, this Board .o;hOLIId Jind 

that the appeal was untimely and grant the District's motion. 

Respectfully Submitted, 

JILL STERN 
General Counsel 
DEP ARTMENT OF CO!',rSUMER i'lJ'"i D 
REGULATORY AFFAIRS 
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LORI S. PARRIS [467455] 
Deputy General Counsel 
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In ~r -, 
_U~\~VL~l (:1I(1~J1J:J---.-
DEl-.JNrS M. TAylJijR' 
Assistant Attomey (Jeneral 
Bar Number 479856 

Suite 9400 
941 N. Capitol Street, ~~\rE 
W a~hington, DC 20002 
(202) 442-8199 
(20::2) 442-9447 (fax) 
E-ITI!ail: dem1is.taylor@dc,gov 

COUl'lsel for Appellee 
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I hereby certify that a coply of the foregoing District of Columbia's :Reply Brieflo 

Appelllant's Opposition to the Motion to Dismiss was served by e-mail thlS 7th day ofl)ecember 

2007, to the following: 

Robert Cooper, Esquire 
Cooper and Crickman 
rcooper@cocrlaw.com 

Anne Theisen 
Advisory Neighborhood Commission lA 
aktheisen@verizon.net 

Matthew Le Grant 
Zoning Administrator 
Department of Consumer and Regulatory Affairs 
matthew .legrant@dc.gov 


