
In re: 

DISTRICT OF COLUMBIA 
nOAR][} OF ZONING ADJUSTMI~NT 

441 4th Street, N.\V. 
Washington D.C. 20001 

Advisory Neighborhood Commission lA, 
Appellant, 

) 
) 
) 
) 
) 
) 
) 
) 

Appeal No. 17671 

DISTRICT OF C~LUMBIj,\'S 
MOTION TO IISMISS 

The Appellee District of Columbia (hereinafter "District"), by and through undersigned 

counsel, respectfully moves this Board, pursuant to Rule 3117.3 oftbe Board of Zoning 

Adjustment Rules of Practices and Procedures, to dismiss the above-captioned ar1pe::Ll j~:)r lack of 

jurisdiction for its having been untimely filed. 

STATEMENT OF F:4CTS 

On December 15,2006, the Departme:nt ofqonsumer and RegulateJilry Affairs. issued 

Building Permit No. 90426 (the "Permit"). fl'ldvisorJy NeighborhDod Cornnnilssioni Ac (,'ANC")i 

has appealed the issuance of the Permit. 

On January 19,2007, DCRA Advisory Neighborhood Commission Liaison Erili' Rogers" 

pursuant to DCRA policy, served all ANC Commissioners with notice as 1:0 what building 

permits DCRA issued frlDlTI December 15, 2006 to December 31,2006, As oftbat date, Hle Ar'<IC 

had actual knowledge that the Permit had been issued. See Email frem Rog;ers to At\fC 

Commissioners of January 19, 20017 and attached me "decissued 115·-31.xls'" (excerpted and 
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emphasis added), attached as Exhibit 1. On May 11, 2007, At'-IC LA filed the instant appeal, 112 

days after having knowledge ofthe permit's issuance. 

ARGUMENT 

This Board does not have jurisdiction to hear Appeal No. 17671 because the appeal was 

not filed in a timely manner. The rules governing the timely filing of an appeal beforelhe Board 

are set forth in 11 DCMR § 3112.2.. Subsection 3112.2(31) provides that an appeal rmllst be tiled 

within sixty (60) days from the date the person filing the appeal had Eotice or knol,vledge of the 

decision complained of, or reasonably should have had notice or kn01;jlled~~;e, .. whichever is 
I ~ 

earlier. In this case, that 60-day period must be meafured from the issuam>e of the Pennit. Under 

§ 3112.2(d) of the Regulations, the Board may extedd the 60-day tim:: limit only ifthe appeHant 

demonstrates that: (1) there are exceptional circumstances that are outside the appellant's control 
I 

I 

and could not have been reasonably anticipated that i;ubstantially :impaired the appeillan:'s ability 

to file an appeal to the Board; and (2) the extension of time will not prejudice the parties to the 

appeal. The District of Columbia Court of Appeals has held that '·'[t]he tiJJnely filing l)filLD appeaJ 

with the Board is mandatory and jurisdictional." Me~ldelson v. District c:{Columbia iiroard if 

Zoning Adjustment, 645 A.2d 1090, 1093 (D.C. 1994). 

The 60th day fell on Tuesday, March 20, 2007. The appeal filed on May 11,,2007., \vas 

fifty-two days late. Moreover, Appellant fail,;:d to identify any exceptional circmnstances whicb 

impaired its ability to file a timely appeal as required by § 3112.2(d). As explained in tbe ANC's 

Statement of Appeal, Appellant attempted to address its concem regardlng the Pemllit through 

discussions with the Office of the Zoning Administrator. These discussions began in £\pril, 

2007, and have continued to the present. Ho\vever, such discussions do n()t satisf)' the 

exceptional circumstances requirement. A party whp chooses to engage in negotiation~. other 
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ways to resolve a dispute does not thereby extend its time for filing an appeal. See lWaste 

Management v. District of Columbia Board o./Zoning Adjustment, 775 i\.2d 1117 (1).(::' 2001); 

Woodley Park Community Ass 'n v. District 0/ Columbia Board (fZoning Adjustment, 490 A.le1 

628 (D.C. 1985). 

Furthermore, both the District and the permitee vvould be prej udiced by an extension of 

time to file the appeal. As the Court of Appeals has stated, a fixed deadline for filing, an appeal 

has the salutary effect of providing" "a period after "ihich the peenittee knovl's that he rnay 

proceed safely in accordance with the permit." Wast~~ Managemerd, 775 A.2d at 1122, G. Both 

the District and the permittee would be harmed if dehied the certainty that the appeal filing 

deadline provides. The Board need "not countenance delay 1m taking an appeal wherll iit is merely 

convenient for an appellant to defer in making that decision." Waste ldarLagernent, SUlJr:1,.· see 

also Goto v. District of Columbia Bd. a/Zoning Adjustment, 423 .. A.2d 917,923 (D .. C. 1980) ("if 

the appeal was not timely filed, the Board was without power to consider it"). 

As a result, the Board lacks jurisdiction to hear the appeal because it wasll11timel)( filed. 

The Board should grant the District's motion and dismiss this appeal. 

Respectfully Submitted, 

JILL STERl\r 
General Counsel 

OF CO]\rSUJ\I[ER AJ\J[) 

Deputy General Counsel 
DEPARTMENT OF COJ\rSillvIERAJ.JD 
REGULATORY AliI' AIRS 
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r-~ .... -.. 
r\ 

/ ) " /'i' ~J A·L,:r·t/lt,/ ______ ~~::... ___ .. LLLf-1 
DENNIS M. TPLYLOR ,/' 
Assistant Attorney General 
Bar Number 479856 

Suite 940.0 
941 N. Capitol Street, N"E 
Washington, DC 200102 
(202) 442-8199 
(202) 442-9447 (fax) 
E-mail:: dennis.taylor@dc,gov 

Counsel for Appellee 
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I hereby certify that a copy of the foregoing District of Collumbia' s l'vlotion to Ihsml ss 

was served by e-mail this 29th day of October 2007, to the follo'wing: 

Robert Cooper, Esquire 
Cooper and Crickrnan 
reooper@cocrlaw.com 

Anne Theisen 
Advisory Neighborhood Commission lA 
aktheisen@verizon.net 

Matthew Le Grant 
Zoning Administrator 
Department of Consumer and Regulatory Af~airs 
matthew.legrant@dc.gov I 



Exhibit No.1" 
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Taylor, Dennis (DCRA) 

From: 

Sent: 

To: 

Rogers, Eric (DCRA) 

Wednesday, October 17, 20017 10:37 AM 

Taylor, Dennis (DCRP,) 

Subject: FW: Building permit info 

Attachments: decissued15-:311.xls; decpending15-31.xls 

From: Rogers, Eric (DCRA) 
Sent: Friday, January 19, 2.007 12.:10 P,M 
Subjec1t: Building permit info 

Commissioners: 

Please find the building permit list for the latter part of December. :Stal~tlng on Monday,. I will be send:n'[1 
this information to your neV'i email accounts given by Ithe 90vernment. I will aliso send, f'Dr the ones I 
have, a courtesy copy to ANC office emails, and finally I will send these reports email every Monday. 
The repIQrt on MIJnday's willi be for the week prior. I think this is the best way 'tIQ ANC's as informed 
as possible. I will alslQ experiment with the fOI'mat to make easier tIJ so as you see changes let me 
know. For the former commissioners who received this email. .. no need I will m)t be sending any 
more stuff to you. Also, current commissioners could you let your newly colilea,gues know of the 
changes. 

Eric 

Note: Monday's list will have permit information from lJanuary 1 until today and then the \,veeklly scheciule. 

10/29/2007 



, I I I 

I !st_s: 
5t_name __ +Uffixl.'!uad ~~ 

12/15/2006 
2588 

NW 

-tNJ 

i\iiJv 3075 

:INGLESiDE : rER NVV 

ST I NW 2601 

I I , 

, I Ivaluation_cos owner_contra I 
lot . L~ard_lC;()l11ments ! pmc!~ ____ .. ctor I rec_no 

27 

807 

665 

I I I 
I ! R~n~vation of I 

I eXisting basement I 
I bathr~om to I 

1~~C~~~~sion of a II 

[half bathroom to a i I 
jfull bathroom and I I 

1~~~I:~;~~:~~:asIALTERATION I I 
I per plan. ___ .J~~D REPAI I $5,000.001 Carol W--,o..::.lch--,o-=-k-+-_ 
, i 

i Partition work I 
i Remodeling of all I 

I ~~~~~no~ ~nnC~ude I 

I~:~~~~~~ ,~~-~ardei 
I by li~e~sed " : 
!contractor. All IAL TERATION 
iwork in kind. lAND REPAI $12,000001 Sweetwine Erwin! 

I REVIEW o~----r-- ~. . 
1 ~~;~~;O~75451 I II 

REHABILATION I I 
IOF SF JALTERATION I 
iRESfE}ENCE] JAND REPAI $140,950.001 

I 

NCCL~ 

OF ! 
iCOMPUTERIZED 1 

!PNEUMATIC I 

TUBE DELIVERY IALTERATION ' 
I:::'Y~It:.IVI 
---------

REPAi ~ $28,OOO.OO!~ARLE~ FORD: 
IREMOVEAND 
iREPLACE 

NEW 
CONCRETE 

79510 



12/15/2006 
10:25:46 

i 

iOUEBEC 
1-- , 

I i 
+I-\IR~NT~_I~ 

I 
I 

I 

'L ST 
I 

I 

I] 
I I 

ST ; 

NW 2676 

iRENOVAT!ON, 
[ADDITION & 
I CONVERSION 
: OF EXISTING I 

I!;~.~~~~. UNITI ) 

INEW ELEC: IADDITION/AL i PETER 
762 ,PLBG, & HVAC, ITERATIONI $175,000.00, DABROWSKI 

! ~I~~~~~ TION. 

[NEW CABINET, 
[APPLIANCES 
jTILE, 
I BATHROOM 
[RENOVATION, [i i 

NW ~7! 80~ ~ I~~~~;~IN=-J;~~E=~;~~N i __ $58,0~00LR~A~~~~HA J 
T : I~C~~~~~AL IADDITION/AL I I KSI/COUM8!A i 

~665---+- 242 I ~ IDRAWING_ ITERATIONI +-- _ ~0i-H§9H~ 1&~-I 
[\ ,RENOVATION, ' 1 ' 

I I ITO OFFICE ill I 
I I ISPACE ON THE I ! 1 : 

I I !1ST FLOOR PER [ALTERATION i I I 
NW ---,----2~ i~ _~ -PANS _ ---?ND REP.~_~13~20Q.QO!I_ ~EY~_ f-

I I I [RENOVATION I I i I 

I ! I~~A~:~~ THE I I ! I 

I I 16TH FLOOR, " [ALTERATION [ ! TREA - 1401 H, ! 

N\A~ 220~ ""'-----: ~ 1~~~S:~PLANS!~DREP.",i+ $43SQo'lOOO: _ ~LC 
I I I i existing permit , I 

i (details on wall : i 

,added) permitADDITION/AL 1 

i1f_~_a5 __ __ I_~~RAT:O~~/ 
1 Renovation of 

,ADDiTiON/AL 
1S9 

;--

replClce 

tan stone seat wa!! 
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