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G 'ERNMENT OF THE DISTRIC"r C, ~OLUMBIA 
D.EPARflVIENT OF CONSUMER AND'RJI;GULATORY AFFAIRS 

OFFICE OF ADJUDICATION 
941 North Capitol Street, N.W.~, Room #91(11) 
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Tel. (202) 442- 8167 

In the Matter of: 

J.M.M. Corporation tia Fun Fair Video 
919 5th Street, N. W. 
Washington, D.C. 20000 

Respondent. 

DECISION AND ORDER 

Background 

OAD # 00-2524-G 

JMM Corporation t/a Fun Fair Video (hereinafter "Respondent")was issue:d a Notice of 
Infraction Number 42251 for the operation of a Sexually Oriented Video Business at 919· 5th 
Street, N.W. without a Certificate of Occupancy. 

At the request of the Respondent, a hearing was held before the Ho:q.orable Lennox J. Simon, 
Administrative Law Judge (ALJ), D.C. Department of Consumer and Regulatory Affairs. 
(DCRA), Office of Adjudication (OAD) on May 23, 2000. The hearing was convened pursuant 
to the provisions of the District of Columbia Administrative Procedure A~ct, D.C. Code Sec. 1-
1501 ~; (a) (1992) and the Department of Consumer and Regulatory Mfairs Civil Infractions 
Act of 1985., D.C. Code 6-2701 et seq. 

Present at the hearing were :Anthony Hooks, Kevin Carter, Frank Moody and Steve Allen, 
Investigators, DCRA's Office of Compliance; Sgt. Edward Delisi, and:D·(~t, Mark A. Gilkey, DC 
Metropolitan Police Department; Matthew Green·Esq, Counsel for the DCRA; Ross Huchnolz 
Esq, Office of the Corporation Counsel; Jose M. Montel, Respondent; and James T. Wright, Esq 
and Adgie O'Briant, Jr., Esq, Respondent's counsel. 
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FINDINGS OF FACI 

After reviewing the entire· record, the following Findings of fact are made from the testimony 
heard and the evidence adduced at the May 23,2000, administrative he~11cing. 

1. JMM Cotporation t/a Fun Fair video is owned and ope:rated by Respondent Jose Montel. On 
March 8, 2000, DCRA 's Office of Compliance received an investigative request :from the 
office of Councilman Jack Evans regarding a· complaint from a constituent who was 
concerned about Respondent selling and renting sexually oriented videos. (Testimony of 
Steve Allen, Kevin Carter and Anthony Hooks). 

2. On April 5, 2000, Investigators Steve Allen and Anthony Hooks ccntducted a preliminary 
investigation of the subject premises which revealed a sexually orieiltted business. On April 7, 
2000, Notice ofinfraction #42251 in the amount of$500.00 was issuc~d to Respondent 
(Testimony of Steve Allen, Kevin Carter and Anthony Hooks). 

3. On April 9, 2000, an investigative inspection of the pre:mises was co:oducted. DCRA 
investigat~rs personally observed that there was a section with a selec:tion of video tapes that 
were not sexually ot.?ented which·occupied an area approximately 12' in length which held 
529. tapes. It was ·further observed that the entire remainder of the pr(~nise's stock consisted 
of sexually oriented material for sale and rent to the public. A count of the merchandise 
revealed, a total of 1,413 sexually oriented videotapes, 153 sexually oriented DVDs, 198 
pornographic magazines and 153 sexual accessories mc:luding dildos, body oils, vibrators, 
lubricants and condoms and other sex toy~ for sale to the public. Respondent had a total of 
1942 video cassettes and 153 Digital Video Disc (DVDs) for sale to 1the public. Further, of 
that total, (1566) or 75% were sexually oriented . ·(Testimony of Stev,e Allen; Kevin Carter 
and Anthony Hooks) 

4. DCRA's investigators personally observed several customers going :1n and out of the booths, 
two men going into the same booth, used condoms on the floor and observed what appeared 
to be semen stains on the floor of the subject booths (Testimony of hnthony Hooks). 

5. On April 7, 2000, Sgt. Delisi of the Metropolitan Police: Department 0\tiPD) conducted an 
investigation of Respondent's business, and ·seized a substantial amotmt of sexually oriented 

materials Sgt, Delisi issued a form #61-D citation to Respondent who subsequently posted 
and forfeited collateral. 

6. DCRA's Investigators also observed a locked door on the rear wall near the right comer of 
the premises. Upon investigation, it was determined that the door was accessible via an 
electronic lock controlled by an attendant (Mr. Francisco Pachico). Further investigation 
revealed that behind this door were located 16 video booths with 8 selections available for 
viewing. All selections were sexually oriented and requ:ired each patron to insert $1.00 in 
coins to purchase 5 minutes of movie viewing time. (Testimony of Steve Allen, Kevin 
Carter, Anthony Hooks and Sgt. Edward DeLise). 
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7. All1'ental and sales observed by DCRA's investigators were for se:xuallyoriented materials. 

When questioned as to what constituted the majority of sales for tho business, store clerk Mr 
Pachico indicated that the majority of the business generated was for the sale and rental of 
sexually oriented videos. (Testimony ofinvestigators Steve Allen, Kevin Carter and 
Anthony Hooks.) 

8. A review of the agency records in the Building and La.nd Regulation Administration, Zoning 
Division, revealed that Respondent was issued a Ceru1ficate of Occupancy on November 19, 
1996, for the purpose of operating a video membership store; not sexually oriented. 
(Testimony of Anthony Hooks and Mic4ael Johnson). 

9. The January 29, 1998, opinion of the fonner Acting Zoning Administrator indicated that in 
determining whether a retail or wholesale video store selling or rentit1g sexually oriented 
materials is a sexually oriented business, you must determine if ~on3 than ·15% of a store's 
inventory is composed of sexually oriented materials. {Testimony of Michael Johnson) .. 

DISCUSSION 

The Respondent applied for a Certificate of Occupancy to operate a membe~ship video 
rentaJJsales store and indicated on its application an intent JllOt to operate a business which was 
sexually oriented. The Certificate of Occupancy issued to the Respondelllt stated clearly that it 
was "not sexually oriented". 

The current Zoning Administrator indicate that he had a zero to 5% tolerance for content and 
income derived from sexually oriented sales in order to meet the standard of what is not sexually 
oriented. He indicated that Zoning Administrator Opinions are advisory :md are not legally 
binding. He further stated that if even you applied the previous Zoning Administrator's opinion 
to the current circumstance, the Respondent would fail the 15% rule previouslyemployed. 

CONCLUSIONS OF LAW 

The ALJ having considered the evidence submitted at the :May 23, 2000, administrative hearing 
concludes as follows: 

1. I_j_.QCMR § 3205.4 provides that," Any person who owns, co.ntri)ls, occupies, maintains, 
or uses any building, structure, or land or any part of any building, structure, or land·shaU 
at all times comply with any condition to the issuanee of the Certificate of Occupancy for 
the building, structure, or land, or part thereof." Respondent is in violation by applying 
for and receiving a certificate of occupancy "not sexually oriented" and operating in 
derogation of said application and issued certificate. 
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2. 11 DCMR § 199.1 defines a sexually oriented business establi8hment as: 

An establishment having as a sl,ibstantial or signilticant'portion of its stock in trade, boQ'ks~ 
magazines, and other periodicals, fihns, materials', and articles or an esmblishm.entthat 
presents as a substantial or significant portion of its activity, live performances, fihns ·or 
other material which are distinguished or charactc::rized by their c~mphasis on matters 
depicting, describing, or related to specified sexual activities and specified anatomical 
areas. In the instant matter, sex is the overriding emphasis, therefore Respondent's 
activities fall within the above cited definition of a sexually oriented business 

ORDER 

It is ORDERED this 20th day of June 2000, that J.M.M. Corporation t/a Fun Fare Video shall 
pay a fme in the amount of :five hundred.dollars ($500.00) and court cost in the amount of$40.00 
payable to the D.C. Treasurer. The certified check or money order shall be delivered to the 
Office ofthe Chief Financial Officer at 941 North Capitol Street, N.E., SUite9600,·Washfugton, 
D. C. 20001, within ten (10) calendar days of service oftbis Order upon it. 

It is further ORDERED that J. M. M. Corporation t/a Fun Fare Video shall cease all business 
activity at 919 5th Street, N. W. Washington, D.C., until such time that he obtains a proper 
Certificate of Occupancy for his business. 

\ 

Lennox J. s· on 
Adfuinistra · e Law Judge, D.C. 
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DIRECT EXAMINATION BY COUNSEL FOR 

2 

3 

4 

THE GOVERNMENT 

BY MR. GREEN: 

Q For ~ record, srr, Mr. Bello, by 

11 MR. GREEN: And I ask the Court to 

12 take notice of what the Zoning Administrator 

13 does. 
14 BY MR. GREEN: 

15 Q Maybe, for the record, you might want 

16 to briefly state what your functions and 

17 roles are? 

18 MR. KATZ: I'll object to taking any 

19 notice that's not been on the record. 

20 THE COURT: All right. 

MR. GREEN: What --I don't know what 
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1 you said. What -- what did you say now? I 

2 didn't hear you. 

3 MR. KATZ: I'm sorry you didn't ·hear me. 

4 MR. GREEN: Well, I think that if I'm 

5 going to be responsive to you, I've got to 

6 hear and ·understand what you said. 

7 Your Honor, I ask this man to please 

8 restate what -- what his objection is. 

9 THE COURT: Would you repeat your 

10 objection, Mr. Katz? 

11 MR. KATZ: I heard Mr. Green ask for 

12 the· Court to take notice of the function Mr. 

13 Bello does. I do not have intimate 

14 familiarity with it, and so that is unfair 

15 for there to be notice of anything he does 

16 that's not on the record. It's unfair to 

17 take notice of anything that's not on the 

18 record without at least assuring that I'm 

19 familiar with it. 

20 MR. GREEN: Your Honor, in one of the 

things that I've said, if he'd listened 

. - . ... - ,... . - ~ y .... .. • 

TM 
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1 clearly, was that I asked Mr. Bello to 

2 explai~ and define what his functions were 

3 THE COURT: All light. 

4 MR. GREEN: -- so that there would be 
5 clarify. Now --

6 THE COURT: All light, Mr. Green. 

7 Mr. Green, that's fine. Just -- just proceed 
8 --

9 MR. GREEN: Yes, Your Honor. 

THE COURT: With Mr. Bello. 
11 BY MR. GREEN: 

12 Q Mr. Bello, again, please tell us what 

13 the Zoning Administrator does in the District 
14 of Columbia? 

18 S(:e. 

19 have any familiarity 
in mind, ~ yo4 ~ 

.. .. 1>:.. · .. ···.1 

with a con}S't !ffiown as, 
.. ~') 
;::: 20 not sexually-oriented? 

21 MR. KATZ: Objection. ...0 

Page 13 

THE COURT: What's the objection? 

2 MR. KATZ: It's not a term of legal 

3 art. The term of legal. art is sexual-

4 oriented business ente:rprise. That's our 

5 business establishment (inaudible) there's no 
6 relevance in that question. 

7 MR. GREEN: Wen, Yow Honor, we have 

8 on a Cenificate of Occupancy the tenn, not 

9 sexually-oriented. 

10 Now, either -- if this man is the 

11 Zoning Administrator, he can tell us what it 

12 means. 

13 MR. KATZ: You might as well dismiss 

14 the case then if the certificate only says 

15 that, because that means the D.C. Government 

16 mistake -- mistake in not putting the term of 

17 art there. It was just Jrrom DCMR 199.1, 

18 which is: sexual-oriented 

19 establishment. 

business 

20 THE COURT: Let me hold up a minute 

21 here. 

Page 10 .. Page 13 
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7 Q I understand your answer. I just 

8 want you to tell us, do you know if there's 

9 even one business in the District of Columbia 
10 that has a Certificate of Occupancy that says 

11 sexual-oriented business ~stablishment? 
:·.:.:.: ... · . 

19 MR. GREEN: Your Honor Your Honor, 

20 I object. I object. 

21 

2 this? 

3 

THE COURT: Objection 
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MR. GREEN: Where are we going with 

THE COURT: Objection sustained. 

4 Let's --let's -- let's go, Mr. Katz. 

5 Any other questions for Mr. (inaudible)? 

6 BY MR. KATZ: 

7 Q Do you consider yourself bound by the 

was put into 

1M 
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1 Ms. Hicks' opinion? 

2 MR. GREEN: Objection, Your Honor. 

3 That's speculative. Y!lle don't even know who 

4 the successor's going to be. It might be Mr. 

5 Katz. 

MR. KATZ: I hardly think so. 

7 MR. GREEN: We don't know. 

8 MR. KATZ: But we know who it won't 

9 be; it won't be me. l.t will b~ neither 
a P 

1 o offered nor accepted. ·-' 0 

11 MR. GREEN: I don't want3:;~t eitlia,, ---·. 
~ ~~i~: r.:1:~ 

12 but definitely (inaudible). __. , .~ S;_:? 

13 THE COURT: (Inaudible) ;.i questipn~~_: 
1';! • . 0 

14 MR. KATZ: Well, I'm waffibg foil a 

15 ruling on my last question, sir:.Y t~ 
.. r- ~) 

16 THE COURT: Let me answeiO it. 
17 I'm --

18 MR. GREEN: It's speculative. It's 

19 speculative, Your Ho:nor, and he can't answer 

20 it. 

21 THE COURT: But -- but he did answer. 
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1 He said, he didn't know. He couldn't speak 
2 for someone else. That was an answer. 

3 MR. GREEN: All right. 

4 BY MR. KATZ: 

5 Q You're certainly not aware of 

6 anything in the law that requires the 

7 Administrator to acce:pt the written 

8 of their 

Zoning 

opinion 

Montie: I' s business ends up 

your successor as 20 satisfying your office that is following that 

1 Zoning Administrator is going to be bound by 21 opinion, then you have: no further reason to 

Page 70 - Page 73 



STATEMENT OF THE CASE 

A. NATURE OF THE CASE 

Appellants Eimaj, Inc., And N.T. Filloramo, hereby appeal the attached Final Ord~ 

(mailed on March 12, 2007 by the District of Columbia Office of Administrative HearingS) that 

sustains a Notice of Infraction for allegedly operating a SexuaHy Oriented Business 

Establishment (SOBE) while having a certificate of occupancy (COO) for a non-SO BE. o-. 

B. COURSE OF THE PROCEEDINGS 

By the attached Final Order (Exhibit 1 hereto), the District of Columbia Office of 

Administrative Hearings sustained a Notice oflnfraction (Exhibit 2 hereto) against Appellant 

Eimaj, Inc. for allegedly operating a Sexually Oriented Business Establishment (SOBE) while 

having a certificate of occupancy (COO) for a non-SO BE. 

This appeal is timely filed. The Final Order was issued March 12, 2007, and the law affords 

sixty days to appeal to the Board of Zoning Adjustment. 

This matter commenced with the attached Notice oflnfractlon ("NOI") issued on April29, 

2005, alleging that Appellant Eimaj, Inc., was operating outside the scope of its certificate of 

occupancy. 

After a hearing, on August 31, 2006, Administrative Law Judge Janet James Mahon issued 

the attached initial Order ("Initial Order") (Exhibit 3) directing the Government to file a written 

statement addressing the extent to which former Acting Zoning Administrator Gladys Hicks's 

January 28, 1998, Opinion attached thereto ("Hicks Memo") was the Government's current 

interpretation for determining whether a business is a SOBE; the extent of deference owed to the 

Hicks Memo; and whether any authority supported not applying the Hicks Memo to mixed use 

video store. 

2 



The Final Order states that the Government submitted a statement indicating that the Hicks 

Memo had not been rescinded nor modified. However, according to the attached June 20, 2000, 

Decision and Order of Administrative Law Judge Lennox Simon ("Simon Order") in the Matter 

of JMM Corp., DCRA Office of Adjud. No. OAD 00-2524-G, the then-Zoning Administrator 
~--......) 

L] 
"indicated that Zoning Administrator Opinions are advisory and not legally binding." Simoa'= 

Order at 3. 

The Final Order concludes that "Respondents were operating beyond the seope of the 

'·­
''•'< 

certificate of occupancy in violation of D.C. Code § 6-641.09 because they were operating ;t 

sexually oriented business without a certificate of occupancy for a sexually oriented business. At 

the time of the violation, the authorized fine for a violation of D.C. Offical Code § 6-641.09 was 

$500. See 16 DCMR 3231.1; 16 DCMR 3201.1(b). As the violation has been established, a fine 

of$500 will be imposed." 

STATEMENT OF MATERIAL FACTS 

Except where otherwise noted in this brief, Appellant relies on the following material 

facts. 

Since May 1991, Appellant Nicholas Filloramo has owned and operated Eimaj, Inc., 

trading as Royce Video at 7445 Georgia Ave., NW, Washington, DC 20012. Royce Video sells a 

wide assortment of videos and other products, and operates under a Certificate of Occupancy 

("COO") that includes the phrase "not sexually oriented." 

No businesses in the District of Columbia have a COO for a SOBE. Testimony of Zoning 

Administrator, J.MM v. D.C., BZA Appeal No. 17504 (Feb. 20, 2007; transcript excerpt to be 

obtained and provided, and are also on the BZA's website); testimony of then-Acting Zoning 

Administrator Toye Bello, DCRA v. JMM Corp., DCRA Offic,e of Adjud. Nos. 0 1-0AD-2626-E 

3 



and 01-0AD-2541-G (March 8, 2002) (transcript page 70 (attaehed hereto at Exhibit 5)). Unless 

a business has a SOBE COO, the COO automatically says not sexually oriented. 11 DCMR §§ 

744 and 754. 

After the Hicks Memo was issued in January 1998, Chair Linda Cropp of the City 

Council and Harold Brazil (then Chair of the Committee on Consumer and Regulatory Affairs 

Harold Brazil) wrote a joint letter to DCRA Director David Watts stating that they were 

"'concerned that these new standards may have an adverse impact on many existing businesses 

which have not been the subject of complaints from residents.'" Final Order at 6. They requested 

that DCRA '"delay implementation of these regulations on existing businesses that have been 

operating without complaints, until there has been an opportunity for the affected businesses and 

communities to comment on these newly established standards''" /d.at 6-7. 

Subsequently in 1998, Appellant Filloramo and other video store owners met with DCRA 

Director Watts. Mr. Watts told them that the Hicks Memo would not be appJi,ed to existing 

businesses, and that they could continue operations as long as tb.ey kept their sexually oriented 

inventory under 50%. Final Order at 7. The ALJ below credited this testimony from Appellant 

Filloramo. !d. 

Respondent is located in zoning district C/2/A. The District of Columbia's (the District's) 

Municipal Regulations only speak of permitting SO BE's in zoning districts C-3-C and C-4, 11 

DCMR §§ 744 and 754, but only if permitted by the Board of Zoning Adjustment after a finding 

the that the business meets the stringent requirements set forth in said regulatory provisions. 

Consequently, numerous retail businesses in the District sell sexually explicit material without 

having SOBE COO's .. 

·~·a 
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Appellants confirm that Royce Video is a general business, and not an adult 

entertainment business, nor a SOBE. Appellants strongly dispute the ALJ' s determination that 

Royce is a SOBE. 

ARGUMENT 

a. Appellant is not a SOBE and does not require a SOBE COO. 
··-·< 

0 
0 

At all stages, Appellee, has the burden to prove the alleged violation by a preponderance 1 . 

·- "•> 
~t;'l . ·I 

ofthe evidence. D.C. Code§ 2-1802.03. As explained herein, Appellee did not meet this lffitde~ ~ 
~ ·-· 

:?.: 
The DCMR (at 11 DCMR § 199.1) does not provide sufficient guidance for a retaiC6: G) 

business to know whether it will qualify or not as a SOBE, nor precisely whieh merchandise 

qualifies towards the SOBE definition. Neither the District's City Council nor the District's 

agencies have set forth a more detailed formal explanation of what qualifies as a SOBE. The 

closest we have is the 1998 informal and non-binding (see Simons Order at 3 (attached hereto)) 

opinion of then-Acting Zoning Administrator Gladys Hicks (the Hicks Memo). However, the 

Hicks Opinion did not go through the formal rulemaking process that is necessary to give it the 

force oflaw. FWIPBS, Inc., v. Dallas, 493 U.S. 215,225-26 (1990) (confirming that placing 

"unbridled discretion in the hands of a government official or agency constitutes a prior restraint 

and may result in censorship.") 

A problem with the Hicks Opinion is that it creates almost as many questions as it 

answers, by going on for several pages talking about a 15% standard on the one hand, but then 

not sufficiently defining the basis of the 15% (e.g., whether the 15% is based on floor space, unit-

per-unit inventory, or any other standard). Particularly under such circumstanc~es, businesses 

must be given the benefit of the doubt as to whether they qualify as SOBE's. Moreover, the 

5 



........., 

SOBE definition and the Hicks Opinion are so vague and overbroad as to render the Distric~ g 
;;,:g: 
··"" 0 -< .:;.1 

SOBE regulatory scheme unconstitutional under the First Amendment and under the due pr-esess ,:q 

guarantees provided under the Fifth and Fourteenth Amendments to the United States :}£ 

Constitution. Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002) (confimting that the f-irst 
o-. 

Amendment is violated by overly vague and overbroad regulations of expression). 

Even assuming, arguendo, no Constitutional infirmity in the District's SOBE regulatory 

scheme, the District cannot prevail here. First, concerning the Hicks memorandum, there is 

nothing in the SOBE definition to show that 15% somehow distinguishes a SOBE from a non-

SOBE; it is the job of the District's legislators and/or administrative rulemakers to make such 

distinctions by the formal lawmaking process. 

Second, Appellee certainly is not entitled to ask for a more stringent SOBE definition 

than the one set forth in the Hicks Opinion. To do otherwise would be for the government to teU 

businesses that they have a certain safe harbor, but then to trample on that safe harbor the next 

day. 

b. The District of Columbia's SOBE regulations are unconstitutional for being 

enacted by agency regulation rather than by an act of the Distriet of Columbia City Council. The 

District's SOBE regulations are unconstitutional by being a creature of agency enactment and not 

by being created and passed by the City Council. The proper purpose of administrative agencies 

is to administer regulations of First Amendment-protected activity, including sexually-related 

entertainment, and not -- as here -- to be using its unbridled discretion in both ~enacting, enforcing 

and ruling (in the case of ALJ Simon) on such restrictions. FW;PBS, Inc., v. Dallas, 493 U.S. 

215,225-26 (1990) (confirming that placing "unbridled discret:[on in the hands of a government 

official or agency constitutes a prior restraint and may result in censorship.") 

iT) 



c. The District's SOBE regulations are unconstitutional for being valgue, overbroad, 
and in violation of the First Amendment's protections offr,ee speech and free expression, 
where, inter alia, the SOBE regulations were enacted without the use of reasonably 
reliable studies showing negative secondary effects of such businesses as Appellants', and 
where the regulations place unconstitutionally unbridled discretion in the Board of Zoning 
Appeals in issuing and revoking SOBE certificates of occu,,ancy ("COO's"). 

The SOBE regulations failed to properly use any sufficiient negative seeondary effects 

studies. The District's SOBE regulations are unconstitutional, because befon:: governments can 

impose requirements for adult businesses to obtain permission to operate as an adult business, 

rather than as a garden variety business, governments first must show: (1) proof that the 

government has reasonably relied on sufficient studies showing negative secondary effects of 

adult entertainment; and (2) proof that a sufficient number of alternate available sites exist to 

accommodate a municipality's adult entertainment businesses. Los Angeles v. Alameda Books, 

122 S. Ct. 1728 (2002). The record fails to establish that the government has met either ofthese 

hurdles. 

Before Plaintiff can be permitted to enforce its SOBE regulations, Plaintiff has the burden 

of proof on the foregoing issues. Philadelphia Newspapers, Inc., eta!. v. Hepps et al., 475 U.S. 

767, 777 (1986). Specifically: 

I d. 

In the context of governmental restriction of speech, it has long been established that the 
government cannot limit speech protected by the First Amendment without bearing the 
burden of showing that its restriction is justified. See Consolidated Edison Co. v. Public 
Service Comm'n ofNY., 447 U.S. 530,540 (1980) (content-based restriction); First 
National Bank of Boston v. Bellotti, 435 U.S. 765, 786 (1978) (speaker-based 
restriction); Renton v. Playtime Theatres, Inc., [475 U.S. 41, 51-53 (1986)] (secondary­
effects restriction). See also Speiser v. Randall, 357 U.S. 513 (1958) (striking down the 
precondition that a taxpayer 
sign a loyalty oath before receiving certain tax benefits). 

Dt 
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Although Alameda did not get five justices signing onto the same opinilon, we see from 

reading Justice Kennedy's concurrence together with the four dissenters' opini.on (which creates a 

majority of justices), that the distinction between content-based and content-neutral regulations 

in City of Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986), is "something of a fiction." 

Alameda, 122 S. Ct. at 1741 (Kennedy, J., concurring). Renton., therefore, is now less reliable in 

conducting secondary effects analysis, and Alameda places a stiffer burden no municipalities in 

proving reasonable reliance on sufficient secondary effects studies. 

Justice Kennedy's concurrence in Alameda Books goes as far as to calll for a trial to allow 

a challenge to the assumptions found in the secondary effects studies allegedly relied upon by the 

government in enacting the SOBE regulations. Alameda Books, 122 S. Ct. at 1733-34. 

Moreover, it is outdated and unconstitutional to automatically assume negative secondary 

effects from sexually explicit businesses. For instance, in Fulton County, Georgia, a government-

commissioned study determined that there was no statistical correlation showing an increase in 

crime at adult entertainment establishments that served alcoholic beverages. Flanagan 

Enterprises, Inc., ofGeorgia v. Fulton County, Georgia, 242 F.3d 976 (11th Cir. 2001). "Rather, 

the statistics indicated greater instances of calls for service and reported crime at non-adult 

entertainment establishments that served alcoholic beverages.'' Id. at 979. Moreover, in mid-

1997, Fulton County's six adult entertainment establishments commissioned "a study of the clubs' 

economic impact on their surrounding environs." !d. 

In Fulton County, Georgia, "[t]he study revealed high occupancies and rental rates in 

existing buildings, expensive improvements, business expansions, tum-away business volume 

and proposed development in the Clubs' vicinities." !d. at 979. 
1 \ ~~H LUli~ 

Ll, . .., L\1 I r. 
\1 •(, ... 
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Here, the Appellee has failed to show reasonable reliance on sufficient secondary effects 

studies. 

The SOBE regulations place unconstitutionally unbridl€;:d discretion in the hands of the 

government. Moreover, the District's mechanism for providing SOBE COO's is so onerous and 

provides so much unbridled discretion in the hands of the administering agency, as to render the 

SOBE regulatory scheme unconstitutional. See FWIPBS, Inc. v. City of Dallas,, 493 U.S. 214,225 

(1990), and 11 DCMR 744, 754, 801, 602.1, and 11-902.1 (the main SOBE provisions). 

It is not likely that Appellant will soon, if ever, be able to obtain a sexually oriented 

business establishment operating certificate in zones C-3-C and C-4, to which SOBE certificates 

are limited. See 11 DCMR § 744, et seq. and 11 DCMR § 754, et seq. Specifi.eally, following are 

the provisions giving unbridled discretion in the District to decide who if any, and under what 

restrictions, may obtain a SOBE certificate: 

11 DCMR § 744.1 & 754.1. A sexually-oriented business establishment shall be 
permitted in C-3-C [/C-4] districts only, if approved by the Board of Zoning 
Adjustment in accordance with the conditions specified in § 3108 of ehapter 31 of 
this title, subject to the requirements of this section. 

744.2 and 754.2. No portion of the establishment shall be located within six 
hundred feet (600ft.) of a Residential or Special Purpose district. 

744.3 and 754.3. No portion of the establishment shall be located within six 
hundred feet (600ft.) of a church, school, library, or playground, or the area that is 
under the jurisdiction of the Commission of Fine Arts :pursuant to the Shipstead­
Luce Act, 46 Stat. 366, as amended. 

744.4 and 754.4. No portion of the establishment shall be located within three 
hundred feet (300ft.) of any other sexually-oriented business establishment. 

744.5 and 754.5. There shall be no display of goods or services visib:le from the 
exterior of the premises. 

744.6 and 754.6. The establishment shall be compatible with oth.er .W~I;;§)n the 
area. L h :Z ~~j I l I• ' ~~ LL..;: 
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744.7 and 754.7. The use shall not become objectionable because of its effect on 
the character of the neighborhood or 
because of noise, traffic, or other conditions. 

744.8 and 744.8. The establishment shall not have an adverse impact on religious, 
educational, and governmental facilities located in the area. 

Additionally, the Board of Zoning Adjustment ("BZA") is the sole body that issues SOBE 

certificates. 11 DCMR §§ 744, et seq., 754, et. seq., and 3108. Not only do 11 DCMR 744 and 

754 set forth overly restrictive requirements for qualifying for a SOBE certificate, but 11 DCMR 

744 and 754 provide for the BZA to follow 11 DCMR § 3108, as quoted below, in issuing any 

such certificates: 

[T]he Board is authorized to grant special exceptions, as provided in this title 
where, in the judgment of the Board, those special exceptions will be in harmony 
with the general purpose and intent of the zoning Regulations and Maps, and will 
not tend to affect adversely the use of neighboring properly in accordance with the 
Zoning Regulations and Zoning Maps, subject in each <:::ase to the special 
condition specified in this title ... " 

11 DCMR 3108.1 (emphasis added). 

d. Appellant was not put on sufficient notice to complv with the Hic!.s Memo. 

The Final Order relies heavily on the Hicks Memorandum. However, not only was the 

Memorandum's author but an Acting Zoning Administrator, but only two years after the Hicks 

Memo was issued, her successor testified that "Zoning Administrator Opinions are advisory and 

not legally binding." Simon Order at 3. 

Moreover, until receiving the NOI in 2005, Appellant was on fair notice from then-

DCRA Director David Watts that it could continue operations as long as it kept its sexually 

oriented inventory under 50%. Final Order at 7. The ALJ below credited this testimony from 

Appellant Filloramo. 

10 



Appellant was entitled to, but did not receive, fair advance notice that the government no 

longer intended to honor the 50% ceiling for sexually oriented inventory. Naegele Outdoor 

Advertising v. Durham, 803 F. Supp. 1068 (M.D. N.C. 1992), aff'd 19 F.3d ll, (4th Cir. 1994), 

cert. denied, 513 U.S. 928 (1994). Naegele sets for a formula £or requiring amortization periods 

(i.e., delays in implementation of new zoning rules or procedures for existing enterprises) and/ or 

eminent domain payments for existing businesses (e.g. Royce Video). 

Applying the amortization test to signs affected by zoning changes, Naegele said: 

"Factors relevant to the reasonableness of the amortization period include many of those 

discussed above, including the initial cost of, or investment in, the signs, the degree to which the 

signs have been fully depreciated, the remaining useful life, tht:: replacement cost and salvage 

value of the signs, the alternative uses for the signs, the loss of revenue as a result of the 

ordinance, and the percentage of signs affected." Naegele Outdoor Advertising v. Durham, 803 F. 

Supp. 1068, 1077-78. Similarly here, the NOI action below against Appellant was 

unconstitutional for failing to impose a reasonable amortization period, a sufficient eminent 

domain payment, or both. 

Furthermore, an amortization period, payment under eminent domain from the 

government, or both, can help cushion the blow that a business experiences when zoning 

practices and laws change in a harmful way to those businesses. For instance, here, Appellants 

still have around two years left on their lease. It will be an unjust hardship for Appellants to have 

to keep paying monthly rent on their building if the enforcement of the SOBE regulations prevent 

Appellants from running a viable business. 

Moreover, as discussed above, the District's SOBE def[nition and limits therein are 

unconstitutional. Consequently, it would not have been Constitutional in the J5rst place for the 

II 



government to decide at some point that it would shift gears and bring an NOI action against 

Appellant. 

e. Grandfathering and estoppel principles made the Notice o(Infraction 

invalid. 

As described above, in 1998, DCRA Director David Watts authorized Appellants to be 

grandfathered in- so to speak -- so as to follow a 50% formula for not being considered a SOBE, 

versus the 15% formula in the Hicks Memo. The NOI was issued without any advance notice to 

Appellants that the DCRA, the D.C. government, or both had withdrawn from such 

grandfathering. Issuing the NOI without a grace period to remove the 50% fonnula violated 

Appellants' Due Process and property rights under the Fifth Amendment. 

'" Grandfathering,' by its very nature, operates to vest a right as of a time certain, by 

operation oflaw." Page Associates v. District of Columbia, 463 A.2d 649 (D.C. 1983). The 

DCRA Director David Watts not only authorized such grandfathering to Appellants in 1998, but 

then the government allowed Appellants to operate under a 50% formula for y<~ars until issuing 

the NOI (aside from the 2004 NOI mentioned in the Final Order, which was improvidently issued 

and ultimately not pursued by the government, apparently after recognizing that Appellants fell 

within the 50% formula). This situation acted as protecting a property right on Appellants, which 

right was violated when through a drastic and unannounced about-face the government issued the 

NOI against Appellants. 

f. The government is estopped from this NOI proceeding. 

"The fundamental principle of equitable estoppel applies to government agencies, as well 

as private parties." Investors Research Corp. v. SEC, 628 F.2d :l68, 175 (D.~. Cir. \~~flmrrt. 
Lll :l \{d \ \ 

den. 449 U.S. 919 (1980). Here, by DCRA Director David Watts's 1'99:,~~~,\on o~~GRCY~a 
Jl\H'>iV·i... 
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50% formula to pre-existing businesses, the government was estopped from pursuing this NOI 

proceeding absent a sufficient notice and grace period for Appellants to come into compliance 

with any new proposed formula for defining a SOBE. 

g. The Final Order over-relies on the Hicks Memo 

The Final Order over-relies on the Hicks Memo, to the point of calling Appellants' store a 

SOBE merely because a small number of its merchandise can be characterized as sexual aids, 

similar to such items as personal massagers found at Sharper Image stores. Appellants already 

have explained above why the Hicks memo is flawed, unreliable, and without legal force. 

h. The SOBE provisions are enforced arbitrarily and capriciously. 

There is no rhyme nor reason about what makes the government target some businesses 

with NOI enforcement, but to leave alone similarly-situated businesses. In this case, it appears 

the NOI only was issued after the authorities received an anonymous complaint, even though the 

evidence before the ALJ otherwise showed no other complaints about the store, no negative 

effects from the business, and no prognosis that the store's positive contributions to the 

community would not continue. Such selective SOBE regulation violates Appellants' due 

process rights. 

h. The NOI is unconstitutionally vague. 

The NOI is unconstitutionally and statutorily vague, and, therefore, cannot sustain a 

finding of any violation of law,. The NOI merely alleges Appellant was "operating outside the 

scope of certificate of occupancy." That description did not give Appellant sufieient notice to 

defend himself at the hearing below. D.C. Code§ 2-1802.(b)(2) provides that in an NOI the 

13 



Mayor shall (1) cite to "the law or regulation alleged to have been violated," ~md (2) provide the 

"nature, time, and place of the infraction." In this instance, the NOI cites to the code section 

allegedly violated, without providing any real nature of the alleged offense. 

L h =l rJd I I AV14 lfDl 
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CONCLUSION 

For the foregoing reasons, the ruling below should be n::versed. 

Respectfully submitted, 

~\ 
~ 
~ 

JonathanL. Katz-~. 
DC Bar No. 425-6~\. 
MARKS & KATZ, L.L.C. 
1400 Spring Street 
Suite 410 
Silver Spring, MD 20910 
(301) 495-4300 
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I hereby certify that a copy of the foregoing BZA Appeal Fomt 125, Appellant's leter authorizing 
undersigned counsel to act on his behalf in this appeal, and accompanying initial brief of 
Appellant was delivered by first-class mail, postage prepaid, on May 11, 2007, to: 

Sinclair Long, Esquire (Counsel for Appellee) 
Jill Stem, Esquire 
DCRA 
941 N. Capitol St., NE, No. 9400 
Washington, DC 20002 

Capital Building, Inc. (building owner) 
10205 Cavanaugh Farm Way 
Rockville, MD 20850 

Nicholas T. Filloramo (Lessee) 
5225 Pooks Hill Rd. 
Suite 1601 South 
Bethesda, MD 20814 

Office of Administration Hearings 
941 N. Capitol St., NE, No. 9100 
Washington, DC 20002 

ANC Chairperson (ANC) 
ANC4B 
6856 Eastern Ave., NW 
Box 314 
Washington, DC 20011. 

~I 
Jonathan L. Ka~ 
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DEPARTMENT OF CONSUMER AND 
REGULATORY AFFAIRS 

Petitioner 

v. 

EIMAJ, INC. AND N.T. FILLORAMO 
Respondents 

FINAL ORDER 

I. Introduction 

Case No: CR-I-05-N1 00089 

This case involves a Notice of Infraction served by the Government on 

Respondents Eimaj, Inc. and N.T. Filloramo alleging a violation of D..C. Official Code 

§6-641.09 for operating beyond the scope of a certificate of occupan1:ly. In the Notice, 

the Government alleged that the violation occurred on April 29, 2005 at Royce Video 

located at 7445 Georgia Ave, N.W., and sought a fine of$500. 

Respondents denied the violation, and a hearing was held on July 13, 2005. At 

the hearing, J. Sinclair Long, Esq., appeared for the Government, and Allen James, the 

charging inspector, testified for the Government. Andn::a Bagwell, Esq., appeared for 

Respondents. Respondents' witnesses were Nicholas Filloramo, the named Respondent 

and owner of Royce Video, and Mr. Gilliam, who operates another business in the 

neighborhood. 



Case No: CR-I-05-Nl00089 

The Government contends that Respondents were operating beyond the scope of 

the certificate of occupancy because they were operating a sexually oriented business 

with a certificate of occupancy for a business that is not sexually orient,ed. 1 

The principal issue in this case is whether the nature and mnount of sexually 

oriented materials that Respondents' video store displays for sale exceeds the amount that 

a video store with both general interest and sexually oriented merchandise (called a 

"mixed use" video store) may display without a certifi,cate of occupm1cy for a sexually 

oriented business. 

Based on the entire record in this matter, I hereby make the following findings of 

fact and conclusions of law: 

II. Findings of Fact 

Nicholas Filloramo has operated Royce Video at 7445 Georgia Ave, N.W. since 

1991. On May 13, 1991, Eimaj., Inc, a company that Mr. Filloramo owns, obtained a 

certificate of occupancy to use the premises for the purpose of renting videos, cassettes, 

and electronic equipment "Not Sexually Oriented." Respondent's Exhibit "RX" 6. The 

1 D.C. Official Code § 6-641.09, the statute Respondent is charged with violating, 
provides in pertinent part: 

Building permits; certificates of occupancy 
(a) ... In the event that ... [regulations adopted under provisions of this 

subchapter] provide for the issuance of certificates of occupancy or other 
form of permit to use, it shall be unlawful to use any building, stmcture, or 
land until such certificate or permit be first obtained. It shall be unlawful 
to erect, construct, reconstruct, alter, convert, or maintain or to use any 
building, structure, or part thereof or any land within the District of 
Columbia in violation of the provisions of said sections or of any of the 
provisions of the regulations adopted under said sections ... 

2 



Case No: CR-I-05-Nl00089 

application for the certificate of occupancy states that the proposed US(~ of the premises is 

for the rental of video cassettes and electronic equipment. There is no place on the 

application form where an applicant is asked to state whether the business is sexually 

oriented. RX 6. 

On April 29, 2005, Inspector Allen James inspected Royce's Video as a result of a 

complaint that a sexually oriented business was being operated on the premises.2 The 

inspector measured the interior space in the store with a tape measme to determine its 

total square footage. His measurements indicated that the total square footage of the 

store open to the public was 1494 square feet. Then, based on his visual observations of 

the areas in the store with sexually oriented merchandise, he estimated that approximately 

50% of the floor area of the store was used for the :sexually orient,ed materials. The 

balance of the store contained videos for a general audience and other general 

merchandise. The inspector did not count items on display in the store. 

A drawing of the floor plan of the store provided by Respond~:nts shows that the 

portion of Respondent's store where inventory is on display in areas open to the public 

used for retail sales totals 1489 square feet. 3 RX 26. This space is comprised of 825 

square feet that contains general entertainment videos and other general merchandise, and 

63 7 square feet that contains adult entertainment videos and other sexually oriented 

merchandise. Based on Respondent's floor plan drawing, 42.7% of the store area where 

2 The inspector does not know the identity of the complainant. Mr Fillonuno believes that 
an organization that wishes to occupy the building where his store is located made the 
complaint. However, I find that the evidence is inadequate to establish the identity of the 
complainant and it is not relevant to this case. 

I l ~'' ll I ,''I lfnl L 1 : 1:a · ;.. v t Lw . 

3 This figure does not include the portions of the establishment that ar,e g~e.~"'~,sy~~~~:'!i ''"Cl 
restroom, or storage. '"'' d ·''· • ·- -'"'·"'~u v . 
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Case' No: CR-I-05-Nl00089 

inventory is on display and open to the public contains adult entertainment and sexually 

oriented material. Since the Inspector's determination that 50% of the store contained 

sexually oriented material was based on visual observations and not a~ctual measurements, 

I will credit the measurements on the drawing submitted by Responde:nts and find that the 

floor area containing sexually oriented material was 42. 7%. 

The portion of the store containing sexually orit~nted material iis in the rear of the 

store and is separated from the rest of the store by a wall with a door. A sign on the door 

says "Adult Movie Room - No One Under 18." RX 25 and 26. Allthough most of the 

adult entertainment room contains videos, there is also a display <case that contains 

approximately ten items of merchandise that are commonly known as :s<ex toys. 

A report on Royce Video's 2005 inventory submitted by R~espondent shows a 

total of 39,036 items. RX 27. The total number of items in the adult c:ategory shown on 

the inventory report is 9,418, consisting of8,034 adult movies, 435 adult toys, 216 adult 

magazines, and 733 adult miscellaneous items. The total number of it,ems shown on the 

general inventory category in the inventory report is 29,618. 4 Thus, based on this report, 

24% of the total inventory in the store is "adult inventory." It is undisputed that all the 

items categorized as adult inventory are all sexually oriented. 

Respondent's store is located in a free-standing building. There: is an advertising 

display covering a significant portion of the front of the building. The advertising 

4 The Government did not question the categorization of any of the entries on the 
inventory report or the accuracy of the inventory report. The general inventory total 
includes over 10,000 diamond cases for DVD's and over 3,000 cases £or video tapes as 
general merchandise items. There was no evidence about whether these cases were 
display items or carried as inventory for routine sale. 

4 



Case No: CR-I-05-Nl00089 

includes the names and posters for some general auditmce movies, hut does not include 

the names and posters for adult movies. Although almost all of the display advertising on 

the front of the store relates to general interest materials, there is a rei~!rence to adult toys 

in prominent lettering. RX 23, RX 29. 

In addition to the complaint that led to the Notice of Infraction in this case, there 

was a previous complaint in 2004. That complaint led to an inspection and the issuance 

of a Notice of Violation and Notice to Abate on June 3, 2004. That Notice required the 

removal of 40% of the adult videos as corrective action. Mr. Gillimn, who operates a 

business in the same neighborhood, is not aware of any neighborhood complaints about 

Royce Video. 

On January 28, 1998, the Acting Zoning Administrator, Gladys Hicks issued a 

signed opinion entitled "Determining Whether a Retail or Wholesale Video Store Selling 

or Renting Sexually Oriented Materials is a Sexually Oriented Business." The 

Administrator stated that she was issuing the opinion to give notice to businesses and the 

public about how many sexually oriented materials a mixed use video store may offer for 

sale and/or rental before it must obtain a certificate of occupancy as a sexually oriented 

business establishment restricted to operating only in the limited zoni!ng districts where 

sexually oriented businesses are permitted. 5 

5 The Administrator's Opinion indicates that a sexually oriented business establishment, 
with the approval of the Board of Zoning Adjustments, ~~ould be locat1ed only in C-3-B, 
C-3-C, C-4, C-M and M zoning districts unless a business has grandfathering rights. 

5 



Case No: CR-I-05-Nl00089 

The Zoning Administrator's Opinion (the "Opinion") contains a report of a 

survey conducted in 1997 of the twenty-five mixed use video stores in the District of 

Columbia. The survey did not include establishments that carried no sexually oriented 

material or that have authority to operate sexually oriented businesses. The survey found 

that fifteen of the stores, including Royce Video, had more than 28% material that is 

sexually oriented. The Opinion states: 

All of the fifteen businesses would meet any reasonable interpretation of a 
'sexually oriented business establishment' as s1exually orient1ed materials 
are a significant and substantial portion of their stock in trade. 

The Zoning Administrator then adopted an interpretation which sets out several criteria 

for determining whether a business is a "sexually oriented business," as that term is used 

in 11 DCMR 199.1. One of the criteria for determining whether a mixed use video store 

is sexually oriented is whether more than 15% of inventory on display is sexually 

oriented.6 Twenty of the twenty-five mixed use video stores surveyed had more than 

15% of sexually oriented materials. 

On February 3, 1998, the Chairman of the Council of the Dis1rict of Columbia, 

Linda Cropp, and the Chairman of the Committee on Consumer and Regulatory Affairs, 

Harold Brazil, wrote a joint letter to David Watts, the: Director of 1the Department of 

Consumer and Regulatory Affairs stating that they were "concerned that these new 

standards may have an adverse impact on many existing businesses whilch have not been 

the subject of complaints from residents." RX 3. They requested that DCRA "delay 

implementation of these regulations on existing busim~sses that have! been operating 

6 The Zoning Administrator's Opinion contains several other standards for determining 
whether a business is sexually oriented, which are discussed below. 

6 



Case No: CR-I-05-Nl00089 

without complaints, until there has been an opportunity for the affecte:d businesses and 

communities to comment on these newly established standards." RX 3. 

Mr. Filloramo and other video store owners who were concerned about the impact 

of that opinion on their b~sinesses then met Mr. Watts. Mr. Filloramo testified that Mr. 

Watts told them that the criteria set out in the Opinion would not be applied to existing 

businesses, and that they could continue operations as ·long as they kept their sexually 

oriented inventory under 50%. I am crediting that testimony for the :fc)llowing reasons: 

1) there was no conflicting testimony; and 2) Members of the Council had urged DCRA 

to reconsider the criteria in the Opinion as applied to existing business, making it 

plausible that Mr. Watts gave assurances to the owners of existing businesses that the 

criteria in the Opinion would not be applied to them. 

III. Conclusions of Law 

The zoning regulations at 11 DCMR 199.1 define a sexually oriented business 

establishment as follows: 

[A ]n establishment having as a substantial or significant portilon of· its 
stock in trade, books, magazines, and other periodicals, films, materials, 
and articles, or an establishment that presents as a substantial or significant 
portion of its activity, live performances, films, or other materials, that are 
distinguished or characterized by their emphasis on matters depicting, 
describing, or related to specified sexual activities and specified 
anatomical areas. 

The Opinion interpreting the regulation as applied to mixed use video stores was 

issued pursuant to the Zoning Administrator's authority to interpret and enforce the 

zoning regulations. This authority was conferred by a provision that makes the Zoning 



Case No: CR-I-OS-Nl00089 

Administrator "responsible for administratively interpreting and enfclrcing the zoning 

regulations."7 The District of Columbia Court of Appeals has held that an agency's 

interpretation of its regulation is to be accorded great d1~ference and not reversed unless 

clearly erroneous or inconsistent with the regulation. Kalorama Citizens Association v. 

District of Columbia Board of Zoning AdJustment, 640 A.2d 179, 180 (D.C. 1994); 

Wallick v District of Columbia Board of Zoning AdJustments, 486 A.2d 1183, 1184 

(1985).8 Since there is no basis for finding the interpretation clearly erroneous, this 

tribunal is required to defer to the interpretation unless it has be1en withdrawn or 

modified. 

Current Status of the Administrator's Opinion 

Since the Opinion of the Zoning Administrator was issued in 1998, there have not 

been any reported decisions by the Board of Zoning Adjustment, District of Columbia 

Court of Appeals, or District of Columbia Superior Court that address the zoning of 

mixed use video stores or discuss the Opinion of the Zoning Administmtor. In addition, 

no revisions of the Zoning Administrator's opinion could be located. Because of this, and 

Mr. Filloramo's credible testimony'that the Director of DCRA told ovmers of existing 

7 Reorganization Order No. 55, II F (D.C. Code Ann. Title 1- Administration, Appendix 
at 182, 185 (1973) 

8 In these cases, the court deferred to interpretations of the Board of Zoning Adjustments. 
Cases decided by this administrative court involving infractions of zoning laws and 
regulations may be appealed to the Board of Zoning Adjustments D.C. Official Code § 2-
1831.16(b ). It is nevertheless appropriate for this tribunal to defer to interpretations of the 
Zoning Administrator because deference is paid to an agency's interpretations of its 
regulations primarily because of the special expertise of each agency in its field. Diebold, 
Inc. v. Marshall, 585 F.2d 1327, 1334 n. 10 (61

h Cir. 1978). If the interpretations of~, \ \ ~fA Lffil 
regulation by the Zoning Administrator and the Board differ, it is within the prol£!hccLo}t:l 
the court that reviews the decision of the Board of Zoning Adjustme:nt to determin~ .. --_ ·8·G 
which interpretation merits deference. Martin v OSHRC, Ill S.Ct. 1171 (1991) 1)\~\t\\JL ::;.> 

(j~,;-.J~B 
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Case No: CR-I-05-Nl00089 

video stores in 1998 that they were not subject to the Opinion, it was tmclear whether the 

Opinion had been rescinded or modified. 

Consequently, this administrative court issued an ·Order on August 31, 2006 

directing DCRA to file a statement about whether the 1 998 Opinion is DCRA' s current 

interpretation for determining whether a mixed use video store is sexually oriented and 

whether there was any opinion or other authority that exempts mixed use video stores in 

existence at the time the Opinion was issued. In respons~e, counsel for DCRA submitted a 

statement indicating that the Opinion has not been rescinded or modifi,ed and that there is 

no ruling or modification exempting businesses that were operating at the time the 

Opinion was issued. Respondents were afforded the opportunity to reply, but have not 

done so.9 As the Opinion has not been revoked or revised, it is the agem;y's interpretati@' 

of its own regulation that we must defer to in resolving this case. --
The Zoning Administrator's Opinion 

..£::::: 

The Opinion first notes that zoning laws may be~ used to restri,ct the locati~ of 

sexually oriented businesses. The Supreme Court has sanctioned 1fte use of zoning 

restrictions to combat the undesirable secondary effects, such as inc:reased crime and 

reduced property values, which sexually oriented businesses can have on surrounding 

neighborhoods. The Court has said, however, that such restrictions must do so "without 

violating the government's paramount obligation of neutrality in its regulation of 

9 Counsel for DCRA inexplicably treated our request for legal argument on these issues 
as interrogatories, and provided extremely terse respons(:s. However, as he is acting as 
counsel fot DCRA, we must assume that he is accurately representing the status of the 
Administrator's Opinion. 

9 
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Case No: CR-I-05-Nl00089 

protected communication." City of Renton v. Playtime Theatres, Inc., 106 S.Ct. 925 

(1986) (quoting Young v. American Mini Theaters, Inc., 427 U.S. 50, 70 (1975). 

The Administrator then surveyed relevant case llaw, the regulations of mixed use 

video stores in other jurisdictions, and the results of DCRA's survey of twenty-five 

mixed use video stores in the District. Based on this review, the Administrator 

formulated several standards for determining when a mixed use video store is sexually 

oriented. The standards enunciated in the Opinion are based upon the~ following factors: 

the percent of sexually oriented inventory on display; the amount of a store's print, radio 

and TV advertising that is sexually oriented; whether promotional materials place a 

disproportionate emphasis on sexually oriented materials; whether the business sells sex 

toys; whether there are booths or other apparatus for viewing sexually oriented material; 

and, the percentage of revenues generated by sexually oriented merchcmdise. 

In this case, there is evidence relating only to two of the standards: the percentage 

of sexually oriented inventory, and the sale of sex toys. We will address each or these 

standards in turn. 

Inventory on Display 

Under the Administrator's interpretation, a business is a sexually oriented 

business if more than 15% of its inventory on display in areas open to the public, counted 

piece-by-piece, is sexually oriented. Specifically, the Opinion states: 

.... the Zoning Administrator interprets the District of Columbia Zoning 
Regulations, 11 DCMR 199.1, as is set forth below. 

A. A retail or wholesale business has a substantial and signific~mt portion 
of its stock in trade in sexually oriented materials, and is therefore a 

10 
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sexually oriented business, when any of the factors set forth below in 
paragraphs 1,2,3,or 4 applies: 

1. More than 15% of its inventory on display, in areas open to the public, 
counted piece-by-piece, are sexually oriented. 10 

As noted above, Respondents' floor plan shows that the floor area containing 
~"'-.,) 

sexually oriented material was 42.7%). However, the Administrator's interpretatiijd 

contains no standard based on the percentage of floor area that contains sexually orienf.ed 

material. Rather, inventory is to be counted "piece-by-piece." 

t:Y 

The only evidence showing inventory counted piece-by-pieec~ is Respond~s' 

inventory listing. In that listing, Respondents categorize 24% of their inventory as 

adult. 11 While this list shows total inventory, it does not show the perc:ent of" inventory 

on display, in areas open to the public, counted piece-by-piece" that is sexually oriented. 

It is possible, for example, that only a small number of the sexually oriented items in 

Respondents' inventory were on display in public areas. 

Since the Government presented no evidence on what items in Respondents' 

inventory list were on display, I cannot conclude that more than 15% of the inventory on 

display in areas open to the public was sexually oriented. 

10 The Administrator's opinion indicates that for the purpose of this calculation, materials 
in storerooms or other areas that cannot be seen by customers are not counted, but areas 
restricted to minors are considered "open to the public" and are counted. 

11 The total inventory listed for the store is 39,036 items. Respondents have categorized 
29,618 items as "general inventory." Nearly half of the general inventory items are cases 
for DVD's and videotapes (DVD cases 10,157; Videotape cas~:s 3,534). The 
Administrator's Opinion does not indicate whether items: such as DVD cases, which do 
not have either sexually oriented or general interest content, should be counted for the 
purpose of determining the percent of inventory that is sexually oriented. If the cases are 
not counted, the percent of Respondents total inventory that is sexually oriented would be 
much higher than 15%. 

ll 
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Sale of Sex Toys 

Even if the percentage of sexually oriented inventory is less than 15%, a mixed 

use video store may also be found to be a sexually oriented business under the Opinion if 

it sells merchandise commonly known as sex toys. The Opinion states: 

B. Irrespective of the applicability of the factors set forth abov,~. a business 
establishment is sexually oriented as set forth in either paragmphs 1 or 2 
below: 
1. The Zoning Administrator makes the determination that the sale of 
merchcmdise such as three dimensional reproductions of human genitalia, 
and other iterns which are commonly known as "sex toys," are sexually 
oriented because such merchandise either "depicts" human genitals and 
other specified anatomical areas, or are related to specified sexual 
activities, and that the sale or display of such items is not a customary 
accessory use to a mixed use video store in the DistriCt of Columbia. A 
business that sells or displays such merchandise is a sexuallly oriented 
business. 

It is undisputed that Royce Video was offering sex 1toys for sale a.t the time of the 

inspection. Consequently, Royce Video was a sexually oriented busine:ss by virtue of its 

sale of sex toys. 

Respondents maintained that even if Royce Vide:o is a sexually oriented business 

as defined in the Opinion, it should not be found in violation because businesses in 

existence at the time the Opinion was issued were grandfathered. Respondents point to 

the following statement in the Opinion in support of this position. 

Unless a business has grandfathering rights, sexually orientedl business 
establishment may, with approval of Zoning Adjustment, be loc:ated only 
in C-3-B, C-3-C, C-4, C-M and M zoning districts. 

This statement does not support Respondents' position. It states only that sexually 

oriented businesses may be located in certain restricted districts unless grandfathered. It 

12 
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does not indicate that the twenty-five mixed use video stores surveyed (none of which 

had authority to operate as sexually oriented business,es) are grandfathered. Indeed, as 

noted above, the Opinion explicitly states that fiftec~n of the twe:nty-five businesses 

surveyed "would meet any reasonable interpretation of a 'sexually oriented business 

establishment' as sexually oriented materials are a significant and substantial portion of 

their stock in trade." 

Respondent also argues that it was grandfathere:d because the Director of DCRA 

told the owners of mixed use video stores in 1998 that the Opinion did not apply to them. 

While the Director of DCRA may have told the owners of existing businesses that they 

would be exempt, DCRA took no action to revise the Opinion or exempt existing 

businesses. When an agency changes its course, it must supply a reasoned analysis 

demonstrating that its prior standard is being delibe1rately changed, and not simply 

ignored. Brentwood Liquors v. District of Columbia Al.coholic Beverage Control Board 

661 A.2d 652, 656 (D.C. 1995); Greater Boston Television Corp. v. FCC 444 F. 2d 841, 

852 (D.C. Cir. 1970). The only reasoned analysis enunciating DC:R.A's standards for 

determining when a mixed use video store is a sexuall.y oriented business is the 1998 

Opinion, which clearly does not exempt existing businesses. While DCRA could modify 

the Opinion and provide a reasoned analysis exempting existing businesses, it has not 

done so. 

13 
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Finally, Respondents maintain that they should not be found in violation because 

there have been few complaints about their operation. While the number of 

neighborhood complaints is a factor that elected officials and zoning officials can and 

should take into account in developing zoning regulations, it is not a factor that this 

tribunal can take into account in deciding whether a regulation that has been adopted has 

been violated. 

The Government has established that Respondents were ope:rating beyond the 

scope of the certificate of occupancy in violation of D.C. Official Code §6-641.09 

because they were operating a sexually oriented business without a certificate of 

occupancy for a sexually oriented business. At the tim(: of the violatilon, the authorized 

fine for a violation of D.C. Official Code§ 6-641.09 was $500. See 16 DCMR 3231.1; 

16 DCMR 3201.1(b). As the violation has been established, a fine of $500 will be 

imposed. 

IV. Order 

Based upon the foregoing findings of fact and conclusions of law, and the entire 

record in this matter, it is, hereby, this q+L day of j(l~_~_o_l-___ _ 
2007: 

ORDERED, that Respondents shall pay a total of FIVE HUNDRED 

DOLLARS ($500) in accordance with the attached instructions within 20 calendar days 

of the date of service of this Order (15 days plus 5 days service time: pursuant to D.C. 

Official Code §§ 2-1802.04 and 2-1802.05); and it is further 

14 
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ORDERED, that if the Respondent fails to pay the above amount in full within 

20 calendar days of the date of mailing of this Order, interest shall accrue on the unpaid 

amount at the rate of 1 Y2 % per month or portion thereoJ~ starting 20 days from the date of 

mailing of this Order, pursuant to D.C. Official Code§ 2-1802.03(i)(l); and it is further 

ORDERED, that failure to comply with the attached payment instructions and to 

remit a payment within the time specified will autho:rize the imposition of additional 

sanctions, including the suspension of Respondent's lice:nses or permits, pursuant to D.C. 

Official Code § 2-1802.03(±), the placement of a lien on real and personal property 

owned by Respondent, pursuant to D.C. Official Code§ 2-1802.03(i), and the sealing of 

Respondent's business premises or work sites, pursmmt to D.C. Official Code § 2-

1801.03(b)(7); and it is further 

ORDERED, that appeal rights of any person aggrieved by this Order are set forth 

below. 

es Mahon 
al Administrative Law Judge 
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PAYMENTS 

If a payment is required by this Order, to be properly cre:dited to your <:ase(s) the payment 
must be sent to the attention of the Clerk of the Office of Administrative Hearings. 
Payments are only accepted by check or money order and must be made~ payable to "D.C. 
TREASURER." More detailed ilifonnation on how and where to make payments are 
included on the enclosed payment instruction sheet. 

IMPORTANT: Please do not call the D.C. Court of Appeals witb questions about 
how to make any payments required under this Ordc,r. If you have: questions, please 
call the Clerk's Office at the Office ofAdministrative He:arings on 202--442-9094. 

APPEALS OF VIOLATIONS OF THE DISTRICT OF COLUlVffiiA ZONING 
LAWS OR REGULATIONS 

Any party suffering a legal wrong or adversely affected or aggrieved by a detennination 
involving infractions of the District of Columbia Zoning Laws or Regulations, including 
Title 11, Chapter 32 of the D;C. Municipal Regulations, may appeal such detennination 
to the District of Columbia Board of Zoning Adjustment (the "Board") pursuant to D.C. 
Official Code § 2-1831.16(b) by filing a Notice of Appeal to the Board at the following 
address: 

District of Columbia Board of Zoning Adjustment 
441 4th Street, N.W., Suite 210 South 

Washington, DC 20001 
202-879-2700 

IMPORTANT NOTICES: 

1. By law, the amount of a lawfully imposed fine cannot be modified or reduced on 
appeal. D.C. Official Code§ 2-1831.16(g). 

2. In accordance with D.C. Official Code § 2-1802.04(a), this Ordlc~r shall become 
final 15 calendar days after the date of service. Filing of an appeal does not stay 
(stop) the requirement to comply with a Final Order, :including any requirement to 
pay a fine, penalty or other monetary sanction imposed by a Final Order. If you 
wish to request a stay, you must first file a written motion for a stay with the Office 
of Administrative Hearings. If the presiding Administrative Law Judge denies a 
stay, you then may seek a stay from the Board. 
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GO\' .oRNMENT OF THE DISTRICT OF COLUMBIA 

NOTICE OF INFRACTION Notice No. N 100089 
DMH ~RA [g~I I I 

Date of Service 
D 
D FEMS 0 Other ----- 0 2"d NOI (1 

51 NOll No.-----1. 

Construction Site J Occupied - 0 Other----"---: 
(96~) Z22 3,~ :. ')%c() 

NO 

Charge as Respondent ( crcle ): NO 
G 

Telephone Nq)nber 

_c:Po;;.) 7.;2 3 -::5&0 
Charge as Respondent (circle)· 

Telephone Number 

lJ10 
State 

.. 9CJ5([_,_y _____ _ 
Zip Code 

Business License/Pennit Type _______________ _ Business License/Penn it No. 

You are charged with violating the District of Columbia laws or regulations stated below. You MUST SIGN and RETURN 
this form WITHIN 15 DAYS of the date of service. You must also indicate ll>elow each infraction whether you ADMIT, 
ADMIT WITH EXPLANATION or DENY. Instructions on back. 

If you DENY one or more of the infractions, you must timely sign and return this fonn as your answer. If you do so, a hearing in your case is pre-
scheduled on the day of at AM I PM at the following location: 

Office of Administrative Hearings, ___ , Suite _____ , Washington, D.C. 

D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutory Penalty (if applicable) 

, ~ (?,-Co~/- uC"' s ·. )- $ 
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I 

Date of Infraction i./j.J£#'0 Time of Infraction 0. '.£.liJJ.t-­, Previous Infractions Committed 2 3 

ANSWER: 0 ADMIT (Pay Fine) D DENY (Appear for a Hearing) [] ADMIT WITH EXPLANATION (Hearing by Mail) 
Signature ________________________________________ __ 

D.C. Official Code AND/OR D.C. Municipal Regulation Citation 
$ 

Fine for Infraction Statutory Penalty (if applicable) 
$ 

4 

Nature of Infraction----------------------------·------ ,-----------

Date of Infraction-------- Time of Infraction------ Previous Infractions Committed 2 3 4 

ANSWER: 0 ADMIT (Pay Fine) 0 DENY (Appear for a Hearing} [] ADMIT WITH EXPLANATION (Hearing by Mail) 

Signature--------------------
Total fine amount due for all infraction(s) $----

• \ L \ .1 . t ol t'nis Notice of Infraction and nat as an adrniSSIOn af gUilt or \lability to the charge(s) listed. 
\ S\il'l my name~ ll~ \() att.\'10~ eu%e t~el~ Date ---------

Respondent's Signature 

OAH (WHITE) 

Print Name ENFORCEMENT (GOLDENROD) 
INSPECTOR (.PINK) 
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DISTRI<lT OF COLUMBIA 
DEP A.J;irMENT OF CONSUMER AND 
REGULATORY AFFAIRS 

Petitioner 

v. 

EIMAJ, INC. AND N.T. FILLORAMO 
Respondent 

ORDER 

Case No: CR-I-05·-N100089 

This case involves a Notice of Infraction s.e~a··~ .bv 1he- !Government 'On 

Respondents Eimaj, Inc and N.T. Filloramo alleging a violation ofD.C; Official Code § 

6-641.09 for operating beyond the scope of a certificate of occupancy. 11te Notice alleges 

that the violation occurred April 19, 2005 at Royce Video located at 7445 Georgia Ave, 

N.W, which is operated by Respondents. The Government seeks a fine of $500 for the 

violation. Respondents denied the violation and a hearing was held on July 13, 2005. 

Respondent Eimaj, Inc. was issued a certificate of occupancy in May 1991 

authorizing it to use the premises at 7445 Georgia Ave, N.W for the purpose of rental of 

videos, cassettes and electronic equipment ''Not Sexually Oriented." 111e Government's 

basic contention is that it is operating beyond the scope of that certificate because it is 

operating a sexually oriented business. 



~ase No: CR-I-05-N100089 

The zoning regulations at 11 DCMR 199.1 define a sexually oriented business 

establishment as follows: 

[A]n establishment having as a substantial or significant portion of its 
stock in trade, books, magazines, and other periodicals, films, materials, 
and articles, or an establishment that presents as a substantial or significant 
portion of its activity, live performances, films, or other materials, that are 
distinguished or characterized by their emphasis on matters depicting, 
describing, or related to specified sexual ac:tivities and specified 
anatomical areas. 

In January 1998, the Zoning Administrator issued an opinion that sets out criteria 

for determining whether a video store that sells or rents both general audience and 

sexually oriented materials is a sexually oriented business for the purposes of the zoning 

regulations. (Attached) The opinion was issued pursuant to the Zoning Administrator's 

authority to interpret and enforce the zoning regulations. The District o:f Columbia Court 

of Appeals have repeatedly held that such an interpretation is tO'" be: accorded great 

deference and not reversed unless clearly erroneous or inconsistent with a regulation. 

Kalorama Citizens Association v. District of Columbia Board of Zoning Adjustment 620 

A. 2d 179 (D.C. App. 1994) 

The opinion of the Zoning Administrator emmciates several standards for 

determining whether a video sale or rental business has a substantial and significant 

portion of its stock in trade in sexually oriented materials and states that a business that 

meets any of the standards is a sexually oriented business. One of the standards for 

finding a business sexually oriented is that it has more: than 15% of its inventory on 

display in areas open to the public. 1
• 

1 For the purpose of this calculation, materials in storerooms or there ar1~as that cannot be 
seem by customers are not counted, but areas restricted to minors are considered "open to 
the public" and are counted. 



case No: CR-I-05-Nl00089 

The opinien of the Zoning Administrator was issued following a survey by the 

Department of Consumer and Regulatory Affairs of 25 mixed use video stores in the 

District of Columbia, none of which had authority under the zoning regulations to operate 

as sexually oriented businesses. The survey found that only five of the twenty-five store 

had less than 15% sexually oriented material. 

Research of cases decided since the opinion was issued in 1998 has found no 

Board of Zoning Adjustment, District of Columbia Court of Appeals:, or District of 

Columbia Superior Court case that addresses the zoning of mixed use video stores or 

discusses or applies the opinion of the Zoning Administrator. Although the opinion 

indicates that it was being sent to the Zoning Commission for review to ensure that this 

interpretation of the zoning regulation meets with the Commission's ap:~roval, no further 

reference MJI!I)h~ opinion cnul<.tbe located ih public.tocum~::nts. 

Respondent Me Filleromo ~stifled that after the opinion was issued in 1998, he 

and other owners of mixed use video stores met with Mr. Watts, who was the Director of 

DCRA, and was advised that the existing businesses would not be :impacted by the 

opinion. 

In the light of the above, it is unclear whether the criteria in the opinion have ever 

been applied and whether it represents the Zoning Administrator's current interpretation. 

Before ruling on this case, I will therefore direct DCRA to file a written statement 

that addresses the following issues: 
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(1) Is the interpretation of the Zoning Administrator is:s:ued in January 

1998 the current interpretation for determining whether a mixed use 

video store is sexually oriented 

(2) Did the Zoning Commission ever review the opinion, and if not, is the 

Zoning Administrator's opinion nevertheless owed deference under 

the D.C. Court of Appeals opinion in Kalorama Citizens ,supra. 

(3) Is there any opinion, Board ruling or other authority to support the 

proposition that the opinion does not apply to mixed use videos that 

were in existence at the time the opinion was issued in1998. 

Accordjngly, it is, this -'?If day of ~ vsS 2006 

6JU)tltEDf:that, on or beiore~September 20. 2006, the Gove:t::nment shall file a . . 

written statement addressing the issues set out above or any other arg\m1ent in support of 

finding a violation in this case; and it is further 

ORDERED, that Respondents may file a written statement in reply to any 

statement filed by the Government on or before fourteen (14) days after that statement 

has been served by the Government; and it is further 

ORDERED, that the Government shall mail a copy of any statement it files to 

both this Administrative Court at the above address and Respondents and that 

Respondents shall mail a copy of any statement it files to both this Administrative Court 

at the above address and the Government representatives :listed below on the certificate of 

service, and it if further 
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ORDERED, that the failure of the Government to comply with the terms of this 

order without good cause may result in dismissal for wEmt of prosecution pursuant to 

OAH Rule 2818. 
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By Inter-Agency Mail:: 
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Office of Civil Infractions 
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Washington, DC 20002 
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GOVERNM$NT OF Tl;tiU>ISTRlCT OF COLUMBIA. 
OEPAR"FMI!NT CIF CONSUM!R AND REOULA TORY AFfiAIR.5 

BUII.DING AAD LAND REOIIL.ATIO~Ili:lMtNISTAATtON 

Opinion of' the Zoning Adntln,strator 

D~erminl.na \Yhether a Retail pr WboJesale Video Store Setting or RentinaJielt..-ualb' Oriented 
· MArcrinls is 11 Sm•Qlly Oriented Uusincss 

Bat.Jt&ropnd 

In respome to lettet'.s:and complaints rec~ved by the Department of ConsilmElT and Regulatory 
Affain a.Ueging th.•.eertain-retall video stores are, or are intended to be opere~ted as. sexually 
-oriented bosineft eitablishments as that term is del'inod in· the zoning regula.t.iMs (Title 1 I· of" the 
District of Columb.i;a, Municipat·R.egulation~ 'SecllQn 199. l ), the Zoni,ng. Admii:Ustmtor finds it 
~~~,to interpi'et·the zonin' r!~r.!!!tions.in teprds ro video sto"!!!, which s~l or nmt both 
g~nert.~ .. ntercst' and ~ally onented m.aten;s.' 

!, · ~~iijeliF''.:{~-&:smnelfatherin~r1gftts; s~ahy·oriented bu~ establ!sluncnts rna.y, with 
. ·· lQ.;;lf~)r:itie·Board'·t::Jrtoiliits Acljust~ be tocatcd~nty in. C.J;.;B,:C-J-C. C-:4. c-~ .and M 
zoning districts. Tlu:se districts'}Vovldo ampleJbcations for s;exually odent~ business 
estl\b~ents, and, accordingly, there is no collltitutiona\ requirement that sexually oriented 
business establishments be allowed in any ether zoning distric:t. Businesses and the pubJio, 
however. have a right to know. in more eoncrete 1enns, how many sexually Cl~riented materials, if 
any, a a mixed use vide l.l!f-ortdt ·· o · certificate of 

nc as a s oriented businen ~tablithmcnt and thcroforel?e PrOhibited from 
operating it\ istricts other than those steel above. It is withtn the Zoning Administrator's 

1Genera.l interest videos are vjdeos which are not seJCually oriented. Ston:s: which carzy 
only general interest videos are KgenerallntereRt" stores, whille stores tnat cat:ry both general 
interest and sexually oriented videos are referred to as "rnhced use" stores. 

"lit Sexually oriented materialsR a"re those materials which tan be characterized by their emphasis 
on matters depicting, describing. or ~latcd to specified semrd activities and SJPecified anatomical 
areas, a.s defined at 11 DCMR § 199 .1. 

) "I:he zoning regula-tions do not apply an obscenity !.1andard in defining ~;mwally oriented 
businesses. The Zonlng Administrator, therefore, does not belleve that in a =~<>ning context it 
is appropriate to apply a. "community standards" test as described in Miller Y:...!.ji.llil·~~~~---~ 
S.Ct. 2607 (1973.} EXHIBIT 

I 
~::.llao~r--~rL 

..........-:') ~ 

f~lg.y~-v~~lL~. ~ 
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2. Ses:Qndaor Effects 

The United States Supreme Court h:u: made it clear that th~ ~pll~~tion ofzmung restrictions to 
..... ~.:::r:"' . • l • .... .. 

SU~~IAlty OnCI\Le.l U!,1$1RO:li>$CS. fui>.)' U\: .... ~3liSII'-~ U.l '-l.hhVou ''""· ;,.,,..,..,,.,,.-~~-- .. ~.ow.,., .. .,._,_, ..... ,. ... v. 

such bu$inD:Ssas." However, sucn restrictions muit do so 11withoufviolating tl~e goveounent's 
p~P:IP;n~nt o~l~tion of aeutraUty in its re!Niation ot"protected communication. •• City of Renton 
v:~l:tl'bl~ ~··Juc .. uns. S.Ct. 92.S (1986).U~desirable secon~Uf! effe~~ts ''contribute to 
neigliborhoo bbght_" lt[.. and mctude 11mcreased cnme rates., deprecJatlOD ofproperty values, 
deterioration of cornrilunity character and the quality of urban life". 6 in addition, in Baltimore 
Botdeyard Im;. v. Prince Geome's County ofMacy1and. 684· F .Supp 884. (191~8), while some 
sections of the county's zoning reb'Uiations for adult bookstores' were found t:o be 
u~nco!1Jtitu~i'?na1~ ~he section ,oft he regul~tions t)\at d~~p~d adult book stores ~ having more than 
25%8 oftlteh· stock In trade in sexually oriented matc;rials pa'ised constitutiO!Illalmuster. 

In sum. it is clear that through zoning, the District may restrict the placemen.t of seX\aally oriented 
businesses to protect its citiZens from the undesirabl~ secondary effect& of such establishments. 
Furthennore, ·it appears that in addition to clearly described :s.tendards regarding how a busine~ 
promotes itself, combined with percentage-based fonnulae will give ftll the partie$ concemed clear 
guidelines. Moreover, the use ofnumerical standards will serve as a protectic)n asainst unfair or 
arbitrary enforccmctDt. UnclerStandins the foregoing, the question then becomes what pcrccntnge 
of ~a1ty oriented materials may a mixed use video store carry or displAy al1ld what other 
activities may it engage in without creating undesirable secondary efFects. [nthat regard. to learn 
what other govemmc!'ts have detennined in this respect, and to cusess vide<l• retailing indu~ry 
norms, the Zoning Administrator considered the zoning regulations for adull: businessi!s 

'From the 1995 resolution of the City Planrtift& COJnmission of' the City c•i'New York. 
In addition to conducting its own study, New York based its findings on rcscarcft dpne bY the 
Town ofJslip, New York, Los Angeles, Calirontia. Indianapolis, Indiana, Whittier, California, 
Au.stin, Texas, Phoenix, Arizona. Manarce County, Florida. New Hanover, lNrorth Carolina, and 
the State ofMinnesota, all of which concluded that adult usc~s tended to produce adverse 
secondary effects. 

7 At the time the suit in Baltimore Boulevard began, a~.''a.du!t book storc11 in Prince George's 
County was defined as: 

Any eomrnerciRi establishment that has twenty-five percent (2S%) of its stock in books, 
periodicals, photographs, drawings, sculpture, motion pictures, films or other visual 
representations which depict sade>masochistic abuse, sexual conduct c'r sexual excitement 
as defined by Article 2.7 Section 416A ofthe AMotatod Code ofMaryland and does not 
otherwise quality as a theatre or nonprofit free lending library. 

1Wbile Baltimore Bouleyard was pending, the county lowered the thresh,old to S%, and 
in 1997, it raised the threshold to 10% of a store's ipventory. This change wcmt into effect 
in January of 1998. 

3 



J, '~0'9$ 15=37 ~o.002 P.C6 

4. SvryeypfYideo Stores in the District Which Cany SexuaDy Oriented, Materials 

As reprds the percentage ofthe inventory represented by sexually oriented 1111aterials, ti~ survey 
showed a broad division into two scQmcnts: a high end, beginning at 2a-/o; &JJtd a low end, 
beginning at ()0/o and rc~tching no higher than 19016. There were no stores in ll middle segment··· 
ranln8 trom 20% to 270A. Of the tift~en stores in the • nine would n.x.o~,N~ "(ork'~ _ 
40% standard. Of those, fwe went cyon o, and fcn1r of the lattcr6ve 8JI:so offered "scK tO~-s" ·~ 

·_(or .~le. n All of the tlfteen busine$ses would meet any reasc•nable interpreta1tion of a "sexually· 
-cirtented blssincss. establi&hinent, •• as sexually oriented materials are a significant &1\d sub~ntial 
·portion _of their stoCk- in trade. rn contrast, ten stores at the lower end, whichr nm.thc gamut fron 
single-store operations to a 'ooal chain and a national chain, C!\rried sexually cme:nted materials in 
an average f1{'-J3% of' their total stock. 

S. Other Factors 

In determining whether sexually oriented materials aro a significant or substar1tial pt\rt of a 
business's stock in trade, the Zoning Administrator thinks it .is also appropriat1e to look.at how 
extensively a video store promotes and/or advertises the seKUally oriented m:11'terials it has for sala 
or rental, beea.use advertising and/or promotron arc among "·the aggregate of1things necessary to 
canyon a bus.incss. •• If a video store eKpends a substantial effort in advertis.ins or promoting 
sexually oriented materials, it will likely be pereeived as a smmally oriented business, and auraot 
or cause the undesirable secondary-effects, such as diminution of' property vt~.1ues. and altering 

n The Department used the telephone directory, advertise:mcnts, and site visits to identify 
the video stores. 

12 ''SeK toys" are further discussed in this opinion under ,S,tRndards For De~ermining Whether a 
Business is Sexually Oriented, Subsection B(l). 

s 
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11hcrcfore, .while taking; other factors into 'account. tberZoning Administ.rato:r believes thllt if more 
than 1;5o/o"··ofa;sto ~:.(O.VAlJ~ .. ·is CO . 1;l$0d·of''tlCXUllly·orit;1!t~ materials, lt is l SeKWll(y-

... . , • th'Css est&bt Ill ' . t. ·· nus stllnaard accomrriOftatjs"tthe Djstriet•s h:githna.te mixed use 
videO:::storQ$·wbichclta.ve·an·.fveragc of.l3o/o\'qftheir st~~~i~·ally oriente:ct materials, and limits· 
the sate and rentalof·sucb itoms to the kind'-cfaceessoty:oi:·inctdental use contemplated by the 
.<zonina,~sula.tions. 

Stand1rds Fpr Degrmininv Whether a Bu&tness Is Sexually Orl5'nted. 

Ba:sed upon the foregoing, theZohing Administrator intcl"J'f'ets the District c1l~ Columbia Zoning 
Regulations, 11 DCMR § 199.1. as is set forth below. 

A. A retail or wholesale businel$ has a. subst!Ultial· or signifi1:ant portion of it1~ stock in trade in 
sexually oriented materials, and is therefore a sc:t.:ually oriented business, when any aft he 
factors set forth below in parasraphs l, l, 3, or 4 applies:: 

n. More than fS% ofits.inventory on displ&y, in1areas c1pen to the publiic;.1, counted piece-by­
\. piece, 14 are sexually oriented. 

2. Jt devotes more than 15% ofany one of'its advertisements (inVOktrnJt·in~es for print 
advertising and in air-time seconds for radio and television advertisernents) to the se,.:uaUy 
oriented materials it sells or rents. For print advertising, the words Ol' :pictures describing 
seKUally oriented materials cannot be the only words or pictures in the: advertising, and 
cannot be lat&,er than the smallest pictures and/or typeface advertising non sexually 
oriented materials. In addition~- the Zoning Administrttor v.i.D consider thc·tt~ of color, 
type size, layout or other gmphic dcvrccs used in the stprc's advertising to lfetennine 
whether a disproportionate emphasis has been placed! on the store's IJCtXWdly oriented 
materials. 

3. Lt?oking at each individual promotional activity sepantcly (which includes but is not 
limited to eontest~ g11est appearances. discounts, coupons or web site infom1ation), the 
store ,sives _disproportionate emphasis to the seiCually oriented materi:als in its inventory. 
Factc>rs.such as the use of color, type size, layout and other graphic cllc:viccs will also be 
considered. 

B. Irrespective of the applicability of the factors set forth above, a business •=:stablislnnent is 
sexually oriented as set forth in either of'paragmphs 1 or 2 below: 
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GOVE~NMENT OF THE DISTRICT ~OF COLUMBI.~. 
DEPARTME!NT OF CONSU"'EA AND REGULA"rORV AFFAIRS 

BUILOINo AND LAND REOIJLATION ADMit.IISTRA TION 

Opinion of' the Zoning Adllllnlstrator 

Peterminins Wbether 8 Retail or Wholesale Video Store Selling pr Rentill!tSexually Oriented 
MateriAls is " Sgua)lv Oriented nusiness 

Buground 

In response to rettet's:and complaints received by the Departntent ofConsumta<r and Regulatory 
Affairs aUeging thalo~rtairt 1'etaU video stores arc, or are intended to be opcn11.ted as; sextlally 
•:~qentecl bilsiUe.ft dstablishments as that tpt is· defined in· the ~oning regwti.tions. (Title 11· of tho 
District ofColumbi~ Municipal·R.egulation(Section 199. J). the Zoning Administmtor finds it 
neeeu to interpret-the zoni r tions in • . ards to vidleo ~tdtas, which sell or rent both 
genera.!. -~nterest' an ~ally oriented ma.teri~s-

k :i! __ ._· ... if - -

f!
~~f)¢8$.~-bis:Bf:ait~fa:t_herin&-.rtgftts; ·se>f\lall:y·oric:!'ted bus~e$~ establi.slunents m11.:y. with 

~raJ,~:ihc·naai-cfor"Zonins Adj~tment be loeatcdi'>nl~r in C-3·B.:_C-J-<:. C-:4, C-M .and M 
ning districts. These districts provide ample toca.tion$ for !>exualty ori"ented business 

establi~lunents, and, accordingly, there is no constitutional requirement that seocually oriented 
business establishments· be allowed in any other zonittg distri1~t. Businesses and the pubJio, 
however. have e right to know. in more concrete terms, how many sexually oriented mtt.terials, if 
any, may a mix.ed use v~p store offer for ulg and/or rental before it must o]ttain a,.certificate of 

anc as a sexuall oriented business establishment and therefore be Pfohibited from 
operating in. istricts other than those ted above. It is within the Zoning Administrator's 

1General interest videos arc videos which are not sexually oriented. Ston15: which carry 
only general interest videos are "general inter~t" stores, while stores that cawry both general 
interest and sexually oriented videos arc referred to as "mhced WIC11 stores. 

1"Sexually oriented materials" are those materials which can be characterized by their emphasis 
on matters depicting, describing, or related to specified sexurll activities and :s]pecified anatomical 
areas, as defined at 11 DCMR § 199. t . 

;\ rhe zoning regulations do not appl>• an obscenity standard in defining !IE:)mally oriented 
businesses. The Zoning Administrator, therefore, does not believe that in a zoning context it 
is appropri11.te to apply a 11community standards" tesl as desclribed in Miller v,_.~l-iiil·~~~~-~~~~~lll 
S.Ct. 2607 (1973.} EXHIBIT 
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interpretive authority to provide such clarification: Purstsnnt to Reorganization Order No. SSS, 
. F (D.C. Cod6 Ann. Title I.~Administration. Appendix a1: 182, 185 (1973)). the Zoning 

Adrninistrat or "shalt be responsible for administratively intcrpretins and enfbrdng the zoning 
regulations." The Dis•riet orColusnb{a Court of Appeals has repeatedJy recognized this authority, 
often sta~ing, as it dia in KaJom.ma Citir.:en's Association v. Pi strict pfColurnbia Boaro or Zonjr.g 
Adjustn\ent, 640 A.lcf 179 (D.C. App. J994), that: 

we give "great deference11 to the agencyts interJ)retalli(ln oflts repations, which 
we may not reverse unless it is elearly eri'{)neous or incon~;istctrt with tbe 
regulations. 

lt is the purpose of this Opinion to interpret the zoning regulations ofthe D'iatriot ofColuntbia so 
as to provide standards by which proprietors ofmixed use ~1idco stores and the public n18.y 
determine whether a. video store is a sexually oriented business astablishmenl. 

1. SeXl.JAlly Gricnted Business Est8blisbments: Definiti.Q!l~ 

The zoning .i:'egUlatiOns at 11 DCMR § 199 .I define a sc"ually oriented bu11iness establishment as 
follows: 

{A,Jn establisluncnt .bavin~ S!Jbstantial or sitnafi.cant portion of its stock io 
trade;og.oks, ~nes; ana-:6t~t~:r pcr.jo.dicals, filmil, ma.teriltls and :art'iolcs or an 
establishment tliai" presentS as.a 'Substanti'al or signi~ant portion ofnts aCtivity~ live 
performances, films.or other material wbic$. are·dis.tingui•hed or cllencteriz:ed by 
1heir emphasis on matters depicting. describing, or related to specified sexual 
activities and specified anatomical areas. 

The temts "substantial, •• "significant," and "stock in trade" are not defined in the .ioning 
regulations. When a $peCific word is not defined in the zomng regulatioru;, the Zoning 
Administrator relies on Webster's Unabridged Dictionary (3rd Edition), to provide clarity.~ ln 
considering these definitioJ1s, the Zoning Administrator concludei'ffiat "sub· · ntial'' means "tc a 
l~rge degree" but not necessarily a majority oh busincss1s stock in trade. This is espec1 so 
beeause "substantial1

' is used in conjurtct,on with the word "signifroant... 11Si~Jficant" is not 
synonymous with " redominant" or other majoritaria.n teems and therefore it 1s clear fO the 

m nunu•trat r Zonm omtrUsston set a ndard ofleu t J exa ining 
. sme ' stock in 'n Adminiatra.tor wiD assess 11the aggr1~gate of things neee!¥ty 

to r-Dny no tbe bU8lA8U0
11s wbipb, in addition to jnventOJ')' JTims. mcludei ~advertising and 

promotion activities and stgns.se.. .-

•see tbe Appendix to this opinion which carries the full definition of cnch term, with the 
relevant ponions highlighted in bold italic. 

'WebsteGs, supra. 

2 
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2. SecondniJI Effects 

The United States Supreme Court ltas made it dear that th~ !tppli~~tion ofzctning restrictions to 
- •• ":";:Jt:X. " • # ~ • ... .. 

SU;'\I.iiUIY Ofli!:JhCU U!,l$ln~l>SC:~ full.y Ill: tw~:>llj,ll_t.u ~U "'l.hhu•H •iti._'~,iO:.'t~·· ..:...::..; .. .._.;;,;.,..w-•) ..... ~ ............ 

such businesses." However, sucn r~strictions ~ust do so "wi.thout violating 1lhe govenunent's 
paramount obligation of neutraUty in·its reguladon otprotected cornmunication, '' City of Renton 
v. Pl.anime Ibeatrcs, Iuc., 106 S.Ct. 9ZS (1986). Undesirable secondary effects "contribute to 
neiShborhood bfight," 1![., and include "increased crime ratet, depreciation of1property values, 
deterioration or community character and the quality of urban life" I 6 in additfll)n, in Baltimore 
Bouleyard roc. v. Prjnce Geome's C(!untyofMacylanct, 684F.Supp 884.(1~~~8), while SOUle 

sections of the county's zoning re'-'rulations for adult bookstores' were found to be 
untOiiStitUtionaJ, th& section oft he regulations t}la.t de~ned adu1t book store~~: 1a.s haVing more than 
2S%1 oftlieir stock in trade tn sexua11y onented ma.tc;liais tpdsed -constitutlotuil muster. 

In l\1~ it i$ clear that through zoning, the District may restrict the plaoementofc.s~X\iallyarientod 
b~siricss~U9 protect its citiZens from the undesirable secoridary effeets of su.c:h establishments. 
Furthennote, it appears that in addition to clearly described f>t&ndards regardh1g how a busine~ 
promotes itself, combined with percentage-based fonnulae wlll give aU the parties concerned clear 
guidelines:. Moreover, the use of'numericalstandards will serve as a protectilcm asainst unfair or 
arbitrary enforcement. Under$tanding the foregoing, the question then becomes what percentage 
of sexually oriented materials may a mixed use video store Cllrry or displ&y and what other 
activities may it engage in without creating undesirable secondary effects. In that regard. to learn 
what other govemme!lts have detennined in this respect, andt to agsess video retaili!JS indu~ry 
norms, the Zoning Administrator considered the zoning regulations for adult businesses 

'From the 1995 resolution of the City PlAMin& Commission ofthe CityofNew York. 
In addition to conductins its own $tudy, New York biscd:its• findings on ~tOiarcfl done by the 
Town oflslip, New York, Los Angelos, Califc;mia, Indianapolis. Indiana, Whittier, California, 
Austin, Texas. Phoenix. Arizona. Manarce County, Florida. New Hanovor, North CaroJlna, and 
the State ofM.inncsota, all of which concluded that adult use1s tended to produce adverse 
secondary effects. 

1At the time the suit in BRltjmote '$oulevard began, an ''adult boe>k storc11 in Prince George's 
County was defined as: 

Any commercial establishn1ent that has twenty-five percent (25%) ofi.ts stock in books, 
periodicals, photographs, drawings, sculpture. motio:n pictures, films C)r other visual 
representations which depict sadomasochistic abuse, sexual conduct cr sexual excitement 
as defined by Article 27 Section 416A ofthe AMotated Code ofMa·ryland and does not 
otherwise qualify as a theatre or nonprofit free lending lil~rary. 

1While Baltimore Boulevard was pending, the county lowered the threshc)lid to 5%, and 
in 1997, it raised the threshold to l 0% of a store's i)lventory. This change wc:nt into effect 
in January of 199&. 

3 
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promuJsated by the City ofNew Yor'k and P,rince George's Cllllnty, Maryland. as well as a recent 
national survey conducted of appr.oximately ·4,000 video stor<$ by the publication Adult Video 
Nm.t 

· 3. Be8J.l)atii)QS in Other Jurisdictions and Industry Practices 

A. New York CitY Regulotioos: 

In 1995, in case# N 950384 ZRY, the Planning Cornmi&sion of the City ofNow York amended 
the City's z6ning resutations concerning 1'Adult Establishments." In tbe.amendments, New York 
defined an adult establishment as follows: 

{A] bOok store which has a ''substantial portion" of it!; stock in tr.ae iil11 any one or 
more of the following .. ~ video ~ssettes. 10 or other visual representatiCl,ZIIS which arc 
characterized by an emphasis upon the depiction or doscription ot "speclfied sexual 
activities• or hspecified analomi.:a.l .areas." 

In the resolution enn4?tlng·t~e ~nins amenc:Jmentsj the New York: City Planni.lll8 CommisSion 
advised that if more than 400..4 ofa store•s·stock in trade or retail sp~ was d~votod to se:o.s.ally 
oriented material. the busanes& WO\lld be considered an adult •establishment. f.n ad9ition, New 
York established. a cap of 1 o.ooo square feet or retail space for the display of:'ll&xually oriented 
materials reg-.rdless of how rnueh tota1 retail space a store occupies. 

B. Prince Geome'c County Regulations: 

The County Council has revised inventory pcr~es twice since BaltimomJBoulevard was filed. 
First. th.o couriey' lowered lts inventory threshold to 5% (from 25%) and then rlli•ed the threshold 
to 100.4 in late 1997. Regardless of the percentage amount, however, Prince Cleorge's County has 
used inventory pcrccnta.ges to define s~atly oriented businc:sscs for at least 110 yeal'$. 

C. Video Industty Survey: 

From 1996 thrQugh 1997, Adult Video News conducted a survey of more tban4,000 video 

9 "The First Amendment does not require a cjty. before enacting such an ')rdinance, to 
cortduct new studies or produce evidence independent of that already senerated by other cities, so 
long as whatever evidence is relied upon is reasonably believ~~d to be relevant to the problem that 
the city addresses.~ hJ addition, "the ci1y must be allowed •Jreasonable opportunity to experiment 
with solutions to a4mittedly serious problems." Renton, .swm&· SM. &Um E!l~DS Inc, v City;, gr 
D.Bl1BI. ll 0 S.Ct. 596 (1990). It is the Zoning Administrator"& opinion that th.is reasoning als85] 
applies to the administrative intcrprcLation of regulations. 

10 Because the New York City Regulations were updated, video tapes we~re mcluded in i~ 
definition of materials. While video tapes are not specificall)l' mentioned in th•~ Distriet•s zorii:iig 
regulations, they certllin1y fall within the category of"othcr material" 

4 



J, 30 '93 13:37 ~o.002 P.C6 

stores. In its annual publication, ,. A VN's J 998 Ad~Jit Entertainment Guide. • the magazine 
revci1~d that in stores wmeh.cany bo ult ' d •eneral rele*se title the 11dult titles comprise, 
on a;~t~sc;!l~ .. ,% ofll st?re's invento . .'In~. · i~ . • ·-~ _ .... :· . r • of.the coun.try, the 
~"') erceJ( co . ·. 'V · • t 11 1s 361'Aa.;w. ·lethe·~ ifi¢·Soutbeast ancl Mid-South regions 
th~:pet'¢enUf :: a!C 11.7o/oand 9,Q%. r~specttv~y.- nie·s*vefal$P discovered that in tbe 
No~~ the li\rerage number of adult videos in stores whiC:lt ~itrricd both adult and general 
int~~ videos was 700. In the So.uthct\st and Midsouth, thc:::tl'Ycrage invent,ory of scxuaUy 
:o.-i~~d video tapes in mixed use video stores was 267 and 279 items, rcspt:ctively. 

A. ·. ~Jij)rcy Qf Video Stores jn the District Wbich Carry SexuaDy Oriented N!!lterials 

As regards the percentage of the inventory represented by se1XU1ll1y oriented n1aterials, tV_~ survey 
showed a broad divlsiol'l ~nto two segments: a high end, beginning at 28o/o; and a low end, 
beginning at 6% and rc!lching no higher than 19'A. There were no stores in a middle segment·· 
rantnng from 20% to 27%. Of the flft~en stores in the • mt, nine would e.Koee4..N~ Y. ork'~ . 
40% standQ.rd. Ofthose, fwe went cyon o, and four of the latterfive also offered "sex: tO~-s'' -~ 

· _fpr .sa.le. 1, All of the fifteen busine$ses would meet any reas(l•nable interpretat. iion of a "sexually· 
. oii'Cnted blasiness. establiShment," as sexually oriented materi;ills are a signifiCiii.Rt and substantial 
portion .Of their StOCk· in trade. J'n GOntraSt, ten stores at the :lower end, whielt TUn the gamut fr01 
sinsle-storo operations to a local chain and a national chain. Cllrried s~ua11y ctriented materials in 
an average df 13% of their total stock. · 

S. Other Factors 

In determining whether sexually oriented materials. are a significant or substantial part of a 
business's stock in trade. the Zoning Administratol' thinks it .is also appropriate to look .nt how 
extensively a video store promotes and/or advertises the sex:ually oriented mate~s it has for sale 
or rental, because advertising ilndlor promotion arc among 11the aggregate of'ttiings necessary to 
carry on a business." If a video store expends a substantial effort in RdvertidllG or promoting 
sexually oriented mat.eriats, it will likely be perceived as 8. s~:ually oriented business. and attract 
or cause the undesirable secondary·effects, such as diminution of property values. and altering 

n The Departn1ent used the telephone directory, advertise:ments. and site visits to identifY 
the video stores. 

12 "Sex toys" are funher discussed in tbis opinion under ,SJ:nndards For De~ermining Whether a 
Business is Se>.-uatly Oriented, Subsection B(l). 

s 
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neighborhood character. which the zoning regulat~ons are d.esi~ncd to .·prevc~•t. Furthennore, in 
addition to using pcrcenta,ses orrefai.l space and inventory las guidfllines, it i.s appropriate to 
establish numerical stR.ndards. Numerical standards are required, because B!l some point, even 
following the percentage guidelines, a business could have ~Such a large mirnber of sexually 
ori~t~ materials that the store WOuld 8CRerate \lnQesirablt~ Sec()RcWy elfet~1t8, 

In addition, if a video store als~ ·sells sexuelly oriented ml\gazines or books, the Zoning 
Administrator will determine wh~ther said books or magazines are a substantial or significant 
portion ofatl ofthe magazines and betoks offered for sale by .the business. :Similarly, ifthe 
sexuall~· oriented materials for sale are new. then the geneml interest items of the same category 
which are offered for sale should also be neW. This oornparison will be mat:l.'c so that video stores 
will llPt ~.able to feign comt3liance with the Zoning Regulation·s by carrying used or undesirable 
gcneral.interest items while stocking new, more mercbanta1b)e, scocuatty oric:nted materials. 

In assessing the facts, it is clear that there is a sil{nificant range between-the~ inventory percentages. 
set b'y Prince George's County and the City of New York. In addition, the volume: orhusiness 
~ric in adult vjdcos in mixed u~ video stores varies dramatically region b)r region. The Zoning 
~dlitinistrato·r. howeve~. cannot agree with Prince George':~ County that if a video store has as 
littf!.;!'S .1 0% of its stock in trade in sexually oriented materials it will cause undesirable secondary 
eftects ... Nor, on the other hand, can the Zoning Administrlttor agree that thl!: 400....- fi.sur~ 
p'fom~lgatcd by New York City will provide an adequate bulwark against undesirable secondary· 
efmttS: ··f ·' 

The District's survey s~Ws that a ffi!ionty.(flftcen) Ctf1_he mbccd use video ~~tores in the District 
have elc.se to 300/o or more of their inventory in seJ~UI\Ily oriented materials, with more than half of 
those stores exceeding even New York City's standard~. .All fifteen ~re clea.rly sexually oriented 
because sexually oriented materials arc a substantial and significant portion of their ~ock in trade. 
A.l18f\een may be expectecl to cause the negative secondary effects that ha:ve J:,een roi.tnd in the 
studies and cases referred to above. That theae stores already operate in thc~·bl&trict in no way 
impli~ a contrary finding concerning secondary effects. Rather, tbe fact iii that the District in 
recent years, due to budget constraints, loss of personnel, !restructuring, Rtlc:l other factors, has 
lacked the resources to enforce all aspects of the ~onmg regulations, let a.lm1e conduct studies to 
document the effect of such businesses on the surrounding neighborhoods. In addit1on, neither 
the Constituti~n nor the applicable cases require the District to conduct .such e. study. The 
concerns raised by residents of at least two neighborhoods about aUeged s=ually oriented video 

{ 

stores beginning operations provide sufficient basis for the Zoning Admini1;1ntor to act to 
interpret the zo~ing regulations and to devote still-scarce resources to enforce them. before 
additional businesses commence operations and before exi.sting businesses e:xpand sewa1ly 
oriented operations without effective regulation. 

After considering the measures taken in other jurisdictions, and examining rnixed use video stores 
in the District, the Zoning Administrator believes that a st.tLnde.rd approximating the national 
average of 18.5% of a store's inventory (as reported in d.Qr.dl Video News), is &ppmpriate. 

6 
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Therefore, while taking other factors into aooount; tlurZoning Admirustrator b1~1ieves thl\t iimore 
than ts%· of a. sto~'s1nv~n$0 rs coqtpri~ oisexually·ori~ntcd materials, it is~ set..-ua!ly = 
ne , .· usmess establis ' .. nt. This stallOard accotrirrioaatcsstl_he Dists;iet's le~,itimate ntix.ed use 

video-stores which ha.vc an (verage of l3o/crqftheir stp~~iif"~aUy oriented rnaterials~ and limits 
the side and rental ofsucb items to the.kin/:ofaccesspty:bi":incidental use oor.tte:mplated by the 
zonina regulations. 

Standards For J>cteoninint \Vhr:ther! li:usfness is Sexya!ly Oriented. 

Based upon the foregoing, the Zoning Administrator interprets t®District of Columbia Zoning 
Regulations, 11 DCMR § 199.1. as is set forth below, 

A. A retail or wholeSille business has a substantial· or signifLcant portion of its stock in trade in 
sexually oriented materiAls, and is therefore a scwally oriented busin&s, when any of the 
factors set forth below in paragraphs 1, 2, J, or 4 applies: 

G. More than fS% ofitsinventory on diapJay, iii' areas open to the public, 1~ counted piece-by­
\. piece,'4 are BCXUally oriented. 

2.. It devotes more than tS% of any one of'its advertisc1nents (in\!oltunt~tin~es for print 
advertising and in air-time seconds for radio and television-advertisements) to the se"uaUy 
oriented materials it sells or rents. For print advertising, the wards or· pictures describing 
seKUa.Uy oriented materials. cannot be the only words or pictures in the: advertising, and 
cannot be: la~er than the smallest pictures and/or typeface advertising. non sexua11y 
oriented materials. In addition;· the Zoning Administrtator v.'iD consicllc:r thc\'IS;_e of color, 
type size. layout or other graphic devices used in the $tpre's advertis:i.ng to cfetennine 
whether a disproportionate emphasis has been placed on the store's sexually oriented 
materials. 

3. Looking at each individual prolltotional activity sepa.ra.tcly (which iru~ludes but is not 
limited to contests~ gcest appearances. discounts, coupons or web site infom1ation), the 
store gives disproportionate emphasis to the seKuall3r oriented materials in its inventory. 
FactorS.Sllcb as the usc of color, type sb:e, layout and other graphic dlcvices will also be 
oonsidercd. 

B. Irrespective of the applicability ofthe factors set forth above, a business; establishment is 
sexually oriented as set forth in either of paragraphs 1 or 2 below: 

Ll "Open to the public" means those areas of the business establishment •~r.vhere customers 
ordinarily allowed. Areas that are res.trictcd to minors are considered "1open to the public" for 
calculation. 

C 
1•Materials in a storeroom or other areas that cannot be seen by custom,~rs, whether general 

interest, or sex.uaUy oriented. shall not be counted . 

., 



1:::::39 r·Ja . 0).? F· . (1·9 

1. The Zoning Administrator maJCes"the determinatif'!"n that the sale o.(merchandise such as 
three dimensional roprodu~~ion$ ~f ~uman genitalia, .and other it~s \l~~icb are ~nunoniy 
known as "sex. toys." are sexueJ.ly•one.~ted he~se such merchandasc~ ~1th~r .. deplcts1

' 

hun1an aenitals and other ~pccifJCCJ anatomical areas, or are related to specified sexual 
actiyiti~,. an4, that. the sllla .9f display of sucb, items is: not a customary· accessory !lSe to .a 
rruxed use video store in(he Di$tnct of Colu.mbia. A business that soils or displays such 
merchandise ia 8. seoo.udly orie:nted"bu&ineu., 

2. Furthermo~c, the p,r~ence or operation of booths or other apparatuses through which 
selQia11y oriented video tapes may be viewed on .the premises of a vidc-.o store, and for 
which consideration of any kind is charged, is; not a c·.ustoma.ry accenory use to a mix:ed 
use video store. A business that PI:Ovides or operate:; such. apparatul~j~ is a sexually 
oriented husines.s.' '· 

After obte.!~i~g a cerllficatc of occup~ncy as a non-sexually oriented business, a business may 
still be detennined to be oper.at\ng as a sexually oriented business establishment based oo the 
souroe of its revenues. I~ making an asses-sment after a busitH~ss has opc::ru~a. the Zonins 
Administrator may consider, i.n additi911 to the other fa.c~rs discussed hcirei~. the percentage 
of business, In dollar volume, generated by the cstabliS'hmeilt's sexually o·ricntcd materials, and 
apply tho 15% standaro. 

In order to ensure that this interpretation of the zoning regulations meets with the approval ofthe 
Zoning Commission, A ~opy of this opinion shall be sent to the Commission ti:>r review. 

~~~.,...~ 
adysHicks, 

Acting Zoning AdrRinistrator 
January 29, 1998 
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