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In the Matter of:

JT.M.M. Corporation t/a Fun Fair Video OAD # 00-2524-G

919 5™ Street, N. W.
Washington, D.C. 20000
Respondent.

DECISION AND ORDER

Background

JMM Corporation t/a Fun Fair Video (hereinafter “Respondent™)was issued a Notice of
Infraction Number 42251 for the operation of a Sexually Oriented Video Business at 919 5

Street, N.W. without a Certificate of Occupancy.

At the request of the Respondent, a hearing was held before the Honorable Lennox J. Simon,
Administrative Law Judge (ALJ), D.C. Department of Consumer and Regulatory Affairs
(DCRA), Office of Adjudication (OAD) on May 23, 2000. The hearing was convened pursuant
to the provisions of the District of Columbia Administrative Procedure Act, D.C. Code Sec. 1-
1501 et seg; (2) (1992) and the Department of Consumer and Regulatory Affairs Civil Infractions

Act of 1985, D.C. Code 6-2701 et seq.
Present at the hearing were :Anthony Hooks, Kevin Carter, Frank Moody and Steve Allen,
Investigators, DCRA”s Office of Compliance; Sgt. Edward Delisi, and Det. Mark A. Gilkey, DC

Metropolitan Police Department; Matthew Green Esq, Counsel for the DCRA; Ross Buchnolz
Esq, Office of the Corporation Counsel; Jose M. Montel, Respondent; and James T. Wright, Esq

and Adgie O’Briant, Jr., Esq, Respondent’s counsel.
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FINDINGS OF FACT

After reviewing the entire record, the following Findings of fact are made from the testimony
heard and the evidence adduced at the May 23, 2000, administrative hearing.

L.

5.

JMM Corporation t/a Fun Fair video is owned and operated by Respondent Jose Montel. On
March 8, 2000, DCRA’s Office of Compliance received an investigative request fromthe
office of Councilman Jack Evans regarding a complaint from a constituent who was
concerned about Respondent selling and renting sexually oriented videos. (Testimony of

Steve Allen, Kevin Carter and Anthony Hooks).

On April 5, 2000, Investigators Steve Allen and Anthony Hooks conducted a preliminary

investigation of the subject prennses which revealed a sexually oriefited business. On April 7,
2000, Notice of Infraction #42251 in the amount of $500.00 was issued to Respondent
(Testimony of Steve Allen, Kevin Carter and Anthony Hooks).

On April 9, 2000, an investigative inspection of the premises was conducted. DCRA
investigators personally observed that there was a section with a selection of video tapes that
were not sexually oriented which occupied an area approximately 12'in Iength which held
529 tapes. It was further observed that the entire remainder of the premise’s stock consisted
of sexually oriented material for sale and rent to the public. A count of the merchandise
revealed, a total of 1,413 sexually oriented wdeotapes, 153 sexually oriented DVDs, 198
pornographic magazines and 153 sexual accessories including dildos, body oils, vibrators,
lubricants and condoms and other sex toys for sale to the public. Respondent had a total of
1942 video cassettes and 153 Digital Video Disc (DVDs) for sale to the public. Further, of
that total, (1566) or 75% were sexually oriented . (Testimony of Steve Allen, Kevin Carter

and Anthony Hooks)
DCRA’s investigators personally observed several customers going in and out of the booths,

two men going into the same booth, used condoms on the floor and observed what appeared
to be semen stains on the floor of the subject booths (Testimony of Anthony Hooks).

On April 7, 2000, Sgt. Delisi of the Metropolitan Police Department (MPD) conducted an
investigation of Respondent’s business, and seized a substantial amount of sexually oriented

materials Sgt, Delisi issued a form #61-D citation to Respondent who subsequently posted
and forfeited collateral.

6.

DCRA’s Investigators also observed a locked door on the rear wall near the right corner of
the premises. Upon investigation, it was determined that the door was accessible via an
electronic lock controlled by an attendant (Mr. Francisco Pachico). Further investigation
revealed that behind this door were located 16 video booths with 8 selections available for
viewing. All selections were sexually oriented and required each patron to insert $1.00 in
coins to purchase 5 minutes of movie viewing time. (Testimony of Steve Allen, Kevin

Carter, Anthony Hooks and Sgt. Edward DeLise).
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7. All tental and sales observed by DCRA’s investigators were for sexually oriented materials.

When questioned as to what constituted the majority of sales for the business, store clerk Mr
Pachico indicated that the majority of the business generated was for the sale and rental of
sexually oriented videos. (Testimony of Investigators Steve Allen, Kevin Carter and

Anthony Hooks.)

A review of the agency records in the Building and Land Regulation Administration, Zoning
Division, revealed that Respondent was issued a Certificate of Occupancy on November 19,
1996, for the purpose of operating a video membership store; not sexually oriented.
(Testimony of Anthony Hooks and Michael Johnson).

The January 29, 1998, opinion of the former Acting Zoning Administrator indicated that in
determining whether a retail or wholesale video store selling or renting sexually oriented
materials is a sexually oriented business, you must determine if more than 15% of a store’s
inventory is comprised of sexually oriented materials. (Testimony of Michael Johnson)..

DISCUSSION

The Respondent applied for a Certificate of Occupancy to operate a membership video
rental/sales store and indicated on its application an intent not to operate a business which was
sexually oriented. The Certificate of Occupancy issued to the Respondent stated clearly that it

was “not sexually oriented”.

The current Zoning Administrator indicate that he had a zero to 5% tolerance for content and
income derived from sexually oriented sales in order to meet the standard of what is not sexually
oriented. He indicated that Zoning Administrator Opinions are advisory and are not legally
binding, He further stated that if even you applied the previons Zoning Administrator’s Opinion
to the current circumstance, the Respondent would fail the 15% rule previously-‘employed.

CONCLUSIONS OF LAW

The ALJ having considered the evidence submitted at the May 23, 2000, administrative hearing

concludes as follows:

1.

11 DCMR § 3205.4 provides that, “ Any person who owns, controls, occupies, maintains,
or uses any building, structure, or land or any part of any building, structure, or land shall
at all times comply with any condition to the issuance of the Certificate of Occupancy for
the building, structure, or land, or part thereof.” Respondent is in violation by applying
for and receiving a certificate of occupancy “not sexually oriented” and operating in
derogation of said application and issued certificate.
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11 DCMR § 199.1 defines a sexually oriented business establishment as:

An establishment having as a substantial or significant portion of its stock in trade, books,
magazines, and other periodicals, films, materials and articles or an establishment that
presents as a substantial or significant portion of its activity, live performances, films or
other material which are distinguished or characterized by their emphasis on matters
depicting, describing, or related to specified sexual activities and specified anatomical
areas. In the instant matter, sex is the overriding emphasis, therefore Respondent’s
activities fall within the above cited definition of a sexually oriented business

ORDER
It is ORDERED this 20th day of June 2000, that JM.M. Corporation t/a Fun Fare Video shall
pay a fine in the amount of five hundred dollars ($500.00) and court cost in the amount of $40.00
payable to the D.C. Treasurer. The certified check or money order shall be delivered to the

Office of the Chief Financial Officer at 941 North Capitol Street, N.E., Suite' 9600, Washington,
D. C. 20001, within ten (10) calendar days of service of this Order upon it.

It is further ORDERED that J. M. M. Corporation t/a Fun Fare Video shall cease all business
activity at 919 5™ Street, N.W. Washington, D.C., until such time that he obtains a proper
Certificate of Occupancy for his business.

Lennox J. Sinxbn
Administrative Law Judge, D.C.
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DIRECT EXAMINATION BY COUNSEL FOR clearly, was that Iasked Mr. Bello- to
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2 THE GOVERNMENT 2 explain and define what his functions were --
3 BY MR. GREEN: 3 THE COURT: All right.

4  Q For the record, sir, Mr. Bello, by 4 MR. GREEN: -- so that there would be

5 whom are you employed? 5 clarify. Now --

6 6  THE COURT: All right, Mr. Green.

7 7 Mr. Green, that's fine. Just -- just pfoceed
8 Q And in what capacity? 8 --

9 9 " MR. GREEN: Yes, Your Honor.

10 0 THE COURT: With Mr. Bello.

11 MR. GREEN: And I ask the Court to 11 BY MR. GREEN:

12 take notice of what the Zoning Administrator 12 Q Mr. Bello, again, please tell us what

13 does. ‘ : 13 the Zoning Administrator does in the District
14 BY MR. GREEN: i 3

15 Q Maybe, for the record, you might want
16 to briefly state what your functions and
17 roles are?

18 MR. KATZ: I'll object to taking any
19 notice that's not been on the record.
20 THE COURT: All right. 20 not sexually-oriented? =
21 MR. GREEN: What --I don't know what 21 MR. KATZ: Objection. -0
Page 11 _ Page 13

THE COURT: What's the objection?

MR. KATZ: It's not a term of legal
art. The term of legal art is sexual-
oriented business enterprise.  That's our
business establishment (inaudible) there's no
relevance in that question.

MR. GREEN: Well, Your Honor, we have
on a Certificate  of Occupancy the term, not
sexually-oriented. '

1 you said. What -- what did you say now? I
2 didn't hear you.

3 MR. KATZ: I'm sorry you didn't - hear me.
4 MR. GREEN: Well, Ithink that if I'm

5 going to be responsive to you, I've got to

6 hear and ‘understand what you said.

7 Your Honor, I ask this man to please

8 restate what -- what his objection is.

9 THE COURT: Would you repeat. your

O 00 3 O L DB W N

10 objection, Mr. Katz? 10 Now, either -- if this man is the v

11 MR. KATZ: lheard Mr. Green ask for 11 Zoning Administrator, he can tell us what it
12 the Court totake notice of the function Mr. 12 means. : ,

13 Bello does. I do not have intimate 13 MR. KATZ: You might aswell dismiss
14 familiarity with it, and so that is unfair 14 the case then if the certificate only says

15 for there to be notice of anything he does 15 that, because that means the D.C. Government
16 that's not on the record. It's unfair to 16 mistake -- mistake in not putting the term of
17 take notice of anything that's not on the 17 art there. It was just from DCMR 199.1,

18 record without at least assuring that I'm 18 which is sexual-oriented  business

19 familiar with it. 19 establishraent.

20 MR. GREEN: Your Honor, in one of the 20 THE COURT: Let me hold up a minute
21 things that I've said, if he'd listened . 21 here. '

Page 10 - Page 13
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I just

Q I understand your answer.
want you to tell us, doyou know if there's
even one business in the District of Columbia
10 that has a Certificate
business
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of Occupancy that says
establishment?

11_sexual-oriented

16 Q Have you ever read the Supreme Court

Page 70

1
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Page 72

Ms. Hicks'
MR. GREEN: Objection,

We don't even know who

opinion?
Your Honor.
That's speculative.
the successor's going to be. It might be Mr.
Katz.

MR. KATZ: 1hardly think so.

MR. GREEN: We don't know.

MR. KATZ: But we know who it won't

be; it won't be me. Itwill be,neither
offered nor accepted. =o

MR. GREEN: I don't wantijt eithef,
but definitely (inauditble).
THE COURT: (Inaudible)

ruling on my last question, sir™
£
THE COURT: Let me answei it.

13 Q So you don't have. any plans to make
14 any amendments to that opinion from Ms.

Hick

17 Q So you agree with every single page
. S

20 Q Do you feel that your successor as
21 Zoning Administrator is going to be bound by

17 case of FWPBS versus Salis (ph)? 17 I'm --

4 sk ... __ 8 MR. GREEN: It's speculative. It's
19 MR. GREEN: Your Honor -- Your Honor, 19 speculative, Your Honor, and he can't answer
20 1 object. I object. 20 it.
21 THE COURT: Objection -- 21 THE COURT: But -- but he did answer.

Page 71 Page 73

1 MR. GREEN: Where are we going with 1 He said, he didn't know. He couldn't speak
2 this? . ' 2 for someone else. That was an answer.

3 THE COURT: Objection sustained. 3 MR. GREEN: All right.

4 Let's --let's -- let's go, Mr. Katz 4 BY MR. KATZ:

5 Any other questions for Mr. (inaudible)? 5 Q You're certainly not aware of

6 BY MR. KATZ: 6 anything in the law that requires the Zoning
7 Q Do you consider yourself bound by the 7 Administrator  to accept the written opinion

8 Gladys Hicks' opinion that was put into 8 of their predecessor, are you?

9 evidence today?

21

Q You're going to be following Ms.

Q Throughout

the entire time that you

ends up

Q So if Mr. Montiel's business
satisfying your office that is following that
opinion, then you have no further reason to

Page 70 - Page 73



STATEMENT OF THE CASE

A. NATURE OF THE CASE e

it

Appellants Eimaj, Inc., And N.T. Filloramo, hereby appeal the attached Final Ordé%

(mailed on March 12, 2007 by the District of Columbia Office of Administrative Hearings) that. -

sustains a Notice of Infraction for allegedly operating a Sexually Oriented Business

HIAS

9

Establishment (SOBE) while having a certificate of occupancy (COO) for a non-SOBE.

B. COURSE OF THE PROCEEDINGS

By the attached Final Order (Exhibit 1 hereto), the District of Columbia Office of
Administrative Hearings sustained a Notice of Infraction (Exhibit 2 hereto) against Appellant
Eimaj, Inc. for allegedly operating a Sexually Oriented Business Establishment (SOBE) while
having a certificate of occupancy (COO) for a non-SOBE.

This appeal is timely filed. The Final Order was issued March 12, 2007, and the law affords
sixty days to appeal to the Board of Zoning Adjustment.

This matter commenced with the attached Notice of Infraction (“NOI”) issued on April 29,
2005, alleging that Appellant Eimaj, Inc., was operating outside the scope of its certificate of
occupancy.

After a hearing, on August 31, 2006, Administrative Law Judge Janet James Mahon issued
the attached initial Order (“Initial Order”) (Exhibit 3) directing the Government to file a written
statement addressing the extent to which former Acting Zoning Administrator Gladys Hicks’s
January 28, 1998, Opinion attached thereto (“Hicks Memo”) was the Governrnent’s current
interpretation for determining whether a business is a SOBE; the extent of deference owed to the
Hicks Memo; and whether any authority supported not applying the Hicks Memo to mixed use

video store.

oy
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The Final Order states that the Government submitted a statement indicating that the Hicks
Memo had not been rescinded nor modified. However, according to the attached June 20, 2000,
Decision and Order of Administrative Law Judge Lennox Simon (“Simon Order”) in the Matter

of JIMM Corp., DCRA Office of Adjud. No. OAD 00-2524-G, the then-Zoning Administrator

23
“indicated that Zoning Administrator Opinions are advisory and not legally binding.” Simoxg;;

Order at 3. —

The Final Order concludes that “Respondents were operating beyond the scope of the

certificate of occupancy in violation of D.C. Code § 6-641.09 because they were operating &~
sexually oriented business without a certificate of occupancy for a sexually oriented business. At
the time of the violation, the authorized fine for a violation of D.C. Offical Code § 6-641.09 was
$500. See 16 DCMR 3231.1; 16 DCMR 3201.1(b). As the violation has been established, a fine
of $500 will be imposed.”

STATEMENT OF MATERIAL FACTS

Except where otherwise noted in this brief, Appellant relies on the following material
facts.

Since May 1991, Appellant Nicholas Filldramo has owned and operated Eimaj, Inc.,
trading as Royce Video at 7445 Georgia Ave., NW, Washington, DC 20012. Royce Video sells a
wide assortment of videos and other products, and operates under a Certificate of Occupancy
("COQ") that includes the phrase "not sexually oriented.”

No businesses in the District of Columbia have a COO for a SOBE. Testimony of Zoning
Administrator, JM M v. D.C., BZA Appeal No. 17504 (Feb. 20, 2007, transcript excerpt to be
obtained and provided, and are also on the BZA’s website); testimony of then-Acting Zoning

Administrator Toye Bello, DCRA v. JMM Corp., DCRA Office of Adjud. Nos. 01-OAD-2626-E



and 01-OAD-2541-G (March 8, 2002) (transcript page 70 (attached hereto at Exhibit 5)). Unless
a business has a SOBE COO, the COO automatically says not sexually oriented. 11 DCMR §§
744 and 754.

After the Hicks Memo was issued in January 1998, Chair Linda Cropp of the City
Council and Harold Brazil (then Chair of the Committee on Consumer and Regulatory Affairs
Harold Brazil) wrote a joint letter to DCRA Director David Watts stating that they were
“’concerned that these new standards may have an adverse impact on many existing businesses
which have not been the subject of complaints from residents.”” Final Order at 6. They requested
that DCRA “’delay implementation of these regulations on existing businesses that have been
operating without complaints, until there has been an opportunity for the affected businesses and
communities to comment on these newly established standards™ Id.at 6-7.

Subsequently in 1998, Appellant Filloramo and other video store owners met with DCRA
Director Watts. Mr. Watts told them that the Hicks Memo would not be applizd to existing
businesses, and that they could continue operations as long as they kept their sexually oriented
inventory under 50%. Final Order at 7. The ALJ below credited this testimony from Appellant
Filloramo. /d.

Respondent is located in zoning district C/2/A. The District of Columbia's (the District's)
Municipal Regulations only speak of permitting SOBE's in zoning districts C-3-C and C-4, 11
DCMR §§ 744 and 754, but only if permitted by the Board of Zoning Adjustment after a finding
the that the business meets the stringent requirements set forth in said regulatory provisions.

Consequently, numerous retail businesses in the District sell sexually explicit material without

having SOBE COO's..




Appellants confirm that Royce Video is a general business, and not an adult
entertainment business, nor a SOBE. Appellants strongly dispute the ALJ’s dztermination that
Royce is a SOBE.

ARGUMENT

a. Appellant is not a SOBE and does not require a SOBE CQO.

At all stages, Appellee, has the burden to prove the alleged violation by a preponderance ;‘ &
=y 7

of the evidence. D.C. Code § 2-1802.03. As explained herein, Appellee did not meet this biirden:

-3

T

The DCMR (at 11 DCMR § 199.1) does not provide sufficient guidarce for a retai. =~ <>
business to know whether it will qualify or not as a SOBE, nor precisely which merchandise
qualifies towards the SOBE definition. Neither the District's City Council nor the District's
agencies have set forth a more detailed formal explanation of what qualifies as a SOBE. The
closest we have is the 1998 informal and non-binding (see Simons Order at 3 (attached hereto))
opinion of then-Acting Zoning Administrator Gladys Hicks (the Hicks Memo). However, the
Hicks Opinion did not go through the formal rulemaking process that is necessary to give it the
force of law. FW/PBS, Inc., v. Dallas, 493 U.S. 215, 225-26 (1990) (confirming that placing
"unbridled discretion in the hands of a government official or agency constitutes a prior restraint
and may result in censorship.")

A problem with the Hicks Opinion is that it creates alrnost as many questions as it
answers, by going on for several pages talking about a 15% standard on the one hand, but then
not sufficiently defining the basis of the 15% (e.g., whether the 15% is based on floor space, unit-
per-unit inventory, or any other standard). Particularly under such circumstances, businesses

must be given the benefit of the doubt as to whether they qualify as SOBE's. Moreover, the



SOBE definition and the Hicks Opinion are so vague and overbroad as to render the Districts’

pec
wwt?

SOBE regulatory scheme unconstitutional under the First Amendment and under the due precj:ess
guarantees provided under the Fifth and Fourteenth Amendments to the United States =2
Constitution. Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002) (confirming that the ﬁrst a5

Amendment is violated by overly vague and overbroad regulations of expression).

Even assuming, arguendo, no Constitutional infirmity in the District's SOBE regulatory
scheme, the District cannot prevail here. First, concerning the Hicks memorandum, there is
nothing in the SOBE definition to show that 15% somehow distinguishes a SOBE from a non-
SOBE; it is the job of the District's legislators and/or administrative rulemakers to make such
distinctions by the formal lawmaking process.

Second, Appellee certainly is not entitled to ask for a more stringent SOBE definition
than the one set forth in the Hicks Opinion. To do otherwise would be for the government to tell
businesses that they have a certain safe harbor, but then to trample on that safe harbor the next
day.

b. The District of Columbia's SOBE regulations are unconstitutional for being
enacted by agency regulation rather than by an act of the District of Columbia City Council. The
District's SOBE regulations are unconstitutional by being a creature of agency enactment and not
by being created and passed by the Clity Council. The proper purpose of administrative agencies
is to administer regulations of First Amendment-protected activity, including sexually-related
entertainment, and not -- as here -- to be using its unbridled discretion in both enacting, enforcing
and ruling (in the case of ALJ Simon) on such restrictions. FW/PBS, Inc., v. Dallas, 493 U.S.
215, 225-26 (1990) (confirming that placing "unbridled discretion in the hands of a government

official or agency constitutes a prior restraint and may result in censorship.")



c. The District's SOBE regulations are unconstitutional for being vague, overbroad,
and in violation of the First Amendment's protections of free speech and free expression,
where, inter alia, the SOBE regulations were enacted without the use of reasonably
reliable studies showing negative secondary effects of such businesses as Appellants’, and
where the regulations place unconstitutionally unbridled discretion in the Board of Zoning
Appeals in issuing and revoking SOBE certificates of occupancy (""COO's") .

The SOBE regulations failed to properly use any sufficient negative secondary effects
studies. The District's SOBE regulations are unconstitutional, because before governments can
impose requirements for adult businesses to obtain permission to operate as an adult business,
rather than as a garden variety business, governments first must show: (1) prcof that the
government has reasonably relied on sufficient studies showing negative secondary effects of
adult entertainment; and (2) proof that a sufficient number of alternate available sites exist to
accommodate a municipality’s adult entertainment businesses. Los Angeles v. Alameda Books,
122 S. Ct. 1728 (2002). The record fails to establish that the government has met either of these
hurdles.

Before Plaintiff can be permitted to enforce its SOBE regulations, Plaintiff has the burden
of proof on the foregoing issues. Philadelphia Newspapers, Inc., et al. v. Hepps et al., 475 U.S.
767, 777 (1986). Specifically:

In the context of governmental restriction of speech, it has long been established that the
government cannot limit speech protected by the First Amendment without bearing the
burden of showing that its restriction is justified. See Consolidated Edison Co. v. Public
Service Comm'n of N.Y., 447 U.S. 530, 540 (1980) (content-based restriction); First
National Bank of Boston v. Bellotti, 435 U.S. 765, 786 (1978) (speaker-based
restriction); Renton v. Playtime Theatres, Inc., [475 U.S. 41, 51-53 (1986)] (secondary-

effects restriction). See also Speiser v. Randall, 357 U.S. 513 (1958) (striking down the

precondition that a taxpayer
sign a loyalty oath before receiving certain tax benefits).

td. b e VLAY I




Although 4lameda did not get five justices signing onto the same opinion, we see from
reading Justice Kennedy's concurrence together with the four dissenters' opinion (which creates a
majority of justices), that the distinction between content-based and content-neutral regulations
in City of Renton v. Playtz'me Theatres, Inc., 475 U.S. 41 (1986), is "something of a fiction."
Alameda, 122 S. Ct. at 1741 (Kennedy, J., concurring). Renton, therefore, is now less reliable in
conducting secondary effects analysis, and Alameda places a stiffer burden no municipalities in
proving reasonable reliance on sufficient secondary effects studies.

Justice Kennedy's concurrence in Alameda Books goes as far as to call for a trial to allow
a challenge to the assumptions found in the secondary effects studies allegedly relied upon by the
government in enacting the SOBE regulations. Alameda Books, 122 S. Ct. at 1733-34.

Moreover, it is outdated and unconstitutional to automatically assume negative secondary
effects from sexually explicit businesses. For instance, in Fulton County, Gecrgia, a government-
commissioned study determined that there was no statistical correlation showing an increase in
crime at adult entertainment establishments that served alcoholic beverages. Flanagan
Enterprises, Inc., of Georgia v. Fulton County, Georgia, 242 F.3d 976 (11th Cir. 2001). "Rather,
the statistics indicated greater instances of calls for service and reported crime at non-adult
entertainment establishments that served alcoholic beverages." Id. at 979. Moreover, in mid-
1997, Fulton County's six adult entertainment establishments commissioned "a study of the clubs'
economic impact on their surrounding environs." 1d.

In Fulton County, Georgia, "[t]he study revealed high occupancies and rental rates in

existing buildings, expensive improvements, business expansions, turn-away business volume

and proposed development in the Clubs' vicinities." Id. at 979.
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Here, the Appellee has failed to show reasonable reliance on sufficient secondary effects
studies.

The SOBE regulations place unconstitutionally unbridled discretion in the hands of the
government. Moreover, the District's mechanism for providing SOBE COO's is so onerous and
provides so much unbridled discretion in the hands of the administering agency, as to render the
SOBE regulatory scheme unconstitutional. See FW/PBS, Inc. v. City of Dallas, 493 U.S. 214, 225
(1990), and 11 DCMR 744, 754, 801, 602.1, and 11-902.1 (the main SOBE provisions).

It is not likely that Appellant will soon, if ever, be able to obtain a sexually oriented
business establishment operating certificate in zones C-3-C and C-4, to which SOBE certificates
are limited. See 11 DCMR § 744, et seq. and 11 DCMR § 754, et seq. Specifically, following are
the provisions giving unbridled discretion in the District to decide who if any, and under what

restrictions, may obtain a SOBE certificate:

11 DCMR § 744.1 & 754.1. A sexually-oriented business establishment shall be
permitted in C-3-C [/C-4] districts only, if approved by the Board of Zoning
Adjustment in accordance with the conditions specified in § 3108 of chapter 31 of
this title, subject to the requirements of this section.

744.2 and 754.2. No portion of the establishment shall be located within six
hundred feet (600 ft.) of a Residential or Special Purpose district.

744.3 and 754.3. No portion of the establishment shall be located within six
hundred feet (600 ft.) of a church, school, library, or playground, or the area that is
under the jurisdiction of the Commission of Fine Arts pursuant to the Shipstead-
Luce Act, 46 Stat. 366, as amended.

744.4 and 754.4. No portion of the establishment shall be located within three
hundred feet (300 ft.) of any other sexually-oriented business establishment.

744.5 and 754.5. There shall be no display of goods or services visible from the
exterior of the premises.

744.6 and 754.6. The establishment shall be compatible with other use

area. R IR
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744.7 and 754.7. The use shall not become objectionable because of its effect on

the character of the neighborhood or
because of noise, traffic, or other conditions.

744.8 and 744.8. The establishment shall not have an adverse impact on religious,
educational, and governmental facilities located in the area.

Additionally, the Board of Zoning Adjustment ("BZA") is the sole body that issues SOBE
certificates. 11 DCMR §§ 744, et seq., 754, et. seq., and 3108. Not only do 11 DCMR 744 and
754 set forth overly restrictive requirements for qualifying for a SOBE certificate, but 11 DCMR

744 and 754 provide for the BZA to follow 11 DCMR § 3108, as quoted below, in issuing any

such certificates:

[T]he Board is authorized to grant special exceptions, as provided in this title
where, in the judgment of the Board, those special exceptions will be in harmony
with the general purpose and intent of the zoning Regulations and Maps, and will
not tend to affect adversely the use of neighboring properly in accordance with the
Zoning Regulations and Zoning Maps, subject in each case to the special
condition specified in this title..."

11 DCMR 3108.1 (emphasis added).

d. Appellant was not put on sufficient notice to comply with the Hicks Memo.

The Final Order relies heavily on the Hicks Memorandum. However, not only was the
Memorandum’s author but an Acting Zoning Administrator, but only two years after the Hicks
‘Memo was issued, her successor testified that “Zoning Administrator Opinions are advisory and

not legally binding.” Simon Order at 3.
Moreover, until receiving the NOI in 2005, Appellant was on fair notice from then-
DCRA Director David Watts that it could continue operations as long as it kept its sexually

oriented inventory under 50%. Final Order at 7. The ALJ below credited this testimony from

Appellant Filloramo.

10



Appellant was entitled to, but did not receive, fair advance notice that the government no
longer intended to honor the 50% ceiling for sexually oriented inventory. Naegele Qutdoor
Advertising v. Durham, 803 F. Supp. 1068 (M.D. N.C. 1992), aff’d 19 F.3d 11, (4th Cir. 1994),
cert. denied, 513 U.S. 928 (1994). Naegele sets for a formula for requiring amortization periods
(i.e., delays in implementation of new zoning rules or procedures for existing enterprises) and/or
eminent domain payments for existing businesses (e.g. Royce Video).

Applying the amortization test to signs affected by zoning changes, Naegele said:
“Factors relevant to the reasonableness of the amortization period include many of those
discussed above, including the initial cost of, or investment in, the signs, the degree to which the
signs have been fully depreciated, the remaining useful life, the replacement cost and salvage
value of the signs, the alternative uses for the signs, the loss of revenue as a result of the
ordinance, and the percentage of signs affected.” Naegele Outdoor Advertising v. Durham, 803 F.
Supp. 1068, 1077-78. Similarly here, the NOI action below against Appellant was
unconstitutional for failing to impose a reasonable amortization period, a sufficient eminent
domain payment, or both.

Furthermore, an amortization period, payment under eminent domain from the
government, or both, can help cushion the blow that a business experiences when zoning
practices and laws change in a harmful way to those businesses. For instance, here, Appellants
still have around two years left on their lease. It will be an unjust hardship for Appellants to have
to keep paying monthly rent on their building if the enforcement of the SOBE regulations prevent
Appellants from running a viable business.

Moreover, as discussed above, the District’s SOBE definition and limits therein are

unconstitutional. Consequently, it would not have been Constitutional in the first place for the

11



government to decide at some point that it would shift gears and bring an NOI action against

Appellant.

e. Grandfathering and estoppel principles made the Notice of Infraction

invalid.

As described above, in 1998, DCRA Director David Watts authorized Appellants to be
grandfathered in — so to speak -- so as to follow a 50% formula. for not being considered a SOBE,
versus the 15% formula in the Hicks Memo. The NOI was issued without any advance notice to
Appellants that the DCRA, the D.C. government, or both had withdrawn from such
grandfathering. Issuing the NOI without a grace period to remove the 50% formula violated
Appellants’ Due Process and property rights under the Fifth Arnendment.

“’Grandfathering,’ by its very nature, operates to vest a right as of a time certain, by
operation of law.” Page Associates v. District of Columbia, 463 A.2d 649 (D.C. 1983). The
DCRA Director David Watts not only authorized such grandfathering to Appellants in 1998, but
then the government allowed Appellants to operate under a 50% formula for years until issuing
the NOI (aside from the 2004 NOI mentioned in the Final Order, which was improvidently issued
and ultimately not pursued by the government, apparently after recognizing that Appellants fell
within the 50% formula). This situation acted as protecting a property right on Appellants, which
right was violated when through a drastic and unannounced about-face the government issued the
NOI against Appellants.

f. The government is estopped from this NOI proceeding.

“The fundamental principle of equitable estoppel applies to government agencies, as well

as private parties.” Investors Research Corp. v. SEC, 628 F.2d 168, 175 (D.C. Cir, ]ﬁ%{)}ﬁrt

v 7L {
AR |
den. 449 U.S. 919 (1980). Here, by DCRA Director David Watts’s 1698 actio:nff)g agp&r%a
S“:\u s w -’}"“”“"“‘i
(N
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50% formula to pre-existing businesses, the government was estopped from pursuing this NOI
proceeding absent a sufficient notice and grace period for Appellants to come into compliance
with any new proposed formula for defining a SOBE.

g. The Final Order over-relies on the Hicks Memo

The Final Order over-relies on the Hicks Memo, to the point of calling Appellants’ store a
SOBE merely because a small number of its merchandise can be characterizéd as sexual aids,
similar to such items as personal massagers found at Sharper Irnage stores. Appellants already
have explained above why the Hicks memo is flawed, unreliable, and without legal force.

h. The SOBE provisions are enforced arbitrarily and capriciously.

There is no rhyme nor reason about what makes the government target some businesses
with NOI enforcement, but to leave alone similarly-situated businesses. In this case, it appears
the NOI only was issued after the authorities received an anonymous complaint, even though the
evidence before the ALJ otherwise showed no other complaints about the store, no negative
effects from the business, and no prognosis that the store’s positive contributions to the
community would not continue. Such selective SOBE regulation violates Appellants’ due

process rights.

h. The NOI is unconstitutionally vague.

The NOI is unconstitutionally and statutorily vague, and, therefore, cannot sustain a
finding of any violation of law,. The NOI merely alleges Appellant was “operating outside the
scope of certificate of occupancy.” That description did not give Appellant suficient notice to

defend himself at the hearing below. D.C. Code § 2-1802.(b)(2) provides that in an NOI the

13



Mayor shall (1) cite to “the law or regulation alleged to have been violated,” and (2) provide the
“nature, time, and place of the infraction.” In this instance, the NOI cites to the code section

allegedly violated, without providing any real nature of the alleged offense.
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CONCLUSION

For the foregoing reasons, the ruling below should be reversed.

Respectfully submitted,

\S.
N
Jonathan L. Katz \
DC Bar No. 425-615 ™\

MARKS & KATZ, L.L.C.

1400 Spring Street

Suite 410

Silver Spring, MD 20910
(301) 495-4300
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing BZA Appeal Form 125, Appellant’s leter authorizing
undersigned counsel to act on his behalf in this appeal, and accompanying initial brief of
Appellant was delivered by first-class mail, postage prepaid, on May 11, 2007, to:

Sinclair Long, Esquire (Counsel for Appellee)
Jill Stern, Esquire

DCRA

941 N. Capitol St., NE, No. 9400
Washington, DC 20002

Capital Building, Inc. (building owner)
10205 Cavanaugh Farm Way
Rockville, MD 20850

Nicholas T. Filloramo (Lessee)
5225 Pooks Hill Rd.

Suite 1601 South

Bethesda, MD 20814

Office of Administration Hearings
941 N. Capitol St., NE, No. 9100
Washington, DC 20002

ANC Chairperson (ANC)
ANC 4B

6856 Eastern Ave., NW
Box 314

Washington, DC 20011.

Jonathan L. Katz\
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b DISTRICT-OF-€COLUMBIA
DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS
Petitioner
Case No: CR-1-05-N100089

V.

EIMAJ, INC. AND N.T. FILLORAMO
Respondents

FINAL ORDER

L Introduction

This case involves a Notice of Infraction served by the Government on
Respondents Eimaj, Inc. and N.T. Filloramo alleging a violation of D.C. Official Code
§6-641.09 for operating beyond the scope of a certificate of occupancy. In the Notice,
the Government alleged that the violation occurred on April 29, 2005 at Royce Video

located at 7445 Georgia Ave, N.W., and sought a fine of $500.

Respondents denied the violation, and a hearing was held on July 13, 2005. At
the hearing, J. Sinclair Long, Esq., appeared for the Government, and Allen James, the
charging inspector, tesﬁﬁed for the Government. Andrea Bagwell, Esq., appeared for
Respondents. Respondents’ witnesses were Nicholas Filloramo, the named Respondent

and owner of Royce Video, and Mr. Gilliam, who operates another business in the

neighborhood.
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Case No: CR-I-05-N100089

The Government contends that Respondents were operating beyond the scope of
the certificate of occupancy because they were operating a sexually oriented business

with a certificate of occupancy for a business that is not sexually oriented. '

The principal issue in this case is whether the nature and amount of sexually
- oriented materials that Respondents’ video store displays for sale exceeds the amount that
a video store with both general intérest and sexually oriented merchandise (called a
“mixed use” video store) may display without a certificate of occupancy for a sexually

oriented business.

Based on the entire record in this matter, I hereby make the following findings of

fact and conclusions of law:

II.  Findings of Fact

Nicholas Filloramo has operated Royce Video at 7445 Georgia Ave, N.W. since
1991. On May 13, 1991, Eimaj., Inc, a company that Mr. Filloramo owns, obtained a
certificate of occupancy to use the premises for the purpose of renting videos, cassettes,

and electronic equipment “Not Sexually Oriented.” Respondent’s Exhibit “RX” 6. The

! D.C. Official Code § 6-641.09, the statute Respondent is charged with violating,
provides in pertinent part:

Building permits; certificates of occupancy

(a) ... In the event that ...[regulations adopted under provisions of this
subchapter] provide for the issuance of certificates of occupancy or other
form of permit to use, it shall be unlawful to use any building, structure, or
land until such certificate or permit be first obtained. It shall be unlawful
to erect, construct, reconstruct, alter, convert, or maintain or to use any
building, structure, or part thereof or any land within the District of
Columbia in violation of the provisions of said sections or of any of the
provisions of the regulations adopted under said sections...
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application for the certificate of occupancy states that the proposed use of the premises is
for the rental of video cassettes and electronic equipment. There is no place on the
application form where an applicant is asked to state whether the business is sexually

oriented. RX 6.

On April 29, 2005, Inspector Allen James inspected Royce’s Video as a result ofa
complaint that a sexually oriented Business was being operated on the premises.” The
inspector measured the interior space in the store with a tape measure to determine its
total square footage. His measurements indicated that the total square footage of the
store open to the public was 1494 square feet. Then, based on his visual observations of
the areas in the store with sexually oriented merchandise, he estimated that approximately
50% of the floor area of the store was used for the sexually oriented materials. The
balance of the store contained videos for a general audience and other general

merchandise. The inspector did not count items on display in the store.

A drawing of the floor plan of the store provided by Respondents shows that the
portion of Respondent’s store where inventory is on display in areas open to the public
used for retail sales totals 1489 square feet.> RX 26. This space is comprised of 825
square feet that contains general entertainment videos and other general merchandise, and
637 square feet that contains adult entertainment videos and other sexually oriented

merchandise. Based on Respondent’s floor plan drawing, 42.7% of the store area where

2 The inspector does not know the identity of the complainant. Mr Filloramo believes that

an organization that wishes to occupy the building where his store is located made the

complaint. However, I find that the evidence is inadequate to establish the identity of the

complainant and it is not relevant to this case. .
P TR RS Rt

* This figure does not include the portions of the establishment that are used as office, el
restroom, or storage. A 200
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inventory is on display and open to the public contains adult entertainment and sexually
oriented material. Since the Inspector’s determination that 50% of the store contained
sexually oriented material was based on visual observations and not actual measurements,
I will credit the measurements on the drawing submitted by Respondents and find that the

floor area containing sexually oriented material was 42.7%.

The portion of the store containing sexually oriented material is in the rear of the
store and is separated from the rest of the store by a wall with a door. A sign on the door
says “Adult Movie Room — No One Under 1.8.” RX 25 and 26. Although most of the
adult entertainment room contains videos, there is also a display case that contains

approximately ten items of merchandise that are commonly known as sex toys.

A report on Royce Video’s 2005 inventory submitted by Respondent shows a
total of 39,036 items. RX 27. The total number of items in the adult category shown on
the inventory report is 9,418, consisting of 8,034 adult moviesv, 435 adult toys, 216 adult
magazines, and 733 adult miscellaneous items. The total number of items shown on the
general inventory éategory in the inventory report is 29,618. * Thus, based on this report,
24% of the total inventory in the store is “adult inventery.” It is undisputed that all the

items categorized as adult inventory are all sexually oriented.

Respondent’s store is located in a free-standing building. There is an advertising

display covering a significant portion of the front of the building. The advertising

* The Government did not question the categorization of any of the entries on the
inventory report or the accuracy of the inventory report. The general inventory total
includes over 10,000 diamond cases for DVD’s and over 3,000 cases for video tapes as
general merchandise items. There was no evidence about whether these cases were
display items or carried as inventory for routine sale.
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includes the names and posters for some general andience movies, but does not include
the names and posters for adult movies. Although almost all of the display advertising on
the front of the store relates to general interest materials, there is a reference to adult toys

in prominent lettering. RX 23, RX 29.

In addition to the complaint that led to the Notice of Infraction in this case, there
was a previous complaint in 2004. That complaint led to an inspection and the issuance
of a Notice of Violv'ation and Notice to Abate on June 3, 2004. That PJotice required the
removal of 40% of the adult videos as conéctive action. Mr. Gilliam, who operates a

business in the same neighborhood, is not aware of any neighborhood complaints about

Royce Video.

On January 28, 1998, the Acting Zoning Admi.nistratdr, Gladys Hicks issued a
signed opinion entitled “Determining Whether a Retail or Wholesale Video Store Selling
or Renting Sexually Oriented Materials is a Sexually Oriented Business.” The
Administrator stated that she was issuing the opinion to give notice to businesses and the
public about how many sexually oriented materials a mixed use video store may offer for
sale and/or réntal before it must obtain a certificate of occupancy as a sexually oriented
business establishment restricted to operating only in the limited zoning districts where

sexually oriented businesses are permitted. °

* The Administrator’s Opinion indicates that a sexually oriented business establishment,
with the approval of the Board of Zoning Adjustments, could be located only in C-3-B,
C-3-C, C-4, C-M and M zoning districts unless a business has grandfathering rights.
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The Zoning Administrator’s Opinion (the “Opinion”) contains a report of a
survey conducted in 1997 of the twenty-five mixed usé video stores in the District of
Columbia. The survey did not include establishments that carried no sexually oriented
material or that have eiuthority to operate sexually oriented businesses. The survey found
that fifteen of the stores, including Royce Video, had more than 28% material that is

sexually oriented. The Opinion states:

All of the fifteen businesses would meet any reasonable interpretation of a
‘sexually oriented business establishment’ as sexually oriented materials
are a significant and substantial portion of their stock in trade.

The Zoning Administrator then adopted an interpretation which sets out several criteria
for determining whether a business is a “sexually oriented business,” as that term is used
in 11 DCMR 199.1. One of the criteria for determining whether a mixed use video store
is sexually oriented is whether more than 15% of inventory on display is sexually
oriented.® Twenty of the twenty-five mixed use video stores surveyed had more than

15% of sexually oriented materials.

On February 3, 1998, the Chairman of the Council of the District of Columbia,
Linda Cropp, and the Chairman of the Committee on Consumer and Regulatory Affairs,
Harold Brazil, wrote a joint letter to David Watts, the Director of the Department of
Consumer and Regulatory Affairs stating that they were “concerned that these new
standards may have an adverse impact on many existing businesses which haye not been
the subject of complaints from residents.” RX 3. They requested that DCRA “delay

implementation of these regulations on existing businesses that have been operating

$ The Zoning Administrator’s Opinion contains several other standards for determining
whether a business is sexually oriented, which are discussed below.
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without complaints, until there has been an opportunity for the affected businesses and

communities t6 comment on these newly established standards.” RX 3.

Mr. Filloramo and other video store owners who were concerned about the impact
of that opinion on their businesses then met Mr. Watts. Mr. Filloramo testified that Mr.
Watts told them that the criteria set out in the Opinion would not be applied to existing
businesses, and that they could continue operations as long as they kept their sexually
oriented inventory under 50%. I am crediting that testimony for the following reasons:
1) there was no conflicting testimony; and 2) Members of the Council had urged DCRA
to reconsider the criteria in the Opinion as applied to existing business, making it
plausible that Mr. Watts ga\?e assurances to the owners of existing businesses that the

criteria in the Opinion would not be applied to them.

III. Conclusions of Law

The zoning regulations at 11 DCMR 199.1 define a sexually oriented business

establishment as follows:

[A]n establishment having as a substantial or significant portion of its
stock in trade, books, magazines, and other periodicals, films, materials,
and articles, or an establishment that presents as a substantial or significant
portion of its activity, live performances, films, or other materials, that are
distinguished or characterized by their emphasis on matters depicting,
describing, or related to specified sexual activities and specified
anatomical areas.

The Opinion interpreting the regulation as applied to mixed use video stores was
issued pursuant to the Zoning Administrator’s authority to interpret and enforce the

zoning regulations. This authority was conferred by a provision that makes the Zoning
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Administrator “responsible\for administratively interpreting and enforcing the zoning
regulations.”’ | The District of Columbia Court of Appeals has held that an agency’s
interpretation of its regulation is to be accorded great deference and not reversed unless
clearly erroneous or inconsistent with the regulation. Kalorama Citizens Association v.
District of Columbia Board of Zoning Adju.gtment, 640 A.2d 179, 180 (D.C. 1994);
Watlick v District of Columbia Board of Zoning Adjustments, 486 A.2d 1183, 1184
(1985).8 Since there is no basis for finding the interpretation clearly erroneous, this

tribunal is required to defer to the interpretation unless it has been withdrawn or

modified.

Current Status of the Administrator’s Opinion

Since the Opinion of the Zoning Administrator was issued in 1998, there have not
been any reported decisions by the Board of Zoning Adjustment, District of Columbia
Court of Appeals, or District of Columbia Superior Court that address the zoning of
mixed use video stores or discuss the Opinion of the Zoning Administrator. In addition,
no revisions of the Zoning Administrator’s opinion could be located. Because of this, and

Mr. Filloramo’s credible testimony ‘that the Director of DCRA told owners of existing

7 Reorganization Order No. 55, II F (D.C. Code Ann. Title 1- Administration, Appendix
at 182, 185 (1973)

* In these cases, the court deferred to interpretations of the Board of Zoning Adjustments.
Cases decided by this administrative court involving infractions of zoning laws and
regulations may be appealed to the Board of Zoning Adjustments D.C. Official Code § 2-
1831.16(b). It is nevertheless appropriate for this tribunal to defer to interpretations of the
Zoning Administrator because deference is paid to an agency’s interpretations of its
regulations primarily because of the special expertlse of each agency in its field. Diebold,
Inc. v. Marshall, 585 F.2d 1327, 1334 n. 10 (6t Cir. 1978). If the interpretations of a
regulation by the Zonmg Administrator and the Board differ, it is within the proyghcé'o
the court that reviews the decision of the Board of Zoning Adjustment to determine
which interpretation merits deference. Martin v OSHRC, 111 S.Ct. 1171 (1991) O

A
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video sfores in 1998 that they were not subj ecf to the Opinion, it was unclear whether the
Opinion had been rescinded or modified.

Consequently, this administrative court issued an Order on August 31, 2006
directing DCRA to file a statement about Whether the 1998 Opinion is DCRA’s current
interpretation for determining whether a mixed use video store is sexually oriented and
whether there was any opinion or other authority that exempts mixed use video stores in
existence at the time the Opinion was issued. In response, counsel for DCRA submitted a
statement indicating that the Opinion has not been rescinded or modified and that there is
no ruling or modification exempting businesses that were operating at the time the
Opinion was issued. Respondents were afforded the opportunity to reply, but have not
done so.” As the Opinion has not been revoked or revised, it is the agency’s interpretatié?:‘f

of its own regulation that we must defer to in resolving this case.

22
i

The Zoning Administrator’s Opinion

fy
o
The Opinion first notes that zoning laws may be used to restrict the location of

sexually oriented businesses. The Supreme Court has sanctioned the use of zoning
restrictions to combat the undesirable secondary effects, such as increased crime and
reduced property values, which sexually oriented businesses can have on surrounding
neighborhoods. The Court has said, however, that such restrictions must do so “without

violating the government’s paramount obligation of neutrality in its regulation of

® Counsel for DCRA inexplicably treated our request for legal argument on these issues
as interrogatories, and provided extremely terse responses. However, as he is acting as
counsel for DCRA, we must assume that he is accurately representing the status of the
Administrator’s Opinion.
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protected communication.” City of Renton v. Playtime Theatres, Inc., 106 S.Ct. 925

(1986) (quoting Young v. American Mini Theaters, Inc., 427 U.S. 50, 70 (1975).

The Administrator then surveyed relevant case law, the regulations of mixed use
video stores in other jurisdictions, and the resuits of DCRA’s survey of twenty-five
mixed use video stores in the District. Based on this review, the Administrator
formulated several standards for detérmining when a mixed use video store is sexually
oriented. The standards enunciated in the Opinion are based upon the following factors:
the percent of sexually oriented inventory on display; the amount of a store’s print, radio
and TV advertising that is sexually oriented; whether promotional materials place a
disproportionate emphasis on sexually oriented materials; whether the business sells sex
toys; whether there are booths or other apparatus for viewing sexually oriented material;

and, the percentage of revenues generated by sexually oriented merchandise.

In this case, there is evidence relating only to two of the standards: the percentage
of sexually oriented inventory, and the sale of sex toys. We will address each of these

standards in turn.

Inventory on Display

Under the Administrator’s interpretation, a business is a sexually oriented
business if more than 15% of its inventory on display in areas open to the public, counted

piece-by-piece, is sexually oriented. Specifically, the Opinion states:

.... the Zoning Administrator interprets the District of Columbia Zoning
Regulations, 11 DCMR 199.1, as is set forth below.

A. A retail or wholesale business has a substantial and significant portion
of its stock in trade in sexually oriented materials, and is therefore a

10
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sexually oriented business, when any of the factors set forth below in
paragraphs 1,2,3,0r 4 applies:

1. More than 15% of its inventory on display, in areas open to the public,
counted piece-by-piece, are sexually oriented. '°
As noted above, Respondents’ floor plan shows that the floor area containing

. r
sexually oriented material was 42.7%. However, the Administrator’s interpretation

N

material. Rather, inventory is to be counted “piece-by-piece.” o

ity

Y

The only evidence showing inventory counted piece-by-piece is Respondé’@s’
inventory listing. In that listing, Respondents categorize 24% of their inventory as
adult.'! While this list shows total inventory; it does not show the percent of “ inventory
on display, in areas open to the public, counted piece-by-piece” that is sexually oriented.

It is possible, for example, that only a small number of the sexually oriented items in

Respondents’ inventory were on display in public areas.

Since the Government presented no evidence on what items in Respondents’
inventory list were on display, I cannot conclude that more than 15% of the inventory on

display in areas open to the public was sexually oriented.

' The Administrator’s epinion indicates that for the purpose of this calculation, materials
in storerooms or other areas that cannot be seen by customers are not counted, but areas
restricted to minors are considered “open to the public” and are counted.

'' The total inventory listed for the store is 39,036 items. Respondents have categorized
29,618 items as “general inventory.” Nearly half of the general inventory items are cases
for DVD’s and videotapes (DVD cases 10,157, Videotape cases 3,534). The
Administrator’s Opinion does not indicate whether items such as DVD cases, which do
not have either sexually oriented or general interest content, should be counted for the
purpose of determining the percent of inventory that is sexually oriented. If the cases are
not counted, the percent of Respondents total inventory that is sexually oriented would be

much higher than 15%.

i1
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Sale of Sex Toys

Even if the percentage of sexually oriented inventory is less than 15%, a mixed
use video store may also be found to be a sexually oriented business under the Opinion if

it sells merchandise commonly known as sex toys. The Opinion states:

B. Irrespective of the applicability of the factors set forth above, a business
establishment is sexually oriented as set forth in either paragraphs 1 or 2
below: _

1. The Zoning Administrator makes the determination that the sale of
merchandise such as three dimensional reproductions of human genitalia,
and other items which are commonly known as “sex toys,” are sexually
oriented because such merchandise either “depicts” human genitals and
other specified anatomical areas, or are related to specified sexual
activities, and that the sale or display of such items is not a customary
accessory use to a mixed use video store in the District of Columbia. A
business that sells or displays such merchandise is a sexually oriented
business.

It is undisputed that Royce Video was offering sex toys for sale at the time of the
inspection. Consequently, Royce Video was a sexually oriented business by virtue of its
sale of sex toys.

Respondents maintained that even if Royce Video is a sexually oriented business
as defined in the Opinion, it should not be found in violation because businesses in
existence at the time the Opinion was issued were grandfathered. Respondents point to

the following statement in the Opinion in support of this position.

Unless a business has grandfathering rights, sexually oriented business
establishment may, with approval of Zoning Adjustment, be lccated only
in C-3-B, C-3-C, C-4, C-M and M zoning districts.

This statement does not support Respondents’ position. It states only that sexually

oriented businesses may be located in certain restricted districts unless grandfathered. It

12
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does not indicate that the twenty-five mixed use video stores surveyed (none of which
had authority to operate as sexually oriented businesses) are grandfathered. Indeed, as
noted above, the Opinion explicitly states that fifteen of the twenty-five businesses
surveyed “would meet any reasonable interpretation of a ‘sexually oriented business
establishment’ as sexually oriented materials are a significant and substantial portion of

their stock in trade.”

Respondent also argues that it was grandfathered because the Director of DCRA
told the owners of mixed use video stores in 1998 that the Opinion did not apply to them.
While the Director of DCRA may have told the owners of existing businesses that they
would be exempt, DCRA took no action to revise the Opinion or exempt existiﬁg
businesses. When an agency changes its course, it must supply a reasoned analysis
demonstrating that its prior standard is béing deliberately changed, and not simply
ignored. Brentwood Liquors v. District of Columbia Alcoholic Beverage Control Board
661 A.2d 652, 656 (D.C. 1995); Greater Boston Television Corp. v. FCC 444 F. 2d 841,
852 (D.C. Cir. 1970). The only reasoned analysis enunciating DCRA’s standards for
determining when a mixed use video store is a sexually oriented business is the 1998
Opinion, which clearly does not exempt existing businesses. While DCRA could modify

the Opinion and provide a reasoned analysis exempting existing businesses, it has not

done so.

13
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Finally, Respondents maintain that they should not be found in violation bécause
there have been few complaints about their operation. While the number of
neighborhood comp‘lainfs ié a factor that elected officials and zoning officials can and
should take into account in developing zoning regulations, it is not a factor that this
tribunal can take into account in deciding whether a regulation that has been adopted has

been violated.

The Government has established that Respondents were operating beyond the
scope of the certificate of occupancy in violation of D.C. Official Code §6-641.09
because they were operating a sexually oriented business without a certificate of
occupancy for a sexually oriented business. At the time of the violation, the authorized
fine for a violation of D.C. Official Code § 6-641.09 was $500. See 16 DCMR 3231.1;
16 DCMR 3201.1(b). As the violation has been established, a fine of $500 will be

imposed.
IV. Order

Based upon the foregoing findings of fact and conclusions of law, and the entire

- L
record in this matter, it is, hereby, this ‘? day of QC ,

2007:

ORDERED, that Respondents shall pay a total of FIVE HUNDRED
DOLLARS ($500) in accordance with the attached instructions within 20 calendar days
of the date of service of this Order (15 days plus 5 days service time pursuant to D.C.

Official Code §§ 2-1802.04 and 2-1802.05); and it is further

14
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ORDERED, that if the Respondent fails to pay the above amount in full within
20 calendar days of the date of mailing of this Order, interest shall accrue on the unpaid
amount at the rate of 12 % per month or portion thereof, starting 20 days from the date of

mailing of this Order, pursuant to D.C. Official Code § 2-1802.03(i)(1); and it is further

ORDERED, that failure to comply with the attached payment instructions and to
remit a payment within the time spéciﬁed will authorize the imposition of additional
sanctions, including the suspension of Respondent’s licenses or permits, pursuanf to D.C.
Official Code § 2-1802.03(f), the placemeﬁt of a lien on real and personal property
owned by Respondent, pursuant to D.C. Official Code § 2-1802.03(i), and the sealing of
Respondent’s business premises or work sites, pursuant to D.C. Ofﬁgial Code § 2-

1801.03(b)(7); and it is further

ORDERED, that appeal rights of any person aggrieved by this Order are set forth

below.

Horolllobo

Jane es Mahon
Prifftipal Administrative Law Judge

15
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PAYMENTS

If a payment is required by this Order, to be properly credited to your case(s) the payment
must be sent to the attention of the Clerk of the Office of Administrative Hearings.
Payments are only accepted by check or money order and must be made payable to “D.C.
TREASURER.”  More detailed information on how and where to make payments are
included on the enclosed payment instruction sheet.

IMPORTANT: Please do not call the D.C. Court of Appeals with questions about
how to make any payments required under this Order. If you have questions, please
call the Clerk’s Office at the Office of Administrative Hearings on 202-442-9094.

APPEALS OF VIOLATIONS OF THE DISTRICT OF COLUMBIA ZONING
LAWS OR REGULATIONS

Any party suffering a legal wrong or adversely affected or aggrieved by a determination
involving infractions of the District of Columbia Zoning Laws or Regulations, including
Title 11, Chapter 32 of the D.C. Municipal Regulations, may appeal such determination
to the District of Columbia Board of Zoning Adjustment (the “Board”) pursuant to D.C.
Official Code § 2-1831.16(b) by filing a Notice of Appeal to the Board at the following

address:

District of Columbia Board of Zoning Adjustment
441 4™ Street, N.W., Suite 210 South
Washington, DC 20001
' 202-879-2700
IMPORTANT NOTICES:

1. By law, the amount of a lawfully imposed fine cannot be modified or reduced on
appeal. D.C. Official Code § 2-1831.16(g).

2. In accordance with D.C. Official Code § 2-1802.04(a), this Order shall become
final 15 calendar days after the date of service. Filing of an appeal does not stay
(stop) the requirement to comply with a Final Order, including any requirement to
pay a fine, penalty or other monetary sanction imposed by a Final Order. If you
wish to request a stay, you must first file a written motion for a stay with the Office
of Administrative Hearings. If the presiding Administrative Law Judge denies a
stay, you then may seek a stay from the Board.

AR R R AU RS

TR
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Certificate of Service

By U.S. Mail (Postage Paid):

Eimaj, Inc

N.T. Filloramo

5225 Pooks Hill Road
Bethesda, MD 20814

Andrea Bagwell, Esq.

Harmon, Wilmot, & Brown, LLP
1010 Vermont Ave, N.W.

Suite 810

Washington, D.C. 20005

I hereby certify that on Hazi 2,
2007 this document was caused to be
served upon the parties listed on this
page at the addresses listed

and by-the stated

-

oA =y (
Clerk / Deputy €lerk

By Inter-Agency Mail:

Sinclair Long, Esq.
Department of Consumer and
Regulatory Affairs

941 North Capitol Street NE
Washington, DC 20002

Jill Stern, Esq.

Acting General Counsel

Department of Consumer and
Regulatory Affairs

941 North Capitol Street NE, Suite 9400
Washington, DC 20002



GOV=RNMENT OF THE DISTRICT OF COLUMBIA

NOTICE OF INFRACTION NoticeNo. N 100089
Issuing Agency: | | DOH | | DMH B{CRA Ey NOI L

v Date of Service
[ Jcrsa [ ]rEms [ ] other [ ] 2Nox 1* NOI No. )

Y5~ Geogal Mg, Are).
Location of Infraction:  Typdof Location: | | VacantLot | | Construction Sitt | | Occupied [_| Other :

& 1/?7// % - (2¢2) 72 3
Busmess/Company Name Charge as Respondent (circle)@ NO Telephone quber

Fllog e — (2) 72756CC)

Indiwdual Namc Last, First, Middle) ~ _ Charge as Respondent (cicle): YES ) NO Telephone Number
SADS flcks Kl B -
Mailing Address . . ,

B T sl /M0 2OKH
City State Zip Code °
Business License/Permit Type Business License/Permit No.

You are charged with violating the District of Colambia laws or regulations stated below. You MUST SIGN and RETURN

this form WITHIN 15 DAYS of the date of service. You must also indicate below each infraction whether you ADMIT,
ADMIT WITH EXPLANATION or DENY. Instructions on back.

If you DENY .one or more of the infractions, you must timely sign and return this form as your answer. If you do so, a hearing in your case is pre-
scheduled on the _ day of , at AM / PM at the following location:

Office of Administrative Hearings,

, Suite , Washington, D.C.

D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutory Penalty (if applicable)
- ; g ., N $ N et 5
DC cxte -G OF GO

Nature of Infraction //@ IR &’( Ol The SteiS oF ("E/(:'A/:I‘(/VZ-: OF d’(c}";/?v'i_/'\!’(/
" /

Date of Infraction j//?”?/ijd Time of Infraction Jz s et~ Previous Infractions Committed 1 2 3 4
ANSWER: [] ADMIT (Pay Fine) (] DENY (Appear for a Hearing) [] ADMIT WITH EXPLANATION (Hearing by Maif)
Signature
D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutory Penalty (if applicable)
$ $
Nature of Infraction
Date of Infraction Time of Infraction Previous Infractions Committed 1 2 3 4
ANSWER: [T1 ADMIT (Pay Fine) ] DENY (Appear for a Hearing) [] ADMIT WITH EXPLANATION (Hearing by Mail)
Signature

Total fine amount due for all infraction(s) $

WARNING: Failure to answer (see reverse) each infraction on this Notice within 15 days of the date of service by signing and returning this form will
result in assessment of a penalty equal to and in addition to the specified amount of the fine. You also may be subject to other penalties and actions allowed by
law icluding suspension and non-renewal of your license or permit, the sealing of your business, a lien being placed on your property, and attachment of your
:quipment. If this is your second Notice for the charges, your failure to respond within 15 days of the date of service will result in the assessment of 2 penalty
:qual to twice the amount of the fine. r id-fun cilities; This Notice and information obtained through this proceeding may be used for evaluation
inder applicable law, includipg 42 CFR Chs. 442 and 483 and for any proceeding under 42 CFR Ch. 431. For information call (202) 442-9091.

. ‘declare\?d r peiilty of perjury that | observed and/or determined that the)ﬁractlon(s) charged have been commit d —
L gl s Hne 1. Jptpres Y/ 770
nspestor’s/investigator's@ignature Print Name 0w Badge/ldentification Number

Frint Name MENT (GOULDENROD)
ey © RESPONDENT (YELL(r)"\‘N)a INSPECTOR (PINK) ENFORCEMENT ¢
OAH (WHITE)

e M AM_TY Rev. 0004



DiISTRICT OF COLUMBIA e TRICT gt c% :

OFFICE OF ADMINISTRATIVE HEARINGS, ‘3‘” m\\;g HEARINGS

o

SEP -1 2008

941 North Capitol Street, NE Suite 9106 o 3%
Washington, DC 20002-4210 0 U6 3 A
DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS
Petitioner
Case No: CR-1-05-N100089
V.
EIMAJ, INC. AND N.T. FILLORAMO
Respondent

ORDER

This case involves a Notice of Infraction seryed.by the Government -on
Respondents Eimaj, Inc and N.T. Filloramo alleging a violation of D.C. Official Code §
6-641.09 for operating beyond the scope of a certificate of occupancy. The Notice alleges
that the violation occurred April 19, 2005 at Royce Video located at 7445 Georgia Ave,
N.W, which is operated by Respondents. The Government seeks a fine of $500 for the

violation. Respondents denied the violation and a hearing was held on July 13, 2005.

Respondent Eimaj, Inc. was issued a certificate of occupancy in May 1991
authorizing it to use the premises at 7445 Georgia Ave, N.W for the purpose of rental of
videos, cassettes and electronic equipment “Not Sexually Oriented.” The Government’s
basic contention is that it is operating beyond the scope of that certificate because it is

operating a sexually oriented business.
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The zoning regulations at 11 DCMR 199.1 define a sexually oriented business

establishment as follows:

[Aln establishment having as a substantial or significant portion of its
stock in trade, books, magazines, and other periodicals, films, materials,
and articles, or an establishment that presents as a substantial or significant
portion of its activity, live performances, films, or other materials, that are
distinguished or characterized by their emphasis on matters depicting,
describing, or related to specified sexual activities and specified
anatomical areas.

In January 1998, the Zoning Administrator issued an opinion that sets out criteria
for determining whether a video store that sells or rents both general audience and
sexually oriented materials is a sexually oriented business for the purposes of the zoning
regulations. (Attached) The opinion was issued pursuant tp the Zoning Administrator’s
authority to interpret and enforce the zoning regulations. The District of Columbia Court
of Appeals have repeatedly held that such an interpretation is to- be accorded great
deference and not reversed unless clearly erroneous or inconsistent with a regulation.
Kalorama Citizens Association v. District of Columbia Board of Zoning Aajustment 620
A.2d 179 (D.C. App. 1994)

The opinion of the Zoning Administrator enunciates several standards for
determining whether a video sale or rental business has a substantial and significant
portidn of its stock in trade in sexually oriented materials and states that a business that
meets any of the standards is a sexually oriented busiriess. One of the standards for
finding a business sexually oriented is that it has more than 15% of its inventory on

display in areas open to the public. g

' For the purpose of this calculation, materials in storerooms or there areas that cannot be
seem.by customers are not counted, but areas restricted to minors are considered “open to
the public” and are counted.
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The opinion of the Zoning Administrator was issued following a survey by the
Department of Consumer and Regulatory Affairs of 25 mixed use video stores in the
District of Columbia, none of which had authority under the zoning regulations to operate
as sexually oriented businesses. The survey found that only five of the twenty-five store

had less than 15% sexually oriented material.

Research of cases decided since the opinion was issued in 1998 has found no
Board of Zoning Adjustment, District of Columbia Court of Appeals, or District of
Columbia Superior Court case that addresses the zoning of mixed use video stores or
discusses or applies the opinion of the Zoning ‘Administrator. Although the opinion
indicates that it was being sent to the Zoning Commission for review to ensure that this
interpretation of the zoning regulation meets with the Commission’s ap}proval, no further

referetice temhe opinjon could-be located in publicdocuments.

Respondent Mr. Filleromo testified that after the opinion was issued in 1998, he
and other owners of mixed use video stores met with Mr. Watts, who was the Director of
DCRA, and was advised that the existing businesses would not be impacted by the

opinion.

In the light of the above, it is unclear whether the criteria in the opinion have ever

been applied and whether it represents the Zoning Administrator’s current interpretation.

Before ruling on this case, I will therefore direct DCRA to file a written statement

that addresses the following issues:
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§)) Is the interpretation of the Zoning Administrator issued in January
1998 the current interpretation for determining whether a mixed use

video store is sexually oriented

) Did the Zoning Commission ever review the opinion, and if not, is the
Zoning Administrator’s opinion nevertheless owed deference under

the D.C. Court of Appeals opinion in Kalorama Citizens ,supra.

?3) Is there any opinion, Board ruling or other authority to support the
proposition that the opinion does not apply to mixed use videos that

were in existence at the time the opinion was issued in 1998.

54 e
Accordingly, it is, this -%/ day of -)4’\//7 Vﬁ}' , 2006

ORDERED,: that, on or before.Sgptember 20, 2006, the Government shall file a

written statement addressing the issues set out above or any other argument in support of

finding a violation in this case; and it is further

ORDERED, that Respondents may file a written statement in reply to any
statement filed by the Government on or before fourteen (14) days after that statement

has been served by the Government; and it is further

ORDERED, that the Government shall mail a copy of any statement it files to
both this Administrative Court at the above address and Respondents and that
Réspondents shall mail a copy of any statement it files to both this Administrative Court
at the above address and the Government representatives listed below on the certificate of

service, and it if further
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'ORDERED, that the failure of the Government to comply with the terms of this
order without good cause may result in dismissal for want of prosecution pursuant to

OAH Rule 2818.

Dot

Janetdates Mahon
el Administrative Law Judge




Certificate of Service:
By U.S. Mail (Postage Paid):

Eimaj, Inc

N.T. Filloramo-
5225Pooks Hill Road
Bethesda, MD 20814

Andrea Bagwell, Esq.

Harmon, Wilmot, & Brown, LLP
1010 Vermont Ave, N.W.

Suite 810

Washington, D.C. 20005
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By Inter-Agency Mail:

Sinclair Long, Esq.

Office of Civil Infractions
Department of Consumer and
Regulatory Affairs

941 North Capitol Street NE
Washington, DC 20002

Jill Stern, Esq.

Acting General Counsel

Department of Consumer and
Regulatory Affairs

941 North Capitol Street NE, Suite 9400
Washington, DC 20002
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GOVERNMENT OF THE DISTRICT OF COLUMBIA,

DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
BUILDING AND LAND REGULATION ADMINISTRATION

Opinion of the Zoning AdmInistrator

g:_tgrmming Whether a Retail g: Ebg_lg ale Video Store Seiling or Renting Sexually Ocdiented
rinls § M l riented Business
E&I_gg:_-f tground

In response to lettersand complaints received by the Department of Consumer and Regulatory
Affairs alleging thescertain retall video stores are, or are intended to be operated as, sexually
oriented bisiness eitablishments as that tgrm is delined in the zoning regulations (Title 11 of the
District of Columbia Municipal: Regulatmns, Secuon 199.1), the Zoning Administrator finds it
nécesgary to interpret-the zonin ta video storsg which sell or rent both
genem! merest and sexually oriented matemlls

; ,%s _‘g?s{\’&’i grandfathéring.ghts, sexally oriented business establishments may, with
19y the Board of Zoning Adjustment, be focated-only in C-3-B,-C-3-C, C-4, C-M znd M
zomng districts. These. districts-provide ample Iocatians for s.exualty oriented business
establishments, and, accordingly, thére isno constitutional requirement that sexually oriented
business estabhshments be allowed in any other zoning district. Businesses and the public,
however have a right to know, in more concretelems, how many sexually miented materials, if
2 mixed use videg siore : ental before § 2in g certificate of
QCCURACY RS a sexually oriented business establlshmcnt and Lg'g{_o_rg_hc_pmhibned from
operating in districts other than those fsted above.Y It js within the Zoning Administrator's

-l
—

*General interest videos are videos which are not sexually oriented, Stores which carry
only general interest vidcos are “general interest” stores, while stores that catry both general
interest and sexually oriented videos are referred to as “mixed use” stores.

*Sexually oriented materials" are those materials which can be characterized by their emphasis
on matters depicting, describing, or rclated to specified sexual activities and specified anatomical
areas, as defined at 11 DCMR § 1991,

} The zoning regulations do not apply an obscenity standard in deﬁmng sexually oriented
businesses. The Zoning Administrator, therefore, does not believe that ina :omng context it
is appropriate to apply a "community standards” test as described in Miller v. Ca
S.Ct. 2607 (1973.)
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2. Secondary Effects

The United States Supreme Court has made it clear that the appiagatlon of zmmng r!:strncuons to
SCXGKUY OFICIICS VUSINESYSES [nay U WLty L0 Gosidsat i, .muo.a RO PRUC 15 et ue
stich busmasses " However, such restrictions must do so "without violating the government's
: ! tion of neutrality in its regulation of protected communication," City of Renton

» Theatre. 1 , 106 §.Ct. 925 (1986). Undesirable secondary effects “contribute to
sighborh b ight,” id., and include “increased crime rates, depreciation of property values,
detemratson of comnmmzy character and the quahty of urban lifé" ¢ In addition, in Baltimore
levard. and, 684 F. Supp 884 (1948), while some
sccuons of the county’s Zoning rcgulatlons for adult bookstores” were found to be
unconstitutional, the section.of the regulations that defined adult book stores as having more than
25%" of their stoc.k intrade in sexually oriented matérials padsed constitutional muster.

In sum, it is clear that through zoning, the District may restrict the placement of sexually oriented
businesses to protect its citizens from the undesirable secondary effects of such establishments.
Furthérmore, it appears that in addition to clearly described standards regarclmg how a business
promotes itself, combined with percentage-based formulae will give all the parties concemed clear
guidelines. Morcover, the use of numerical standards will serve as 2 protection against unfair or
arbitrary enforcement. Understaading the foregoing, the question then becomes what percentage
of sexually oriented materials may a mixed use vidco store carry or display and what other
activities may it engage in without creating undesirable secondary effects. In that regard, to learn
what other governments have determined in this respect, and to assess video retniling industry
norms, the Zoning Atiministrator considered the zoning regulations for adul; businesses

“From the 1995 resolution of the City Planning Commission of the City of New York.
In addition t6 conducting its own study, New York based its findings on research done by the
Town of Jslip, New York, Los Angeles, Californie, Indianapolis, Indiana, Whittier, California,
Austin, Texas, Phoenix, Arizona, Menatce County, Flarida, New Hanover, North Carolina, and
the State of Minnesots, all of which concluded that adult uses tended to praduce adverse
sccondary effects.

?At the time the suit in Baltimore Roulevard began, an “adult book store" in Prince George's
County was defined as:

Any commercial establishment that has twenty-five percent (25%) cf its stock in books,
periodicals, photographs, drawings, sculpture, motion pictures, films or other visual
representations which depict sadomasochistic ebuse, sexua! conduct or sexual excitement
as defined by Asticle 27 Section 416A of the Annotated Code of Maryland and does not
otherwise qualify s a theatre or nonprofit free lending library.

*While Baltimore Boulevard was pending, the county lowered the threshold to 5%, and
in 1997, it raised the threshold to 10% of a store's inventory. This change went into effect
in January of 1998.

P.04
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stores. In its annual publication, "AVN's 1998 Aduit Entertainment Guide," the magazine
revealed that in storw whnch cany bot b adult and ge neral releasc title the adutt titles comprise,

fic: 18 3 Y. i g NOI e hie country, the
selulCHET i déo ma vhile the in th&:Sotith, 'a.st and Mid-South regions
the pereema" arc 11.7% and 9.99%, ‘rcspccuvely “The survey also discovered that in the
Northeast the average number of adult videos in stores whidh camcd both adiilt and general
interest videos was 700, In‘the Soutticast and Midsouth, th&uymge inventory of sexually
oﬁented video tapes in mixéd use video stores was 267 and 279 items, respectively.

4. Survey of Video Stores in the Distriet Which Carry Sexually Ogentedfh_l_:ntenn!g

Begmmng in November of 1997, the Department of Consumer and Regulatory Affairs conducted
a survey (see Appendix II) Qf" all of the 25 m:xed use video stores in the' Dlstri_\g " The purpose

the respective busi el( as the percemage and actual square Tootage-e Zoace
in cach ¥ore for the sn!e and dlspln Exually oriented mate als 'Phe Depanment dnd not

which have the suthority under the zoning regulations to opemze as sexuully oriented businesses.

As regards the percentage of the inventory represented by sexually oriented materials, the survey
showed a broad division into two scgments: a high end, beginning at 28%, and a low end,
beginning at 6% and reaching no higher than 19%, 'I‘here were no stores in & middle segment™

F.Ce

ranging from 20% to 27%. Qfthe fifteen stores in the hi nine would exceed Newy York's
40% standard. Of those, five went beyon % and four of the latter*five also offered “sex toys" %

-for sale.? All of the fifteen businesses would meet any reasonable interpretation of a "sexually”
‘orented business establishment,” as sexually oriented materials are a significant and substantial
portion of their stock-in trade. In contrast, ten stores at the lower end, which run the gamut fron
single-store opesations to a focal chain and a nationa) chain, carried sexually oriented materials in
L an averdge of 13% of their total stack.

5. Qther Factors

In determining whether sexually oriented materials are a significant or substantial part of a
business's stock in trade, the Zoning Administrator thinks it is also appropriate to look.at how
extensively a video store promotes and/or advertises the sexually oriented materials it has for safe
or rental, because advertising and/or promotion are zmong "the aggregate of things necessary to
carry on a business." If a video store expends a substantial effort in advertising or promoting
sexually oriented materials, it will likely be perceived as a sexually oriented business, and attract
or cause the undesirable secondary effects, such as diminution of property values, and altering

" The Department used the telephone directory, advertisements, and site visits to identify
the video stores.

"2 “Sex toys" are further discussed in this opinion under Standards For Determining Whather a
Business is Sexually Oriented, Subsection B(1).
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Therefore, whnie talcmg other f’actor: into’ aceount the Zonmg Adrmmstrator beheves that if more
than lg% A 'StO . ;' !

wdee stores: wluch have an: tverage of lS%of thelr stock, ally onentecl materials, and Hmits-
the sale and rental of such items to the kind®of' accessory bi-incidental use contemplated by the
zaning:regulations.

Based upon the foregoing, the Zoning Administrator interprets the District of Columbia Zoning
Regulations, 11 DCMR §199.1, as is set forth below.

A. A retail or wholesale business has a substantial or significant portion of its stock in trade in
sexually oriented materials, and is therefore a sexually oriented business, when any of the
factors set forth below in paragraphs 1, 2, 3, or 4 epplies:

1. Mare than 15% of its.inventory on display, if-areas open to the public,” counted piece-by-~
piece,’ are sexually oiiented.

2. Tt devotes more than [ 5% of any one of its advertisements (in¢olump inches for print
advertising and in sir-time seconds for radio and television advertisernents) to the sexually
oriented materials it sells or rents. For print advertising, the words or pictures describing
sexually oriented materials cannot be the only words or pictures in the advertising, and
cannot be lagger than the smallest ptctures and/or typeface ndvertising non sexually
oriented materials. In addition, the Zonmg Administrator will consider the™use of color,
type size, layout or other graphic devices used in the store's advertising to determine
whether a disproportionate emphasis has been placed on the store's sexually oriented
materials.

3. Looking at each individual promotional activity separatcly (which includes but is not
limited to contests, guest appearances, discounts, coupons or web site mformatton) the
store gives disproportionate emphasis to the sexually oriented materials in its inventory.
Factors.such as the use of color, type size, layout ancl other graphic devices will also be
considered.

B. Imrespective of the applicability of the factors set forih above, a business establishment is
sexually oriented as sct forth in cither of paragraphs 1 or 2 below:

"*-"Open to the public* means those areas of the business cstablishment where customers
are ordinacily aliowed. Areas thal are restricted to minars are considered "opm to the pubhc" for
this calculation, 2

» MMaterials in a storeroom or other areas that cannot be seen by customers, whether gen&ral
interest, or sexually oriented, shall not be counted.

7
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Tower Video 2000 Perssyivania Avenue, NW. | C3.C | B-IS7S51 | 1,656 192 1| 19287 1,536 15%

Vided Comer 2311 Clavert Street, N.W. C-2-B | B-13%6671 531 126 2% 3,058 1,889 $6% NO
Video Corper 1222 N Street, NW, C-2-A | B-183357 1.231 165 13% 3,400 2,184 W4 NO
Video Entertainment 905 H Streer, NE. C2-A |B-1T7591 520 n 1% 1.987 392 16% NO
Video King 1845 Columbia Rood, N.W. C-2-8 i;-lﬁi 33 1,020 84 8% 5,748 1,175 17% NO
Washinglon Video 1511 17th Strect, NV, Jcas  |B-usise | 1387 1,152 8% 1,990 1,871 8% NO
Washington Video 1653 Wisconsin Avenue, NV, C-2-A | B-158304 $50 130 24% 2325 1.151 3% NO
Washingion Video 2012 S Street, N'W. C-38 |B-140883 508 224 ash | 2,228 a% NO
Washington Video 401 M Street, S.W. UR B-159667 856 208 2% 1,763 1,152 40% NO
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
BUILDING AND LAND REGULATION ADMIMISTRATION

Opinion of the Zoning Administracor

rminin; ether a Retail or Whole: re Selling or Renting Sexually Oriented
terinls i 1plly Oriented Business
Background

In response to letters and complaints received by the Depaertment of Consumer and Regulatory
Affairs alleging thew.certain retail video stores are, or are intended to be operated as, sexually
oriented biisinéss itablishments as that term is defincd in'the zoning regulations (Title 11 of tho
District of Columbia Mumclpnl Regulations, Secuon 199.1), the Zoning Administrator finds it
nécess to interpreﬂhc zoni ions § ards to video storeg which sell or rent both

JISiNEES iRs’ grandfathermg-ﬂgﬁrs saxuajly oriented business establishments may, with
Jpprw!ﬂsy the Board of Zomng Adjustment, be tocated only in C-3-B, C-3-C, C-4, C-M end M
20ning districts. These districts provide ample Iocations for sexually oriented busmcss
establishments, and, accordingly, thérs is no constitutional requirement that sexually oriented
business estabhshments be allowed in any ather zoning district. Businesses and the public,
however, have a right to know, in more concrete terms, how many sexually oriented materials, if

any, Wmmmumm%_ﬁm it must phtein 2 certificate of
QCCURBNCY A3 & SCXTAll oriented business establishment and therefore be prohibited from

operatmg in districts other than (hose fisted abuve T It is within the Zoning Administrator's

'General interest videos are videos which are not sexually oriented. Stores which carry
only general interest vidcos are "general interest" stores, while stores that carry both general
intcrest and sexually oriented videos are referred to as “mixed use" stores.

*Sexually oriented materials” are those materials which can be characterized by their emphasis
on matters depicting, describing, or related to specified sexual activities and specified anatomical
areas, as defined at 11 DCMR § 1991,

¥ The zoning regulations do not apply an obscenity standard in deﬂnmg ce.xually oriented
businesses. The Zoning Administrator, therefore, does not believe that in 2 zcmmg contcxt it
is appropriate ta apply 2 "community standards" test as described in Miller v_Ce
S.Ct. 2607 (1973.)

-
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interpretive autharity to provide such clarification, Pursuant to Rearganization Order No. 558,

. F (D.C. Code Ann. Title 1.~Administration, Appendix at 182, 185 (1973)), the Zoning
Administrator "shall be respons:ble for administratively interpreting and enforcing the zoning
regulations.” The District of Columhm Court of Appeals has repeatedly recognized this authority,
often stating, as it did in Kalora . 's: Asst . District of Columbia Board of Zonirg
Adjustment, 640 A.2d 179 (D.C. App. 1994), that:

we give “great deference” to the agency's interpretation of its reguletions, which
we may not reverse unless it is clearly erfoneous or inconsistent with the
regulations.

It is the purpose of this Opinion to interpret the zoning regulations of the District of Columbiz so

as to provide standards by which proprietors of mixed use video stores and the public may
determine whether & video store is a sexually oriented busiriess establishment.

Discussion

The zoning regulaticns at 11 DCMR § 199.1 define a scxually oriented business establishment as
follows: '

[Aln establislunent hawngﬁnu substnntml or significant portion of its stock in
tiade, books, magezines, and“other perjodicals, films, materi®ls and arficics or an
establishment that presents as-a substantial or significant pertion of its activity, live
performances, films or other material which are-distinguished or cheracterized by
1heir emphasis on matters depicting, describing, or related t6 specified sexual
ectivities and specified anatomical areas,

The terms “substantial,” "significant,” and "stock in trade" are not defined in the zoning
regulations. When a specific word is not defined in the zoning regulations, the Zoning
Administrator relies on Webstet's Unabridged Dictionary (3rd Edition), to provide clarity.” ln
considermg these definitions, the Zoning Administrator concludes that "substantial® means "to a
large degree"” but not necessarily a majotity of & business's stock in trade. fﬁm 50
because "substantial” is uscd in conjunction with the word “significant." "Significant” is not
s)nonymous with "predominant” or other majoritarian tecms, and :herefore ﬁﬁﬁﬁr’t‘o’ the

ta.smz_nn.xhs.bumeas. Cnm&lmaggiu_ojumnvcnmry mta vertising &

promotion activities and signage.

o p—

‘See the Appendix to this opinion which carries the full definition of each term, with the
relevant portions highlighted in bold italic.

S Webster's, supra.

F.L
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2. Secondary Effects

The United States Supreme Court has made it clear that the uppl:tatxon of zcmmg restnctlons to
SCNURIY UNCInCU vdsinessas Ty U8 ukalgiicu W waiiial i uuuvo Lavia -L-uuuum) \----b\-i wa
such businesses.” However, such restrictions must do so "without violating the government's
paramount obhganon of neutrality in-its regutation of protected communication," City of Renton

laytim e, 106 S.Ct. 925 (1986). Undesirable secondary effects “contribute to
nexghborhood bhght, i, and inctode “increased étime rates, depreciation of property values,
detertoration of ccmmumty character and the quahty of urban life".¢ In addition, in Baltimore

.V nty ¢ 684 FhSupp 884 (1988), while some
scotions of the county's zomng regu Ianons for adul( bookstores’ were found to be
unconstitutional, the section of the regulations that defined adult book stores a5 having more than
25%" of their stack in trade in sexually ofiented matéfiais patsed constitutions! muster.

In sum, it is clear that through zoning, the District may restrict the placement of séxually ariented
busiriesses to protect its citizens from the undesirable secondary effects of such establishments.
Furthérmole, it appears that in addition to clearly described standerds rcgardmg how a business
promates itsclf, combined with percentage-based formulae will give all the parties concerned clear
guidelines. Moreover, the use of numerical standards will serve as 2 protection against unfair or
arbitrary enforcement, Understaading the foregoing, the question then becomes what percentage
of sexually oriented materials may a mixed use video store carry or display and what other
activities may it engage in without creating undesirable secondary effects. In that regard, to learn
what other governments have determined in this respcct and to assess video retailing industry
norms, the Zoning Administrator considered the zoning regulations for adult businessés

From the 1995 resolution of the City Planning Commission of the City of New York.
In addition to conducting its own study, New York based:its findings on research done by the
Town of Islip, New York, Los Angeles, Califoraiz, Indianapolis, Indiana, Whittier, California,
Austin, Texas, Phoenix, Arizons, Manatce County, Florida, New Hanover, North Carolina, and
the State of Minnesota, all of which concluded that adult uses tended to produce adverse
secondnry effects.

At the time the sult in Baltimore Boulévird began, an "adult book store" in Prince George's
County was defined as:

Any commercinl establishment that has twenty-five percent (25%) cf'its stock in books,
periodicals, photagraphs, drawings, scuipture, motion pictures, films or other visual
representations which depict sadomasochistic zbuse, sexua! conduct or sexual excitement
as defined by Article 27 Section 416A of the Annotated Code of Maryland and does naot
otherwise qualify as & theatre or nonprofit free lending library.

*While Baltimore Boulevard was pending, the caunty lowered the threshold to 5%, and
in 1997, it raised the threshold to 10% of a store's inventory. This change went into effect
in January of 1998.
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promulgated by the City of New York and Prince George's County, Maryland, as well as a recent
national survey conducted of approximately 4,000 video stores by the publicetion Adult Video
News.*

3. Regulations in Other Jurisdictions and Industry Practices
A, New York City Regulations:

In 1994, in case # N 950384 ZRY, the Planning Commission of the City of New York amended
the City‘s zoning regulations concerning “Adult Establishments.” In the.amendments, New York
defined an adalt establishment as follows:

{A] book store which has a "substantial portion" of its stock in trade in any one or

more of the following...video cassettes,' or other visual representations which are

characterized by an emphasis upon the depiction or description of "specified sexual
activities* or "specified analomical areas.”

In the resolution enacting the zoning amendments, the New York City Planning Commission

advised that if more than 40% of a store's stock in trade or retail space was devoted to sexually
oriented material, the business would be considered an adult establishment. In addition, New
York established & cap of 10,000 square feet of retail space for the display of sexually oriented
materials regardless of how much total retail space a store occupies.

B. Prince George's County Regulations:
The County Council has revised inventory percentages twice since Baltimore Boulevard was filed.
First, the county lowered itg inventory threshold ta 5% (from 25%) and then raised the threshold

to 10% in late 1997. Regardless of the percentage amount, however, Prince George's County has
used inventory pereentages to define sexually oriented businesses for at least 10 years.

C. Video Industry Survey:

From 1996 thraugh 1997, Adult Video News conducted a survey of more than4,000 video

? *The First Amendment does not require a city, before enacting such an ordinance, to
conduct new studies or produce evidence independent of that already generated by other cities, so
Tong as whatever evidence is relied upon is reasonably believied to be relevant to the problem that
the city addresses." In addition, “the city must be allowed a reasonable opportunity to experiment
with solutions to admittedly serious problems." Renton, supra. See glso ma:m_gm_gr
Dallas, 110 8.Ct. 596 (1990). It is the Zoning Administrator's opinion that this reasoning alséf*f-
applies 1o the administrative interprelation of regulations.

° Because the New York City Regulations were updated, video tapes were included in its~
definition of materials, While video tapes are not specifically mentioned in the Distriet's zaruTlg
regulations, they certainly fall within the category of "other material *

4
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stores. In its:annual publication, "AVN's 1998 Adult Entertainment Guide,* the magazine
evcaled that'in 1 stores which carry both ‘ ult 8 d” 'encral releasc mte y the ndu{t titles compnse

\hdeos was 700 In the Southeast and Midsouth, thcﬁavctage inventory of sexually
nnented video tapes in mixed use video stores was 267 and 279 items, respectively.

exually Oriented( M[_nterials

\ Begintiig in November of 1997, the Department of Consumer and Regulatory Affairs conducted
, a_ﬁn gy (see Appendix IT), of all ot‘the 25 mlxed use video stores in the Distrivg." The purpose
7 ot umy was to detgrmine ghe per pad actual number of sexually onented v enals in

ynilprer -
which have the authomy under the 2oning regulations to opq*m:e as sexually oriented businesses,

As regards the percentage of the inventory represented by sexunlly oriented materials, the survey
showed a broad division into two scgments: a high end, beginning at 23%; and a low end,
beginning at 6% and reaching no higher than 19%. There were no stores in a middle segment ™
ranging from 20% to 27%. Of the fifteen stores in the high end, nine would exoeed Newy York's
40% standard, Of those, five went beyon %, and four of the latterfive also offered “sex toys” %—
: fpr sale.”? All of the fifteen businesses would meet any reasonable interpretation of a "sexually” '
'onented business establishment,” as sexually oriented materials are a significant and substantial
portion of their stock-in trade. Tn contrast, ten stores at the lower end, which run the gamut frox
single-store operations to a Jocal chain and a national chain, carried sexually oriented materials in
an aversge of>13% of their total stack,

5. Qther Factors

In determining whether sexually oriented materials are a significant or substantial part of a
business's stock in trade, the Zoning Administrator thinks it is also appropriate 10 look at how
extensively a video store promotes and/or advertises the sexunlly orisnted materials it has for sale
or rental, because advertising and/or promotion are among "the aggregate of things necessary to
carry on a business.” If a video store expends a substantial effort in advertising or promoting
sexually oriented materials, it will likely be perceived as a sexually ariented business, and attract
or cause the undesirable secondary -effects, such as diminution of property values, and altering

! The Department used the telephone directory, advertisements, and site visits to identify
the video stores.

12 "Sex toys" are further discussed in this opinion under Standards For Determining Whether o
Business is Sexually Oriented, Subsection B(1).
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nmghhorhood character, which the zoning repuletions are designed to prevt-ut Eurthermore, in
addition to using percentages of refail space and inventory as guidelines, it is appropriate to.
establish numerical standards. Numerical standards are required, because at some point, even
foliowmg the percentage guidelines, a business could have such a large number of sexually
arignted materials that the store would generate undesirable secondary effects.

In addition, if a video store alsg sells sexually oriented magazmcs or baoks, the Zoning
Administrator will determine whethér said books or magazines are a substantial or significent
portion of all of the magazines and books offered for sale by the business. Similarly, if the
sexuslly oriented materials for sale are new, then the geneml interest items of the same category
which are offered for sale should also be new. This comparison will be made so that video stores
will not be.able to felgn compliance with the Zoning Regulation's by carrymg used or undesirable
general. interest items while stocking new, more merchantable, sexually oricnted materials.

In assessing the facts, it is clear that there is a significant renge between the inventory percentages
set by Prince George's County and the City of New York. In addition, the volume of business
dore in adult videos in mixed use video stores varies dramatically region by region, The Zoning
Admiinistrator, however, cannot agree with Prince George's County that if a video store has as
little.as 10% of its stock in trade in sexually oriented materials it will cause undesirable secondary
éffects. Nor, an the other hand, can the Zoning Administrator agree that the 40% figure
promulgated by New York City will provide an adequate bulwark against undesirable secondary-
offfcts:

The District's survey shows that a ma'[oﬁt!,gﬁﬁeen) of the mixed use video stores in the District
have close to 30% or more of their inventory in sexually oriented materials, with morc than half of
those stores exceeding even New York City's stendards. All fifteen gre cleurly sexually oriented
because sexually oriented materials are e substantial and significant portion of their stock in trade.
All fifteen may be expected to cause the negative secandary effects that have been found in the
studies and cases referred to above. That these stores already operate in the District in no way
implies & contrary finding concemning secondary effects, Rather, the fact is that the District in
recent years, dus to budpet constraints, loss of personnel restructuring, and other factors, has
lacked the resourees to enforce all aspects of the zoning regulstions, let alone conduct studies to
document the effect of such businesses on the  surrounding neighborhoods. In addition, neither
the Constitution nor the epplicablc cases require the District to conduct such e study. The
concerns raised by residents of at least two neighborhcods about alleged sexually oriented video

 stores beginning operatlons provide sufficient basis for the Zoning Administrator to act to
interpret the zoning regulations and to devote still-scarce resourees to enforoe them, before
additiona! businesses commence operations and before existing businesses expand sexually
oriented operations without effective regulation.

After considering the measures teken in other jurisdictions, and examining mixed use video stores
in the District, the Zoning Administrator believes that & standard approxxmmmg the national
average of 18.5% of & storc's inventory (as reported in Adull Videa News), is appropriate.
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Therefore, while taking other factors into account, the Zoning Administrator believes that if more
than 15% of s store's. mvanta is compriséd of sexually-oriepted materials, it is a sexually
stablishnient. This standard accommoditesithe District's legitimate mixed use
video stores which have an gverage of 13%f their smck.xﬁ“mmy oriented materials, and limits.
the sale and rental of such items to the kind'of accessory-bi-incidental use contemplated by the
zoning regulations.

Standards For 1> ining Whether 2 Buginess is ly Oriente

Based upon the foregoing, the Zoning Administrator interprets the District of Columbia Zoning
Regulations, 11 DCMR §199.1, as is set forth below,

A. A retail or wholesale business has a substantial or significant portion of its stock in trade in
sexually oriented materials, and is therefore a sexually oriented business, when any of the
factors set forth below in paragraphs 1, 2, 3, or 4 epplies:

1. Mare than 15% of its inventory on display, iis areas open to the public,™ counted piece-by-
piece,’ are sexually oriented.

2. Tt devotes more than 5% of any one of its advertisements (in Columum inches for print
advertising and in air-time seconds for radio and television advertisernents) to the sexually
oriented materials it sells or rents. For print advertising, the words or pictures describing
sexually oriented materials cannot be the only words or pictures in the advertising, and

cannot be lagger than the smallest pxotures and/or typeface advertising non sexually
oriented materials. In addition, the Zonmg Administrator will consider the'use of color,
type size, layout or other graphic devices used in the store's ndvemsmg to determine
whether a disproportionate emphasis hes been placed on the store's sexually oriented
materials.

-3. Looking at each individual promational activity separately (which ineludes but is not
limited to contests, guest appearances, discounts, coupons or web site information), the
store gives disproportionate emphasis to the sexually oriented materials in its inventory.
Factors.such as the use of color, type size, layout and other graphic devices will also be
considered.

B. Irrespective of the applicability of the factors set forth above, a business establishment is
sexually oriented as sct forth in cither of paragraphs 1 or 2 below:

* "Open to the public* means those areas of the business cstablishment where customers
are ordinarily aliowed. Areas thaf are restricted to minars are considered "open to the pubfic* for
this calculation,

* "Materials in a storeroom or other areas that cannot be scen by customers, whether general
interest, or sexually oriented, shall not be counted.

-y
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1. The Zoning Administrator makies the detérmination that the sale of merchandise such as
three dimensional reproducfions af human genitalia, and other items which are commonly
known as “sex toys,” are sexua,llyonemed because such merchandise either “depicts”
human genitals and other spcclﬁcd anatomical arcas, or arc related to specified sexual
activities, and ther the sale of dlsplay of such ilems is not a customary aceessory use to &
mixed use video store mﬁ;he District of Columbia. A business that solls or displays such

merchandise is & sexually oriented business,,

2. Furthermore, the presence or opcrnuon of boaths or other apparatuses thraugh which
sexuaﬂy oriented video tapes may be viewed on the premises of a video store, and for
which consideration of any kind is charged, is not a customary accessory use to a mixed
use video store. A business that prowdes or operates such apparatuses is 2 sexually

oriented 1 busmess _

C. After obtnihin‘g’a ceriiﬁcatc of occu]iﬁncy as a non-sexuslly oriented business, a business may
still be determined to be operating as a sexually oriented business establishment based on the
source of its revenues, In malnng an assessment after a business has opened, the Zoning
Administrator may consider, in addition to the other factors discussed herein, the percentage
of business, in dollar volume, gen erated by the esteblishmieat's sexually oriented materials, and

apply the 15% standard,

In order to ensure that this intempretation of the zoning regulations meets with the approval of the
Zoning Commission, a copy of this opinion shall be sent to the Commission for review,

|

-

gadys Hicks, d B

. Acting Zoning Administrator

January 29, 1998



2000 Permsyivania Avemse, NW B-157551
Yided Comer 2311 Clavent Streer, N.W, C-2-B | B-156671 31 126 u% 3,058 1,889 6% MO
Video Corner 3722 N Street, NW., C2A |[Bas3s? | 1231 165 13% 3,403 2,184 9% NO
Video Entertainment 905 H Streer, NE. C2-A |81T7%91 520 n 14% 1,587 92 16% NO
Video King 1845 Columbia Raad, N.W. C28 |B1g2133 | 10 84 % 5,743 1,175 1% NO
Washingion Video {511 17th Strect, N.W, fc28 |B-esiss | 187 L2} 8% 1,890 1,871 8% NO
Washington Video 1653 Wisconsin Avenve, NW. | C-2-A | B-158304 $50 130 24% 2325 1151 1% NO
Washingion Video 2012 S Street, NW. ~ |c3s |80 508 224 an] 2o 1228 av, NO
Washington Video 401 M Street, SW. R B-159667 856 1.} 2% 1,763 1,152 a0% NO
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Capitol Video Sales 8-158531
Capited Vide Sales 1729 Commecticat Avenve, NW, | C-3-B | 6370138
Capitol Video Sales 514 Bih Street, SE. ca |87 YES
Capitol Video Sales 201 Massachuserts Averne, NE. | C-2-4 | Da4ie2 | non2 12 n% 5,049 2,060 29% NO
| Discourt Magazines & Videg | 750 6(h Street, NW. cA . B-igguszs | 338 130 8% 5,015 | 1993 % YES
Fun Fair * | 919 Sth Streer, N.W. C-2.C |B-176169 243 LI5S % %98 2924 % YES
Lamort Video 3171 Mt Pleasaot Sweer, MW, | C-2.4 | B-160478 | 1116 206 9% | 4343 661 12% NO
‘Penn Video 645 Pemsylvaria Avesve, SE. | C.2-A | B-167158 600 58 | 2476 21% am NO
Potomac Videa 3408 [daho Streer, N.W. C2B 8167024 | 1,600 %0 s%| 10790 656 & NO
Potomae Video 3418 Connectleut Avenue, NW, | C-2-A B-149814 1216 09 17 GAST 2,198 19% NHO
Potomac. Video 4301 Conoexticut Avemee. NW. | C-3-A  |B-167328 | 1,029 169 6% 6476 762 10% NO
Potoniac Video 4828 Conoecticug Avemee. NW, | C3-A | B-150747 1918 168 T 12330 890 ™ NO
'mmw 5536 Wisconsin Avenue. MW, B-1753350 5322 160 % 15,550 1,821 1% NOQ
Royee's Video Outlet 7445 Georgh Avenve, N.W. cza | 1920161 L3 565 sive|  1sm 6,081 61% YES
Stage One Video 3748 10th Strect, N W. Cza |B-IT7060 | 1747 370 10% 5,256 1,171 18% NO
Tape Headz Video { 1709 171k Street, N.W. C28 |B-IT3SNK 326 110 s 1719 1,052 3 NO |
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