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DISTRICT OF COLUMBIA’S REPLY TO THE APPELLANT’S
APPEAL OF THE OFFICE OF THE ADMINISTRATIVE HEARINGS’ FINAL
ORDER

The Appellee District of Columbia (“District”/ “DCRA”), by and through
undersigned counsel, respectfully submits its reply Brief to the Appellants’ Eimaj, Inc.
and Nicholas T. Filloramo (“Royce”) Brief filed with the Board of Zoning Adjustment
(“Board”) on January 10, 2008. The Board ordered the Appellant to file its brief on
January 10, 2008 and the District to file its Reply Brief by January 24, 2008.

STANDARD OF REVIEW

Appeals from the Office of Administrative Hearings regarding Notice of
Infractions for zoning violations may be appealed to the Board of Zoning Adjustment.
Pursuant to 11 DCMR § 3200.2, appeals to the Board of Zoning Adjustrnent may be
taken by any person aggrieved, or organization authorized to represent that person, or by

any officer or department of the District or federal government, affected by any decision
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of an administrative officer granting or refusing é building permit or granting to
withholding a Certificate of Occupancy (“C of O”) or any other administrative decision
based in whole or part upon any Zoning Regulations or Zoning Maps adopted pursuant to
the Zoning Act. In deciding if the lower administrative body was correct in its decision,
the Board reviews the record below to determine if the Court erred.

STATEMENT OF FACTS

On May 13, 1991, Royce filed an application with DCRA to obtain a C of O to
use the premises at 7445 Georgia Avenue, N.W., which is located in a C-2-A District, for
the rental of videos, cassettes, and electronic equipment. Royce stated in its application
that the business would not be sexually oriented. See, Exhibit 108. On May 13, 1991,
DCRA approved C of O Number B160889 for Royce to operate a business for the “rental
of videos, cassettes, and electronic equipment, not Sexually Oriented.” See, Exhibit 107.
A C-2-A District does not allow a SOBE without a special exception issued by the BZA.
Unless a business has grandfathering rights, a SOBE may be located only in C-3-B, C-3-
C, C-4, C-M and M zoning districts.

On June 3, 2004, due to a complaint that DCRA received, a DCRA Inspector
conducted an inspection of Royce Video. The DCRA Inspector determined Royce was in
violation of 11 DCMR § 3204.4 because Royce’s operation consisted of 50% adult video
rentals and sales including sex toys. See, Exhibif 106. During the inspection, the
inspector observed a display of adult magazines featuring unclothed bodies; dildos;
vibrators; chains with hand cuffs; sex lubricants, sex creams, and sex lotions; body-sized
female toys with breasts and vaginal areas; adult movies with ratings of both 2-X and 3-

X; and more. See, P Exhibits 100-104, 111-119. Based on the presence of sexual
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oriented items, the inspector determined that Royce was operating beyond the scope of its
“not sexually oriented” C of O. The DCRA Inspector issued a Notice of Violation and
Order to Abate informing Royce that the required corrective action would be to remove
40% of the adult videos. Royce Video continued to operate in violation of 11 DCMR §
3204.4 and the DCRA Notice.

On April 29, 2005, as a result of another complaint that a sexually oriented
business was being operated at the subject premises, a DCRA Inspector again inspected
Royce’s Video. During the inspection, the inspector observed a display case that
contains approximately ten items of merchandise that are commonly known as sex toys
and adult videos in an open area of the business, and advertising displays covering a
significant portion of the front of the building, of which there is a reference to adult toys
in prominent lettering. See, Exhibit 112. On May 9, 2005, DCRA issued Royce a Notice
of Infraction # N100089 for operating outside the scope of its C of O in violation of D.C.
Official Code § 6-641.09." See, Exhibit 105.

During the evidentiary hearing, Royce submitted its 2005 inventory to the Court
showing a total of 39,036 items, of which 435 were adult sex toys. See, Exhibit 1.
DCRA in support of its Notice of Infraction submitted the Notice of Infraction, Royce’s
C of O for a non-sexually oriented business, the C of O application, a letter dated April

29, 2005, and photographs depicting sexually oriented items.

! Building permits; certificates of occupancy

(a)... In the event that ...[regulations adopted under provisions of this subchapter] provide for the
issuance of certificates of occupancy or other form of permit to use, it shall be unlawful to use any building,
structure, or land until such certificate or permit be first obtained. It shall be unlawful to erect, construct,
reconstruct, alter, convert, or maintain or to use any building, structure, or part thereof or any land within
the District of Columbia in violation of the provisions of said sections or of any of the provisions of the
regulations adopted under said sections...




At the hearing, DCRA relied upon the 1998 Zoning Administrator’s Opinion
(“1998 Opinion”/”Opinion”) defining what was a SOBE, including what factors may be
used to determined whether the business is in fact a SOBE. DCRA also argued that it did
not rescind or modify the Opinion exempting businesses that were operaring at the time
the Zoning Administrator’s Opinion was issued. The District argued that the Zoning
Administrator’s Opinion was the agency’s interpretation of the zoning regulations.
Furthermore, Royce did not dispute this.

On March 12, 2007, the Court issued a Final Order finding Royce liable for
operating a sexual oriented business without a C of O and assessed a fine of $500.00 for
violation of D.C. Official Code § 6-641.09. See, Exhibit 202A. The Court adopted the
1998 Acting Zoning Administrator titled “Determining Whether a Retail or Wholesale
Video Store Selling or Renting Sexually Oriented Materials is a Sexually Oriented
Business” interpretation which sets out several criteria for determining whether a
business is a “sexually oriented business”, as that term is used in 11 DCMR § 199.1 2

The 1998 opinion gives notice to businesses and the public about how a mixed
use video store in C-2-A District may not offer for sale and/or rental of sexually oriented
materialé without proper C of O. The Zoning Opinion also informed the business
community that prior to opening a business selling or reﬁting sexually oriented materials
must first obtain a C of O as a SOBE which is restricted to operating only in the limited
zoning districts where sexually oriented businesses are permitted. The Court adopted the

1998 opinion and used it as basis to uphold the NOI. The Acting Zoning Administrator

2 An establishment having as a substantial or significant portion of its stock in trade, books, magazines,
and other periodicals, films, materials, and articles, or an establishment that presents as a substantial or
significant portion of its activity, live performances, films, or other materials, that are distinguished or
characterized by their emphasis on matters depicting, describing, or rzlated to specified sexual activities
and specified anatomical areas.




also determined that mixed-use video stores are to be defined as sexually oriented if sex
toys are for sale, as the Court found in this case. One of the criteria that the Court used
for determining whether a mixed-use video store is defined as sexually oriented is
whether it sells sex toys as stated in the 1998 Opinion.

In its Final Order the Court accepted the 1998 Opinion, along with the survey
report conducted in 1997 of the twenty-five mixed-use video stores in the District of
Columbia. The Court found that based on the 1998 Opinion survey, that fifteen of the
twenty seven stores, including Royce Video, had more than 28% material that was
sexually oriented.

Based on the Court’s finding, Royce filed this appeal on May 11, 2007.

ARGUMENTS
A. The Court Was Correct in Its Ruling that the Appellant Is A Sexually-

Oriented Business Establishment And Must Obtain A C Of O To Operate A
Sexually-Oriented Business In A C-2-A District

This Board must deny Royce’s appeal because the Court did not err in its ruling
that Royce’s Video requires a sexually oriented Business Establishment Certificate of
Occupancy for lawful operation. >

Based on the evidence before the Office of Administrative Hearings, the Court
had sufficient evidence to find that Royce is a sexually oriented business because it
found, that the sale of sex toys made an establishment sexually-oriented, in agreement
with the 1998 Memo. The Court accepted the Zoning Opinion that sex toys are vsexually

oriented items and require a C of O for sexually oriented business because the Zoning

3 In its appeal before the Office of Administrative Hearings, Royce did not (1) challenge the
constitutionality of the SOBE regulations, (2) discuss negative or secondary effect of such businesses; (3)
argue insufficient notice to comply with the 1998 Hicks Memo; (4) Estoppel; (5) Laches; and (6) arbitrary
and capricious enforcement of SOBE. Therefore, Royce is precluded from arguing it before this Board.
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Administrator is the District official who interprets the zoning regulations, and the Board
is determines if the zbning regulations were interpreted properly. The Court determined
that Royce was operating outside the scope of their C of O which specifically stated no
sexually oriented business. *

As the Court held, the Zoning Administrator has authority to interpret and enforce
D.C. Zoning Regulations. The Board is the only tribunal that has jurisdiction to review
zoning related matters Court held that *’[t]his legally recognized authority was conterred |
by the provision that makes the Zoning Administrator responsible for administratively
interpreting and enforcing the zoning regulations”. See Exhibit 1. The Court analyzed
that the Zoning Administrators are relied upon for enforcement of zoning regulations as
in this case. The Court accepted the District of Columbia Court of Appeals ruling that an
agency’s interpretation 6f its regulations is to be accorded great deference and not
reversed unless clearly erroneous or inconsistent with the Zoning Regulations. Kalorama
Citizens Associations v. District of Columbia Board of Zoning Adjustment, 486 A.2d
1183, 1184 (1985); Wallick v. District of Columbia Board of Zoning Adjustment, 486

A.2d 1183, 1184 (1985).

* In the Appellants appeal, the Appellant challenges the constitutionality of the zoning regulations
and the District’s ability to regulate SOBEs. The Board lacks jurisdiction to consider questions of
constitutionality. Moreover, it is the BZA's responsibility to interpret the local zoning regulations,
and its interpretation of those regulations is controlling unless plainly erroneous or inconsistent
with the clear language of such regulations. See Citizens Coalition v. District of Columbia Board
of Zoning Adjustment, 619 A.2d 940, 947 (D.C. 1993). Its authority is limited to hearing appeals
alleging error in the administration and enforcement of the Zoning Regulations. The sole issue
before the BZA was whether Appellant was operating a sexually-oriented business establishment
outside the scope of it’s C/O. The District will not address arguments pertaining to variances or
special exceptions for sexually oriented business because it is beyond the scope of the proceedings
below and jurisdiction of OAH. See Royce Motion, pg. 9-10. The only issue before this Board is
whether the court below erred in finding Royce was operating sexually oriented business beyond
the scope of Certificate of Occupancy.




The Court ruled that there is no basis for finding the Zoning Administrator’s
interpretation erroneous because the evidence clearly shows that Royce was offering sex
toys for sale as shown in the photographs and during the inspection. See, Exhibits 100-
104, 111-119. The Court was also able to conclude that evidence observed by the
Inspector, specifically the sale of adult magazines featuring unclothed bodies; dildos;
vibrators; chains with hand cuffs; sex lubricants, sex crearas, and sex lotions; body-sized
female toys with breasts and vaginal areas; adult movies with ratings of both 2-X and 3-
X; and more, were sufficient to be considered sex toys, thus requiring a C of O for sexual
oriented business.

Based on that evidence, the Court determined that Royce was operating outside
the scope of their C of O because it found (1) sex toys alone was sufficient under the
Zoning Administrator’s interpretation that it was a SOBE and therefore requires a C of O

' for SOBE and (2) that the C of O issued in 1991 non-sexually oriented business was not
the appropriate C of O.
The Court adopted the 1998 Opinion that:

A business establishment is sexually-oriented as set
forth in the paragraph below:

The Zoning Administrator makes the determination
that the sale of merchandise such as three
dimensional reproductions of human genitalia, and
other items which are commonly known as “sex
toys,” are sexually-oriented because such
merchandise either “depicts” human genitals and
other specified sexual activities, and that the sale or
display of such items is not a customary accessory
use to a mixed use video store in the District of
Columbia. A business that sells or displays such
merchandise is a sexually-oriented business. ( See
Exhibit 1, pg 12)




Therefore, the Court was correct in ruling that the NOI was properly issued.
Furthérmore, the Court’s analysis and interpretation of the District’s 10 year use
of the 1998 Zoning provided great weight and guidelines for determining SOBE’s and
whether a C of O must be required for certain business. The Acting Zoning Administrator
in 1998 issued an Opinion for the purpose of providing notice to District of Columbia
businesses and the public about the number of or allowable types of sexually-oriented
materials in mixed-use video stores before the stores would be required to obtain a C of O
as a sexually-oriented business establishment.
Again, the Court relied up the survey and found that:
Included in this Opinion was a survey conducted in 1997 of
the twenty-five mixed-use video stores in the District of
Columbia. It is undisputed that the survey found that
Royce video was one of fifteen of the businesses that had
more than 28% material that is sexually oriented. The
Opinion explicitly states: “the fifteen businesses would
meet any reasonable interpretation of
‘sexually-oriented business establishment’ as sexually
oriented materials are significant and substantial portions of
their stock in trade. ( See Exhibit 1, pg 6)
The Court accepted the 1998 standards in which to make a determination
of what is considered factors in determining an SOBE. The Opinion specifically
states that the following factors: the percent of sexually-oriented inventory on
display; the amount of a store’s print, radio and television advertising that is
sexually-oriented; whether promotional materials place a disproportionate
emphasis on sexually-oriented materials; whether the business sells sex toys;
whether there are booths or other apparatus for viewing sexually-oriented

material; and, the percentage of revenues generated by sexually-oriented

merchandise. See Exhibit 1. Here the Court found that sex toys are sexually




oriented items and require a C of O a sexually oriented business, and based on the
Court’s findings this Board must come to only one conclusion, the Court was
correct in finding that the NOI was properly issued for operating the scope of the
approved C of O of a non-sexually oriented business.

B. The Court Was Correct In Its Ruling That It Was Not Grandfathered

Because The Zoning Administrator’s Opinion Was Issued After The
Issuance Of The Certificate Of Occupancy.

The Court was correct in rejecting Royce’s argument that its business was
grandfathered in because Royce misinterpreted the Acting Zoning Administrator’s
Opinion. Pursuant to 11 DCMR 100.2, any use in effect prior to the adoption of the
zoning regulations in May 12, 1958 will be grandfathered in. It was clear from Royce’s
testimony at the hearing, that he commenced operating a sexually oriented business in the
late 1980’s at the subject premises. Therefore, Royce Video is not applicable to
grandfathering after the adoption of the zoning regulations in 1958.

Since this is not applicable to the grandfathering clause, the Court was correct in
determining that Royce was a sexually oriented business operating without a C of O.
.Additionally, the Zoning Administrator’s Opinion has not been revoked or revised; it 1s
the agency’s interpretation of its own regulation. The District agrees with Court’s finding
that the DCRA interpretation of the Zoning Regulation should be given deference.

The Court adopted the 1998 Hicks Opinion. The Opinion explicitly states that
fifteen of the twenty-five businesses surveyed “would meet any reasonable interpretation
of a ‘sexually-oriented business establishment’ as sexually oriented materials are a
significant and substantial portion of their stock in trade. And of those fifteen was Royce

and based on the Opinion the Court ruled that the NOI was properly issued.




Grandfathering in has not relevance here because the issue is whether they had a SOBE C
of O based on the clearly identified factors by the ZA in its opinion.
CONCLUSION
In conclusion, based on the foregoing the Court was correct in ruling that

the NOI for operating beyond the scope of the C of O in violation of the D.C.
Official Code § 6-641.09 was properly issued because Royce was operating an
SOBE without a C of O Based on the testimony by the inspector, photographs,
the C of O for a non-sexual oriented business and the application for the C of O,
there was sufficient evidence to support the finding.

Respectfully Submitted,

JILL STERN

General Counsel

Department of Consumer and
Regulatory Affairs
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MATTHEW/J. GREEN
Assistant Attorney General
Bar Number
E-mail: mathew.green@@dc.gov
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DORIS PARKER-WOOLRIDGE
Assistant Attorney General
Bar Number 433963
Suite 9400
941 N. Capitol Street, NE
Washington, DC 20002
(202) 442-8407 _

(202) 442-9447 (fax)
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| DISTRICT-OFCOEUMBIA
DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS
Petitioner
Case No: CR-1-05-N100089

V.

EIMAJ, INC. AND N.T. FILLORAMO
Respondents

' FINAL ORDER

L Introduction

This case involves a Notice of Infraction served by the Government on
Respondents Eimaj, Inc. and N.T. Filloramo alleging a violation of D.C. Official Code
§6-641.09 for operating beyond the scope of a certificate of occupancy. In the Notice,
the Government alleged that the -violation occurred on April 29, 2005 at Royce Video

located at 7445 Georgia Ave, N.W., and sought a fine of $500.

Respondents denied the violation, and a hearing was held on July 13, 2005. At
the hearing, J. Sinclair Long, Esq., appeared for the Government, and Allen James, the

charging inspector, testified for the Government. Andrea Bagwell, Esq., appeared for

Respondents. Respondents’ witnesses were Nicholas Filloramo, the named Respondent

and owner of Royce Video, and Mr. Gilliam, who operates another business in the
neighborhood.

EXHIBIT

i




Case No: CR-I-05-N100089

The Government contends that Respondents were operating beyond the scope of
the certificate of occupancy because they were operating a sexually oriented business

with a certificate of occupancy for a business that is not sexually oriented. !

The principal issue in this case is whether the nature and amount of sexually
oriented materials that Respondents’ video store displays for sale exceeds the amount that
a video store with both general interest and sexually oriented merchandise (called a

“mixed use” video store) may display without a certificate of occupancy for a sexually

oriented business.

Based on the entire record in this matter, I hereby make the following findings of

fact and conclusions of law:

II.  Findings of Fact

Nicholas Filloramo has operated Royce Video at 7445 Georgia Ave, N.W. since
1991. On May 13, 1991, Eimaj., Inc, a company that Mr. Filloramo owns, obtained a
certificate of occupancy to use the premises for the purpose of renting videos, cassettes,

and electronic equipment “Not Sexually Oriented.” Respondent’s Exhibit “RX” 6. The

! D.C. Official Code § 6-641.09, the statute Respondent is charged with violating,
provides in pertinent part:

Building permits; certificates of occupancy

(a) ... In the event that ...[regulations adopted under provisions of this
subchapter] provide for the issuance of certificates of occupancy or other
form of permit to use, it shall be unlawful to use any building, structure, or
land until such certificate or permit be first obtained. It shall be unlawful
to erect, construct, reconstruct, alter, convert, or maintain or to use any
building, structure, or part thereof or any land within the District of
Columbia in violation of the provisions of said sections or of any of the
provisions of the regulations adopted under said sections...



Case No: CR-I-05-N100089

application for the certificate of occupancy states that the proposed use of the premises is
for the rental of video cassettes and electronic equipment. There is no place on the
application form where an applicant is asked to state whether the business is sexually

oriented. RX 6.

On April 29, 2005, Inspector Allen James inspected Royce’s Video as a result of a
complaint that a sexually oriented business was being operated on the premises.? The
inspector measured the interior space in the store with a tape measure to determine its
total square footage. His measurements indicated that the total square footage of the
store open to the public was 1494 square feet. Then, based on his visual observations of
the areas in the store with sexually oriented merchandise, he estimated that approximately
50% of the floor area of the store was used for the sexually oriented materials. The
balance of the store contained videos for a general audience and other general

merchandise. The inspector did not count items on display in the store.

A drawing of the floor plan of the store provided by Respondents shows that the
portion of Respondent’s store where inventory is on display in areas open to the public
used for retail sales totals 1489 square feet.® RX 26. This space is comprised of 825
square feet that contains general entertainment videos and other general merchandise, and
637 square feet that contains adult entertainment videos and other sexually oriented

merchandise. Based on Respondent’s floor plan drawing, 42.7% of the store area where

2 The inspector does not know the identity of the complainant. Mr Filloramo believes that
an organization that wishes to occupy the building where his store is located made the
complaint. However, I find that the evidence is inadequate to establish the identity of the
coniplainant and it is not relevant to this case.

* This figure does not include the portions of the establishment that are used as office,
restroom, or storage.



Case No: CR-I-05-N100089

inventory is on display and open to the public contains adult entertainment and sexually
oriented material. Sinqe the Inspector’s determination that 50% of the store contained
sexually oriented material was based on visual observations and not actual measurements,
I will credit the measurements on the drawing submitted by Respondents and find that the

floor area containing sexually oriented material was 42.7%.

The portion of the store containing sexually oriented material is in the rear of the
store and is separated from the rest of the store by a wall with a door. A sign on the door
says “Adult Movie Room — No One Under 18.” RX 25 and 26. Although most of the
adult entertainment room contains videos, there is also a display case that contains

approximately ten items of merchandise that are commonly known as sex toys.

A report on Royce Video’s 2005 inventory submitted by Respondent shows a
total of 39,036 items. RX 27. The total number of items in the adult category shown on
the inventory report is 9,418, consisting of 8,034 adult movies, 435 adult toys, 216 adult
magazines, and 733 adult miscellaneous items. The total number of items shown on the
general inventory category in the inventory report is 29,618. * Thus, based on this report,
24% of the total inventory in the store is “adult inventory.” It is undisputed that all the

items categorized as adult inventory are all sexually oriented.

Respondent’s store is located in a free-standing building. There is an advertising

display covering a significant portion of the front of the building. The advertising

* The Government did not question the categorization of any of the entries on the
inventory report or the accuracy of the inventory report. The general inventory total
includes over 10,000 diamond cases for DVD’s and over 3,000 cases for video tapes as
general merchandise items. There was no evidence about whether these cases were
display items or carried as inventory for routine sale.



Case No: CR-I-05-N100089

includes the names and posters for some general audience movies, but does not include
the names and posters for adult movies. Although almost all of the display advertising on
the front of the store relates to general interest materials, there is a reference to adult toys

in prominent lettering. RX 23, RX 29.

In addition to the complaint that led to the Notice of Infraction in this case, there
was a previous compiaint in 2004. That complaint led to an inspection and the issuance
of a Notice of Violation and Notice to Abate on June 3, 2004. That Notice required the
removal of 40% of the adult videos as corréctive action. Mr. Gilliam, who operates a

business in the same neighborhood, is not aware of any neighborhood complaints about

Royce Video.

On January 28, 1998, the Acting Zoning Administrator, Gladys Hicks issued a
signed opinion entitled “Determining Whether a Retail or Wholesale Video Store Selling
or Renting Sexually Oriented Materials is a Sexually Oriented Business.” The
Administrator stated that she was issuing the opinion to give notice to businesses and the
public about how many sexually oriented materials a mixed use video store may offer for
sale and/or rental before it must obtain a certificate of occupancy as a sexually oriented
business establishment restricted to operating only in the limited zoning districts where

sexually oriented businesses are permitted. °

5 The Administrator’s Opinion indicates that a sexually oriented business establishment,
with the approval of the Board of Zoning Adjustments, could be located only in C-3-B,
C-3-C, C-4, C-M and M zoning districts unless a business has grandfathering rights.
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The Zoning Administrator’s Opinion (the “Opinion™) contains a report of a
survey conducted in 1997 of the twenty-five mixed use video stores in the District of
Columbia. The survey did not include establishments that carried no sexually oriented
material or that have authority to operate sexually oriented businesses. The survey found

that fifteen of the stores, including Royce Video, had more than 28% material that is

sexually oriented. The Opinion states:

All of the fifteen businesses would meet any reasonable interpretation of a
‘sexually oriented. business establishment’ as sexually oriented materials
are a significant and substantial portion of their stock in trade.

The Zoning Administrator then adopted an interpretation which sets out several criteria
for determining whether a business is a “sexually oriented business,” as that term is used
in 11 DCMR 199.1. One of the criteria for determining whether a mixed use video store
is sexually oriented is whether more than 15% of inventory on display is sexually

oriented.® Twenty of the twenty-five mixed use video stores surveyed had more than

15% of sexually oriented materials.

On February 3, 1998, the Chairman of the Council of the District of Columbia,
Linda Cropp, and the Chairman of the Committee on Consumer and Regulatory Affairs,
Harold Brazil, wrote a joint letter to David Watts, the Director of the Department of
Consumer and Regulatory Affairs stating that they were “concerned that these new
standards may have an adverse impact on many existing businesses which have not been
the subject of complaints from residents.” RX 3. They requested that DCRA “delay

implementation of these regulations on existing businesses that have been operating

¢ The Zoning Administrator’s Opinion contains several other standards for determining
whether a business is sexually oriented, which are discussed below.
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without complaints, until there has been an opportunity for the affected businesses and

communities t6 comment on these newly established standards.” RX 3.

Mr. Filloramo and other video store owners who were concerned about the impact
of that opinion on their businesses then met Mr. Watts. Mr. Filloramo testified that Mr.
Watts told them that the criteria set out in the Opinion would not be applied to existing
businesses, and that they could continue operations as long as they kept their sexually
oriented inventory under 50%. I am crediting that testimony for the following reasons:
1) there was no conflicting testimony; and 2) Members of the Council had urged DCRA
to reconsider the criteria in the Opinion as applied to existing business, making it
plausible that Mr. Watts gave assurances to the owners of existing businesses that the

criteria in the Opinion would not be applied to them.

III. Conclusions of Law

The zoning regulations at 11 DCMR 199.1 define a sexually oriented business

establishment as follows:

[A]n establishment having as a substantial or significant portion of its
stock in trade, books, magazines, and other periodicals, films, materials,
and articles, or an establishment that presents as a substantial or significant
portion of its activity, live performances, films, or other materials, that are
distinguished or characterized by their emphasis on matters depicting,
describing, or related to specified sexual activities and specified

anatomical areas.

The Opinion interpreting the regulation as applied to mixed use video stores was
issued pursuant to the Zoning Administrator’s authority to interpret and enforce the

zoning regulations. This authority was conferred by a provision that makes the Zoning
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Administrator “responsible for administratively interpreting and enforcing the zoning
regulations.”” The District of Columbia Court of Appeals has held that an agency’s
interpretation of its regulation is to be accorded great deference and not reversed unless
clearly erroneous or inconsistent with the regulation. Xalorama Citizens Association v.
District of Columbia Board of Zoning Adjustment, 640 A.2d 179, 180 (D.C. 1994);
Wallick v District of Columbia Board of Zoning Adjustments, 486 A.2d 1183, 1184
(1985).% Since there is no basis for finding the interpretation clearly erroﬁeous, this

tribunal is required to defer to the interpretation unless it has been withdrawn or

modified.

Current Status of the Administrator’s Opinion

Since the Opinion of the Zoning Administrator was issued in 1998, there have not
been any reported decisions by the Board of Zoning Adjustment, District of Columbia
Court of Appeals, or District of Columbia Superior Court that address the zoning of
mixed use video stores or discuss the Opinion of the Zoning Administrator. In addition,
no revisions of the Zoning Administrator’s opinion could be located. Because of this, and

Mr. Filloramo’s credible testimony“that the Director of DCRA told owners of existing

” Reorganization Order No. 55, II F (D.C. Code Ann. Title 1- Administration, Appendix
at 182, 185 (1973)

* In these cases, the court deferred to interpretations of the Board of Zoning Adjustments.
Cases decided by this administrative court involving infractions of zoning laws and
regulations may be appealed to the Board of Zoning Adjustments D.C. Official Code § 2-
1831.16(b). It is nevertheless appropriate for this tribunal to defer to interpretations of the
Zoning Administrator because deference is paid to an agency’s interpretations of its
regulations primarily because of the special expertise of each agency in its field. Diebold,
Inc. v. Marshall, 585 F.2d 1327, 1334 n. 10 (6™ Cir. 1978). If the interpretations of a
regulation by the Zoning Administrator and the Board differ, it is within the province of
the court that reviews the decision of the Board of Zoning Adjustment to determine
which interpretation merits deference. Martin v OSHRC, 111 S.Ct. 1171 (1991)
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video stores in 1998 that they were not subject to the Opinion, it was unclear whether the
Opinion had been rescinded or modified.

Consequently, this administrative court issued an Order on August 31, 2006
directing DCRA to file a statemént about whether the 1998 Opinion is DCRA’s current
‘interpretafﬁon for determining whether a mixed use video store is sexually oriented and
whether there was any opinion or other authority that exempts mixed use video stores in
existence at the time the Opinion was issued. In response, counsel for DCRA submitted a
statement indicating that the Opinion has not been rescinded or modified and that there is
no ruling or modification exempting businesses that were operating at the time the
Opinion was issued. Respondents were afforded the opportunity to reply, but have not
done so0.” As the Opinion has not been revoked or revised, it is the agency’s interpretation

of its own regulation that we must defer to in resolving this case.

The Zoning Administrator’s Opinion

The Opinion first notes that zoning laws may be used to restrict the location of
sexually oriented businesses. The Supreme Court has sanctioned the use of zoning
restrictions to combat the undesirable secondary effects, such as inl:reased crime and
reduced property values, which sexually oriented businesses can have on surrounding
neighborhoods. The Court has said, however, that such restrictions must do so “without

violating the government’s paramount obligation of neutrality in its regulation of

® Counsel for DCRA inexplicably treated our request for legal argument on these issues
as interrogatories, and provided extremely terse responses. However, as he is acting as
counsel for DCRA, we must assume that he is accurately representing the status of the
Administrator’s Opinion.
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protected communication.” City of Renton v. Playtime Theatres, Inc., 106 S.Ct. 925

(1986) (quoting Young v. American Mini Theaters, Inc., 427 U.S. 50, 70 (1975).

The Administrator then surveyed relevant case law, the regulations of mixed use
video stores in other jurisdictions, and the results of DCRA’s swrvey of twenty-five
" mixed use video stores in the District. Based on this review, the Administrator
formulated several standards for determining when a mixed use video store is sexually
oriented. The standards enunciated in the Opinion are based upon the following factors:
the percent of sexually-oriented inventory on ciisplay; the amount of a'store’s print. radio
and TV advertising that is sexually oriented; whether promotional materials place a
disproportionate emphasis on sexually oriented materials; whether the business sells sex
toys; whether there are booths or other apparatus for viewing sexually oriented material;

and, the percentage of revenues generated by sexually oriented merchandise.

In this case, there is evidence relating only to two of the standards: the percentage
of sexually. oriented inventory, and the sale of sex toys. We will address each of these

standards in turn.

Inventory on Display

Under the Administrator’s interpretation, a business is a sexually oriented
business if more than 15% of its inventory on display in areas open to the public, counted

piece-by-piece, is sexually oriented. Specifically, the Opinion states:

.... the Zoning Administrator interprets the District of Columbia Zoning
Regulations, 11 DCMR 199.1, as is set forth below.

A. A retail or wholesale business has a substantial and significant portion
of its stock in trade in sexually oriented materials, and is therefore a

10
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sexually oriented business, when any of the factors set forth below in
paragraphs 1,2,3,0r 4 applies:

1. More than 15% of its inventory on display, in areas open to the public,
counted piece-by-piece, are sexually oriented. :
As noted above, Respondents’ floor plan shows that the floor area containing
sexually oriented material was 42.7%. However, the Administrator’s interpretation
contains no standard based on the percentage of floor area that contains sexually oriented

material. Rather, inventory is to be counted “piece-by-piece.”

The only evidence showing inventory counted piece-by-piece is Respondents’
inventory listing. In that listing, Respondents categorize 24% of their inventory as
adult.'’ While this list shows total inventory, it does not show the percent of  inventory
on display, in areas open to the public, counted piece-by-piece” that is sexually oriented.

It is possible, for example, that only a small number of the sexually oriented items in

Respondents’ inventory - were on display in public areas.

Since the Government presented no evidence on what items in Respondents’
inventory list were on display, I cannot conclude that more than 15% of the inventory on

display in areas open to the public was sexually oriented.

° The Administrator’s opinion indicates that for the purpose of this calculation, materials
in storerooms or other areas that cannot be seen by customers are not counted, but areas
restricted to minors are considered “open to the public” and are counted.

'' The total inventory listed for the store is 39,036 items. Respondents have categorized
29,618 items as “general inventory.” Nearly half of the general inventory items are cases
for DVD’s and videotapes (DVD cases 10,157; Videotape cases 3,534). The
Administrator’s Opinion does not indicate whether items such as DVD cases, which do
not have either sexually oriented or general interest content, should be counted for the
purpose of determining the percent of inventory that is sexually oriented. If the cases are
not céunted, the percent of Respondents total inventory that is sexually oriented would be

much higher than 15%.

11
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Sale of Sex Toys

Even if the percentage of sexually oriented inventory is less than 15%, a mixed
use video store may also be found to be a sexually oriented business under the Opinion if

it sells merchandise commonly known as sex toys. The Opinion states:

B. Irrespective of the applicability of the factors set forth above, a business
establishment is sexually oriented as set forth in either paragraphs 1 or 2
below:

1. The Zoning Administrator makes the determination that the sale of
merchandise such as three dimensional reproductions of human genitalia,
and other items which are commonly known as “sex toys,” are sexually
oriented because such merchandise either “depicts” human genitals and
other -specified anatomical areas, or are related to specified sexual
activities, and that the sale or display of such items is not a customary
accessory use to a mixed use video store in the District of Columbia. A
business that sells or displays such merchandise is a sexually oriented

business.
It is undisputed that Royce Video was offering sex toys for sale at the time of the
inspection. Consequently, Royce Video was a sexually oriented business by virtue of its
sale of sex toys.

Respondents maintained that even if Royce Video is a sexually oriented business
as defined in the Opinion, it should not be found in violation because businesses in
existence at the time the Opinion was issued were grandfathered. Respondents point to

the following statement in the Opinion in support of this position.

Unless a business has grandfathering rights, sexually oriented business
‘establishment may, with approval of Zoning Adjustment, be located only
in C-3-B, C-3-C, C-4, C-M and M zoning districts.

This statement does not support Respondents’ position. It states only that sexually

oriented businesses may be located in certain restricted districts unless grandfathered. It

12
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does not indicate that the twenty-five mixed use video stores surveyed (none of which
had authority to operate as sexually oriented businesses) are grandfathered. Indeed, as
noted above, the Opinion explicitly states that fifteen of the twenty-five businesses
surveyed “wotuld meet any reasonable interpretation of a ‘sexually oriented businéss

ment’ as sexually oriented materials are a significant and substantial portion of

establishi

their stock in trade.”

Respondent also argues that it was grandfathered because the Director of DCRA
told the owners of mixed use video stores in 1998 that the Opinion did not apply to them.
While the Director of DCRA may have told the owners of existing businesses that they
would be exempt, DCRA took no action to revise the Opinion or exempt existing
businesses. When an agency changes its course, it must supply a reasoned analysis
demonstrating that its prior standard is being deliberately changed, and not simply
ignored. Brentwood Liquors v. District of Columbia Alcoholic Beverage Control Board
661 A..2d 652, 656 (D.C. 1995); Greater Boston Television Corp. v. FCC 444 F, 2d 841,
852 (D.C. Cir. 1970). The‘only reasoned analysis epunciating DCRA’s standards for
determining when a mixed use video store is a sexually oriented business is the 1998
Opirﬁon, which clearly does not exempt existing businesses. While DCRA could modify

the Opinion and provide a reasoned analysis exempting existing businesses, it has not

done so.

13
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Finally, Respondents maintain that they should not be found in violation because
there Have been few complaints about their operation. While the number of
neighborhood complaints is a factor that elected officials and zoning officials can and
should take into account in developing zoning regulations, it is not a factor that this

tribunal can take into account in deciding whether a regulation that has been adopted has

been violated.

The Government has established that Respondents were operating beyond the
scope of the certificate of occupancy in violation of D.C. Official Code §6-641.09
because they were operating a sexually oriented business without a certificate of
occupancy for a sexually oriented business. At the time of the violation, the authorized
fine for a violation of D.C. Official Code § 6-641.09 was $500. See 16 DCMR 3231.1;

16 DCMR 3201.1(b). As the violation has been established, a fine of $500 will be

imposed.

IV. Order

Based upon the foregoing findings of fact and conclusions of law, and the entire
. -
record in this matter, it is, hereby, this C! day of ﬂ ?Q*O{"’

2007:

ORDERED, that Respondents shall pay a total of FIVE HUNDRED
DOLLARS ($500) in accordance with the attached instructions within 20 calendar days
of the date of service of this Order (15 days plus 5 days service time pursuant to D.C.

Official Code §§ 2-1802.04 and 2-1802.05); and it is further

14
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ORDERED, that if the Respondent fails to pay the above amount in full within
20 calendar days of the date of mailing of this Order, interest shall accrue on the unpaid
amount at the rate of 1% % per month or portion thereof, starting 20 days from the date of

mailing of this Order, pursuant to D.C. Official Code § 2-1802.03(i)(1); and it is further

ORDERED, that failure to comply with the attached payment instructions and to
remit a payment within the time specified will authorize the imposition of additional
sanctions, including the suspension of Respondent’s licenses or permiits, pursuanf to D.C.
Official Code § 2-1802.03(f), the placemeﬁt of a lien on real and personal property‘
owned by Respondent, pursuant to D.C. Official Code § 2-1802.03(i), and the sealing of
Respondent’s business premises or work sites, pursuant to D.C. Official Code § 2-

1801.03(b)(7); and it is further

ORDERED, that appeal rights of any person aggrieved by this Order are set forth

below.

15
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PAYMENTS

If a payrient is required by this Order, to be properly credited to your case(s) the payment
must be sent to the attention of the Clerk of the Office of Administrative Hearings.
Payments are only accepted by check or money order and must be made payable to “D.C.
TREASURER.” More detailed information on how and where to make payments are
included on the enclosed payment instruction sheet.

IMPORTANT: Pleasé do net call the D.C. Court of Appeals with questions about’
how to make any paymests required under this Order. If you have questions, please
call the Clerk’s Office at the Office of Administrative Hearings on 202-442-9094.

APPEALS OF VIOLATIONS OF THE DISTRICT OF COLUMBIA ZONING
LAWS OR REGULATIONS

Any party suffering a legal wrong or adversely affected or aggrieved by a determination
involving infractions of the District of Columbia Zoning Laws or Regulations, including
Title 11, Chapter 32 of the D.C. Municipal Regulations, may appeal such determination
to the District of Columbia Board of Zoning Adjustment (the “Board”) pursuant to D.C.
Official Code § 2-1831.16(b) by filing a Notice of Appeal to the Board at the following

address:

District of Columbla Board of Zoning Adjustment
441 4" Street, N.W., Suite 210 South
Washington, DC 20001
202-879-2700

IMPORTANT NOTICES:

1. By law, the amount of a lawfully imposed fine cannot be modified or reduced on
appeal. D.C, Official Code § 2-1831.16(g).

2. In accordance with D.C. Official Code § 2-1802.04(a), this Order shall become
final 15 calendar days after the date of service. Filing of an appeal does not stay
(stop) the requirement to comply with a Final Order, including any requirement to
pay a fine, penalty or other monetary sanction imposed by a Final Order. If you
wish to request a stay, you must first file a written motion for a stay with the Office
of Administrative Hearings. If the presiding Administrative Law Judge denies a
stay, you then may seek a stay from the Board.

16



Certificate of Service

By U.S. Mail (Postage Paid):

Eimaj, Inc

N.T. Filloramo
5225 Pooks Hill Road
Bethesda, MD 20814

Andrea Bagwell, Esq.

Harmon, Wilmot, & Brown, LLP
1010 Vermont Ave, N.W.

Suite 810

Washington, D.C. 20005

I hereby certify that on H arch 12

2007 this document was caused to be
served upon the parties listed on this
page at the addresses listed

and em stated

17 1_%
Clerk / Deputy €lerk

By Inter-Agency Mail:

Sinclair Long, Esq.
Department of Consumer and
Regulatory Affairs

941 North Capitol Streét NE
Washington, DC 20002

Jill Stern, Esq.

Acting General Counsel

Department of Consumer and
Regulatory Affairs

941 North Capitol Street NE, Suite 9400
Washington, DC 20002
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ERNMENT OF THE DISTRICT OF Ct ABIA

NOTICE OF INFRACTION NoticeNo. N 100089
Issuing Agency: | | DOH [ | DMH MRA [CH*vor [

Date of Service
[]crsa [ ]rems [ ] other [ ] 2*Not 1 NOI No. )

LY Georsy Mo, Al |

Location of Infraction: ~ Typ& of Location: [ ] VacantLot [ Construction Site || Occupied | Other

t;/"///sf/ TAC » : (262) 72 3 3
Busmess/Company Name Charge as Respondent (circle)@ NO Telephone Number

£ o ri — (c2) 7233

Indivxdual Name Last, First, Middle) Charge as Respondent (crcle): @_S) NO Telephone Number
AT froks Al BN
Mailing Address ‘

e T sttt V2700, FC
City - State ZipCode _°

Business License/Permit Type Business License/Permit No.

You are charged with violating the District of Columbia laws or regulations stated below. You MUST SIGN and RETURN

this form WITHIN 15 DAYS of the date of service. You must also indicate bélow each infraction whether you ADMIT
ADMIT WITH EXPLANATION or DENY. Instructions on back.

If you DENY one or more of the infractions, you must timely sign and return this form as your answer. If you do so, a hearing in your case is pre-
scheduled on the “day of s at AM / PM at the following location:

Office of Administrative Hearings, » Suite , Washington, D.C.

D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction
. i 4 s . \c_\ $ -
DC e G- YO
Nature of Infraction ("2 A&Tls"/l K” il 5.8t s ey A (oF ('6"6 /' #+ (J///{— CE &Cl"iﬂ"’zf\(‘/

Date of Infraction ‘//ﬁ?éf Time of Infraction /)7 )élb\

Statutory Penalty (if applicable)
$

Previous Infractions Committed 1

2 3 4
- >
ANSWER: [] ADMIT (Pay Fine) [} DENY (Appear for a Hearing) [ Apmit wrth EXPLAJ;ATI @ % g by Mail)
Signature g_, =z 2
D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutoryﬁnalty@fﬁ@hcable)
$ =5
3 \ —
Lo LMo
A L=
AT
Nature of Infraction ) ﬁ‘ﬂ =
J ==
Date of Infraction Time of lnfrggtion ___.Previous Infractions Committed- + =5 2 % ; 3
o <«
ANSWER: [] ADMIT (Pay Fine) [ ] DENY (Appear for a Hearing) ] ADMIT WITH EXPLANATIGN (Heafing by Mail)
Signature

Total fine amouﬁt due for all infraction(s) $

WARNING: Failure to answer (see reverse) each infraction on this Notice within 15 days of the date of service by signing and returning this form will

result in assessment of a penalty equal to and in addition to the specified amount of the fine. You alse may be subject to other penalties and actions allowed by
law including suspension and non-renewal of your license or permit, the sealing of your business, a licn being placed on your property, and attachment of your
equipment. If this is your second Notice for the charges, your failure to respond within 15 days of the date of service will result in the assessment of a penality
equal to twice ‘the amount of the fine. For Medicaidfunded facilities; This Notice and information obtained through this proceeding may be used for evaluation
under applicable law, inc)uding 42 CFR Chs. 442 and 483 and for any proceeding under 42 CFR Ch. 431. For information call (202) 442-9091.

| declarfjgder Ity ofperjury that I observed and/or, dezermined7hat the infraction(s) charged have been committed. __
W Lbre - JMM*Y T

W/ Y/2Y,
Inspector’s/Investigator’ S/ngnature Print Name Daté€ Badge/Identification Number

| sign my name below to acknowledge receipt of this Notice of Infraction and not as an admission of guilt or liability to the charge(s) listed

Respondent's Signature Print Name ‘ Date EXH'B'T
OAH (WHITE) RESPONDENT (YELLOW) INSPECTOR (PINK)

Form OAH-§12, Rev. 09-04




April 29, 2005

MEMORANDUM

To: Toye

From: Allen James

Re: Royce Video
(EIMAJ, Inc.)

On Thursday, April 28, 2005, a zoning inspection at the above captioned property (7445
Georgia Avenue, N.W.) revealed that the business does have a certificate of occupancy to
operate as a “Rental of video cassettes and electronic equipment.”

An inspection was necessitated because of allegations from the community that the.
facility was a “sexually oriented business.” One of the mechanisms employed to
determine if a business is a sexually oriented business is to determine the percentage of
merchandise sold depicting sexual activity.

Our inspection determined that the business is approximately 45°X42° (1,494 Square
Feet). The standard used to determine whether a business is a sexually oriented business
is to determine how much of the facility used exclusively for the sale of sexually oriented
items.

My determination after the inspection concluded that approximately 50% is sexually
oriented business.

Accordingly, a citation was issued for five hundred ($500.00) for operating outside the

— e ——

Hearing.

EXHIBIT
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No.B 160889

* Jk Distnict of Columbia Goverament
M— Department of Consumer and Regulatory Affairs
Building and Land Regulation Administration Zoning Division

8LRA-17
{Rev. 6/86) P.0. BOX 37200 — Washington, D.C. 20013-7200

CERTIFICATE OF OCCUPANCY 5/13/91
{date)

Eimaj, Inc,
fioor(s)

on the _1sf
square 2962

22
for the following

Permission is hereby granted to

to use suite(s)
of the building located on lot(s)

known as premises.____________ 7445 Georgia Ave., N.W
purpose(s) . . Raatal-0f Video Cassets, & Electronic Equipment
* NotSexually Oriented.— 1.1
su .
BZA #: EXPIRATION DATE:

THIS CERTIFICATE SHALL BE POSTED CONSPICUOUSLY ON THE ABOVE PREMISES

AT ALL TIMES. 1T 1S VALID INDEFINITELY, unless an expiration date i3 stated, ONLY

for the premises, or part thereof, and for the purpose(s), indicated above, and IS NOT ZO N,E C/ 2/ A FEE $ 21.00
TRANSFERABLE to another person or premises under ANY, conditions. ANY CHANGE
in the type of business, ownership of business, of part of premises used therefor, will
render this Certiticate VOID and a NEW Certificate must be obtained.

OFFICE COPY:




* * * {PRINT OR TYPE WITH BLACK INK ONLY — DO NOT WRITE IN SHADED AREAS)

INTAKE GOVERNMENT OF THE DISTRICT OF CCLUMBIA
Depariment of Consumer and Regulatory Aflairs
9:00 - 3:00 ~3.91
APPLICATION FOR CERTIFICATE OF OCCUPANCY l’}"’é L2
chAS ° MARK OUTS & WHITE OUTS NOT ACCEPTED 225 Racelpt l\_g _S

. paom * Y Traas. l_g?_ﬁ’(é,“/ﬂ/,ﬂ_—

APPLICATION FEE OF $20.00 IS NON-REFUNDABLE
{1} Address of Business 7445 Sulte/Acom ¥ _ﬁ;ﬁ’_/_—
{2) Telephone Ne. o! Business 202=723-5600 ___ Lot 22 Square _2962 _

{3) Trade Name of Business __Royces Fentals
INFORMATION {4) 1s Business Incorporated? D No (5 Yes (Altach Letier of Good Standing and compiete Line §)

ON PROPOSED {5) Presicent. M. T, Filloramo vice Presidens Jamie Johns Secretaryfls Boslyn 2. Gorden

BUSINESS
(6} 15 Business a Parjdership? 3t No 0O Yes
() Business Ownerf _Nicholas T. Filloramo ) /_EIMAT ﬂ:U(’ 202-723-5600
(See lmtmcﬁs} Tal. No. (days)
{8) Buslness Owner's.Home Addrass _S228 Pooks Hill Rd Ppi—hnqﬁz Ul Zip Code _20214
(8) T Ownership Change [ Partisl Occupancy [ New ?ldg. X0 Use Change O Load Change BZA No. (J_
{10) Proposed Use of Business . Rental of Video Cassets, Flectronic Pmipment
INFORMATION
ON (11} Is Business Sexusily Orionu]IAccdjlnq to D.C. Zoning 7qu¢uons? § No O Yus
OCCUPANCY (12) Proposed O y Losd \3.5 i - N y ] Square Fest Occupied 2,520
(13) Which Floors to be Occupled lst Basement? NO___
4 Prior yse ___ Convenience Store (7-Fleven)
o
(15) Building Owner Capital puilding : i Tel. No. (day§)31=9113
'Ngﬂhﬁ?{é‘é" {16) Building Owner's Address §mZip Code 20814
BUILDING {17) Matersials of Buliding Cinder Block/Brick -
(18) Square Feet Occupied 2,520 _ No. of Fioors 1 8 i \al
1 certity thal ail of the stalements on this applicat re frue 1o the best o my knowiedge and betiel. | agree to comply with
all spplicable laws and regulations of theD/.c\;}}mya
{19) IF OWNER OF BUSINESS 5.10.91
ATTESTATION : Signature Date:
AND IF AUTHORIZED AGENT FOR DWNER OF Busmsss {Attach Authorization)
SIGNATURE. (20) Name of Agent ___Roslyn A, Gordon lef ;6(%4&/7&/1 m 91
PRINT CLEARLY Signafy, Dete

(21) Address of Agent ,.lZZ.LHa.mard

D D

w

wfe 3, R S e

(24) Premises Condemned ;l’(/o/D—'Yes Cleared By
N

lNFo:éwsA'\(TION (25) Bullding in RLA Zone o D Yes Cleared Yz r Date ,«;ﬁ ,
{26) Residenti o D Yss Smoke Det. Info. Given L— M Ad Date s;j_ .'74
LICENSE {27) Licenses Required W} ) /KCM/LUL( < b
RRANCH ) Reviewed By , X J oae S 13 Y

yfone -1 - A
-A(30) Prior-VUse T T e & EY
ZONING \/

OFFICE ‘
| (31) Centiticale # é/ 5___3 g_j_oom lssued __L_,L_j s M BZA No. ’ oved G Di ved
{321 Accepted for Filing by g g paeS 13/ j _

(33) Prior Use Cade Proposed u:
EXAMINER'S (34) Use Change (0 No )ﬁYos tnspect. quulrcd o [ Yes By é%__ Datr_gLLZ
USE (35) Inspaction Fee § issuance Fee 8&_7:___
(36) Aporoved lor Issuance by ale ‘5.,15/ %
{37} Date of Scheduled C/O Inspections - AMPM
INSPECTION (38} Inspection Status Apptoved O Disapproved O By Branch Date
BRANCH (39) Inspector's Signatyre Printed Name

{40) Reason lor Disapproval

~ -
(41) O Approved O Denled D Cancelled [Q &‘24 y} -
X [ &a7@ o
OCCUPANCY

PERSONNEL 2 R for Cancelation/Danial

{43 Certificate of Occupancy No. 4& /@Pj? Date of issuance . 5 - /3 Q/

{44) Bidy. Elec. Plymb. Fire Zoning

BiOPITE -uf’ WHITE~CRA cuuus.no.np!,b 5 . 1 5 ) 9’(;'"'_”’"‘."'

il
I

EXHIBIT
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GOVERNMENT OF THE DISTRICT OF COLUMEIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
BUILDING AND LAND REGULATION ADMINISTRATION

Opinion of the Zoning Admiuistrator

Determining Whether a Retail or Wholesale Video Store Selling or Renting Sexually Oriented

Matcrials is a Sexually Qriented Business

Background

In response to letters and complaints received by the Department of Consumer and Regulatory
Affairs alleging that certain retail video stores are, or are intended to be operated as, sexually
oriented business establishments as that term is defincd in the zoning regulations (Title 11 of the
District of Columbia Municipal Regulations, Section 199.1), the Zoning Administrator finds it
necessary to interpret the zoning regulations in regards to video stores which sell or rent both
general interest' and sexually oriented materials.

Unless a business has grandfathering rights, sexually oriented business establishments may, with
approval by the Board of Zoning Adjustment, be located only in C-3-B, C-3-C, C-4, C-M and M
zoning districts. These districts provide ample locations for sexually oriented business
establishments, and, accordingly, there is no constitutional requirement that sexually oriented
business establishments be allowed in any other zoning district. Businesses and the public,
however, have a right to know, in more concrete terms, how many sexuslly oriented materials, if
any, may a mixed use video store offer for sale and/or rental before it must obtain a certificate of
occupancy as a sexually oriented business establishment and therefore be prohibited from
operating in districts other than those listed above.® It is within the Zoning Administrator's

'General interest videos are videos which are not sexually oriented, Stores which carry
only general interest vidcos are "general interest” stores, while stores that cany both general
interest and sexually oriented videos are referred to as "mixed use" stores.

*'Sexually oriented materials" are those materials which can be characterized by their emphasis
on matters depicting, describing, or related to specified sexual activities and specified anatomical
areas, as defined at 11 DCMR § 199.1,

* The zoning regulations do not apply an obscenity standard in dcﬂning sex: ua[ly oriented
businesses. The Zoning Administrator, therefore, does not believe that in a zoning contc\t it
is appropriate to apply a "community standards" test as described in Miller v. Cali

S.Ct. 2607 (1973.) T EXHIBIT




30798 [3:3S No.002 P.0O3

interpretive authority to provide such clarification. Pursuant to Reorganization Order No. 555,
I F (D.C. Code Ann. Title 1.-Administration, Appendix at 182, 185 (1973)), the Zoning
Administrator "shall be responsible for administratively interpreting and enforcing the zoning
regulations." The District of Columbia Court of Appeals has repeatedly recognized this authority,
often stating, as it did in Kalorama Citizen's Association v. District of Columbia Board of Zoning
Adjustment, 640 A.2d 179 (D.C. App. 1994), that:

we give "great deference" to the agency's interpretation of its regulations, which
we may not reverse unless it is clearly erroneous or inconsistent with the
regulations.

It is the purpose of this Opinion to interpret the zoning regulations of the Listrict of Columbia so
as to provide standards by which proprietors of mixed use video stores and the public may
determine whether & video store is a sexually oriented business establishment.

Discussion

1. Sexually Qriented Business Establishments: Definitions

The zoning regulations at 11 DCMR § 199.1 define a sexually oriented business establishment as
follows:

[A]n establishment having as a substantial or significant portion of its stock in
trade, books, magazines, and other periodicals, films, materials and articles or an
establishment that presents as a substantial or significant portion of its activity, live
performances, films or other material which are distinguished or characterized by
their emphasis on matters depicting, describing, or related to specified sexual
activities and specifled anatomical areas.

The terms "substantial," "significant," and "stock in trade" are not defined in the zoning
regulations. When a specific word is not defined in the zoning regulations, the Zoning
Administrator relies on Webstet's Unabridged Dictionary (3rd Edition), to provide clarity.* In
considering these definitions, the Zoning Administrator concludes that "substantial" means "to a
large degree" but not necessarily a majority of a business's stock in trade. This is especially so
because "substantial” is used in conjunction with the word "significant." "Significant" is not
synonymous with "predominant” or other majoritarian terms, and therefore it is clear to the
Zoning Administrator that thie Zoning Cofmission set a siandard of less than 50%. In examining
a business's stock in trade, the Zoning Administrator will assess "the aggregate of things necessary
to carry on the business,"* which, in addition to inventory iteras, includes advertising and

promotion activities and signage.

‘See the Appendix to this opinion which carries the full definition of each term, with the
relevant portions highlighted in bold italic.

’ Webster's, supra.
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2. Secondary Effects

The United States Supreme Court has made it clear that the application of zoning restrictions to
sexuaily oriented opusinesses may ve “GesIgRea Lo combai the uhdcsirable secondary ciiccis ol
such businesses." However, such restrictions must do so "without violating the government's
paramount obligation of neutrality in its regulation of protected communication," City of Renton
v. Playtime Theatres, Inc,, 106 5.Ct. 925 (1986). Undesirable secondary effects "contribute to
neighborhood blight," fd, and include "increased crime rates, depreciation of property values,
deterioration of community character and the quality of urban life".® In addition, in Baltimore
Boulevard, Inc. v. Prince George's County of Maryland, 684 F.Supp 884 (1988), while some
sections of the county's zoning regulations for adult bookstores’ were found to be
unconstitutional, the section of the regulations that defined adult book stores as having more than
25%" of their stock in trade in sexually oriented materials passed constitutional muster.

In sum, it is clear that through zoning, the District may restrict the placement of sexually oriented
businesses to protect its citizens from the undesirable secondary effects of such establishments.
Furthermore, it appears that in addition to clearly described standards regarding how a business
promotes itsclf, combined with percentage-based formulae will give all the parties concerned clear
guidelines. Moreover, the use of numerical standards will serve as a protection against unfair or
arbitrary enforcement. Understanding the foregoing, the question then becomes what percentage
of sexually oriented materials may a mixed use vidco store carry or display and what other
activities may it engage in without creating undesirable secondary effects, In that regard, to learn
what other governments have determined in this respect, and to assess video retailing industry
norms, the Zoning Administrator considered the zoning regulations for adult businesses

From the 1995 resolution of the City Planning Commission of the City of New York.
In addition to conducting its own study, New York based its findings on research done by the
Town of Islip, New York, Los Angeles, California, Indianapolis, Indiana, Whittier, California,
Austin, Texas, Phoenix, Arizona, Manatce County, Florida, New Hanover, North Carolina, and
the State of Minnesota, all of which concluded that adult uses tended to produce adverse
secondary effects.

7At the time the suit in Baltimore Boulevard began, an "adult book store" in Prince George's
County was defined as:

Any commercial establishment that hastwenty-five percent (25%) of its sfock in books,
periodicals, photographs, drawings, sculpture, motion pictures, films or other visual
representations which depict sadomasochistic abuse, sexual conduct or sexual excitement
as defined by Article 27 Section 416A of the Annotated Code of Maryland and does not
otherwise qualify as a theatre or nonprofit free lending library.

'While Baltimore Boulevard was pending, the county lowered the threshold to 5%, and
in 1997, it raised the threshold to 10% of a store's inventory. This change went into effect
in January of 1998.
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promulgated by the City of New York and Prince George's County, Maryland, as well as a recent
national survey conducted of approximately 4,000 video stores by the publication Adult Video
News.’

Regulations in Other Jurisdictions and Industry Practices
A. New York City Regulations:

In 1995, in case # N 950384 ZRY, the Planning Commission of the City of New York amended
the City's zoning regulations conceming "Adult Establishments,” In the.amendments, New York
defined an adult establishment as follows:

[A] book store which has a "substantial portion" of its stock in trade in any one or
more of the following...video cassettes,'® or other visual representations which arc
characterized by an emphasis upon the depiction or description of "specified sexual
activities" or "specified anatomical areas."

In the resolution enacting the zoning amendments, the New York City Planning Commission
advised that if more than 40% of a store's stock in trade or retail space was devoted to sexually
oriented material, the business would be considered an adult establishment. In addition, New
York established a cap of 10,000 square feet of retail space for the display of sexually oriented
materials regardless of how much total retail space a store occupies.

B. Prince George's County Regulations:
The County Council has revised inventory percentages twice since Baltimore Boulevard was filed.
First, the county lowered its inventory threshold to 5% (from 25%) and then raised the threshold

to 10% in late 1997. Regardless of the percentage amount, however, Prince George's County has
used inventory percentages to define sexually oriented businesses for at least 10 years,

C. Video Industry Survey:

From 1996 thraugh 1997, Adult Video News conducted a survey of more than 4,000 video

? "The First Amendment does not require a city, before enacting such an ordinance, to
conduct iew studies of produce evidence independent of that already generated by other cities, so
long as whatever evidence is relied upon is reasonably believed to be relevant to the problem that
the city addresses." In addition, "the city must be allowed a reasonable opportunity to experiment
with solutions to admittedly serious problems.” Renton, supra. See also FW/PBS, Inc. v. City of
Dallas, 110 §.Ct. 596 (1990). It is the Zoning Administrator's opinion that this reasoning also
applies to the administrative interpretation of regulations.

' Because the New York City Regulations were updated, video tapes were included in its
definition of materials. While video tapes are not specifically mentioned in the District's zoning
regulations, they certainly fall within the category of "other material.”

4
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stores. In its annual publication, "AVN's 1998 Adult Entertainment Guide,” the magazine
revealed that in stores which carry both adult and general releass titles, the adult titles comprise,
on average, 18.5% of a store's inventory. In addition, in the Northeast region of the country, the
“adult percentage of the video market" is 36%, while the in the Southeast and Mid-South regions
the percentages are 11.7% and 9.9%, respectively. The survey also discovered that in the
Northeast the average number of adult videos in stores which carried both adult and general
interest videos was 700, In the Southeast and Midsouth, the average inventory of sexually
oriented video tapes in mixed use video stores was 267 and 279 items, respectively.

4. Survey of Video Stores in the District Which Carry Sexually Oriented Materials

Beginning in November of 1997, the Department of Consumer and Regulatory Affairs conducted
a survey (see Appendix II), of all of the 25 mixed use video stores in the District." The purpose
of the survey was to determine the percentage and actual number of sexually oriented materials in
the respective businesses, as well as the percentage and actual square footage of floor space used
in each store for the sale and display of sexually oriented meterials. The Department did not
include video stores which carricd no sexually oriented materials, nor did it survey establishments

which have the authority under the zoning regulations to operate as sexually oriented businesses,

As regards the percentage of the inventory represented by sexually oriented materials, the survey
showed a broad division into two scgments: a high cnd, beginning at 28%, and a Jow end,
beginning at 6% and reaching no higher than 19%. There were no stores in 2 middle segment
ranging from 20% to 27%. Ofthe fifteen stores in the high end, nine would exceed New York's
40% standard. Of those, five went beyond 50%, and four of the latter five also offered “sex toys"
for sale.'? All of the fifteen businesses would meet any reasonable interpretation of a "sexually
oriented business establishment,” as sexually oriented materials are a significant and substantial
portion of their stock in trade. In contrast, ten stores at the lower end, which run the gamut from
single-store operations to a local chain and a national chain, carried sexually oriented materials in
an average of 13% of their total stock.

5. Qther Factors

In determining whether sexually oriented materials are a significant or substantial part of a
business's stock in trade, the Zoning Administrator thinks it is also appropriate to look at how
extensively a video store promotes and/or advertises the sexually oriented materials it has for sale
or rental, because advertising and/or promotion are among "the aggregate of things necessary to
carry.on a business.”- If a-video-store expends a substantialeffort in advertising or promoting
sexually oriented materials, it will likely be perceived as a sexually oriented business, and attract
or cause the undesirable secondary effects, such as diminution of property values, and altering

" The Department used the telephone directory, advertisements, and site visits to identify
the video stores.

2 “Sex toys" are further discussed in this opinion under Standards For Determining hg;her a
Business is Sexually Orented, Subsection B(1).

F:'
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neighborhood character, which the zoning regulations are designed to prevent. Furthermore, in
addition to using percentages of retail space and inventory as guidelines, it is appropriate to
establish numerical standards. Numerical standards are required, because at some point, even
following the percentage guidelines, a business could have such a large number of sexually
oriented materials that the store would generate undesirable secondary effects.

In addition, if a video store also sells sexually oriented magazines or books, the Zoning
Administrator will determine whether said books or magazines are a substantial or significant
portion of all of the magazines and books offered for sale by the business. Similarly, if the
sexually oriented materials for sale are new, then the general interest items of the same category
which are offered for sale should also be new. This comparison will be made so that video stores
will not be able to feign compliance with the Zoning Regulations by carrying used or undesirable
general interest items while stocking new, more merchantable, sexually oriented materials.

Conclustans

In assessing the facts, it is clear that there is a significant range between the inventory percentages
set by Prince George's County and the City of New York. In addition, the volume of business
done in adult videos in mixed use video stores varies dramatically region by region. The Zoning
Administrator, however, cannot agree with Prince George's County that if a video store has as
little as 10% of'its stock in trade in sexually oriented materials it will cause undesirable secondary
effects. Nor, on the other hand, can the Zoning Administrator agree that the 40% figure
promulgated by New York City will provide an adequate bulwark against undesirable secondary
effects.

The District's survey shows that a majority (fifteen) of the mixed use video stores in the District
have close to 30% or more of their inventory in sexually oriented materials, with more than half of
those stores exceeding even New York City's standards. All fifteen are clearly sexually oriented
because sexually oriented materials are a substantial and significant portion of their stock in trade.
All fifteen may be expected to cause the negative secondary effects that have been found in the
studies and cases referred to above. That these stores already operate in the District in no way
implies a contrary finding concerning secondary effects. Rather, the fact is that the District in
recent years, due to budget constraints, loss of personnel, restructuring, and other factors, has
lacked the resources to enforce all aspects of the zoning regulations, let alone conduct studies to
document the effect of such businesses on the surrounding neighborhoods. In addition, neither
the Constitution nor the applicablc cases require the District to conduct such a study. The
concerns raised-by residents of at-least two-neighborhoodsabout alleged sexually oriented video
stores beginning operations provide sufficient basis for the Zoning Administrator to act to
interpret the zoning regulations and to devote still-scarce resources to enforce them, before
additional businesses commence operations and before existing businesses expand sexually
oriented operations without effective regulation.

After considering the measures taken in other jurisdictions, and examining mixed use video stores
in the District, the Zoning Administrator believes that a standard approximating the national
average of 18.5% of a storc's inventory (as reported in Adult Video News), is appropriate.
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Therefore, while taking other factors into account, the Zoning Administrator believes that if more.
than 15% of a store's inventory is comprised of sexually oriented materials, it is a sexually
oriented business establishment. This standard accommodates the District's legitimate mixed use
video stores which have an average of 13% of their stock in sexually oriented materials, and limits
the sale and rental of such items to the kind of accessory or incidental use contemplated by the
zoning regulations.

Standards For Determining Whether a Buglness is Sexually Oriented,

Based upon the foregoing, the Zoning Administrator interprets the District of Columbia Zoning
Regulations, 11 DCMR §199.1, as is set forth below.

A. A retail or wholesale business has a substantial or significant portion of its stock in trade in
sexually oriented materials, and is therefore a sexually oriented business, when any of the
factors set forth below in paragraphs 1, 2, 3, or 4 applies:

l. More than 15% of its inventory on display, in areas open to the public,* counted piece-by-
piece,' are sexually oriented.

2. Tt devotes more than 15% of any one of its advertisements (in column inches for print
advertising and in air-time seconds for radio and television advertisements) to the sexually
oriented materials it sells or rents. For print advertising, the words or pictures describing
sexually oriented materials cannot be the only words or pictures in the advertising, and
cannot be larger than the smallest pictures and/or typeface advertising non sexually
oriented materials. In addition, thc Zoning Administrator will consider the use of color,
type size, layout or other graphic devices used in the store's advertising to determine

-whether a disproportionate cmphasis has been placed on the store's sexually oriented
materials.

3. Looking at each individual promational activity separatcly (which includes but is not
limited to contests, gaest appearances, discounts, coupons or web site information), the
store gives disproportionate emphasis to the sexually oriented materials in its inventory.
Factors.such as the use of color, type size, layout and other graphic devices will also be
considered.

B. Imespective of the applicability of the factors set forth above; & business-establishitient is
sexually oriented as get forth in cither of paragraphs 1 or 2 below:

3 "Open to the public" means those areas of the business cstablishment where customers
are ordinarily allowed. Areas that are restricted to minors are considered “open to the public” for
this calculation.

“Materials in a storeroom or other areas that cannot be seen by customers, whether general
interest, or sexually oriented, shall not be counted.

-
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1. The Zoning Administrator makes the determination that the sale of merchandise such as
three dimensional reproductions of human genitalia, and other items which are commonly
known as "sex toys," are sexually orientéd because such merchandise either "depicts"
human genitals and other specified anatomical arcas, or are related to specified sexual
activities, and that the sale or display of such items is not a customary accessory use to a
mixed use video store in the District of Columbia. A business that sells or displays such
merchandise i3 a sexually oriented business.

2. Furthermore, the presence or operation of booths or other apparatuses through which
sexually oriented video tapes may be viewed on the premises of a video store, and for
which consideration of any kind is charged, is not a customary accessory use to a mixed
use video store. A business that provides or operates such apparatuses is a sexually
oriented business,

C. After obtaining a certificate of occupancy as a non-sexusally oriented business, a business may
still be determined to be operating as a sexually oriented business establishment based on the
source of its revenues. In making an assessment after a business has opened, the Zoning
Administrator may consider, in addition to the other factors discussed herein, the percentage
of business, in dollar volume, gencrated by the establishment's sexually oriented materials, and
apply the 15% standard.

In order to ensure that this interpretation of the zoning regulations meets with the approval of the
Zoning Commission, a copy of this opinion shall be sent to the Commission for review,

adys Hicks,
Acting Zoning Administrator
January 29, 1998
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APPENDIX

The terms "substantial, “significant” and "stock in trade" ar¢ defined below. The portions of the
definitions which the Zoning Administrator believes are relevant to this issue have been
highlighted in bold italics.

1 substantial \sebz'tanchel, -b'st-, -taan-\ adj [ME substancial, fr. LL, fr. substantial, fr L
substantia substance + alis -al -- more at SUBSTANCE] 1 a : consisting of; relating to,
sharing the nature of or constituting substance : existing as or in substance : MATERIAL
(~life) {the~ realities) (mast panderous and~ things -- Shak.) b : not seeming or imaginary :
not illusive : REAL, TRUE (the~ world) {(a mere dream neither~ nor practical) ¢ : being of
moment : IMPORTANT, ESSENTIAL 2 a : adequately or generously nourishing :
ABUNDANT, PLENTIFUL (set a ~ table) {(after that toa~ dinner) b : Possessed of goods or
an estate : moderately wealthy : WELL-TO DO (a~ man); often : having a good and well
maintained income producing property {a~ farmer) {the more~ tradesman) ¢ : considerable in
amount, value, or worth {made a~ gain on the transaction) 3 a: having good substance :
firmly or stoutly constructed : STURDY, SOLID, FIRM (a~ house) (~ cloth) b : having a
solid or firm foundation : soundly based : carrying weight (a~ argument) (~ evidence) 4 a:
being that specified to a large degree or in the main (a~ victory) (a~lie} b: of or relating to
the main part of something syo see MASSIVE

substantial \"\ n -s [ME substancial, fr. substancial, adj.] : something that is substantial as
a : something having substance or actual existence b: sorething having good substance or
actual value ¢ ; something of moment : an important material matter, thing, or part

sxgmf‘ icant \kent\ adj {L significant-, significans, pres. part. of significare to signify -~ more
at SIGNIFY] 1 : having meaning; esp ¢ full of import : SUGGESTIVE, EXPRESSIVE (the
painter's task to pick out the ~ details -- Herbert Read) (~ anccdote) 2 a : suggesting or
containing some concealed, disguised, or special meaning : standing as a sign or token
{perhaps her glance was~) b : INDICATIVE (his actions were more~ of his real purpose
than were his words) 3 a : having or likely to have an influence or effect : deserving to be
considered : JIMPQRTANT, WEIGHTY, NOTABLE (even though the individual results
may seem small, the total of them is~F. D, Roosevelt) b : characterized by conveyance of
an idea, though, or feeling (transform what would otherwise be meaningless juxtapositions or
sequences of sensations into~ entities -- Vernon Lee) ¢ : probably caused by something other
than mere chance {~ decrease in average yearly growth) (statistically~ correlation between
vitamin deficiency and disease) d : characteristic and essential to the determination of some
larger element of a language : DISTINCTIVE {a~ grammatical form) {every language . .
moves within a clearly definable range of ~ speech sounds -- R. A. Hall b. 1911) {the
difference between the initial of keel and cool is not~ in English) syn see EXPRESSIVE

2 significant \"\ N-S : something that has or conveys significance : SIGN, TOKEN,
SYMBOL
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3. stock-in-trade \'=='=\ 1 1: the equipment necessary to or used in the conduct of a trade or
business: as a : the goods kept for sale by a shopkeeper b : the fittings and appliances of a
workman ¢ : the aggregate of things necessary to carry on a business 2 : something held to
resemble standard equipment of a tradesman or business (the light an frivolous charm which
was her stock-in-trade --S. H. Adams) (its civic beauty, its stock-in-trade, is being ruined by
parked cars -- Janct Flanner) (this motive had been a srock-in-trade of medieval art -- Verena
Trudel)
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Tower Video 2000 Pennsyivania Averue, NV, | C-3-C B-157551 1,656 192 12% 19,287 1,536
Vided Comer 2311 Clavert Street, NW. ., |C-2.B | B-156671 531 126 2% 3,058 3,889
Video Corper 3222 N Street, N.W. C-2-A B-163357 Ij]! 165 13% 3,403 2,184
Video Entertainment 205 H Street, N.E. C-2-A B-177591 520 I 19% 1,987 i 16% NO
Video King 1845 Columbia Road, N.W. c-2-B B-162133 1,020 g4 8% 5,748 1,175 17% NO
Washington Video 1511 17th Street, N.W. C-2-8 B-145356 1,387 1,152 83% 1,990 1,871 48% NO
Washington Video 1653 Wisconsin Avenue, N.W. C-2-A B-153304 S50 130 24% 2325 1,151 33% NO
Washington Video 2012 S Street, N.W, C-3-8 B-140483 508 24 44% 3104 2228 2% NO
Washington Video 401 M Street, S.W. UR B-159687 BS56 208 24% 1,763 1,152 40%% NO
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B-158531 223s| .. 2m? 43% NO

Capitol Video Sales 1729 Cennecticut Avenue, NW. | C-3-8 | 8370134 3302 5,596 63%|  YES

Capitol Video Sales 514 Bth Street, SE. cza |BuinIn? 4,642 8370 65% YES

Capitol Video Sales 201 Massachuserts Avenue, NE. |C-2-A | B-148182 | 1012 312 3% 5,049 2,060 29% NO

| Discourt Magazines & Videa_| 750 6ih Street, NW. C4  |B-1891528 318 130 3% 5,015 1993 % YES
Fun Faie 919 Stk Strees, N W c2C |B-176i68 243 1155 3% £93 2924 ™ YES

Lamont Video 3171 Mt Pleasant Street, NW. | C-2-A | B-160478 | 1,116 216 19% 4,843 661 12% NO

Penn Video 645 PenTnsglvuil Avenue, SE. C-2-A | B-167198 600 58% 1476 2,176 AT NO

Potomac Video 3408 [daho Street, N.W. C-2-B  |B-167024 | 1.600 % % | 1079 636 % NO

Potomac Video 3418 Connecticut Avemue, NW. | C-2-A |B-149814 | 1216 209 1% 9.457 2,198 19% NO

Potomac Video 4301 Connecticut Avemue. NW. | C3-A | B-167328 | 1,029 169 16% 6376 762 10% NO

Potomse Video 4828 Consecticut Avemue. NW. | C3-A | B-150747 | 1918 168 | 12330 890 ™ NO

Potomac Video $536 Wisconsin Avenue, N.W. B-1753%0 | ss32 760 4% | 15550 1.821 1% NO

Royee's Video Outlet 7445 Georgia Avene, N.W. C-2-A | 1920161 131 665 $1% 133 6,081 61% YES

Stage One Video 3748 10th Street, N.W. C2A |B-177060 | 3747 370 10% 5256 1171 1% NO

Tape Headz Video | 1709 17tk Street, NoW. C-2-B |B-172514 386 170 % 1,719 1,052 3% NO
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