GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of Administrative Hearings

* * *
T
I

October 1, 2007

By Hand Delivery

Jerrily R. Kress

D.C. Board of Zoning Adjustment BOARD OF ZONING ADJUSTMIENT .

441 4% Street, N.W., Suite 200/210-S District of Columbia =

Washington, D.C. 20001 /
gt oaseNo_ ! 7 ¢ 7O hil
Re: BZA Appeal No. 17670 exverno. /K v

Dear Members of the Board:

Thank you for your letter of July 25, 2007 to an Administrative Law Judge of the Office of
Administrative Hearings (“OAH”) regarding the above-referenced appeal of an OAH final order
to the Board of Zoning Adjustment (“BZA”).! The case number and caption before OAH was
OAH Case No.: CR-I-05-N100089, “The District of Columbia Department of Consumer and
Regulatory Affairs v. Eimaj, Inc. and N. T. Filloramo.” The proceedings before OAH were
adjudicated case proceedings for which a record was required to be kept, and I have attached an
official copy of the OAH record for the BZA’s use in the appeal. We have used the format used
in transmitting OAH records on appeal to the District of Columbia Court of Appeals, and have
included, in addition to all filings and exhibits in the case file, a digital recording of the hearing.
(See Tab 7 of the enclosed official record.)

You have also requested that the OAH Administrative Law Judge (“ALJ”) who presided over the
case appear at the public hearing. As you may be aware, by statute, the ALJs of the Office of
Administrative Hearings share the same immunities as judges of the Superior Court of the
District of Columbia “relating to actions taken and decisions made in the performance of duties
while in office.” D.C. Official Code § 2-1831.09(g). Therefore, just as Superior Court judges
are not permitted to testify regarding their decisions, OAH ALJs, who adjudicate cases
administratively, are not permitted to do so.”> This prohibition is also long-established in
Supreme Court jurisprudence. See United States v. Morgan, 313 U.S. 409, 422 (1941) (“[A]n
examination of a judge would be destructive of judicial responsibility.... Just as a judge cannot
be subjected to such a scrutiny, so the integrity of the administrative process must be equally

! The letter was addressed to Judge Janet Mahon, who was on maternity leave at the time, and did
not come to my attention until recently.

2 Also, by statute, OAH is not a party to appeals of its orders. D.C. Official Code § 2-1831.16(h).
Rather, the parties before OAH are the parties on appeal. Id.
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respected.” (citation omitted)); Chicago, B. & Q.R. Co. v. Babcock, 204 U.S. 585, 593 (1907)
(finding that the testimony of the administrative adjudicative body on appeal was “wholly
improper.... The [adjudicative body] necessarily kept and evidently was expected by the statutes
to keep a record. That was the best evidence, at least, of its decisions and acts.”)

Given that Judge Mahon is not permitted to appear pursuant to controlling statutory and case
law, we transmit the complete official record of OAH, which, as stated above, is routinely
transmitted for each OAH case reviewed on appeal.

Thank you again for notifying us of this appeal. Please do not hesitate to contact me at 202-724-
5477 or at lisa.coleman@dc.gov if you have any questions.

Sincerely,

Vﬁiﬂ qum__

Lisa Coleman
General Counsel

Enclosures

cc: Jill Stern (via interagency mail and e~mail, w/ partial enclosure)
Alan Bergstein (via e-mail, w/o enclosures)
Jonathan L. Katz (via U.S. mail, w/ partial enclosure)

825 North Capitol Street, NE, Suite 4150, Washington, D.C. 20002 (202) 442-9094 FAX (202) 442-4789



DISTRICT OF COLUMBIA OFFICE OF ADMINISTRATIVE HEARINGS

OAH Case No.: CR-1-05-N100089 BZA Appeal No.: 17670

Case Caption: Matter of Eimaj, Inc., and Nicholas T. Filloramo, Appellants

RECORD TRANSMITTAL
Enclosed are copies of the following:
_ X 1. the Final Order involved;
2. the findings or report on which the order is based;
X 3. the papers and exhibits filed with the Office of Administrative Hearings;
X 4. the digital audio recording of any testimony before the agency; or

5. a certified narrative statement of relevant proceedings and evidence.

(Check any or all that apply)

M/W (Ostatreors] 2007

Visa Coleman Date
General Counsel

441 4th Street, N.W., Suite 870N
Washington, DC 20001
(202) 741-5208 (Office)  (202) 724-4129 (Facsimile)



GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of Administrative Hearings

* * *
I
R

Chronological Index to the Record on Appeal

OAH Case No.: CR-I-05-N100089 BZA Appeal No.: 17670
DATE
DOCUMENT TITLE FILED
1) Notice of Infraction with Attachment 05/09/05
2) Appellant’s Response to Notice of Infraction (Fax & Mail) 05/18/05
3) Case Management Order 06/02/05
4) Returned Mail (Appellant’s Copy of Case Management Order) 06/09/05
5) Notice of Appearance for Agency’s Counsel 07/13/05
6) Exhibit List and Exhibits 07/13/05
7) Digital Audio Recording of Hearing
8) Order 08/31/06
9) Agency’s Reply to Order to Respond 09/20/06 -
10) Final Order 03/12/07
11) Appellant’s Payment 03/23/07
12) Appellant’s Second Payment with Attachment (Hand Delivery &
3 05/01/07
Mail)
13) Agency’s Request for Copy of Payment 05/09/07




CERTIFICATE OF SERVICE

I hereby certify that I served a copy of the Record Transmittal and a copy of the Index to
the Record on Appeal by the method indicated and upon the persons listed below:

By First Class Mail (Postage Prepaid):

Jonathan L. Katz, Esq.
Marks & Katz, L.L.C.

1400 Spring Street, Ste. 410
Silver Spring, MD 20910

By Interagency Mail:

Jill Stern, Esq.

General Counsel

Department of Consumer and Regulatory Affairs
941 North Capitol Street, NE, Suite 9400
Washington, DC 20002

Dated: (OM&’/ 4 2647

I'isa Coleman

General Counsel

Office of Administrative Hearings
441 4th St., N.W., Suite 870N
Washington, D.C. 20001









JYERNMENT OF THE DISTRICT OF CG.. MBIA

NOTICE OF INFRACTION Notice No. N 100089

Issuing Agency: D DOH D DMH RA MI 5 / d? /{75/

Date of Service

D CFSA D FEMS [ | Other [ ] 2"Nor 1* NoI No. )
7/7/ ‘75’ CECLGH /%/e:"-, Al ¢a ) .

Location of Infraction:  Typdof Location: | | VacantLot | | Construction Site | | Occupied || Other
Ei R c,/«c . (2¢2) 72 3 .24
Busmess/Company Name Charge as Respondent (circle)¢YES Y NO Telephone Number
/csmfw — (ct2) 723 56CC

Individual Nam Last, First, Middle) Charge as Respondent (cicle): @ NO Telephone Number
SRS fecks A1 BN
Mailing Address i ;

e Pty 210 I
City State Zip Code *
Business License/Permit Type Business License/Permit No.

You are charged with violating the District of Columbia laws or regulations stated below. You MUST SIGN and RETURN
this form WITHIN 15 DAYS of the date of service. You must also indicate below each infraction whether you ADMIT,
ADMIT WITH EXPLANATION or DENY. Instructions on back.

If you DENY one gr of the infractions, you mugt timel gn and return this form as your answer. If you do so, a hearing in your case is pre-
scheduled on the m day of @t the following lccation:

Office of Administrative Hearmgs,CfH i !Q [} u \ LCAQ\ lZZ:{L, 5 ij ﬁc:zé N l; Sulte lzﬁa » Washington, D.C.

D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutory Penalty (if applicable)
$

DC ot e OF S Yo—

Nature of Infraction Q&/{[}_&MME_EE ‘3(‘(1459(- F Oei / HCCH T OF e a/j?.!jl/\((//

Date of Infraction %j ,/535’ Time of Infraction c>2 5 bt Previous Infractions Committed 1 2 3 4
ANSWER: [] ADMIT (Pay Fine) ] DENY (Appear for a Hearing) ] ADMIT WITH EXPLANATION (Hearing by Mail)
Signature -
- >
D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction S@xtggggnﬂy (if applicable)
$ $3 £ o
== w 2
g
=
Nature of Infraction 1 >:1‘i
a4
«£0 =9
Date of Infraction Time of Infraction _______ Previous Infractions Committed 1 mgg 2 3 4
L
ANSWER: || ADMIT (Pay Fine) [ ] DENY (Appear for a Hearing) ] apmit wits Expl,AIQn@ (Hearing by Mail)
Signature @
Total fine amount due for allnnfraéion(s) $ ;zz Zg 2

WARNING: raiiure to answer (see reverse) each infraction on this Notice within 15 days of the date of service by signing and returning this form will
result in assessment of a penalty equal to and in addition to the specified amount of the fine. You also may be subject to other penalties and actions allowed by
law including suspension and non-renewal of your license or permit, the sealing of your business, a lien being placed on your property, and attachment of your
equipment. If this is your second Notice for the charges, your failure to respond within 15 days of the date of service will result in the assessment of a penalty

equal to twice the amount of the fine. F icaidfun ilities; This Notice and information obtained through this proceeding may be used for evaluation
under applicable law, includipg 42 CFR Chs. 442 and 483 and for any proceeding under 42 CFR Ch. 431. For information call (202) 442-9091.
declare‘fder 7?]“' of perjury that | observed and/qr determined that the’/ﬂiractlon(s) charged have been commitjed. __
Z@ Hbre [ Jpees SHAT 77>
Inspector’s/Investigator’ s,éxgnature Pnnt Name Daté Badge/Identification Number

I sign my name below to acknowledge receipt of this Notice of Infraction and not as an admission of guilt or liability to the charge(s) listed.

Respondent’s Signature Print Name Date
OAH (WHITE) RESPONDENT (YELLOW) INSPECTOR (PINK) ENFORCEMENT (GOLDENROD)

Form OAH-412, Rev. 09-04



DISTRICT OF COLUMBIA
OFFICE OF CIVIL INFRACTIONS
941 North Capitol Street NE, Suite 9600

Washington D.C. 20002-4210

Case No(s). N100089

Certificate of Service
Copy to:

Name and Address:

EIMAJ INC
N.T. FILLORAMO

5225 POOKS HILL ROAD
BETHESDA MD, 20814

I hereby certify that the attached document was served by first class prepaid mail to the party
indicated above:

(Method of Service)
May 9, 2005
Signature Date
Name and Address:
Erica Taylor .
= 23
Office of Civil Infractions F =z 2
“941 North Capitol Street, NE £ %8
Suite 9600 T =mZg
Washington, DC 20002 o ;{F’ng
v EC
. 53
e % ?
2

WARNING: SUBMISSION OF A FALSE STATEMENT IS A CRIME PUNISHABLE UNDER D.C. OFFICIAL CODE § 22-2405.
Form OAH-414, Rev, (9-04

www.oah.dc.gov









HAKMON WILMO! & BROVY Fax:ZUd-sH3-41U04 May 18 .4ty 1bib/ F.UZ

HARMON, WILMOT & BROWN, L.L.P.

ATTORNEYS AT LAW
1010 YERMONT AVENUE, N.W,
SUITE 310

WASHINGTON, D.C. 20005
TELEPHONE: 1(202)783-9100
FACSIMILE: 1(202)783.9103

DAVID W. WILMOT (D.C.-PA.)
E-MAIL: DWWDC@aolcom

May 18, 2005

District of Columbia Office of Admxmstratwe Hearings
941 North Capitol Street, N.E., 9% Floor
Suite 9600

Washington, D.C, 20002
By Facsimile Transmission

(202) 442-9451

0S:h cd 81 AVH 5oz
SONIYV3H JALLVYLSININGY

RE: Infraction No.: N100089

Dear Clerk:

Please be advised that Harmon, Wilmot & Brown, LLP, represents EIMAJ, Inc. in
connection with Notice of Infraction No.: N100089. The company denies the charges and
requests a Hearing. Kindly advise as to the date and time. I have enclosed the Notice of
Infraction for your review and information. If additional information is required, kindly
contact Ms. Bagwell or me on (202) 783-9100. Thank you for your prompt attention to

this matter.

Sincerely,

Lovd Uit

David W. Wilmot

Enclosure

40 331440
VIgHNT03 30 1318110



HARMON WILMQ) & BROW  ‘Fax:ZUZ-/83-Y103 May 18 #7"h 1b:bs . U4

May 17 05 11:28a p.1

GOVERNMENT OF THE DISTRICT OF COLUMBIA

A NOTICE OF INFRACTION Noticeno. N 100089
Isuing Agency: | |DOH [ | DMH [E‘{cm '{Eﬁn ‘
. Date of Service

[] CFSA [:] FEMS [ | Other (] 2*no1 ¢* NOINo. )

= A Tal
Tocaion of Infpacion: " of Location: Vacantlot | | Conmrnetion Site D Cerupied {__J other .
‘E‘ﬂ%& Charge = Respondent (GRGIe)(TES 3 NO ) L2 3 S
Busings/C y Nam arge a8 Respondent (circle; ' Telephone Numbar
AT Lo () 73756
‘Individual wa dedlc) Charge as Respondent (ctele): YES/ NO Telephone Numiber

TS % )
Mailing Address
5 W 21 ;zcaszg

Buginezs License/Pormit No.

Business Licenze/Povmit Type
You are charged with vielating the District of Columbia Jaws or regulations stated below. You MUST SIGN and RETURN
this form WITHIN 15 DAYS of the date of service. You must also indicate below each infraction whether you ADMIT,

ADMIT WITH EXPLANATION or DENY. Inffractions on back
If you DENY one ¢r of the infractions, you must vimel T ratum this form as your answer, 1€ you do g0, a heaying in your case is pre-
scheduled on the day Ofm‘ w AM the following location:
Office of Administrative Hearings, 4 ot AL _ X
D.C. Official Code AND/OR D.C. Municipal Regulanon Citation | Fine for jnfraction 2tatuta_:y Penalty (if applicable)
A 4 e

NC__ a7 (g(psfzo?

Natute of Infruction L 2cF 4 Ve ﬂ(tg%‘r’} /

Date of Infraction _M__ Time of Infraction _M‘E: Previons tnfructions Committed L 2 3 4

ANSWER:  [_] ADMIT (Pay Finc) ymam' (Appear for 3 Hearing) {1 ABMIT WITH EXPLANATION (Hearing by Mail)
Signature o
( D.C. Official Code AND/OR D.C. Muntcipal Regulstion Citation Fine for Infraction Statutory Penalty (if applicable)
3 . s
Nature of Infraction X
Dste of Infrastion Time of Infrpction Brevious infragtions Commiitied 1 2, 3 4

DENY (Appear for a Heartng) [Z] APMIT WITH EXPLANATION (Hearing by Mail)

Total fine amount due for all infraction(s) $ w

WARNING: Failure fo ssswer (see reverse) each infraction on this Notiee within 1S days of tha date of sarviee by dgning und returaing this orm will
vosult in assessment of 2 penalty equal fo'and in addition. fo the sperified smount of the five, You alto may be subject to other penaliies and actions allowed by
Jaw including suspension and noR-remewal of your Hecnse or permit, the scaling of your business, « lien being placed om your property, and actachment of your
equipment. If this is yoor second Notlee fqr the charges, your ﬁu’lurc to respond within 1S days of the date of servies wifl resul¢ in the asessment of a penalty
equal to twice the smount of the fine. This Netice and information obfaincd throwgh this proceeding may be vsad for evaluasian
uudgr aypm:ble h\-, lncludl g 42 CFR Chgt 442 and 483 aud for any proceeding under 42 CFR Ch. 431. For Informarion el (202) 442-9091.

Aty arpcgury that abschEd %y determined thyfncuon(s) charged have been committpd,
7@ ittt sé%géi 770

nspe;tor'dlnvasugator 3B 1anatie . Print Name Badge/identification Number

sign my wame befow to acknowledge recaipe of this Notice of Infraciion and aot 25 an admission of giiltor liability t the charge(s) listed,

sspondent’s Signature Print Name Date
AN (WHITE) RESPONDENT (YELLOW) INSPECTOR (PINK) ENFORCEMENT (GOLDENROD)

m OARA12, Rev, D904



HARMON, WILMOT & BROWN, L.LP.

ATHIORNENS AT LAW
1010 VERMONT AVENVE, N.W.
SUITE 518
WASHENGFON, D.C. 20005

Disdnicl of Cobumbia Office

of Administrative Hearnings {0AH)
947 Noath Capitol Street, N.E,, 94k
Floor, Suite 9700

Washingion, B.C. 20002-4270
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HARMON WILROI & BROW ~ Fax:2UZ-/83-4103 May 18 .7 'S Tbibf P. Ul

Law Orrices

HARMON, WILMOT & BROWN, L.L.P

1010 VERMONT AVENUE, N.W, ¢ SUITE 810 ¢ WASHINGTON, D.C. 20005
Telephone: 1-202-783-9100 - Facsimile: 1-202-783-9103

Herbert N, Harmon David W, Wilmot  Omer F. Brown, II

FACSIMILE TRANSMISSION
DATE Nay 78, 2005

NUMBER OF PAGES (including cover sheet)

Clerk, OffLice of Adminisinative Heanrndings (0AH)

TO
FAX NUMEER (202) 442-9451
FROM David W. Wilmot, &E4g.

If there are any problems, please czll 1-202-783-3100.

Re: Reguesit~ forn Hearing Infraction No. -~ N7000879

40 331440

SONIEV3H JAILIVYLSINGLOY
VIBWNT0D 40 Loigicle

Lt g 81 AV 5082

THE INFORMATION CONTAINED [N THIS FACSIMILE MESSAGE IS ATTORNEY PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY
FOR THE USE OF THE INDIVIDUAL OR ENTTTY NAMED ABOVE. IF THE READER OF THIS MBESSAGE 18 NOT THE INTENDED RECIPIENT, OR THE
EMPLOYEE OR AGENT RESPONSIBLE TO OELIVER IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIBD THAT ANY DISSEMINATION,
DISTRIBUTION QR COPYING OF THIS COMMUNICATION IS STRICTLY PRQHIBITED, If YOU MAVE RECEIVED THIS COMMINICATION IN BRROR,
ALEASE IMMEDIATELY NCTIFY US BY TELEPHONE (COLLECT CALLS ACCHPTED), AND RETURN THE ORIGINAL MESSAGE TO US AT THE ASGVE
ACDRESS AT QUR EXPENSE V1A THE UNITED STATES POSTAL SERVICE. THANK YOU.



HARMON, WILMOT & BROWN, L.L.P.

ATTORNEYS AT LAW
1010 VERMONT AVENUE, N.W.
. SUITE 810
WASHINGTON, D.C. 20005

TELEPHONE: 1(202)783-9100
FACSIMILE: 1(202)783-9103

DAVID W. WILMOT (D.C.-PA.)
E-MAIL: DWWDC@aol.com

May 18, 2005

District of Columbia Office of Administrative Hearings
941 North Capitol Street, N.E., 9™ Floor

Suite 9600

Washington, D.C. 20002

By Facsimile Transmission

(202) 442-9451

RE: Infraction No.: N100089

Dear Clerk:

Please be advised that Harmon, Wilmot & Brown, LLP, represents EIMAJ, Inc. in
connection with Notice of Infraction No.: N100089. The company denies the charges and
requests a Hearing. Kindly advise as to the date and time. I have enclosed the Notice of
Infraction for your review and information. If additional information is required, kindly
contact Ms. Bagwell or me on (202) 783-9100. Thank you for your prompt attention to
this matter. |

Sincerely,

a<904%01 W %&W

David W. Wilmot

Enclosure
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

NOTICE OF INFRACTION NoticeNo. N 100089

Issuing Agency: D DOH D DMH MRA El“/NOI {- /i /0 ,_S/'

Date of Service

[ crsa [ ]rEmMs [ ] other [ ] 2 o1 (1% NOI No, )
TS el K Aral.

Location of Infraction: Typd of Location: D Vacant Lot | __| Construction Site | ] Occupied {__J Other
Eimg) IR S (2¢2) 72 3 5L
Business/Company Name Charge as Respondent (circle)@ NO Telephone Number
AT LloeRme — (H2) 723 -56Cc
Individual Name {Last, First, Middle) Charge as Respondent (cicle): @/ NO Telephone Number

5235 Maks Hil 8D
Mailing Address .

At g s V772, IO,

City State” ZipCode

Business License/Permit Type Business Licetse/Permit No.

You are charged with violating the District of Columbia laws or regulations stated below. You MUST SIGN and RETURN
this form WITHIN 15 DAYS of the date of service. You maust also indicate below each infraction whether you ADMIT,
ADMIT WITH EXPLANATION or DENY. InStructions on back.

If you DENY one or mpre of the infractions, you mugt timely-sign and retumn this form as your answer. If you do so, a hearing in your case is pre-
scheduled on the day of’ M——» at__l_,_&a_____ AM t the following location:
] 7 .
Office of Administrative Hearings, < ﬁ___, Suite _?i_l » Washington, D.C.
<3 s =
D.C. Offictal Code AND/OR D.C. Municipal Regulation Citation _Fine for Infraction Statutory Penalty (if applicable)

e gx# ”Ca'(aél/. o7 % 3 t

Nature of [nfraction ( ;ﬂ'&&l’; XSt Bk S’C‘('rﬁf OF Certlfcy, fe  OF O C[J”M o/
4
Date of Infraction M‘ Time of Infraction _Zzg_ﬁﬁ_“: Previous [nfractions Committed 1 2 3 4

 ANSWER: ] ApMIT (Pay Finey wnrw (Appear for a Hearing) [T ADMIT WITH EXPLANATION (Hearing by Mail)
Signature
D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutory Penalty (if applicable)
$ $

Natyre of Infraction

Date of tniraction Timgoflnfraetion ____ Previous Infractions Committed ! 2 3 4

ANSWER: - [T_] ADMIT (Pay Fine) MDENY (Appear for 2 Hearing) [] ApMIT WITH EXPLANATION (Hearing by Mail)
——d VWY,
! Total fine amount due for all infraction(s) $ M

WARNING: Faiture to answer {see reverse) each infraction on this Notice within IS days of the date of service by sifuing and returning this form will
result in assessment of a penalty equal to and in addition to the specified amount of the fine. You also may be subject to other penalties and actions allowed by
law including suspension and non-renewal of your Jicense or permit, the scaling of your business, a lien being placed om your property, and attachment of your
equipment. If this is your second Notice for the charges, your failure to respond within 15 days of the date of service will result in the assessment of a penalty

equal to twice the amount of the fine. F v icaidfu ilitics; This Notice and information obtained through this proceeding may be used for evaluation
ander applicable law, including 42 CFR Chs: 442 and 483 and for any proceeding under 42 CFR Ch. 431. For information call (202) 442-9091.

tp oclari?d’er pefalty of perjury that [ abserved and/or determined that the ﬁﬂmction(s} charged have been Wd.

%(»- oo J . Cjﬁh/w«g bne T JEpas ST 77
Inspector’/Investigator's Signature Print Name Datéd’ Badge/Identification Number

I sipn my name below to acknowledge receipt of this Notice of Iniraction and nat as an admission of guilt or liability to the charge(s) listzd.

Respondent’s Signature Print Name Date
OAH (WHITE) RESPONDENT (YELLOW) INSPECTOR (PINK) ENFORCEMENT (GOLDENROD)

Form OAH-412, Rev, 0904



HARMON WILMOT & BROW  Fax:202-783-39103
*% Transmit Conft. Report %

P.1 May 18 2005 16:57

Fax/Phone Number Mode Start Time (Page|Result Note

2024429491 NORMAL 18,16:57 07467 4 |¥ 0 K

Law Orrices

HARMON, WILMOT & BROWN, L.L.P

1010 VERMONT AVENUE, N.W. ¢ SUITE 810 » WASHINGTON, D.C. 20005
Tataphone: 1-202-783-9100 - Facsimile: 1-202-783-6103

Herbert N. Harmon David W, Wilmot Omer F. Brown. 11

FACSIMILE TRANSMISSION

DATE flay 18, 2005

NUMBER OF PAGES (including cover sheet)

Clenk, QfLice of Administaailve Heanings (0AH)

TO
PAX NUMBER (202) 442-945171
FROM David W, Wilmot, Esg.

if there are any problems, please czll 1-202-783-8100.

Re: Reguestr fon Heanling Infraction No. = NT00089




HARMON, WILMOT & BROWN, L.L.P.
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DISTRICT OF COLUMBIA A Gkl
OFFICE OF ADMINISTRATIVE HEARINGS
941 N. Capitol Street, NE, Suite 9100 Y SR A NS
Washington, DC 20002

DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS

Petitioner,

Case No.: CR-I-05-N100089
v.

EIMAJ INC.

Respondent

CASE MANAGEMENT ORDER

On May 18, 2005, Respondent answered the Notice of Infraction (No. N100089) in this

matter with a plea of Deny.

Therefore, upon Respondent's answer, its request for a hearing, and the entire record in

pa
this case, it is hereby, this __/ 5—-— day of J 2) /"Q_, , 2005:

ORDERED, that the prescheduled hearing date and time must be changed, and all parties

and any counsel shall appear for a hearing on July 13, 2005, at 3:00 PM at the Office of

Administrative Hearings, 941 N. Capitol Street, NE, Suite 9100, Washington, DC. All parties
and any counsel shall at that time be prepared to proceed with an evidentiary hearing on the
merits and shall have available to them at that time all witnesses and evidence they may offer;

and it is further

ORDERED, that copies of any documents or other items in reproducible form, such as
photographs, that any party may seek to offer into evidence at the hearing shall be filed, if not

already filed, with the docket clerk of the Office of Administrative Hearings and sent, if not



Case No.: CR-1-05-N100089

already sent, to all other persons listed on the certificate of service no later than 10 days prior to

the date of the hearing; and it is further

ORDERED, that a list of the names and the business or residential addresses of all
witnesses that a party may offer at the hearing shall be filed with the docket clerk of the Office of
Administrative Hearings and sent to all other persons listed on the certificate of service no later

than 10 days prior to the date of the hearing; and it is further

ORDERED, that the appearance of David W. Wilmont, Esq., is entered as counsel for

Respondent; and it is further

ORDERED, that before filing any motion (a request for the presiding administrative law
judge to take some action), a party shall seek the consent of the opposing party to the action
requested in the motion. The motion shall state when and by what means consent was requested

and whether or not consent was given and by whom; and it is further

ORDERED, that all parties shall comply with all applicable rules set forth in the Title 1

of the District of Columbia Municipal Regulations (DCMR), Chapter 28; and it is further



Case No.: CR-1-05-N100089

ORDERED, that because timely compliance with this Order is necessary to ensure a fair,
just, prompt, and orderly trial on the merits, should the Government, as prosecuting agent, fail to
timely comply with the requirements of this Order, this case shall be subject to dismissal for
want of prosecution for the Government’s failure to indicate the existence and availability of
evidence through which it can meet its burden of proof and burden of going forward with the

evidence under the Civil Infractions Act of 1985 and other applicable law. See D.C. Official

Code § 2-1802.03(a); 1 DCMR 2818.1. ﬁ /

Mark D. Poindexter
Principal Administrative Law Judge



Certificate of Service:
By U.S. Mail (Postage Paid):

Eimaj Inc.
5225 Pooks Hill Road
Bethesda, MD 20814

David W. Wilmont

Harmon, Wilmont & Brown, L.L.P.
1010 Vermont Avenue, NW

Suite 8§10

Washington, DC 20005

I hereby certify that on ( ﬂ\l )

2005 this document was cauded to be served
upon the parties named on this page at the
addresses listed and by the means stated.

Case No.: CR-1-05-N100089

By Inter-Agency Mail:

James Aldridge

Department of Consumer and Regulatory Affairs
941 North Capitol Street NE

Washington, DC 20002

Julie Lee, Esq., General Counsel

Department of Consumer and Regulatory Affairs
941 North Capitol Street NE, Suite 9400
Washington, DC 20002









DISTRICT OF COLUMBIA AU Al e T ARIESS
OFFICE OF ADMINISTRATIVE HEARINGS
941 N. Capitol Street, NE, Suite 9100 cpT e Ty ey
Washington, DC 20002

DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS

Petitioner,
Case No.: CR-I-05-N100089
V.

EIMAJ INC.

Respondent

CASE MANAGEMENT ORDER

On May 18, 2005, Respondent answered the Notice of Infraction (No. N100089) in this

matter with a plea of Deny.

Therefore, upon Respondent's answer, its request for a hearing, and the entire record in

this case, it is hereby, this _/ z ‘day of ‘W/ /\Q_, , 2005:

ORDERED, that the prescheduled hearing date and time must be changed, and all parties

and any counsel shall appear for a hearing on July 13, 2005, at 3:00 PM at the Office of

Administrative Hearings, 941 N. Capitol Street, NE, Suite 9100, Washington, DC. All parties
and any counsel shall at that time be prepared to proceed with an evidentiary hearing on the
merits and shall have available to them at that time all witnesses and evidence they may offer;

and it is further

ORDERED, that copies of any documents or other items in reproducible form, such as
photographs, that any party may seek to offer into evidence at the hearing shall be filed, if not

already filed, with the docket clerk of the Office of Administrative Hearings and sent, if not
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DISTRICT OF COLUMBIA

Office of Admmlstratwe Hearmgs
441 4% Street, NWD g%?s COLUMBIA
Washington, DC&(}}QQ%] /E HE ARINGS

s B 13 P 303

Case No(s).:

£ z: MAT, I

Respondent(s)

Notice of Appearance

The Clerk of the Office of Administrative Hearings will please enter the appearance of
the undersigned counsel:

i f=

Firm/Office '

City State Zip Code

49,840 3

Telephone / Facsimile Nutfiber

Attorney for: @Qoner (] Respondent Respectfully Submitte
] A /7

4373 i

Bar Number (i?‘applicable) 1&ture

Form OAH-401, Rev 04.04









DISTRICT OF COLUMBIA
Office of Administrative Hearings .
pod 3

oo
Exhibit List

CASE NO: CR-I-05-N100089

PETITIONER: DCRA ATTY:
RESPONDENT: EIMAJ, INC ATTY: David W. Wilmot
JUDGE: JIM CLERK: n/a
TYPE OF CASE: BLRA DATE: Wednesday July 13, 2005 @3 p.m.
MARK
ITEMIZED DESCRIPTION NOT
EX# | PET. | RESP. | \\c1 UDING MAKE, MODEL, ETC.) | T I(]))R OFF | WD | ADM |\ pyny
100 X X
Photo
101 X X
Photo
102 X X
Photo
103 X X
Photo
104 X X
Photo
105 X X
NOI
106 X X
Memo
107 X X
Certificate of Occupancy
108 X X
Application
109 X X
2 Year Report
110 X X
Certificate Ji [ //\
Reviewed and Certified by: Prepared by: MM
ALJ/Clerk/Deputy Clerk l lﬁ'l)e uty Clerk
Date: Date: :l

Page of
Form OAH-501, Rev, 04-04 www.oah.de.gov



MARK

EX# | PET. | RESP. (INCi%%?;élgwl;flgs,cn%l;gg%m.) FI%R OFF | W/D | ADM 21())1\1;
200 X |

201 X

202 X

203 X

204 X

205 X

206 X

207 X

208 X

209 X

210 X

111 | X Photo X
112 |[X Photo X
113 | X Photo | X
114 |X Photo X
115 (X Photo X
116 | X Photo X
117 | X Photo X
118 | X Photo X
119 | X Photo X
120 | X Photo X

Page of
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ERNMENT OF THE DISTRICT OF Ct ABIA

NOTICE OF INFRACTION Notice No. N 100089
Issuing Agency: D DOH l_—_] DMH DCRA [El"/NOI / /

Date of Service
[]crsa [ ]FEms [ ] Other [ ] 2*No1 (1* NOI No. )

T~ Geokgy Mo, Aral.

Location of Infraction: Typé’ of Location: [:] Vacant Lot D Construction Site ]:I Occupied L__I Other

éiﬂ?’/ﬁ’/ TAC [2¢2) 72 3 98K
Busmess/Company Name Charge as Respondent (circle); NO Telephone Number

[ /loR Bpn0 .y (2) 723 56CC)

Indiv1dual Name Last, First, Middle) Charge as Respondent (cicle): YES ) NO Telephone Number
225 ks Al BN
Mailing Address -

3 e sl V2200, TS
City State Zip Code *
Business License/Permit Type Business License/Permit No.

You are charged with violating the District of Columbia laws or regulations stated below. You MUST SIGN and RETURN

this form WITHIN 15 DAYS of the date of service. You must also indicate below each infraction whether you ADMIT,
ADMIT WITH EXPLANATION or DENY. Instructions on back.

If you DENY one or more of the infractions, you must timely sign and return this form as your answer. If you do so, a hearing in your case is pre-

scheduled on the day of , at AM / PM at the following location:
Office of Administrative Hearings, s Suite , Washington, D.C.
D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutory Penalty (if applicable)

DC ot e OF | Fo—

Nature of Infraction £~ \/H A"//K" Cilsetr The Sc (;i//)cf E Gé‘k/ FICHIE  OF C:"("(;'(';/?,‘M'('(/ /

Date of Infraction %7/5'5, Time of Infraction /21~_f) Tpe~ Previous Infractions Committed i 2 3 4
b
ANSWER:  [__| ADMIT (Pay Fine) [T ] DENY (Appear for a Hearing) ] ADMIT WITH EXPLANATIO eaglg by Mail)
= =
Signature S = 3
[¥2) o
— - — = O
D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutoryﬁnalty'ﬁfa licable)
$ $ \ ?,'5"‘
O &3
Aoe
Nature of Infraction T.\ = Ve
% %
, . ‘ : . . — B
Date of Infraction Time of Infraction Previous Infractions Committed 1 v 2 ; 4
o (2]
ANSWER: [ | ADMIT (Pay Fine) [ ] DENY (Appear for a Hearing) [ ] ADMIT WITH EXPLANATIGN (Heafing by Mail)

Signature

Total fine amount due for all infraction(s) $

WARNING: Faiture to answer (see reverse) each infraction on this Notice within 15 days of the date of service by signing and returning this form will
result in assessment of a penalty equal to and in addition to the specified amount of the fine. You also may be subject to other penalties and actions allowed by
law including suspension and non-renewal of your license or permit, the sealing of your business, a licn being placed on your property, and attachment of your
equipment. [f this is your second Notice for the charges, your failure to respond within 15 days of the date of service will result in the assessment of a penalty
equal to twice the amount of the fine. For Medicaidfun facilities; This Notice and information obtained through this proceeding may be used for evaluation
under applicable law, includipg 42 CFR Chs. 442 and 483 and for any proceeding under 42 CFR Ch. 431, For information call (202) 442-9091.

i declarijnpder Ity of perjury that | observed and/or determined that !he/niracnon(s) charged have been commlt}cd .
7 Uititesee fbre 1. Jitprs S 53 77

Inspector’s/Investigator’ s/é:gnature Print Name Daté

Badge/identification Number

I sign my name below to acknowledge receipt of this Notice of Infraction and not as an admission of guilt or lability to the charge(s) listed.

Respondent’s Signature Print Name Date EXHlBIT
OAH (WHITE) RESPONDENT (YELLOW) INSPECTOR (PINK)

EN
Form OAH-412, Rev, 09-04 \t f




April 29, 2005

MEMORANDUM

To: Toye

From: Allen James

Re: Royce Video
(EIMAJ, Inc.)

On Thursday, April 28, 2005, a zoning inspection at the above captioned property (7445
Georgia Avenue, N.W.) revealed that the business does have a certificate of occupancy to
operate as a “Rental of video cassettes and electronic equipment.”

An inspection was necessitated because of allegations from the community that the
facility was a “sexually oriented business.” One of the mechanisms employed to
determine if a business is a sexually oriented business is to determine the percentage of
merchandise sold depicting sexual activity.

Our inspection determined that the business is approximately 45°X42’ (1,494 Square
Feet). The standard used to determine whether a business is a sexually oriented business
is to determine how much of the facility used exclusively for the sale of sexually oriented
items.

My determination after the inspection concluded that approximately 50% is sexually
oriented business.

Accordingly, a citation was issued for five hundred ($500.00) for operating outside the
scope of the certificate of occupancy and forwarded the Office of Administrative
Hearing.

EXHIBIT

i 10v




No.B 160889 .

District of Columbia Government
Department of Consumer and Regulatory Affairs
Building and Land Reguifation Administration Zoning Division

* Kk k
—
E——
P.0. BOX 37200 — Washington, 0.C. 20013-7200

BLRA-17
iRev. 6786)

CERTIFICATE OF GCCUPANCY 5/13/91
(date)

Permission is hereby granted to Eimaj, Inc.
to use suite(s) on the ist floor(s)
of the building located on lot(s) __22 square 2962

24456 for the following

known as premises seorgla Ave., N W,
purpose(s) —  Rental-0f VideoCassets, & Electronic Equipment

—Hot—Sexually Cad- - ’ [su]
BZA #: EXPIRATION DATE:

THIS CERTIFICATE SHALL BE PCSTED CONSPICUOUSLY ON THE ABOVE PREMISES
AT ALL TIMES. (TS VALID INDEFINITELY, unless an expiration date is stated, ONLY ZONE C / " [ A FEE $ 27.00 -
de -

for the premises, or part thereof, and for the purposets), indicated above, and 1S NOT
TRANSFERABLE to another person or premises under ANY conditions. ANY CHANGE
in the type of business, cwnership of business, or part of premises used therefor, will Donal
render this Certiticate VOID and a NEW Centificate must be obtained,

By

6§ SL°S g3INH yog

0
]

OFFICE COPY:

L — s 3 . o — . - SS——— | S—t—{ ——  ——_  S— . S———— , Pt 1 ot

" EXHIBIT

Lor




* %k %

{PRINT OR TYPE WITH BLACK INK ONLY — DO NOT WRITE IN SHADED AREAS)

e S YV GOVERNMENT OF THE DISTRICT OF COLUMBIA
—_ Department of Consumer and Regulatory Atiairs
9:00 ~ 3:00 '/’5 7/
APPLICATION FOR CERTIFICATE OF OCCUPANCY u.l $. 12
CRAS ° MARK OQUTS & WHITE OUTS NOT ACCEPTED 22) Recelpt 035// T
Rev. M20/183 ° —
APPLICATION FEE OF $20.00 IS NON~-REFUNDABLE @) T ¢ ?k
() Address of Business __7445 Genrgia Avenue N w‘ SultelRoom # Ag/;g:
{2) Telephone No. of Business 202-=723-5600____ Llot 22 : Square .2952
(3) Trade Name of Business __Rovces Rentals '
:)NNFg:gATION (4) 1s Business incorporated? O No (§ Yes (Attach Letter of Good Standing snd compiste Line §)
BUSINPEOSSSED ) President_N. T, Fillorano vice President Jamie Jobns. _ Secrstaryreasurer Boslyn A, Goxdon
(6) Is Business s Parjiership? ¥} No O Yes
(7) Business Ownerf_Nicholas T. Filloramo )1 E MAT M T 202-723-5600
(See !nllmc}M\S) Tel. No. (days)
(8) Business Qwner'd. Home Address _5225_Pooks Hill Bd Betb.esda.-bkﬂ- ———_2ipCode 20814 —
(8) O Ownership Change [ Partial Occupancy O New gldq. XD Use Change [) Load Change BZA No. O
(10} Proposed Use of Business _Rental of Video Cassets, Electropic Foquipment .
INFORMATION
ON {11} is Business Sexually Oriante 7Acc ing to D.C. 2Zoning Repujstions? 6t No 13 Yes
OCCUPANCY (12} Proposad Occupancy Load N ‘i Sguare Fest Occupied 2,520
(13} Which Floots 1o be O ,' Basement? NC_
(14} Priot Use _____ COl ven) _——
(15} Building Owner Capital Building Tel. No. (day931=911% .
INFORMATION  1(1¢) Buitding Qwner's Address 4400 Fast UWest Houwy- Bethasda 1A 55626 2ip Code 208314——
ON ENTIRE 17) Materi t Buitding _—Cinder Block/Brick
BUILDING (17) Materiats of Building ock{Bric .
(18) Square Feet Occupied ___ 2,520 _______ No. of Fioors 1 8 12 MO
i cerlity 1hat alt of the siaiements on this lpphcai re true 10 the best of my knowledpe and peliet. | agree 1o comply with
all applicabie laws ang regulations OIW }mpua
{18) IF OWNER OF BUSINESS 5.10.91
ATTESTATION Signature Date
AND IF AUTHORIZED AGENT FOR QWNER OF Busmass (Atlach Authorization)
SIGNATURE  |20) Name of Agent __BOSlyn A, Gordon Pﬁ&XN[(HL/uo a1
PRINT CLEARLY T Signafufe Date

Y

; EaE &g S 8

(21) Address of Agent _ 1223 Harvard . 2ip Code z| 0Q9
8954 Ry OEVI B At e fr ), e DT MRMDFFICE USE ONLY - o020 257 rwe o i’ o i -2 %]

TION (24) Premises Condemned sﬁﬂwves Cleared By % Da(e'"_{;; -
{NFORMATI ,
DESK (25) Buliding In RLA Zone No [0 Yes Cleared /7 Date _Zz_/‘}?_
{26) Residenliﬂzéwo D Yes Smoke Det. Info. Gived Z pae S
7 Y T
LICENSE (27 Licenses Required — —%() ILM:M b/%ﬂx/u{ lr— -
BRANCH (28) Reviewed By LA, L pate _ O /3°Y
}Q%Oh! C-T - 82A No. _3 0'__\
130) Prior Use 7= é/é‘VQJ Foo J \gz;:z (i&r/:& . I —/ (ﬁr

ZONING \/

OFFICE -
(31) Cenficate 8 15 3 85 0pre tssues 5. [z;/‘]yt BZA No. X/ apsgoves G Digappigves
{32} Accepled for Fiting by &LL'& Dtlejz.ﬁld .
(33) Prior Use Code Proposed Us
EXAMINER'S {34) Use Change O No }ﬁ Yes Inspect. Required o 0O Yes By .2% Dnr:/_‘izz
USE (35) inspection Fee §. {ssusnce Fu S¢.Z_7.:_. /
{36) Approved for Issuance by _—/’Qale /5 /4
(37) Date of Scheduled C/O Inspections AMIPM
INSPECTION (38} Inspection Status Apptoved O Disapproved O By Branch Dste
BRANCH (38} Inspector's Signature Printed Name
(40} Reason for Disapprova! v == e
(41) D Approved O Denied [J Cancelled : ?c ; -
; / £57 z,cw;?w
y
OCCUPANCY
PERSONNEL  |(42) Reason tor Cancellation/Danial EXHIBIT

(43 Centificate of Occupancy No. ,[ké 7wﬁ}/—q Date of Issuance u - /3 Q/

{44) Bidg. Elec. Plumb. Fire . — .. Zoning

BL-3P176 wok? WHITE=CRA CA“ARgnbcmnEab 5 ' 1 5 - gﬁrmn—muml

b g




File No: 804238

e NUENT TWO YEAR REPORT FOR FOREIGN AND DOMESTIC BUSINESS CORPORATIONS
DISTRICT o#c\owmsm
Due by April 15th, 2005

Filing Fea $ 250,0&
Penalty

Interest

Totad $

RETAIN A COPY FORYOUR RECORDS
SEE REVERSE SIDE FOR FILING INFORMATION
MAKE CHECK PAYABLE TO D.C. TREASURER

BUSINESS & PROFESSIONAL LICENSING ADMININSTRATION
CORPORATIONS DIVISION
P.0. BOX 92300, WASHINGTON, D.C. 20090

MAIL REPORT TO :DEPT. OF CONSUMER AND REGULATORY AFFAIRS

Indicate it Corporatlon Is

€@ Dom. Business
O Dom. Professional
O For. Business

Q For. Protesslonal

1. Name of Coiporatian
EiMAJ, INC.

2, Organized under the Jaws of (inssrt Distiict of Columbla, State or Country).
DISTRICT OF COLUMBIA

3. Iif a foreign corporation, tha address of its principal office in the state or
country where organized.

4, Name of registered agent and address of registered office jn the District
of Columbla {Do not make change of agent or address on this form).

Nelson Deckelbaum
7445 Ga Ave., N.W.
Washington DC 20006

5. Brief statement of business or aifairs conducted in the District of Columbla.

\g,p/ & % (&.;:\ R Ls’

6. If a domestic profit carporation, the address Including street and number,
of principal office in the District of Columbia,

Sy FZeorera Povi
O WJ}‘“’V)“W“ DS oDl

7. Name and gddress, including street and number of directors and officers. “@og/ %‘f
ESS, -

Director ) 2?%8 © OO\Q 'H 1 EA 2k 1bolS Ebﬂmeﬂ B

Director ol 15!2[ ﬂ;r_z‘n ceknpfntiv wMFZ"JrI;{Y[c

Director «

President \J\*\}&l\ Y’/ ‘ 7— }" LU OKW‘“C $.22¢ . 8 DUE:( ‘H‘Tﬂ |4 i‘-ﬁ 01& :E t k i M-/

Vice Presida e T 07 Prupvne je A v D 24F &

Secretary R& & 2Ays (1 gL & 3235 Pad

Treasurer aigly 7 'F’JU fe -t S22y PO i

DOMESTIC PROFIT CORPORATIONS ANSWER ARTICLES 8 AND 9 (Foreign corporations disregard articles 8 and 9)

8. Aggregale number of shares cerporation has autharity to issue.

fo. oF PAR VALUE PER
SHARES CLASS SERIES SHARE OR WITHQUT
PAR

100 Shs Com @ no par

9, Aggregate number of shares Issusd.

NO. OF
SHARES

PAR VALUE PER SHARE

CLASS OR WITHOUT PAR

0oLy oo () wo for

SERIES

FOREIGN PROFIT CORPORATIONS ANSWER ARTICLES 10 THRU 12 (Do not apply to domestic corporations)

10. Date organized

11. Term of existence authorized.

D Perpetual Limited to years

12. Is corporation In good standing in state in which organized?

Yes D No D

SEE INSTRUCTIONS ON REVERSE SIDE

Date ,3-/ 05'0; ':J" ,

.' ~ ’ its

CORPORATE SEAL -

v K

" »
.

(signature)

D Sec'y

By Ec %z A &
’E}'Ptes. che Pros,
D Asst. Sec'y DTreas.

A fee of $50.00 will be charged
for dishonored checks

FILED

By

EXHIBIT




GOVL .MENT OF THE DISTRICT .. JOLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

* kX

I

I
CERTIFICATE

THIS IS TO CERTIFY that there were received and accepted for record in the
Department of Consumer and Regulatory Affairs, Corporations Division, on the
4th day of December, 1990 Articles of Incorporation of:

EIMAJ, INC.

WE FURTHER CERTIFY that the above named corporation is in Good Standing
and duly incorporated and existing according to the records of Corporations Division,
having filed all reports as required by the District of Columbia Business Corporation Act.

IN TESTIMONY WHEREOF I have hereunto set my hand and caused the seal
of this office to be affixed this 29th day of April, 2005.

Patrick J. Canavan, Psy. D.
Acting Director

John T. Drann
Administrator

_ Business and Professional Licepsing Administration
i y ( e * 17
bl

) /21(/5
Patricia E. Grays I\ /

Superintendent of Corporations
Corporations Division

Anthony A. Williams

Mayor
Y EXHIBIT
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DEP/E\R TMENT OF CONSUMER AND REGULATORY AFFAIRS
BUILDING AND LAND REGULATION ADMINISTRATION

941 North Capitot Street, NE « Suite 2000 « Washington, DC 20001 « @ 202-442-4460

NOTICE OF VIOLATION AND NOTICE TO ABATE

ADDRESS OF CONTROL p

VIOLATION 76/ é/ j~ j ﬂj? Y, # OE . Ar b NUMBER

BUSINESS TYPE OF INSPECTION

NAME p ), ycgg !/,%-6 3 CONSTRUCTION

gmfws — . O ELECTRICAL
L 5 1)/ Z /u/ L TAA [J FIRE PROTECTION
DATE OF TIME OF 0 PLUMBING

INSPECTION é /3 / Ls (_// INSPECTION / '36 /}“ %gﬂq'ER 26,([/'/\('[?

An inspection of the [ Construction [ Electrical [J Fire Protection L) Plumbing £~ .?a,(r‘/;(f?
features at the above address was performed on the above date. The inspection revealed the violation(s) cited hereatfter.
The owner is required to abale the violation(s) by taking the corrective action(s) specified below:
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4 & 7 days from receipt of this notice. Failure to comply will result in this notice being forwarded

1o the Office of Compliance for enforcement action.
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TO REPORT WASTE, FRAUD OR ABUSE BY ANY D.C. GOVERNMENT OFFICE
OR OFFICIAL, CALL THE INSPECTOR GENERAL AT 1-800-521-1639.
ALL CALLS ARE CONFIDENTIAL.
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DISTRICT OF COLUMBIA
OFFICE OF CIVIL INFRACTIONS, 5 1. 72 R [ 2.0
941 North Capitol Street NE, Suite 9600 Y
Washington D.C. 20002-4210

Case No(s). N100089

Certificate of Service

Copy to:
Name and Address:

EIMAJINC

N.T. FILLORAMO

5225 POOKS HILL ROAD
BETHESDA MD, 20814

I hereby certify that the attached document was served by first class prepaid mail to the party
indicated above: (Method of Service)

( May 9, 2005
Signature Date
N
Name and Address:
Erica Taylor
Office of Civil Infractions
941 North Capitol Street, NE
Suite 9600
Washington, DC 20002
L EXHIBIT
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

NOTICE OF INFRACTION NoticeNo. N 100089
[ssuing Agency: l:] DOH D DMH DCRA Eal“/NOI i /

Date of Service

[ Jcrsa  [[]reEms [ ] other [7] 2*no1 1* NOT No. )
7/*/ 5/5—’ e K /L«'G”. A e ).

Location of Infraction: Typd of Location: T] Vacant Lot UConstmction Site | | Occupied __jOther
tr/?’/&"/ TAKC 157/;7) 72 3 30
Busmess/Cornpany Name Charge as Respondent (circle)@ NO Tclcphone Number
1 ElleRpn = (c2) 723 ac,co
lndivxdual Name (Last, I;‘xrst M:dd}e) , Charge as Respondent (ctcle): @ NO Telephone Number
SARST ks Al Eh
Ma:lmg Address .
32 e seto? V72D, P g/ﬁ/
City State Zip Code
Business License/Permit Type Business License/Permit No.

You are charged with violating the District of Columbia laws or regulations stated below. You MUST SIGN and RETURN
this form WITHIN 15 DAYS of the date of service. You must also indicate below each infraction whether you ADMIT,
ADMIT WITH EXPLANATION or DENY. Instructions on back.

If you DENY one or more of the infractions, you must timely sign and return this form as your answer. If you do so, a hearing in your case is pre-

scheduled on the day of " at AM / PM at the following location:
Office of Administrative Hearings, s Suite » Washington, D.C.
D.C. Official Code AND/OR D.C. Municipal Regulation Citation | Fine for Infraction Statutory Penalty (if applicable)
D Cote e o7 Cve— {° )

Nature of Infraction (_’423 7, S CiT5t: s Sceds of Cek LT CF é‘c‘c;zi/).:z&n/ ya

Date of Infraction ‘//Qy/ﬁfﬁ Time of Infraction_gzz'ﬁﬁ': Previous Infractions Committed 1 2 3 4

ANSWER: [ ] ADMIT (Pay Fine) [T7 DENY (Appear for a Hearing) ] ADMIT WITH EXPLANATION (Hearing by Mail)
Signature
D.C. Official Code AND/OR D.C. Municipal Regulation Citation Fine for Infraction Statutory Penalty (if applicable) »
$ 3
Nature af [nfraction
Date of Infraction Time of nfraction _________ Previgus {nfractions Commitied 1 2 3 4
ANSWER: [ ] ADMIT (Pay Fine) [T DENY (Appear for 2 Hearing) (] ADMIT WITH EXPLANAYION (Hearing by Mail)
Signature

Total fine amount due for all infraction(s) $

e ————————

N ARNING: Failure to answer (see reverse) each infraction on this Notice within 15 days of the date of service by signing and returning this form wil}
esult in assessment of a penalty equal to and in addition to the specified amount of the fine. You also may be subject to other penalties and actions allowed by
w including suspeasion and non-renewal of your license or permit, the sealing of your business, a lien heing placed on your property, and attachment of your
wipraent. If this is your second Notice for the charges, your failure to respond within 15 days of the date of service will resplt in the assessment of a penalty
jual to twice the amount of the fine. For Medicaid {unded facilities; This Notice and information obcained through this proceeding may be used for evaluatian
wder 2pphcab|e law, includipg 42 CFR Chs. 442 and 483 and for 3ay proceeding under 42 CFR Ch. 431. For information call (262) 442-9091.

declarejaderfty of perjury that ! observed and/or determined that the infraction(s) charged have been commit

(Rl ] Vicd R DR .2 cx w2 éj 77>
pector'siinvestigator's/Signature Print Name Daté T
gn my name below to acknowledge receipt of this Notice of Infraction and not as an admission of guilt or Lubility to the charge(s) histed. EXH'BlT
ipondent’s Sigrature Print Name Date 8 QO \ 6
H (WHITE) RESPONDENT (YELLOW) INSPECTOR (PINK) ENF()I AA

n OAH-312, Rev. 0903
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YOUR ANSWER MUST BE RECEIV. o BY THE 15™ DAY AFTER THE DATE OF SERVICE TO AVOID THE ASSESSMENT
OF ANY ADDITIONAL MONETARY PENALTIES REQUIRED BY LAW. YOU HAVE THE RIGHT TO REQUEST A
HEARING. YOU MAY ANSWER EACH INFRACTION IN ONE OF THE FOLLOWING WAYS:

T DMIT THE 1 Il Y AND PAY THE FIN :

©On this Notice and withm 15 days of the date of service:

. CHECK the “ADMITT™ box under the infraction(s) histed on this Netice and sign your name on the SIGNATURE line(s).

. Mauke a personal check, cashier's cheek, or money order payable to the D.C. TREASURER (no cash accepted by mail) for the total amount of fines and penalties duc for
the infraction(s) you are admitting. Note that there will be a fee for all returned checks. Write the NOTICE NUMBER (upper right cormer of this Notice) on the front of
your check or moncy order. Make a photocopy of this Notice for your records.

. Complete all information requested below in SECTION A and SECTION B and complete and sign the declaration in SECTION B,

. Atfter completing all required information, enclose full payment with this Notice in an envelope with required postage and maii to:

tnfraction Clerk, Office of Administrative Hearings, P.O. Box 77718, Washingten, DC 200138718 (202) 442-9091

TO ADMIT THE INFRACTION(S) WITR EXPLANATION AND REQUEST A HEARING BY MAIL

On this Notice and within 15 days of the date of scrvice:
e CHECK1the “ADMIT WITH EXPLANATION” box under each infraction{s) listed on this Notice and sign your name on the SIGNATURF. linc(s).
*  Complete all the information requested below in SECTION A and SECTION B below and sign the declaration in SECTION B,

. Although a plea of Admit with Explanation is an admission of liability, you must prepare and submit any written explanation. affidavits, or other evidence explaining the
circumstances surrounding the infraction that you believe justify a reduction of the fine. An Administrative Law Judge will review the evidence in your case and issuc a
ruling in writing.  Failure to submit sufficient relevant evidence of mitigating circumstances will result in 1 failure to obtain any reduction or suspension of the fine. Write
the NOTICE NUMBER on the iront of any document submitted. Make a photocopy of this Notice far yo.r records.

. After providing all required information, enclose this Notice together with any explanation, aftidavits, or other evidence you wish to submit in an envelope with required
postage and mail o following address:

Infraction Clerk, Office of Administrative Hearings, P.O, Box 77718, Washington, DC 20013-8718 {202) 4429091

TO DENY THE INFRACTION(S) AND REQUEST TO APPEAR IN PERSON FOR A HUARING;

On this Notice and within {$ days of the date of serviee:

. CHECK the “DENY” box under the infraction (s) listed on this Notice and sign your name on the SIGNATURE finc(s).

. Your hearing date and time are pre-scheduled and appear oa this Notice and will be confirmed in writing upon dmely reccipt of your plea of Deny. | you fail to
appear at your scheduled date and time after you request a hearing in person, the hearing may proceed to a {ing] decision in your absence, You may be required to submit a

copy of ull evidenee prior 1o 1he hearing date. Make a photocopy of this Notice for your records. Y ou will be natified by mail if your hearing date and 1ime are changed.

¢ Provide all the information requested below in SECTION AL You do not need 1o ftlk-in and sign below in SECTION 8 unless you have also Admitted or Admitted with
Explanation one of the charged wfractions.

¢ After providing all requircd information. enclosc this Notice in an envelope with required postage and matl to following address:

Infraction Clerk, Officc of Administrative Heariags, P.O. Box 77718, Washington, DC 20013-8718 (202) 442-9091

TOFILE A RESPONSE IN PERSON:

Alternatively. you may submit this Notice and any documentation in person with the required information at the focation on the front of this Notice or at any of OAIT's filing
oeations weckdays, 9:00 AM. - 5:00 P.M. For a list of locations, please call (202) 442-9091 or visit OA s web site at 1P/ WWW.OAHDC.GOV

ECTTON & TOBE COMPLETED BY ALL RESPONDENTS

“ame (print) Telephone: Fax:

treet Address City State Zip
ICTIQNR: TORE COMPLETED BY ALL RESPONDENTS ADMILTING OR ADMITEING WITH EXPLANATION

werehy declare under penalty of perjury that I have reccived this Notice, answered each infraction as indicated on the reverse side, and CORRECTED or

NOT CORRECTED (cirele only one) all the infraction(s) listed on this Notice that were ADMITTED or ADMITTED WITH EXPLANATION.

nature, — R ) 11 (N

WARNING: SUBMISSION OF A FALSE STATEMENT IS A CRIME PUNISHABLE UNDER D.C. OFFICIAL

1 QARSI 2R, Rev, §9-04 HTTP://W\VW.OAH.DC.GOV




GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
BUILDING AND LAND REGULATION ADMINISTRATION

Opinion of the Zoning Administrator

Determining Whether a Retail or Wholesale Video Store Selling or Renting Sexually Oriented

Matcrials is a Sexually Oriented Business

Background

In response to letters and complaints received by the Department of Consumer and Regulatory
Affairs alleging that certain retail video stores are, or are intended to be operated as, sexually
oriented business establishments as that term is defined in the zoning regulations (Title 11 of the
District of Columbia Municipal Regulations, Section 199.1), the Zoning Administrator finds it
necessary to interpret the zoning regulations in regards to video stores which sell or rent both
general interest' and sexually oriented materials.?

Unless a business has grandfathering rights, sexually oriented business establishments may, with
approval by the Board of Zening Adjustment, be located only in C-3-B, C-3-C, C-4, C-M and M
zoning districts. These districts provide ample locations for sexually oriented business
establishments, and, accordingly, there is no constitutional requirement that sexually oriented
business establishments be allowed in any other zoning district. Businesses and the public,
however, have a right to know, in more concrete terms, how many sexuslly oriented materials, if
any, may a mixed use video store offer for sale and/or rental before it must obtain a certificate of
occupancy as a sexually oriented business establishment and therefore be prohibited from
operating in districts other than those listed above.® 1t is within the Zoning Administrator's

'General interest videos are videos which are not sexually oriented. Stores which carry
only general interest videos are "general interest” stores, while stores that carry both general
intcrest and sexually oriented videos are referred to as "mixed use" stores.

Sexually oriented materials” are those materials which can be characterized by their emphasis
on matters depicting, describing, or related to specified sexual activities and specified anatomical
areas, as defined at 11 DCMR § 199.1,

* The zoning regulations do not apply an obscenity standard in deﬁning eexually oriented
businesses. The Zoning Administrator, therefore, does not believe that in a zoning contc\t it
is appropriate to apply a "community standards” test as described in Miller v. Cali
S.Ct. 2607 (1973.) EXHIBIT
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interpretive authority to provide such clarification. Pursuant to Reorganization Order No. 558,
I F (D.C. Code Ann. Title 1.-Administration, Appendix at 182, 185 (1973)), the Zoning
Administrator "shall be responsible for administratively interpreting and enforcing the zoning
regulations." The District of Columbia Court of Appeals has repeatedly recognized this authority,
often stating, as it did in Kalorama Citizen's Assocjation v. Digtrict of Columbia Board of Zoning
Adjustment, 640 A.2d 179 (D.C. App. 1994), that:

we give "great deference” to the agency's interpretation of its regulations, which
we may not reverse unless it is clearly erroneous or inconsistent with the
regulations.

It is the purpose of this Opinion to interpret the zoning regulations of the District of Columbia so
as to provide standards by which proprietors of mixed use video stores and the public may
determine whether a video store is a sexually oriented business establishment,

Discussion

1. Sexually QOriented Business Establishments; Definitions

The zoning regulations at 11 DCMR § 199.1 define a scxually oriented business establishment as
follows:

[A]n establishment having as a substantial or significant portion of its stock in
trade, books, magazines, and other periodicals, films, materials and articles or an
establishment that presents as a substantial or significant portion of its activity, live
performances, films or other material which are distinguished or characterized by
their emphasis on matters depicting, describing, or related to specified sexual
activities and specified anatomical areas.

The terms "substanttal," "significant," and "stock in trade" are not defined in the zoning
regulations. When a specific word is not defined in the zoning regulations, the Zoning
Administrator relies on Webster's Unabridged Dictionary (3rd Edition), to provide clarity.* In
considering these definitions, the Zoning Administrator concludes that "substantial" means "to a
large degree” but not necessarily a majority of a business's stock in trade. This is especially so
because "substantial” is uscd in conjunction with the word "significant." "Significant" is not
synonymous with "predominant” or other majoritarian terms, and therefore it is clear to the
Zoning Administrator that the Zoning Commission set a standard of less than 50%. In examining
a business's stock in trade, the Zoning Administrator will assess "the aggregate of things necessary
to carry on the business,"* which, in addition to inventory items, includes advertising and
promotion activities and signage.

‘See the Appendix to this opinion which carries the full definition of each tarm, with the
relevant portions highlighted in bold italic.

* Webster's, supra,

> 03
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2. Secondary Effects

The United States Suprcme Court has made it clear that the application of zomm, restrictions to
scwmly onemea UUblﬂﬁSbe mnay ve QCalanU 10 combai thie uu\lbbﬂau!u Rlvie tmum] s.uuut.\. O;
such businesses." However, such restrictions must do so "without violating the government's
paramount obligation of neutrality in its regulation of protected communication,” City of Renton
v. Playtime Theatres, Inc,, 106 S.Ct. 925 (1986). Undesirable secondary effects "contribute to
neighborhood blight," jd., and include "increased crime rates, depreciation of property values,
deterioration of community character and the quality of urban life".® In addition, in Baltimpre
Boulevard, Inc. v. Prince gigg[ggs County of Maryland, 684 F. Supp 884 (1988), while some
sections of the county’s zoning regulations for adult bookstores’ were found to be
unconstitutional, the section of the regulations that defined adult book stores as having more than
25%" of their stack in trade in sexually oriented materials passed constitutional muster.

In sum, it is clear that through zoning, the District may restrict the placement of sexually oriented
businesses to protect its citizens from the undesirable secondary effects of such establishments.
Furthermore, it appears that in addition to clearly described standards regarding how a business
promotes itsclf, combined with percentage-based formulae will give all the parties concerned clear
guidelines. Moreover, the use of numerical standards will serve as a protection against unfair or
arbitrary enforcement. Understanding the foregoing, the question then becomes what percentage
of sexually oriented materials may a mixed use vidco store carry or display and what other
activities may it engage in without creating undesirable secondary effects, In that regard, to learn
what other governments have determined in this respect, and to assess video retailing industry
norms, the Zoning Administrator considered the zoning regulations for adult businesses

From the 1995 resolution of the City Planning Commission of the City of New York.
In addition to conducting its own study, New York based its findings on research done by the
Town of Islip, New York, Los Angeles, California, Indianapolis, Indiana, Whittier, California,
Austin, Texas, Phoenix, Arizona, Manatce County, Florida, New Hanover, North Carolina, and
the State of Minnesota, all of which concluded that adult uses tended to produce adverse
secondary effects.

At the time the suit in Baltimore Boulevard began, an "adult book store" in Prince George's
County was defined as:

Any commercial establishment that has twenty-five percent (25%) of its stock in books,
periodicals, photographs, drawings, sculpture, motion pictures, films or other visual
representations which depict sadomasochistic abuse, sexual conduct or sexual excitement
as defined by Article 27 Section 416A of the Annotated Code of Maryland and does not
otherwise qualify as a theatre or nonprofit free lending library.

*While Baltimore Boulevard was pending, the county lowered the threshold to 5%, and
in 1997, it raised the threshold to 10% of a store's inventory. This change went into effect
in January of 1998.
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promulgated by the City of New York and Prince George's County, Maryland, as well as a recent
national survey conducted of approximately 4,000 video stores by the publication Adult Video
News.’

Regulations in Other Junsdictions and Industry Practices
A. New York City Regulations:

In 1995, in case # N 950384 ZRY, the Planning Commission of the City of New York amended
the City's zoning regulations concerning "Adult Establishments.” In the.amendments, New York
defined an adult establishment as follows:

[A] book store which has a "substantial portion" of its stock in trade in any one or

more of the following...video cassettes,'® or other visual representations which are

characterized by an emphasis upon the depiction or description of "specified sexual
activities" or "specified anatomical areas."

In the resolution enacting the zoning amendments, the New York City Planning Commission
advised that if more than 40% of a store's stock in trade or retail space was devoted to sexually
oriented material, the business would be considerced an adult establishment. In addition, New
York established a cap of 10,000 square feet of retail space for the display of sexually oriented
materials regardless of how much total retail space a store occupies.

B. Prince George's County Regulations:
The County Council has revised inventory percentages twice since Baltimore Boulevard was filed,
First, the county lowered its inventory threshold to 5% (from 25%) and then raised the threshold

to 10% in late 1997. Regardless of the percentage amount, however, Prince George's County has
used inventory percentages to define sexually oriented businesses for at least 10 years.

C. Yideo Industry Survey:
From 1996 thraugh 1997, Adult Video News conducted a survey of more than 4,000 video

? *The First Amendment does not require a city, before enacting such an ordinance, to
conduct new studies or produce evidence independent of that already generated by other cities, so
long as whatever evidence is relied upon is reasonably believed to be relevant to the problem that
the city addresses.” In addition, “the city must be allowed a reasonable opportunity to experiment
with solutions to admittedly serious problems.” Renton, supra. See also FW/PBS, Inc. v. City of
Dallas, 110 S.Ct. 596 (1990). It is the Zoning Administrator's opinion that this reasoning also
applies to the administrative intcrpretation of regulations.

19 Because the New York City Regulations were updated, video tapes were included in its
definition of materials, While video tapes are not specifically mentioned in the District's zoning
regulations, they certainly fall within the category of "other material.”

4
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stores. In its annual publication, "AVN's 1998 Adult Entertainment Guide," the magazine
revealed that in stores which carry both adult and general release titles, the adult titles comprise,
on average, 18.5% of a store's inventory. In addition, in the Northeast region of the country, the
“adult percentage of the video market" is 36%, while the in the Southeast and Mid-South regions
the percentages are 11,.7% and 9.9%, respectively. The survey also discovered that in the
Northeast the average number of adult videos in stores which carried both aduit and general
interest videos was 700. In the Southeast and Midsouth, the average inventory of sexually
oriented video tapes in mixed use video stores was 267 and 279 items, respectively.

4. Survey of Video Stores in the District Which Carry Sexually Oriented Materials

Beginning in November of 1997, the Department of Consumer and Regulatory Affairs conducted
a survey (see Appendix II), of all of the 25 mixed use video stores in the District."! The purpose
of the survey was to determine the percentage and actual number of sexually oriented materials in
the respective businesses, as well as the percentage and actual square footage of floor space used
in each store for the sale and display of sexually oriented materials. The Department did not
include video stores which carricd no sexually oriented materials, nor did it survey establishments
which have the authority under the zoning regulations to operate as sexually oriented businesses,

As regards the percentage of the inventory represented by sexually oriented materials, the survey
showed a broad division into two scgments: a high cnd, beginning at 28%, and a low cnd,
beginning at 6% and reaching no higher than 19%. There were no stores in a middle segment
ranging from 20% to 27%. Ofthe fifteen stores in the high end, nine would exceed New York's
40% standard. Of those, five went beyond 50%, and four of the latter five also offered "sex toys"
for sale.'* All of the fifteen businesses would meet any reasonable interpretation of a "sexually
oriented business establishment,” as sexually oriented materials are a significant and substantial
portion of their stock in trade. In contrast, ten stores at the lower end, which run the gamut from
single-store operations to a local chain and a national chain, carried sexually oriented materials in
an average of 13% of their total stock.

5. Other Factors

In determining whether sexually oriented materials are a significant or substantial part of a
business's stock in trade, the Zoning Administrator thinks it is also appropriate to look at how
extensively a video store promotes and/or advertises the sexually oriented materials it has for sale
or rental, because advertising and/or promotion are among "the aggregate of things necessary to
carry on a business." If a video store expends a substantial effort in advertising or promoting
sexually oriented materials, it will likely be perceived as a sexually oriented business, and attract
or cause the undesirable secondary effects, such as diminution of property values, and altering

'! The Department used the telephone directory, advertisements, and site visits to identify
the video stores.

12 nSex toys" are further discussed in this opinion under Standards For Determining Whether a
Business is Sexually Oriented, Subsection B(1).
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neighborhood character, which the zoning regulations are designed to prevent. Furthermore, in
addition to using percentages of retail space and inventory as guidelines, it is appropriate to
establish numerical standards. Numerical standards are required, because at some point, even
following the percentage guidelines, a business could have such a large number of sexually
oriented materials that the store would generate undesirable secondary effects.

In addition, if a video store also sells sexually oriented magazines or books, the Zoning
Administrator will determine whether said books or magazines are a substantial or significant
portion of all of the magazines and books offered for sale by the business. Similarly, if the
sexually oriented materials for sale are new, then the general interest items of the same category
which are offered for sale should also be new. This comparison will be made so that video stores
will not be able to feign compliance with the Zoning Regulations by carrying used or undesirable
general interest items while stocking new, more merchantable, sexually oriented materials.

Conclusions

In assessing the facts, it is clear that there is a significant range between the inventory percentages
set by Prince George's County and the City of New York. In addition, the volume of business
done in adult videos in mixed use video stores varies dramatically region by region. The Zoning
Administrator, however, cannot agree with Prince George's County that if a video store has as
little as 10% ofits stock in trade in sexually oriented materials it will cause undesirable secondary
effects. Nor, on the other hand, can the Zoning Administrator agree that the 40% figure
promulgated by New York City will provide an adequate bulwark against undesirable secondary
effects.

The District's survey shows that a majority (fifteen) of the mixed use video stores in the District
have close to 30% or more of their inventory in sexually oriented materials, with more than half of
those stores exceeding even New York City's standards. All fificen are clearly sexually oriented
because sexually oriented materials are a substantial and significant portion of their stock in trade.
All fifteen may be expected to cause the negative secondary effects that have been found in the
studies and cases referred to above. That these stores already operate in the District in no way
implies a contrary finding concerning secondary effects. Rather, the fact is that the District in
recent years, due to budget constraints, loss of personnel, restructuring, and other factors, has
lacked the resources to enforce all aspects of the zoning regulations, let alone conduct studies to
document the effect of such businesses on the surrounding neighborhoods. In addition, neither
the Constitution nor the applicable cases require the District to conduct such a study. The
concerns raised by residents of at least two neighborhoods about alleged sexually oriented video
stores beginning operations provide sufficient basis for the Zoning Administrator to act to
interpret the zoning regulations and to devote still-scarce resources to enforce them, before
additional businesses commence operations and before existing businesses expand sexually
oriented operations without effective regulation.

After considering the measures taken in other jurisdictions, and examining mixed use video stores
in the District, the Zoning Administrator believes that a standard approximating the national
average of 18.5% of a storc's inventory (as reported in Adult Video News), is appropriate.
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Therefore, while taking other factars into account, the Zoning Administrator believes that if more
than 15% of e store's inventory is comprised of sexually oriented materials, it is a sexually
oriented business establishment. This standard accommodates the District's legitimate mixed use
video stores which have an average of 13% of their stock in sexually oriented materials, and limits
the sale and rental of such items to the kind of accessory or incidental use contemplated by the
zonhing regulations. '

Standards For Determining Whether a Business is Scxually Oriented,

Based upon the foregoing, the Zoning Administrator interprats the District of Columbia Zoning
Regulations, 11 DCMR §199.1, as is set forth below.

A. A retail or wholesale business has a substantial or significant portion of its stock in trade in
sexually oriented materials, and is therefore a sexually oriented business, when any of the
factors set forth below in paragraphs i, 2, 3, or 4 applies:

1. More than 15% of its inventory on display, in areas ¢cpen to the public,' counted piece-by-
piece,'* are sexually oriented.

2. Tt devotes more than 15% of any one of its advertisements (in column inches for print
advertising and in air-time seconds for radio and television advertisements) to the sexually
oriented materials it sells or rents. For print advertising, the words or pictures describing
sexually oriented materials cannot be the only words or pictures in the advertising, and
cannot be larger than the smallest pictures and/or typeface advertising non sexually
oriented materials. In addition, thc Zoning Administrator will consider the use of color,
type size, layout or other graphic devices used in the store's advertising to determine
whether a disproportionate emphasis has been placed on the store's sexually oriented
materials,

3. Looking at each individual promotional activity separately (which includes but is not
limited to contests, gaest appearances, discounts, coupons or web site information), the
store gives disproportionate emphasis to the sexually oriented materials in its inventory.
Factors.such as the use of color, type size, layout and other graphic devices will also be
considered.

B. Imrespective of the applicability of the factors set forth above, a business establishment is
sexually oriented as set forth in cither of paragraphs 1 or 2 below:

** "Open to the public" means those areas of the business cstablishment where customers
are ordinarily allowed. Areas that are restricted to minors are considered “open to the public* for
this calculation,

“Materials in a storeroom or other areas that cannot be seen by customers, whether general
interest, or sexually oriented, shall not be counted.

7
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1. The Zoning Administrator makes the determination that the sale of merchandise such as
three dimensional reproductions of human genitalia, and other items which are commonly
known as "sex toys," are sexually oriented because such merchandise either "depicts"
human genitals and other specificd anatomical areas, or are related to specified sexual
activities, and that the sale or display of such items is not a customary accessory use to a
mixed use video store in the District of Columbia. A business that sells or displays such
merchandise is a sexually oriented business,

2. Furthermore, the presence or operation of booths or other apparatuses through which
sexually oriented video tapes may be viewed on the premises of a video store, and for
which consideration of any kind is charged, is not a customary accessory use to a mixed
use video store. A business that provides or operates such apparatuses is a sexually
oriented business.

C. After obtaining a certificate of occupancy as a non-sexually oriented business, a business may
still be determined to be operating as a sexually oriented business establishment based on the
source of its revenues. In making an assessment after a business has opened, the Zoning
Administrator may consider, in addition to the other factors discussed herein, the percentage
of buginess, in dollar volume, generated by the establishment's sexually oriented materials, and
apply the 15% standard.

In order to ensure that this interpretation of the zoning regulations meets with the approval of the
Zoning Commission, a copy of this opinion shall be sent to the Commission for review,

aadys Hicks, d |

Acting Zoning Administrator
January 29, 1998
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APPENDIX

The terms "substantial”, "significant” and "stock in trade" are defined below. The portions of the
definitions which the Zoning Administrator believes are relevant to this issue have been
highlighted in bold italics.

1 substantial \sebz'tanchel, -b'st-, -taan-\ adj [ME substancial, fv. LL, fr. substantial, fr L
substantia substance + alis -al -- more at SUBSTANCE] 1 a : consisting of, relating to,
sharing the nature of or constituting substance : existing as or in substance : MATERIAL
(~life) (the~ realities) (most ponderous and~ things -- Shak.) b : not seeming or imaginary :
not illusive : REAL, TRUE (the~ world) (& mere dream neither~ nor practical) ¢ ; being of
moment : IMPORTANT, ESSENTIAL 2 a : adequately or gencrously nourishing :
ABUNDANT, PLENTIFUL (set a ~ tabls) (after that too~ dinner) b : Possessed of goods or
an estate : moderately wealthy : WELL-TO DO {a~ man); offen : having a good and well
maintained income producing property {a~ farmer) {the more~ tradesman) ¢ : considerable in
amount, value, or worth {made a~ gain on the transaction) 3 a : having good substance :
firmly or stoutly constructed : STURDY, SOLID, FIRM {a~ house) {~ cloth} b : having a
solid or firm foundation : soundly based : carrying weight (a~ argument) (~ evidence) 4 a:
being that specified to a large degree or in the main (a~ victory} (a~ lie) b: of or relating to
the main part of something syn see MASSIVE

substantial \"\ n -s [ME substancial, fr. substancial, adj.] : something that is substantial as
a : something having substance or actual existence b: something having good substance or
actual valuc ¢ : something of moment : an important material matter, thing, or part

1 significant \kent\ adj {L significant-, significans, pres. part. of significare to signify -- more
at SIGNIFY] 1 : having meaning; esp : full of import : SUGGESTIVE, EXPRESSIVE (the
painter's task to pick out the ~ details -- Herbert Read) (~ anccdote) 2 a ¢ suggesting or
confaining some concealed, disguised, or special meaning : standing as a sign or token
{perhaps her glance was~) b : INDICATIVE (his actions were more~ of his real purpose
than were his words) 3 a : having or likely to have an influence or effect : deserving to be
considered : JIMPORTANT, WEIGHTY, NOTABLE (even though the individual results
may seem small, the total of them is ~ F. D. Roosevelt) b ; characterized by conveyance of
an idea, though, or feeling {transform what would otherwise be meaningless juxtapositions or
sequences of sensations into~ entities -- Vernon Lee) ¢ ¢ probably caused by something other
than mere chance {~ decrease in average yearly growth) {statistically~ correlation between
vitamin deficiency and disease) d : characteristic and essential to the determination of some
larger element of a language : DISTINCTIVE {(a~ grammatical form) {every Janguage . . .
moves within a clearly definable range of ~ speech sounds -- R. A. Hall b. 1911) (the
difference between the initial of keel and cool is not~ in English) syn see EXPRESSIVE

2 significant \'"\ N-S : something that has or conveys significance : SIGN, TOKEN,
SYMBQL



3y

30 'as 13040 Ho .02 PLLl

stock-in-trade \'=="=\ nn 1: the equipment necessary to or used in the conduct of a trade or
business: as a : the goods kept for sale by a shopkeeper b : the fittings and appliances of a
workman c¢ : the aggregate of things necessary to carry on a business 2 : something held to
resemble standard equipment of a tradesman or business (the light an frivolous charm which
was her stock-in-trade --S. H. Adams) (jts civic beauty, its stock-in-trade, is being ruined by
parked cars -- Janet Flanner) (this motive had been a stock-in-trade of medieval art -- Verena
Trudel)
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Tower Video 2000 Pennsyivania Avenue, NW. | C-3-C | B-157551 1,656
Vided Comer 2311 Clavert Street, NW. | C-2-B B-156671 531
Video Corner 3222 N Street, NW, C-2-A | B-163357 1,231
Video Entertainment 905 H Street, NE. C-2-A | B-177591 520
Video King 1845 Columbia Road, N.W. C-2-B B-162133 1,020
Washington Video 1511 [7th Street, N.W. C-2-B B-145356 1,387
Washingion Video 1653 Wisconsin Avenue, N.W C-2-A B-158304 550
Washington Video 2012 § Street, NW. C-3-B B-140483 508
Washington Video 401 M Street, SW. UR B-159667 BS6
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B-158531 587 NO

Capitol Video Sales 1729 Connecticut Avenve, NW. [ C-3.8 [ B170134 | 1563 ___YES
Capitol Vides Sales 514 Bth Street, SE. C2-A |B-3m77 | 352 YES
Capitol Video Sales 201 Massachusetts Avenue, NE. | C-2-A | B. 148182 1,012 312 3% 5,049 2 29% NO
Discount Magazines & Videq | 750 6th Street, N.W C-4 B-1891525 338 i30 38% 5,015 1,993 %% YES
 Fun Fair 919 Sth Street, N W c-z-'c_- é-]mﬁm T 20 1,155 93% 898 2924 ™ YES
Lamont Video 3171 Mt. Pleasant Street NW. | C-2-A [ B-160478 1L1t6 216 9% 4,843 661 12% NO
Penn Video 645 Peansylvania Avenue, SE. | C-2-A | B-167198 600 58% 2476 2,176 4% NO
Potomac Video 3408 Idaho Street, N.W. C-2-B | B-167024 1.600 90 % 10,790 636 6% NO
Potomac Video 3418 Connecticut Averue, N'W. | C-Z-A B-149814 1216 209 17% 9457 2,198 19% NO
Potomac Video 4301 Conoecticut Avenue. NW. | C-3-A | B-167328 1,029 169 16% 6876 762 1% NO
Potomac Video 4828 Conoecticut Avenue, NW. | C-3-A | B-150747 1918 168 % 12330 890 T NO
Potomac Video 5536 Wiscoasin Avenve, N'W. B-175850 | $322 760 4% | 15550 1,821 1% NO
Royce's Video Outlet 7445 Georgia Aveme, N.W. C-2-A | 1920161 131 655 $1% 1323 6,081 61% YES
Stage One Video 3748 10th Street, N.W. C-2-.A | B-177060 | 1.747 370 10% 5,256 1,171 18% NC
Tape Headz Video | 1709 17tk Sereet, N'W. C2-B | B-1T2514 386 170 A 1719 1,052 35% NO

v 1
= 5

2
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COUNCIL OF THE DISTRICT OF COLUMBIA

WASHINGTOE, o, C. 8CC0t

LINDA W, CROPP

Chatrmen

% %/ /// %j«//%é’ QZM :

February 3, 1998

Mr. W. David Watts
Director
Department of Consumer
and Regulatory Affairs
614 H Street, N.W., Room 1120
Washington, D.C. 20001

Dear Mr. Watts:

1t has come to my attention that the Department of Consumer and Regulatory Affairs ("DCRA™)
has issued an opinion defining the standards for determining whether a business is sexually
oriented and has begun to implement these new standards. This new definition was in response
to complaints received by DCRA alleging that certain retail video stores are operating as sexually
oriented business establishments.

After a preliminary review of these regulations, T am concerned that these new standards may
have an adverse impact on many existing businesses which have not been the subject of
complaints from residents. I am not ~zrtain what, if any, input was received from the affected
communities and businesses in developing this standard. 1 am therefore requesting that DCRA
delay the implementation of these regulations on existing businesses that have been operating
without any complaints, until there has been an opportunity for the affected businesses and
communities to comment on these newly established stardards.

If you should have any questions or concerns, please contact me or Christopher Murray of my
staff at 724-8032.

Sincerely,

Linda W. Cropp ! Harold Brazil
Chairman Chairman, Committee on CofSumer
& Regulatory Affairs

EXHIBIT
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Gay & Leshian . P.O. Box 75265
A"’I‘VI‘SfS Alll‘ﬂllle of Washingfon Washington, 0(20223:;‘;::}?;;
Friday, January 30. 1998 %3 %? - ?E?\é T

MEMO FOR: Video store owners and managers operating in DC

FROM: Rick Rosendall, President, GLAA j; {% /@; WW
SUBJECT: New DCRA regulations on sexually oriented videos

You may have seen the story in today’s Washington Post (see attached) reporting that a new regulation
promulgated by the DC Department of Consumer and Regulatory Affairs (DCRA) defines video stores as
sexually oriented businesses if more than 15 percent of their inventory on display is sexually oriented.
(The story in the Post concerns the non-gay-oriented MVC Latenight video store located on upper
Wisconsin Avenue in Tenleytown.) T am writing this memorandum to alert you to the new regulation
and to suggest what you can do to protect your business while continuing to serve your gay and other
customers.

Also attached is a copy of the “Opinion of the Zoning Administrator” signed yesterday by DCRA Acting
Zoning Administrator Gladys Hicks.

A footnote in the new regulation explaining the reference to “inventory on display™ appears to offer a
loophole. The footnote (see page 7 of the attached) states, “Materials in a storeroom or other areas that
connot be seen by customers, whether general interest, or sexually oriented, shall not be counted.” Thus,
it would appear that store managers could keep on display only a representative sampling of their
sexually oriented videos in stock in order to stay under the 15 percent threshold, while keeping a catalog
listing of available titles on the front counter for reference. Custorners could then choose titles from the
catalog and the store’s staff could retrieve the requested titles from the storeroom.

MVC Latenight in Tenleytown has its own lawyers, and is being assisted by the local chapter of the
ACLU. You, I expect, will want to run all of this past your own lawyers. Please note that [ am a civil
rights activist and not an attorney, so you will have to rely on your own interpretation of the attached
regulations — and that of your attorneys — in determining what course of action to take. [ am merely
seeking to defend the interests of gay consumers by alerting you to this matter and passing on to you a
suggestion as to how you might continue serving those customers while remaining in compliance with
the new DCRA regulations.

It is, frankly, outrageous that responsible commercial licensees in the District should have to go through
‘such changes because of the puritans among us who wish to prevent other consenting adults from
exercising their right to the pursuit of happiness as they see fit. In the meantime, let us do what we can
to thwart them. Please call us at the above telephone number if you would like to discuss this further.
Best wishes for your continued success.

EXHIBIT
Attachments § aol*
web: www.glaa.org email: equol@glaa.org

Frghifing for Egual Rights Since 1977



D.C. Pursues Issue Of Sexual Material With Vi... Page | ol |

The {Vashington Post

D.C. Pursues Issue Of Sexual Material
With Video Store

Friday, January 30, 1998, Page BO3

A D.C. agency issued an opinion yesterday defining what constitutes
a sexually oriented business and had a copy delivered to the MVC
Latenight video store on upper Wisconsin Avenue that is the target of
complaints from neighbors and other businesses.

Metro Articles
Front Page Articles

Neighborhoods Also dispatched to the store were two representatives of the agency,

Traffic the Department of Consumer and Regulatory Affairs, who were

Community assigned to examine the inventory to determine whether the store 1s
Resources . - . -

High School Sports ~ Such a business and therefore not permitted in the Tenleytown area.

Metro

The opinion -- an interpretation of zoning regulations -- was signed
by Gladys Hicks, the acting zoning administrator. It defines a
sexually oriented business, in part, as one where more than 15
percent of displayed inventory is sexually oriented or one that
devotes more than 15 percent of its advertising to such material.

MVC Latenight, at 4809 Wisconsin Ave. NW, has drawn the wrath
of many of its neighbors, who object to its stock of sexually oriented
videos and other merchandise. The video store's owners have said it
is a general video business that stocks best-selling books and
newspapers, as well as sex toys and lingerie.

Yesterday's opinion expands on regulations that define a sexually
oriented business as one with a "substantial or significant portion of
its stock" devoted to sex.

Once the stock count at MVC Latenight is completed, the agency
said, it will decide whether the store will be allowed to remain open.
Officials said the store may be given a chance to adjust its stock to
conform with the guidelines in the opinicn.

© Copyright 1998 The Washington Post Company

EXHIBIT
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http://www.washingtonpost.com/wp-srv/WPlate/1998-01/30/1571-013098-idx.html 1/30/98



| = * % * District of Columbia Government
: . I— Department of Consumer and Regulatory Affairs
' BLAA17 Building and Land Regulation Administration Zoning Division
. iRev. 6/86) P.0. BOX 37200 — Washingten, D.C. 20013-7200
@

CERTIFICATE OF QCCUPANCY

No.B 160883

. vedm e e

7
o (date)
5 1()¢ em Permission is hereby granted to Eimaj, Inc,
1 .
é < €9 to use suite(s) on the ist fioor(s)
(3 > of the building located on lot(s) __22 square ___2962
: known as premises 7445 Georgle Ave., N.W for the following
. m purpose(s) Raantal-Of y_jdgo_CassetH..Elect:oﬂiC—Equipm,
= Not_Sexually tad. [ 1 -
T oo Hot-Sexually o .
. BZA #: EXPIRATION DATE: '
N - THIS CERTIFICATE SHALL BE POSTED CONSPICUOUSLY ON THE ABOVE PREMISES
N AT ALL TIMES. T IS VALID INDEFINITELY, unless an expiration date is stated, ONLY .
for the premises, or part thereof, and for the purpose(s), indicated above, and IS NOT ZONE C/ 2/ A FEE $ 27.00
TRANSFERABLE to another person or premises under ANY conditions. ANY CHANGE
e fg in the type of business, ownership of business, or part of premises used therefor, will Donal
- render this Certificate VOID and a NEW Certificate must be obtained.
crfy{ By
- OFFICE COPY
e S —

|

EXHIBIT

11




Rav. 820/83

INTAKE GOVERNMENT OF THE DISTRICT OF COLUMBIA
m 3:00 Department of Consumer and Regulatory AHalrs

’ ) APPLICATION FOR CERTIFICATE OF OCCUPANCY }w 5 ?{
CRAS ° MARK OUTS & WHITE OUTS NOT ACCEPTED (22} Recelipt Ii

L]
APPLICATION FEE OF §20.00 1S NON-REFUNDABLE

{PRINT OR TYPE WITH BLACK INK ONLY - DO NOT WRITE IN SHADED AREAS)

€23) Tress. a_AZ_é_LfLL/ﬂ e

INFORMATION
ON PROPOSED

i 7
(1} Address ot Business __ 7445 _Georgia Avenue N W Sulte/Room ¥ __%Zi_
(2) Talephone No. of Business.202-223-5600. __ Lot 22 i Square _2952

(3) Trade Name of Business __ Royces RBentals

{4) Is Business Incorporated? O No [ Yes (Attach Letter of Good Standing and cornpiete Line 5)
{5) Presicent M. T. Filloramo vice President Jamie Johns..._ SectstaryTreasurer RBoslyn a._Gordon

S 4 et S S

BUSINESS
(6) ts Business a Parjtership? 3 No D Yes
(7} Business Ownerf_Nicholas T. Filloramo )j EIMET ﬂ/(’ 202~723-5600
(See Instructiohs) Tel. No. (days)
(8) Business Owner'd.Homs Address _mi_ank&_ﬂﬂ_l..ﬂd_seﬂxe.saa.md.__._zw Code 208314
(9 O Ownership Change [ Partisl Occupancy (3 New Bidg. X0 Use Change [ Lond Change BZA No. O_
(10) Proposad Use of Business n of Video Cas tronic Fmipment
INFORMATION |
ON (11) Is Business Sexustly Onlonij/Accm}lng to D.C. ZonlnpR} guiations? § No O Yas
OCCUPANCY (12) Proposed Occupancy Losd \ali/ fi Square Fest Occupied 2,52(1
(13} Which Floors 1o be Occupied ist Basement? NO
(4) Prior Use Co Ve ) N
=
{15) Building Owner Capital Building Tel. No. (day§51-913%
lNgS"?ﬁ?;r’:gN (16) Building Owner's Address 26——Zip Code 20814
BUILDING (17) Materials of Buitding _Cinder Rlock/Brick
(18) Square Feel Occupied 2,520} ____No. of Floors 1 B 17 N0
1 certity that ail of the statements on this :pphcax re true 10 the best of my knowledge ang beliel. | agree to comply with
all applicable laws and regulations OUW fumpia,
{19) IF OWNER OF BUSINESS 5.10.91
ATTESTATION Signature Dute
AND IF AUTHORIZED AGENT FOR OWNER OF BUSINESS (Attach Authorization)
(20) Name of Agent . Gordon 5.10:2)
SIGNATURE ) __Roslyn A, Gord /é;qé)‘fmld-zu
PRINT CLEARLY &gf\a(/ Date

21) Address ol Age 1...1223Jiamard

{24} Premises Condemned ?ﬂ-ﬁes Cleared By
N

INFO‘;‘EMS‘:(HON {25) Bullding in RLA Zone o [ Yes Cleared W
{26) Residenti o [ Yes Smoke Del. Info. GiveRd b 3 Dale &7
(
LICENSE (@) Licenses Required T_MW
BRANCH {28} Reviewed By ,[ e £ Date _ O ./3'[7/

ZONING &/

}i ' W
(30) Prior Use _7" g/ﬂ/EN Foo:{l&v'z

23 %one C-T-A B2A No. 3

?i&‘[’n‘ [ "‘/ (’”i

OFFICE -
(31) Certificale # If) gjooule Issued ;/Z'g/f/{ BZA No. oved D Disapproved
{32) Accepted for Filing by :&i;% DatesS f .
(33} Prior Use Code Proposed U:
EXAMINER'S (34) Use Change O No )ﬁﬂos inspect. Requ!red?ﬂ#o O Yes %_ Dllr M
USE (35) Inspection Fee $ {ssuance Fu séZ'_
(36) Approved for Issuance by ale “;__,Z%_
37} Date of Scheduled C/O Inspections AMIPM
INSPECTION (38} Inspection Status Approved O Disapproved O By Branch, Date
BRANCH (39) Inspector's Signature Printed Name
(40} Reason for Disapprova! - = .
(41) O Approved O Denied O Cancelied ‘ / @?‘/ d / ‘&7 e
B el
OCCUPANCY ¢ ) —
PERSONNEL (42) Reason for Cancellati niat N - 7
(43 Certificals of Occupancy No. A@ /w”&‘}/7 Dale of lssuance 5 /ﬁ fi
{44} BIdg. Elec. Plumb. Fire Zoning

84~0F178 wab? WHITE=CRA cAuus—hocmntnh 5' 1 5 ) gsnul—muum




SHEPHERD PARK CITIZENS’ ASSOCIATION
7600 Georgia Avenue, Northwest, Suite 404, Washington, D.C. 20012

1 June 2004

Mr. Nicholas Filleramo

Royce's Video Club

7445 Georgia Avenue, Northwest
Washington, DC 20012

Dear Mr. Filleramo:

On behalf of the Shepherd Park Citizens’ Association, we write to solicit your donation to our second
annual community picnic. This year’s picnic will be held on Sunday, June 27th, between 1:00 and 5:00
p.m. at the Lowell School, 1640 Kalmia Road, Northwest. In addition to a barbeque, the picnic activities
will include hula-hoop, jump-rope, hop-scotch, horseshoe, neighborhood-history-trivia contests, three-
legged races, softball, and board games.

The Shepherd Park Citizens’ Association represents 1900 home owners in an area of the northwest
quadrant of the District of Columbia enclosed on the east by Georgia Avenue, Eastern Avenue to the
north, Rock Creek Park to the west and on the south by Aspen Strect. Our association is in the process of
incorporating as a non-profit organization and is seeking a federal charitable-organization status. In
addition to Shepherd Park residents, the picnic will include residents from Colonial Village and North
Portal Estates. Residents from all three communities regularly patronize Royce's.

Our community picnic presents an opportunity for you to improve your good will. We are in need of
prizes for the picnic-game winners, food and paper products for the barbeque and money to help offset the
costs of the event. We urge you to donate prizes, food, plastic and paper products or a monetary
contribution. We also encourage you, as a commercial resident of our community, to send your
representative to the picnic. At the picnic, signs acknowledging the generosity of donors will be posted.
We would like to see Royce's on one of them.

If you would like to further discuss this opportunity with a member of our Picnic Solicitation Committee,
do not hesitate to contact Ms. Tucker at (202) 291-1179 or Ms. Coleman Hall at (202) 882-4170.

Cordially yours,
SPCA Picnic Committee

oF Crl L Womaa it

v
C &,(( /bv{ RYL GOLEMAN HALL
I

0
¢ .
! k//\ o vé,éa/

VIVIAN TUCKER

WW Ak 22‘5'3"



ROYCE'S RENTAL

2005 INVENTORY

ADULT CATEGORY
ADULT MOVIES 8,034
ADULT TOYS 435

- |ADULT MAGAZINES 216

ADULE MISCELLANEQUS ITEMS 733
TOTAL ADULT INVENTORY 9418

GENERAL CATEGORY
GENERAL MOVIES 8,566
POSTERS 30

| MAGAZINES 6,540
BATTERIES 380
BLANK VHS TAPES 0
BLANK DVD DISKS 200
VCR HEAD CLEANERS 96
HARD PLASTIC CASES FOR VIDEOTAPE 3,534
DIAMOND CASES FOR DVD 10,157
DVD CLEANERS 76
DVD REPAIR MACHINES 12
DVD LENS CLEANERS 24
VHS PLAYERS
DVD PLAYERS 1
TOTAL GENERAL INVENTORY 29,618
TOTAL INVENTORY 39,036
PERCENTAGE OF ADULT INVENTORY 24%
PERCENTAGE OF GENERAL INVENTO} 76%]




WASHINGTON, D.C. OFFICE:

June 14, 2004

7826 Eostern Ave., NW.
Suite 300

Washi , D.C. . o
200123304 Mr. Nick Filleramo, Owner

202:291:2400 Royce Video
202-291-5006 () 7435 Georgia Avenue, NW.
SILVER SPRING, MD Washington, D.C. 20012

OFFICE:

S T St Dear Mr. Filleramo:

o

301-562-1400 | am writing on behalf of Gateway Georgia Avenue Revitalization

301-562.5945 @ Corporation (hereafter “Gateway”) to explore the feasibility of purchasing
Ml e@aolcom 7435 Georgia Avenue. Gateway is interested in finding permanent space
Websho for our activities along the upper Georgia corridor. The location at 7435
Wwww.gatewa! ic.com

has interested the Gateway Board of Directors.

Gateway is a 5 year old community based organization committed to
revitalizing the upper Georgia corridor as a vibrant community for a variety
of smali business. Since 2000, Gateway has accomplished the following
on upper Georgia: ‘

= [nstalled 29 lamppost banners;

=  Completed 30 storefront facade improvements;

= Successfully lobbied the District government to have a Parking
Needs Analysis Study completed (expected October '04)

= Landscaped treeboxes twice annually with community volunteers;

= Won a 5 year D.C. Main Street grant.

Gateway is led by a 9 member Board of Directors, one full time Executive
Director, and a part-time administrative assistant. All of the Gateway
officers, and most of the Gateway Board live near the upper Georgia
Avenue corridor. | would appreciate an opportunity to meet with you to
further discuss Gateway’s interest in 7435 Georgia Avenue.

Thanks in advance for your assistance. You may reach me at 202-409-
8340 (cell), or 202-291-2400 (office).

ncerel
Gateway Georgia Avenue :l‘g
Revitalization Corporation is ’{l
an interjurisdictional ww 4

community development
corporation sponsored by the
District of Golumbia ¥ ire
T g and Marc D. Loud/Executive Director
Sommunity Development,
‘he Montgomery County

Jepartment of Housing and . ‘ 7 ’ ﬁ
Sommunity Affairs, and K /D
otomac Electric Power / ~

i

EXHIBIT
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Sompany of Washington, D.C.




< GAT=WAY

GEORGIA AVENUE

REVITALIZATION CORPORATION

7826 Eastern Ave., NW.
Svite 300
Washingion, D.C.

20012-1324

Mr. Nick Filleramo

Owner

Royce Video

7435 Georgia Avenue, NW.
Washington, D.C. 20012

*¥4L?IRL 0% iniemmﬁmmgn;z;mmm{asgsSssiﬁzs”n;s;zrgn%
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'ROYCES VIDEO

7445 GEORGIA AVE. NW.
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DISTRICT OF COLUMBIA ;51 RICT © mc{ s
OFFICE OF ADMINISTRATIVE F{EARING“%0 HE ARINGS
941 North Capitol Street, NE Suite 916" o3 )

Washington, DC 20002-4210 10 NG 31 A

DISTRICT OF COLUMBIA

DEPARTMENT OF CONSUMER AND

REGULATORY AFFAIRS

Petitioner
Case No: CR-I-05-N100089
V.
EIMAJ, INC. AND N.T. FILLORAMO
Respondent

ORDER

This case involves a Notice of Infraction seiyed by the Government -on
Respondents Eimaj, Inc and N.T. Filloramo alleging a violation of D.C. Official Code §
6-641.09 for operating beyond the scope of a certificate of occupancy. The Notice alleges
that the violation occurred April 19, 2005 at Royce Video located at 7445 Georgia Ave,
N.W, which is operated by Respondents. The Government seeks a fine of $500 for the

violation. Respondents denied the violation and a hearing was held on July 13, 2005.

Respondent Eimaj, Inc. was issued a certificate of occupancy in May 1991
authorizing it to use the premises at 7445 Georgia Ave, N.W for the purpose of rental of
videos, cassettes and electronic equipment “Not Sexually Oriented.” The Government’s
basic contention is that it is operating beyond the scope of that certificate because it is

operating a sexually oriented business.
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‘The zoning regulations at 11 DCMR 199.1 define a sexually oriented business

establishment as follows:

[Aln establishment having as a substantial or significant portion of its
stock in trade, books, magazines, and other periodicals, films, materials,
and articles, or an establishment that presents as a substantial or significant
portion of its activity, live performances, films, or other materials, that are
distinguished or characterized by their emphasis on matters depicting,
describing, or related to specified sexual activities and specified
anatomical areas.

In January 1998, the Zoning Administrator issued an opinion that sets out criteria
for determining whether a video store that sells or rents both general audience and
sexually oriented materials is a sexually oriented business for the purposes of the zoning
regulations. (Attached) The opinion was issued pursuant tp the Zoning Administrator’s
authority to interpret and enforce the zoning regulations. The District of Columbia Court
of Appeals have repeate&ly held that such an interpretation is to be accorded great
deference and not reversed unless clearly erroneous or inconsistent with a regulation.
Kalorama Citizens Association v. District of Columbia Board of Zoning Adjustment 620
A.2d 179 (D.C. App. 1994)

The opinion of the Zoning Administrator enunciates several standards for
determining whether a video sale or rental business has a substantial and significant
portion of its stock in trade in sexually oriented materials and states that a business that
meets any of the standards is a sexually oriented business. One of the standafds for

finding a business sexually oriented is that it has more than 15% of its inventory on

display in areas open to the public. L

! For the purpose of this calculation, materials in storerooms or there areas that cannot be
seem by customers are not counted, but areas restricted to minors are considered “open to

the public” and are counted.
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The opinion of the Zoning Administrator was issued following a survey by the
Department of Consumer and Regulatory Affairs of 25 mixed use video stores in the
District of Columbia, none of which had authority under the zoning regulations to operate
as sexually oriented businesses. The survey found that orly five of the twenty-five store

had less than 15% sexually oriented material.

Research of cases decided since the opinion was issued in 1998 has found no
Board of Zoning Adjustment, District of Columbia Court of Appeals, or District of
Columbia Superior Court case that addresses the zoning of mixed use video stores or
discusses or applies the opinion of the Zoning Administrator. Although the opinion
indicates that it was being sent to the Zoning Commission for review to ensure that this
interpretation of the zoning regulation meets with the Cornmission’s approval, no further

reference tewhe opinion cduldbe located in publicdlocuments.

Respondent Mr. Filleromo testified that after the opinion was issued in 1998, he
and other owners of mixed use video stores met with Mr. Watts, who was the Director of

DCRA, and was advised that the existing businesses would not be impacted by the

opinion.

In the light of the above, it is unclear whether the criteria in the opinion have ever

been applied and whether it represents the Zoning Administrator’s current interpretation.

Before ruling on this case, I will therefore direct DCRA to file a written statement

that addresses the following issues:
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) Is the interpretation of the Zoning Administrator issued in January
1998 the current interpretation for determining whether a mixed use

video store is sexually oriented

) Did the Zoning Commission ever review the opinion, and if not, is the
Zoning Administrator’s opinion nevertheless owed deference under

the D.C. Court of Appeals opinion in Kalorama Citizens ,supra.

3 Is there any opinion, Board ruling or other authority to support the
proposition that the opinion does not apply to mixed use videos that

-vere in existence at the time the opinion was issued in 1998.

54 .
Accordingly, it is, this ZI day of )d’\//‘] VJ"" , 2006

ORDERED,: that, on or before.September 20, 2006, the Government shall file a

written statement addressing the issues set out above or any other argurment in support of

finding a violation in this case; and it is further

ORDERED, that Respondents may file a written statement in reply to any
statement filed by the Government on or before fourteen (14) days after that statement

has been served by the Government; and it is further

ORDERED, that the Government shall mail a copy of any statement it files to
both this Administrative Court at the above address and Respondents and that
Respondents shall mail a copy of any statement it files to both this Administrative Court
at the above address and the Government representatives listed below on the certificate of

service, and it if further
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ORDERED, that the failure of the Government to comply with the terms of this
order without good cause may result in dismissal for want of prosecution pursuant to

OAH Rule 2818.










DISTRICT OF COLUMBIA
Office of Administrative Hearings
941 North Capitol Street N.E., Suite 9100

Washington D.C. 20002 DISTRE&IFOF CJEuMBIA

E OF
ADMINISTRATIVE HEARINGS

DISTRICT OF COLUMBIA DEPARTMENT OF 1 200b SEP 20 P u: Sb
CONSUMER AND REGULATORY AFFAIRS,
Petitioner,
V. Case No.: CR-1-05-N100089
EIMAJ, INC
Respondent

PETITIONER’S REPLY TO ORDER TO RESPOND

In an order dated August 31, 2006, the tribunal directed petitioner to respond to several
interrogatories propounded upon petitioner by the tribunal in order to assist the tribunal in

the resolution of the case. The questions presented and responses thereto are as follows:

Interrogatory 1:

Is the interpretation of the Zoning Administrator issued in January 1998 the current
interpretation for determining whether a mixed-use video store is sexually oriented.

Answer: Yes.

Interrogatory 2:

Did the Zoning Commission ever review the opinion, and if not, is the Zoning
Administrator’s opinion nevertheless owed deference under the D.C. Court of Appeals

opinion in Kalorama Citizens....

Answer: To petitioner’s knowledge, information, and belief, the Zoning Commission

did not review the opinion. Nevertheless, it is owed deference under Kalorama Citizens.



Interrogatory 3:

Is there any opinion, Board ruling or other authority ro support the proposition that the
opinion does not apply to mixed use videos that were in existence at the time the opinion

was issued in 1998.

Answer: To petitioner’s knowledge, information, and belief, there is no opinion, Board
ruling or other authority to support the proposition that the opinion does not apply to

mixed use videos that were in existence at the time the opinion was issued in 1998.

Respectfully Submitted:

CERTIFICATE OF SERVICE
I hereby certify, this 20™ day of September 2006, that the forgoing document was served by first
class mail, postage prepaid, to the following:
Andrea Bagwell, Esquire
Harmon, Wilmot, & Brown, LLP

1010 Vermont Ave. N.W.
Washington, D.C. 20005

Respectfully Submitted:

R
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DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS

Petitioner
Case No: CR-[-05-N100089

V.

EIMAJ, INC. AND N.T. FILLORAMO
Respondents

FINAL ORDER

I. Introduction

This case involves a Notice of Infraction served by the Government on
Respondents Eimaj, Inc. and N.T. Filloramo alleging a violation of D.C. Official Code
§6-641.09 for operating beyond the scope of a certificate of occupancy. In the Notice,
the Government alleged that the violation occurred on April 29, 2005 at Royce Video

located at 7445 Georgia Ave, N.W., and sought a fine of $500.

Respondents denied the violation, and a hearing was held on July 13, 2005. At
the hearing, J. Sinclair Long, Esq., appeared for the Government, and Allen James, the
charging inspector, testified for the Government. Andrea Bagwell, Esq., appeared for
Respondents. Respondents’ witnesses were Nicholas Filloramo, the named Respondent
and owner of Royce Video, and Mr. Gilliam, who operates another business in the

neighborhood.
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The Government contends that Respondents were operating beyond the scope of
the certificate of occupancy because they were operating a sexually oriented business

with a certificate of occupancy for a business that is not sexually oriented. '

The principal issue in this case is whether the nature and amount of sexually
oriented materials that Respondents’ video store displays for sale exceeds the amount that
a video store with both general interest and sexually oriented merchandise (called a
“mixed use” video store) may display without a certificate of occupancy for a sexually

oriented business.

Based on the entire record in this matter, I hereby make the following findings of

fact and conclusions of law:
II.  Findings of Fact

Nicholas Filloramo has operated Royce Video at 7445 Georgia Ave, N.W. since
1991. On May 13, 1991, Eimaj., Inc, a company that Mr. Filloramo owns, obtained a
certificate of occupancy to use the premises for the purpose of renting videos, cassettes,

and electronic equipment “Not Sexually Oriented.” Respondent’s Exhibit “RX” 6. The

' D.C. Official Code § 6-641.09, the statute Respondent is charged with violating,
provides in pertinent part:

Building permits; certificates of occupancy

(a) ... In the event that ...[regulations adopted under provisions of this
subchapter] provide for the issuance of certificates of occupancy or other
form of permit to use, it shall be unlawful to use any building, structure, or
land until such certificate or permit be first obtained. It shall be unlawful
to erect, construct, reconstruct, alter, convert, or maintain or to use any
building, structure, or part thereof or any land within the District of
Columbia in violation of the provisions of said sections or of any of the
provisions of the regulations adopted under said sections...
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application for the certificate of occupancy states that the proposed use of the premises is
for the rental of video cassettes and electronic equipment. There is no place on the
application form where an applicant is asked to state whether the business is sexually

oriented. RX 6.

On April 29, 2005, Inspector Allen James inspected Royce’s Video as a result of a
complaint that a sexually oriented business was being operated on the premises.” The
inspector measured the interior space in the store with a tape measure to determine its
total square footage. His measurements indicated that the total square footage of the
store open to the public was 1494 square feet. Then, based on his visual observations of
the areas in the store with sexually oriented merchandise, he estimated that approximately
50% of the floor area of the store was used for the sexually oriented materials. The
balance of the store contained videos for a general audience and other general

merchandise. The inspector did not count items on display in the store.

A drawing of the floor plan of the store provided by Respondents shows that the
portion of Respondent’s store where inventory is on display in areas open to the public
used for retail sales totals 1489 square feet.> RX 26. This space is comprised of 825
square feet that contains general entertainment videos and other general merchandise, and
637 square feet that contains adult entertainment videos and other sexually oriented

merchandise. Based on Respondent’s floor plan drawing, 42.7% of the store area where

? The inspector does not know the identity of the complainant. Mr Filloramo believes that
an organization that wishes to occupy the building where his store is located made the
complaint. However, I find that the evidence is inadequate to establish the identity of the
complainant and it is not relevant to this case.

* This figure does not include the portions of the establishment that are used as office,
restroom, or storage.



Case No: CR-I-05-N100089

inventory is on display and open to the public contains adult entertainment and sexually
oriented material. -Since the Inspector’s determination that 50% of the store contained
sexually oriented material was based on visual observations and not actual measurements,
I will credit the measurements on the drawing submitted by Respondents and find that the

floor area containing sexually oriented material was 42.7%.

The portion of the store containing sexually oriented material is in the rear of the
store and is separated from the rest of the store by a wall with a door. A sign on the door
says “Adult Movie Room — No One Under 18.” RX 25 and 26. Although most of the
adult entertainment room contains videos, there is also a display case that contains

approximately ten items of merchandise that are commonly known as sex toys.

A report on Royce Video’s 2005 inventory submitted by Respondent shows a
total of 39,036 items. RX 27. The total number of items in the adult category shown on
the inventory report is 9,418, consisting of 8,034 adult movies, 435 adult toys, 216 adult
magazines, and 733 adult miscellaneous items. The total number of items shown on the
general inventory category in the inventory report is 29,618. * Thus, based on this report,
24% of the total inventory in the store is “adult inventory.” It is undisputed that all the

items categorized as adult inventory are all sexually oriented.

Respondent’s store is located in a free-standing building. There is an advertising

display covering a significant portion of the front of the building. The advertising

* The Government did not question the categorization of any of the entries on the
inventory report or the accuracy of the inventory report. The general inventory total
includes over 10,000 diamond cases for DVD’s and over 3,000 cases for video tapes as
general merchandise items. There was no evidence about whether these cases were
display items or carried as inventory for routine sale.
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includes the names and posters for some general audience movies, but does not include
the names and posters for adult movies. Although almost all of the display advertising on
the front of the store relates to general interest materials, there is a reference to adult toys

in prominent lettering. RX 23, RX 29.

In addition to the complaint that led to the Notice of Infraction in this case, there
was a previous complaint in 2004. That complaint led to an inspection and the issuance
of a Notice of Violation and Notice to Abate on June 3, 2004. That Notice required the
removal of 40% of the adult videos as corrective action. Mr. Gilliam, who operates a
business in the same neighborhood, is not aware of any neighborhood complaints about

Royce Video.

On January 28, 1998, the Acting Zoning Administrator, Gladvs Hicks issued a
signed opinion entitled “Determining Whether a Retail or Wholesale Video Store Selling
or Renting Sexually Oriented Materials is a Sexually Oriented Business.” The
Administrator stated that she was issuing the opinion to give notice to businesses and the
public about how many sexually oriented materials a mixed use video store may offer for
sale and/or rental before it must obtain a certificate of occupancy as a sexually oriented
business establishment restricted to operating only in the limited zoning districts where

sexually oriented businesses are permitted. °

> The Administrator’s Opinion indicates that a sexually oriented business establishment,
with the approval of the Board of Zoning Adjustments, could be located only in C-3-B,
C-3-C, C-4, C-M and M zoning districts unless a business has grandfathering rights.
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The Zoning Administrator’s .Opinion (the “Opinion™) contains a report of a
survey conducted in 1997 of the twenty-five mixed use video stores in the District of
Columbia. The survey did not include establishments that carried no sexually oriented
material or that have authority to operate sexually oriented businesses. The survey found
that fifteen of the stores, including Royce Video, had more than 28% material that is

sexually oriented. The Opinion states:

All of the fifteen businesses would meet any reasonable interpretation of a
‘sexually oriented business establishment’ as sexually oriented materials
are a significant and substantial portion of their stock in trade.

The Zoning Administrator then adopted an interpretation which sets cut several criteria
for determining whether a business is a “sexually oriented business,” as that term is used
in 11 DCMR 199.1. One of the criteria for determining whether a mixed use video store
is sexually oriented is whether more than 15% of inventory on display is sexually
oriented.® Twenty of the twenty-five mixed use video stores surveyed had more than

15% of sexually oriented materials.

On February 3, 1998, the Chairman of the Council of the District of Columbia,
Linda Cropp, and the Chairman of the Committee on Consumer and Regulatory Affairs,
Harold Brazil, wrote a joint letter to David Watts, the Director of the Department of
Consumer and Regulatory Affairs stating that they were “concerned that these new
standards may have an adverse impact on many existing businesses which have not been
the subject of complaints from residents.” RX 3. They requested that DCRA “delay

implementation of these regulations on existing businesses that have been operating

¢ The Zoning Administrator’s Opinion contains several other standards for determining
whether a business is sexually oriented, which are discussed below.
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without complaints, until there has been an opportunity for the affected businesses and

communities to comment on these newly established standards.” RX 3.

Mr. Filloramo and other video store owners who were concerned about the impact
of that opinion on their businesses then met Mr. Watts. Mr. Filloramo testified that Mr.
Watts told them that the criteria set out in the Opinion would not be applied to existing
businesses, and that they could continue operations as long as they kept their sexually
oriented inventory under 50%. I am crediting that testimony for the following reasons:
1) there was no conflicting testimony; and 2) Members of the Council had urged DCRA
to reconsider the criteria in the Opinion as applied to existing business, making it
plausible that Mr. Watts gave assurances to the owners of existing businesses that the

criteria in the Opinion would not be applied to them.

III. Conclusions of Law

The zoning regulations at 11 DCMR 199.1 define a sexually oriented business

establishment as follows:

[A]n establishment having as a substantial or significant portion of its
stock in trade, books, magazines, and other periodicals, films, materials,
and articles, or an establishment that presents as a substantial or significant
portion of its activity, live performances, films, or other materials, that are
distinguished or characterized by their emphasis on matters depicting,
describing, or related to specified sexual activities and specified
anatomical areas.

The Opinion interpreting the regulation as applied to mixed use video stores was
issued pursuant to the Zoning Administrator’s authority to interpret and enforce the

zoning regulations. This authority was conferred by a provision that rnakes the Zoning
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Administrator “responsible for administratively interpreting and enforcing the zoning
regulations.”” The District of Columbia Court of Appeals has held that an agency’s
interpretation of its regulation is to be accorded great deference and not reversed unless
clearly erroneous or inconsistent with the regulation. Kalorama Citizens Association v.
District of Columbia Board of Zoning Adjustment, 640 A.2d 179, 180 (D.C. 1994);
Wallick v District of Columbia Board of Zoning Adjustments, 486 A.2d 1183, 1184
(1985).% Since there is no basis for finding the interpretation clearly erroneous, this

tribunal is required to defer to the interpretation unless it has been withdrawn or

modified.

Current Status of the Administrator’s Opinion

Since the Opinion of the Zoning Administrator was issued in 1998, there have not
been any reported decisions by the Board of Zoning Adjustment, District of Columbia
Court of Appeals, or District of Columbia Superior Court that address the zoning of
mixed use video stores or discuss the Opinion of the Zoning Administrator. In addition,
no revisions of the Zoning Administrator’s opinion could be located. Because of this, and

Mr. Filloramo’s credible testimony that the Director of DCRA told owners of existing

7 Reorganization Order No. 55, Il F (D.C. Code Ann. Title 1- Administration, Appendix
at 182, 185 (1973)

* In these cases, the court deferred to interpretations of the Board of Zoning Adjustments.
Cases decided by this administrative court involving infractions of zoning laws and
regulations may be appealed to the Board of Zoning Adjustments D.C. Official Code § 2-
1831.16(b). It is nevertheless appropriate for this tribunal to defer to interpretations of the
Zoning Administrator because deference is paid to an agency’s interpretations of its
regulations primarily because of the special expertise of each agency in its field. Diebold,
Inc. v. Marshall, 585 F.2d 1327, 1334 n. 10 (6th Cir. 1978). If the interpretations of a
regulation by the Zoning Administrator and the Board differ, it is within the province of
the court that reviews the decision of the Board of Zoning Adjustment to determine
which interpretation merits deference. Martin v OSHRC, 111 S.Ct. 1171 (1991)
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video stores in 1998 that they were not subject to the Opinion, it was unclear whether the
Opinion had been rescinded or modified.

Consequently, this administrative court issued an Order on August 31, 2006
directing DCRA to file a statement about whether the 1998 Opinion is DCRA’s current
interpretation for determining whether a mixed use video store is sexually oriented and
whether there was any opinion or other authority that exempts mixed use video stores in
existence at the time the Opinion was issued. In response, counsel for DCRA submitted a
statement indicating that the Opinion has not been rescinded or modified and that there is
no ruling or modification exempting businesses that were operating at the time the
Opinion was issued. Respondents were afforded the opportunity to reply, but have not
done so.” As the Opinion has not been revoked or revised, it is the agency’s interpretation

of its own regulation that we must defer to in resolving this case.

The Zoning Administrator’s Opinion

The Opinion first notes that zoning laws may be used to restrict the location of
sexually oriented businesses. The Supreme Court has sanctioned the use of zoning
restrictions to combat the undesirable secondary effects, such as increased crime and
reduced property values, which sexually oriented businesses can have on surrounding
neighborhoods. The Court has said, however, that such restrictions must do so “without

violating the government’s paramount obligation of neutrality in its regulation of

® Counsel for DCRA inexplicably treated our request for legal argument on these issues
as interrogatories, and provided extremely terse responses. However, as he is acting as
counsel for DCRA, we must assume that he is accurately representing the status of the
Administrator’s Opinion.
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protected communication.” City of Renton v. Playtime Theatres, Inc., 106 S.Ct. 925

(1986) (quoting Young v. American Mini Theaters, Inc., 427 U.S. 50, 70 (1975).

The Administrator then surveyed relevant case law, the regulations of mixed use
video stores in other jurisdictions, and the results of DCRA’s survey of twenty-five
mixed use video stores in the District. Based on this review, the Administrator
formulated several standards for determining when a mixed use video store is sexually
oriented. The standards enunciated in the Opinion are based upon the following factors:
the percent of sexually oriented inventory on display; the amount of a store’s print, radio
and TV advertising that is sexually oriented; whether promotional materials place a
disproportionate emphasis on sexually oriented materials; whether the business sells sex
toys; whether there are booths or other apparatus for viewing sexually oriented material;

and, the percentage of revenues generated by sexually oriented merchandise.

In this case, there is evidence relating only to two of the standards: the percentage
of sexually oriented inventory, and the sale of sex toys. We will address each of these

standards in turn.

Inventory on Display

Under the Administrator’s interpretation, a business is a sexually oriented
business if more than 15% of its inventory on display in areas open to the public, counted

piece-by-piece, is sexually oriented. Specifically, the Opinion states:

.... the Zoning Administrator interprets the District of Columbia Zoning
Regulations, 11 DCMR 199.1, as is set forth below.

A. A retail or wholesale business has a substantial and significant portion
of its stock in trade in sexually oriented materials, and is therefore a

10
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sexually oriented business, when any of the factors set forth below in
paragraphs 1,2,3,or 4 applies:
1. More than 15% of its inventory on display, in areas open to the public,
counted piece-by-piece, are sexually oriented. '°
As noted above, Respondents’ floor plan shows that the floor area containing
sexually oriented material was 42.7%. However, the Administrator’s interpretation

contains no standard based on the percentage of floor area that contains sexually oriented

material. Rather, inventory is to be counted “piece-by-piece.”

The only evidence showing inventory counted piece-by-piece is Respondents’
inventory listing. In that listing, Respondents categorize 24% of their inventory as
adult.!' While this list shows total inventory, it does not show the percent of “ inventory
on display, in areas open to the public, counted piece-by-piece” that is sexually oriented.
It is possible, for example, that only a small number of the sexually oriented items in

Respondents’ inventory were on display in public areas.

Since the Government presented no evidence on what items in Respondents’
inventory list were on display, I cannot conclude that more than 15% of the inventory on

display in areas open to the public was sexually oriented.

' The Administrator’s opinion indicates that for the purpose of this calculation, materials
in storerooms or other areas that cannot be seen by customers are not counted, but areas
restricted to minors are considered “open to the public” and are counted.

"' The total inventory listed for the store is 39,036 items. Respondents have categorized
29,618 items as “general inventory.” Nearly half of the general inventory items are cases
for DVD’s and videotapes (DVD cases 10,157, Videotape cases 3,534). The
Administrator’s Opinion does not indicate whether items such as DVD cases, which do
not have either sexually oriented or general interest content, should be counted for the
purpose of determining the percent of inventory that is sexually oriented. If the cases are
not counted, the percent of Respondents total inventory that is sexually oriented would be
much higher than 15%.

11
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Sale of Sex Toys

Even if the percentage of sexually oriented inventory is less than 15%, a mixed
use video store may also be found to be a sexually oriented business under the Opinion if

it sells merchandise commonly known as sex toys. The Opinion states:

B. Irrespective of the applicability of the factors set forth above, a business
establishment is sexually oriented as set forth in either paragraphs 1 or 2
below:

1. The Zoning Administrator makes the determination that the sale of
merchandise such as three dimensional reproductions of human genitalia,
and other items which are commonly known as “sex toys,” are sexually
oriented because such merchandise either “depicts” human genitals and
other specified anatomical areas, or are related to specified sexual
activities, and that the sale or display of such items is not a customary
accessory use to a mixed use video store in the District of Columbia. A
business that sells or displays such merchandise is a sexually oriented
business.

It is undisputed that Royce Video was offering sex toys for sale at the time of the
inspection. Consequently, Royce Video was a sexually oriented business by virtue of its
sale of sex toys.

Respondents maintained that even if Royce Video is a sexually oriented business
as defined in the Opinion, it should not be found in violation because businesses in
existence at the time the Opinion was issued were grandfathered. Respondents point to

the following statement in the Opinion in support of this position.

Unless a business has grandfathering rights, sexually oriented business
establishment may, with approval of Zoning Adjustment, be located only
in C-3-B, C-3-C, C-4, C-M and M zoning districts.

This statement does not support Respondents’ position. It states only that sexually

oriented businesses may be located in certain restricted districts unless grandfathered. It

12
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does not indicate that the twenty-five mixed use video stores surveyed (none of which
had authority to operate as sexually oriented businesses) are grandfathered. Indeed, as
noted above, the Opinion explicitly states that fifteen of the twenty-five businesses
surveyed “would meet any reasonable interpretation of a ‘sexually oriented business
establishment’ as sexually oriented materials are a significant and substantial portion of

their stock in trade.”

Respondent also argues that it was grandfathered because the Director of DCRA
told the owners of mixed use video stores in 1998 that the Opinion did not apply to them.
While the Director of DCRA may have told the owners of existing businesses that they
would be exempt, DCRA took no action to revise the Opinion or exempt existing
businesses. When an agency changes its course, it must supply a reasoned analysis
demonstrating that its prior standard is being deliberately changed, and not simply
ignored. Brentwood Liquors v. District of Columbia Alcoholic Beverage Control Board
661 A.2d 652, 656 (D.C. 1995); Greater Boston Television Corp. v. FCC 444 F. 2d 841,
852 (D.C. Cir. 1970). The only reasoned analysis enunciating DCRA’s standards for
determining when a mixed use video store is a sexually oriented business is the 1998
Opinion, which clearly does not exempt existing businesses. While DCRA could modify
the Opinion and provide a reasoned analysis exempting existing businesses, it has not

done so.

13
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Finally, Respondents maintain that they should not be found in violation because
there have been few complaints about their operation. ~While the number of
neighborhood complaints is a factor that elected officials and zoning officials can and
should take into account in developing zoning regulations, it is not a factor that this
tribunal can take into account in deciding whether a regulation that has been adopted has

been violated.

The Government has established that Respondents were operating beyond the
scope of the certificate of occupancy in violation of D.C. Official Code §6-641.09
because they were operating a sexually oriented business without a certificate of
occupancy for a sexually oriented business. At the time of the violation, the authorized
fine for a violation of D.C. Official Code § 6-641.09 was $500. See 16 DCMR 3231.1;
16 DCMR 3201.1(b). As the violation has been established, a fine of $500 will be

imposed.
IV.  Order

Based upon the foregoing findings of fact and conclusions of law, and the entire

-
__q__ day of MGLPOL’ ,

record in this matter, it is, hereby, this

2007:

ORDERED, that Respondents shall pay a total of FIVE HUNDRED
DOLLARS (§500) in accordance with the attached instructions within 20 calendar days
of the date of service of this Order (15 days plus 5 days service time pursuant to D.C.

Official Code §§ 2-1802.04 and 2-1802.05); and it is further

14
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ORDERED, that if the Respondent fails to pay the above amount in full within
20 calendar days of the date of mailing of this Order, interest shall accrue on the unpaid
amount at the rate of 1% % per month or portion thereof, starting 20 days from the date of

mailing of this Order, pursuant to D.C. Official Code § 2-1802.03(i)(1); and it is further

ORDERED, that failure to comply with the attached payment instructions and to
remit a payment within the time specified will authorize the imposition of additional
sanctions, including the suspension of Respondent’s licenses or permits, pursuant to D.C.
Official Code § 2-1802.03(f), the placement of a lien on real and personal property
owned by Respondent, pursuant to D.C. Official Code § 2-1802.03(i), and the sealing of
Respondent’s business premises or work sites, pursuant to D.C. Official Code § 2-

1801.03(b)(7); and it is further

ORDERED, that appeal rights of any person aggrieved by this Order are set forth

below.

15
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PAYMENTS

If a payment is required by this Order, to be properly credited to your case(s) the payment
must be sent to the attention of the Clerk of the Office of Administrative Hearings.
Payments are only accepted by check or money order and must be made payable to “D.C.
TREASURER.” More detailed information on how and where to make payments are
included on the enclosed payment instruction sheet.

IMPORTANT: Please do not call the D.C. Court of Appeals with questions about
how to make any payments required under this Order. If you have questions, please
call the Clerk’s Office at the Office of Administrative Hearings on 202-442-9094.

APPEALS OF VIOLATIONS OF THE DISTRICT OF COLUMEBIA ZONING
LAWS OR REGULATIONS

Any party suffering a legal wrong or adversely affected or aggrieved by a determination
involving infractions of the District of Columbia Zoning L.aws or Regulations, including
Title 11, Chapter 32 of the D.C. Municipal Regulations, may appeal such determination
to the District of Columbia Board of Zoning Adjustment (the “Board”) pursuant to D.C.
Official Code § 2-1831.16(b) by filing a Notice of Appeal to the Board at the following
address:

District of Columbia Board of Zoning Adjustment
441 4™ Street, N.W., Suite 210 South
Washington, DC 20001
202-879-2700
IMPORTANT NOTICES:

1. By law, the amount of a lawfully imposed fine cannot be modified or reduced on
appeal. D.C. Official Code § 2-1831.16(g).

2. In accordance with D.C. Official Code § 2-1802.04(a), this Order shall become
final 15 calendar days after the date of service. Filing of an appeal does not stay
(stop) the requirement to comply with a Final Order, including any requirement to
pay a fine, penalty or other monetary sanction imposed by a Final Order. If you
wish to request a stay, you must first file a written motion for a stay with the Office
of Administrative Hearings. If the presiding Administrative Law Judge denies a
stay, you then may seek a stay from the Board.

16



Certificate of Service

By U.S. Mail (Postage Paid):

Eimaj, Inc

N.T. Filloramo

5225 Pooks Hill Road
Bethesda, MD 20814

Andrea Bagwell, Esq.

Harmon, Wilmot, & Brown, LLP
1010 Vermont Ave, N.W.

Suite 8§10

Washington, D.C. 20005

I hereby certify that on Hardﬂ 2,
2007 this document was caused to be
served upon the parties listed on this
page at the addresses listed

and bythe m stated

~

ks

Clerk / Deputy €lerk

By Inter-Agency Mail:

Sinclair Long, Esq.
Department of Consumer and
Regulatory Affairs

941 North Capitol Street NE
Washington, DC 20002

Jill Stern, Esq.

Acting General Counsel

Department of Consumer and
Regulatory Affairs

941 North Capitol Street NE, Suite 9400
Washington, DC 20002
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MARKS & KATZ, LLC

ATTORNEYS AT LAW DISTRICT o5 0oy
1400 SPRING STREET OFFice 5 1BIA
SUITE 410 ADH”‘”J{RHT Ve HEAQ"JGS
SILVER SPRING, MARYLAND 20910

(301) 495-4300 N .
FAX (301) 495-8815 My - p . 35

www.markskatz.com
justice@markskatz.com

JAY S. MARKS (MD, DC, IL)
JONATHAN L. KATZ (MD, DC, VA)

May 1, 2007

BY HAND DELIVERY

Clerk

Office of Administrative Hearings
941 North Capitol Street, NE
Suite 9100

Washington, DC 20002-4210

Re: DCRA v. EIMAJ, INC., et al., DC OAH Case No. CR-1-05-
N100089

To the Office of Administrative Hearings:

My clients are the Respondents in the above-listed matter;
i.e., EIMAJ, Inc. and Nicholas Filoramo. I have taken over
representation of said parties from their prior counsel.

Out of an abundance of caution, enclosed is a duplicate
$500 fine payment for this case. As confirmed in the attached
Declaration of Nicholas Filoramo - who is the owner of
Respondent EIMAJ - he timely paid the $500 fine on or about
March 20, 2007. However, he misplaced the date-stamped copy of
his payment check that he hand-delivered to the Office of
Administrative Hearings, and he found that his check has not yet
cleared (I plan to update you with the check number he used
after obtaining it from his accountant).

Consequently, please treat the $500 fine as having been
timely paid. Moreover, please assure that any overpayment of the
fine is returned directly to me, as the lawyer for the
Respondents.

Thank you.



Very truly/yours,

cc: Jill Stern, Esquire, DCRA, 94
WDC 20002

N. Capitol St., NE, No. 9400



DISTRICT OF COLUMBIA
OFFICE OF ADMINISTRATIVE HEARINGS

DCRA
V. Case No. CR-1-05-N100089

EIMAJ, INC. & FILLORAMO

Respondents.

DECLARATION OF NICHOLAS T. FILLORAMO

I HEREBY DECLARE AS FOLLOWS under the penalties of perjury:

1. My name is Nicholas Thomas Filloramo. I am over the
age of eighteen and am competent to testify to the following:

2. I am the sole owner of Respondent EIMAJ, Inc., and
have been its sole owner at all times.

3. On or about May 20, 2007, I timely paid the $500 fine
in this matter, by hand-delivering a $500 check to the District
of Columbia Office of Administrative Hearings, with a check
drawn through PNC Bank checking account number 5300733233 (chéck
number to be provided, after I obtain it from my accountant).

4. When I asked for a receipt, a woman at the reception
area of the OAH told me that receipts are not given, but that I
would be provided a stamped copy of my check (which I was
provided) .

5. Unfortunately, I misplaced my stamped copy of my

check. My lawyer Jonathan L. Katz subsequently spoke with the



OAH’s Rena Rodriguez in early April 2005, and he asked her
during said phone conversation for a copy of the proof of
payment of the $500 fine. Mr. Katz informs me that he did not
hear back thereafter from Ms. Rodriguez. On April 30, 2007, Mr.
Katz, in my presence after the end of the business day left Ms.
Rodriguez a voice mail at (202) 478-3134 asking the status of
this request.

6. Because the check was not shown as having cleared when
I looked online on April 29, 2007, out of an abundance of
caution, I am making this duplicate fine payment.

I hereby swear that the foregoing is true and correct under

the penalties of perjury.

7

ft/?%%iizéggi(“’/

Xicholas Thomas Filloramo
c/o Royce’s Video (Work)
7445 Georgia Avenue
Washington, DC 20012

April 30, 2007
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MARKS & KATZ, LLC
ATTORNEYS AT LAW
1400 SPRING STREET
SUITE 410
SILVER SPRING, MARYLAND 20910
(301) 495-4300
FAX (301) 495-8815
justice@markskatz.com
www.markskatz.com
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JAY S. MARKS (MD, DC, IL)
JONATHAN L. KATZ (MD, DC, VA)

May 2, 2007

Ms. Rena Rodriquez
Office of Administrative Hearings

941 North Capitol Street, N.E.
Suite 9100
D.C. 20002-4210

Washington,
DCRA v. Eimaj, Inc., et al., DC OAH Case Mo. CR-1-05-

Re:
N100089

Dear Ms. Rodriquez:

Because I did not receive a response to my phone calll to
2007, I am enclosing

you late in the evening of April 30,
documentation showing repayment of the $500.00 fine in the

above-listed case.
Please be so kind as to confirm to me that the payment is
listed as timely satisfied. My client’s original check is not
shown to date as having cleared from his kank. I trust that any
overpayment will be returned to my client through me.
To clarify the attached letter and declaration, Mr.

Filloramo confirmed with his accountant that the $500.00 check
2007 and check number 13505.

was dated March 20,

JLK/av



MARKS & KATZ, L1.C

ATTORNEYS AT LAW DIs TRICT
1400 SPRING STREET oF OF COLUMBIA
SUITE 410 ABMINISTRA %‘J\/F
SILVER SPRING, MARYLAND 20910 HEARINGS

(301) 495-4300
FAX(3)01)495-8815 DO May -1 I: 31

www.markskatz.com
justice@markskatz.com

JAY S. MARKS (MD, DC, IL)
JONATHAN L. KATZ (MD, DC, VA)

May 1, 2007

BY HAND DELIVERY

Clerk

Office of Administrative Hearings
941 North Capitol Street, NE
Suite 9100

Washington, DC 20002-4210

Re: DCRA v. EIMAJ, INC., et al., DC OAH Case No. CR-~1-05-
N100089

To the Office of Administrative Hearings:

My clients are the Respondents in the above-listed matter;
i.e., EIMAJ, Inc. and Nicholas Filoramo. I have taken over
representation of said parties from their prior ccunsel.

Out of an abundance of caution, enclosed is a duplicate
$500 fine payment for this case. As confirmed in the attached
Declaration of Nicholas Filoramo - who is the owner of
Respondent EIMAJ - he timely paid the $500 fine on or about
March 20, 2007. However, he misplaced the date-stamped copy of
his payment check that he hand-delivered to the COffice of
Administrative Hearings, and he found that his check has not yet
cleared (I plan to update you with the check number he used
after obtaining it from his accountant).

Consequently, please treat the $500 fine as having been
timely paid. Moreover, please assure that any overpayment of the
fine is returned directly to me, as the lawyer for the

Respondents.

Thank you.



Very trulyyyours,

cc: Jill Stern, Esquire, DCRA, 94
WDC 20002

N. Capitol St., NE, No. 9400,
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DCRA

v, Case No. CR-1-05-N100089

EIMAJ, INC. & FILLORAMO
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Respondents.

DECLARATION OF NICHOLAS T. FILILORAMO

I HEREBY DECLARE AS FOLLOWS under the penalties of perjury:

1. My name is Nicholas Thomas Filloramo. I am over the
age of eighteen and am competent to testify to the following:

2. I am the sole dwner of Respondent EIMAJ, Inc., and

have been i1ts sole owner at all times.

3. On or about May 20, 2007, I timely paid the $500 fine
in this matter, by hand—deiivering a $500 check to the District
of Columbia Office of Administrative Hearings, with a check
drawn through PNC Bank checkiné account number 5300733233 (check
number to be provided, after I obtain it from my accountant).

4, When I asked for a receipt, a woman at the reception
area of the OAH told me that receipts are not given, but that I

would be provided a stamped copy of my check (which I was

provided).

5. Unfortunately, I misplaced my stamped copy of my

check. My lawyer Jonathan L. Katz subsequently spoke with the



OAH’s Rena Rodriguez in early April 2005, and he asked her
during said phone conversation for a copy of the proof of
payment of the $500 fine. Mr. Katz informs me that he did not
hear back thereafter from Ms. Rodriguez. On April 30, 2007, Mr.
Katz, in my presence after the end of the business day left Ms.
Rodriguez a voice mail at (202) 478-9134 asking the status of
this request.

6. Because the check was not shown as having cleared when
I looked online on April 29, 2007, out of an abundance of
caution, I am making this duplicate fine payment.

I hereby swear that the foregoing is true and correct under

the penalties of perjury.

=
C,4§2§%Z%ééak—~—”.

«icholas Thomas Filloramo
c/o Royce’s Video (Work)
7445 Georgia Avenue
Washington, DC 20012

April 30, 2007
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DISTRICT OF CoLumBlA DISTRICT CL COLUMBIA
OFFICE OF ADMINISTRATIVE HEARRNGSS TRAT VE HEARINGS
941 North Capitol Street N.E.
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