
BlE:fORE THE BOARD OF ZONING ADJUSTM"E:NT 
OF THE DISTRICT OF COLUMBIA 

" 

Appeal of Cosi, Inl~. 

STATE:MENT OF APPEAL 

I. ~al from the Decision of the Zoning Administrator 

BZA Appeal No. _ 
ANC3C 

The Appellant, Cosi, Inc. ("'Cosi"), by and through undersigm!d counsel, respectfully 

submits this Board of Zoning Adjustment ("Board") Appeal of the decision of tIlt:: Depmtment of 

Consumer and Regulatory Affairs and the Zoning Administrator of January 29,2007, that no 

certifitcate of occupancy may be issued for an eating establishment at the: proposed location, 3519 

Connecticut Avenue, NW, Washington n,c" The Zoning Administrator's denial Is based upon 

the: opinion of the administrator that the establishment occupies the linear street frontage of 

Connecticut Avenue within the Cleveland Park neighborhood commercial overlay district and 

that the parking lot in £iront of the establishment "is accessory to the frontages." See Email dated 

JanuaJIY 29, 2007, and attached hereto as Exhibit 1. The Zoning Administrator's decision is 

based upon his ("preliminary tigures" which indicate that "Cleveland Park NCOl) is over the 

limit for eating establishments and we can not allow any new ones.'" See, Exhibit] , 

ll. Standard and Bal:kground 

Section 11 DCJvfR 1302.5. states that n~staurants, fast food restaurants, deHcatessens, 

cany-outs, and simillar ea6ng or drinking establishments shall occupy no more than t'vventy-five 

percent (25%) of the linear street frontage within a particular NC Overlay District, as measured 

along the lots that face designated roadways in the particular district. The regulations further 

statl~ that Connecticut A venue is the designated roadway for the Cleveland Park overlay District. 

The term "street frontage" is specifically de tined in the Regulations as "'the property line where a 
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lot abuts upon a street" 11 DCMR 199.1. 

The proposed location does not abut C?nnecticut Avenue, as there is a large parking lot, 

used by multiple establislll11ents, for multiple uses, between Connecticut AVj~nue and the 

establlislll11ent. Although the regulations state that "street frontage" is defined by a lot which 

"abuts" the strc:et, the Zoning Administrator ignored the clear languag1e of the regulations and 

determined that Cosi falls under the regulations of Section 1302.5. 

III. Argument - Grounds for tlile Appeal 

A. Iillurr.QP9sed use does not occupy street frontage 

The Zoning Administrator incorrectly determined that the proposed use of the 

establishment occupies th~~ linear street frontage of Connecticut Avc:nue, and theref;:.m~ 

incorrectly refused to pemlit the appellant to obtain an occupancy permit. .Again, 11 DCMR 

199.1, defines "street frontage" as "the property line where a lot abut5 upon a street.," In the 

premises at issue, a parking lot, not controlled by the appellant, and uSf.:d by other tenants of the 

shopping center, is located between the proposed establishment and the street Due to the 

presence of this parking lot, the proposed establishment does not occup:;{ any linear street 

frontage on Connecticut Avenue" as that term is defined in the D.C. Municipal Regulations, and 

the denial of a Certificate of occupancy was improper. 

B. /\ny determination of "accessory use" is not relevant 

As noted above" the denial of a Certificate of Occupancy due to the number of eating 

establishments in the Cleveland Park neighborhood commercial overlay district, must be based 

on a finding, under 11 DCMR 1302.5, that the premises occupi(~s the linear street frontage of 

Connecticut A venue. The Zoning Administrator ignored the plain language defining the linear 

street frontage, and instead noted that, "I am not going to find that the parking lot hides the stOfil~ 



frontages. The parking lot is accessory to the frontages." See, Exhibit 1. The District of 
i 

Columbia Municipal Regulations give the Zo~ing Administrator no authority to find that the 
! 

, 

pr,emises is part of the linear frontage basled unon a finding of an "accessory use." Regardless of 

whether the separat(;: parking lot, used by multiple establishments and fc.r multiple uses, is an 

accessory to the proposed location of Cosi, the proposed location is not a part of the linear street 

frontage. By making this detennination, the Administrator ignored the plain language of the 

statue, and instead imposed his own requirements and own test to determine "linear street 

frontage." 

C. Eating establishments do not occupy 25% of the str~eet f!·ontag~~,. 

Even if the proposed establishment is found to occupy the linear street frontage of 

Connecticut Avenue, and the parking lot is merely an accessory use, propositions that the 

Appellant strongly rejects, the decision of the Zoning Administrator remains incorrect. Although 

eating establishments may only occupy 25% of the street frontage under 11 DCMI{ 1302.5, no 

accurate measurement of the percentage of street frontage was conducte:d prior to the 

Administrator's decision, and the percentage of such establishments does not currently exceed 

25%. 

In the decision, the Administrator noted that: "with our preliminary figures, Cleveland 

Park NeOn is over the limit for eating establishments and we can not aHow any new ones," See, 

Exhibit 1. Thus, the administrator acknowledges that the figures are only preliminary. He does 

not, however, provide the basis for these "preliminary" calculations and gives no indication why 

a conclusive final detenmination cannot be made by his office. 

Subsequent to the decision, and in order to determine the basis fI:n' the detennination, 

appellant filed Freedom of Infoffilation Act ("FOIA") requests with both the District of Columbia 



Office of Zoning ("DCOZ") and the Departm1nt of Consumer and Regulatory Affairs ("DCRA") 
I 

se\~king calculations ofthe total stn~et frontag~, facing Connecticut Avenue; all documents used in 

sueh ealculations; all addresses or lot numbers of those establishments c;omprising the total street 

frontage; and any and all ehanges in the total street frontage within the OVt:rlay District in the last 

five years. See, Letter dated February 14,2007, attached hereto as Exhibit 2. 

In response to the FOIA request, DCOZ only provided citation to an Order and case file 

from 1989, and failed to provide: any recent or final calculations regarding the street frontage. 

See, Response of DCOZ, attache:d h1~reto as Exhibit 3. In relying on cases and a decision from 

1989 to respond to the FOIA request, it is apparent that DCOZ made no determination of the 

percentage of eating establishments as part of a decision to deny a certificate of occupancy to 

Cosio 

The Zoning Administrator is part of DCRA, and therefore the FOIA request was al.so sent 

to DCRA. DCRA failed to serve any response within the fifteen (15) days required by statute. 

DClRA eventually respond1ed to the request, subsequent to the statutory deadJline, only by stating 

that "[b]ecause of the voluminous nature of your request, additional time is necessary .... " See,. 

Response of DCRA attached hereto as Exhibit 4. The DCRA response failed to include a single 

document or explanation re:garding the calculation of eating establishments, These FOIA 

responses, in conjunction with the statement of "preliminary" calculations by the Administrator, 

reveal that a true and accurate calculation of the number of zoning establislm1ents was never 

conducted. If the Zoning Administrator had conducted a survey prior to denying the recent 

application by Cosi, that information would have been readily available upon the FOlA request. 

Therefor1e, the denial ofCosi's Certificate of Occupancy was arbitrary, capricious, and not based 
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upon accuratl: calculations. Finally, a caleulatipn of the current uses in the Clevldand Park 

Overlay District reveals that the percentage ofleating establishments does not exceed twenty-five 

perce~nt (25%). 

IV. !:ONCLUSION 

For the foregoing reasons, and such other and further reasons as may be asserted at or 

before the hearing in this matter, as well documents and information thus far not made available 

by DCRA and/or DCOZ, the Applicant respectfully requests that it be pelmitted to obtain a 

certificate of occupanc:y for an eating establishment at 3519, Connecticut Avenue, NW, 

Washington D.C. 

5 



Andrew J. Kline 

From: Crews, Bill (DCRA) [BilLCrE~ws@dc.gov] 

sent: Monday, January :29,20078:15 PM 

To: Andrew J. KlinE! 

Cc: LeGrant, Matt (DCRA); Steinfinlc, Jay; Kevin.Sampica@getcosLcom 

Subject: RE: Cosi; Cleveland Park 

Andrew, 

I am not going to find that the parking lot hides the store frontages. The parking lot is 
accessory to the frontages. 

Consequently, with our preliminary figures, Cleveland Park NCOD is over the limit for eating 
t~stablishments and we can not allow any new ones 

Best regards, 

Bill Crews 

Zoning Administrator for the District of Columbia 
Department of Consumer and Regulatory Affairs 
941 N. Cap,itol St. NE Suite 2000 
VVashington, DC 20002 
202.442.45"16 Office 
202.442.4871 Fax 
bill. crews@dc.gov 



Andrew J. Kline (DC &. MD) 
al(line@kline~awdc.com 

Scott H. Rome (DC & MD) 
smrne@klinEllawdc.com 

LaQuan S. Partee, Legal Assistant 

Lpartee@klinela'wdc.com 

LAWPFFICES 

ANDREt J. KLn'IE 
! 

1225 NINHEE~TH STREET, N.W. 

SUI~E320 
WASHINGTON, D.C. 20036 

(202) 686-7600 

FAX (202) 293··,]130 

February 14, 2007 

BY CERTIFIED MA1lL, 
RETURN RECEIPT REQUESTEQ 

Rick Nero 
FOIA Officer 
Office of Zoning 
One Judiciary Square 
441 4th Street NW, Suite 21 OS 
Washington, DC 20001 
richard.nero@dc.gov 
Phone: (202) 727-6311 

Selena Robinson 
FOIA OHicer 
Dept. of Consumer & Regulatory Affairs 
941 North Capitol Street NE, Suite: 9400 
Washington, DC 20002 
selena.robinson@dc.gov 
Phone: (202) 478-9286 

RE: J~!,ee40m of Information Act Request 

Dear Mr. Nero: 

Pursuant to the Freedom oOnformation Act, D.C. Official Code § 2- 531 et seq., this 
letter shall serve as an information request upon the District of Columbia Office of Zoning 
("DCOZ") and the Department of Consumer & Regulatory Affairs ("DCRA."). 

Please provide our office with (1) a calculation of the total street frontage facing 
Connecticut A venue contained within the Cleveland Park Overlay District Please also include: 
(2) all documents used or considered in calculating the measurement of total street frontage in the 
Overlay District; (3) all addresses, lot and square numbers, or other indicators of the: units that 
compose the total street frontage in the Overlay DistIict; and (4) any and aU changes in the total 
street frontage within the Overlay District in the last :five years. 

Please also provide this aUIct: with: (5) a list of all restaurants, fast f'(]lod restaurants, 
delicatessens, carry outs and similar (:ating or drinking establishments (hereinatiter refereed to 
collectively as "eating establishments") in the Cleveland Park OverIay District that are 

E':I HI BIT -""") '. ,; 
,: ,!..., •..• _-. 

' .. ";,~ , _ ... ,-,-



~ANDRE'W J. KLINE 

Mr.. Rick Nero 
February 14,2007 
Page 2 

considered a part of the linear street frontage of Connecticut Avenue; (6) the address, square and 
lot numbler, square footage:, and footage of the linear frontage of each ofthe:s(~ eating 
establishments in the Overlay Distriet; (7) a calculation of the current perc(~ntagt~ of the linear 
street frontage to Connecticut Avenue compris,ed of eating establishments within the Overlay 
District; and (8) all dOCUllllents used lOr considered in calculating the percentage of eating 
establishments within the Overlay District. 

As you are undoubtedly awar,e, pursuant to § 2- 531 (c), DCOZ and DCRA have 10 days 
from the receipt of this request to either make the requested public records accessible or to notify 
this office of thle determination not to make the requested public record or any part thereof 
accessible and the reasons therefor. 

Thank you verymU(:h for your time and consideration. If you have any questions or 
concerns please do not fu:::sitate to contact me. 

Sincerely, 

c· r---------'--
~...a---

Scott H. Rome 

SHRlys 



GOVERNMENT OF' TH~ DISTRICT OF COLUl\1£BIA 
Board of Zqning Adjustment 

\ 

* * * 
February 20,2007 

Scott H. Rome" Esq. 
Law Offices of Andrew J. Kline 
1225 19th Street, N.W., Suite 320 
VIr ashington, D.C .. 20036 

Re: Cleveland Park Overlay District - FOIA 

The Oftke of Zoning (OZ) received your letter (atta,.~hed) dated February 14, 
2007, on February 16, 2007, requesting infonnation under the FIeedom of 
InJIbrmation Act (FOIA) in n~ference t40 the above. The OZ has determined that 
the following Zoning Commission (ZC) order and related files .are responsive to 
the: information iliat you are looking for: 

ZC Order No. 616, dated May 8, 1989 (Cleveland Park & Woodley Park 
Overlays) 

ZC Case File No. 86-26 (Connecticut & Wisconsin .Av(~nues) 
ZC Case File No. 87-27 (Connecticut & Wisconsin Avt::nues) 

The above d40CUlllellts will he available for your reseaI{;h and insp<;:ction dmillg the 
OZ business hours of 8::30 A.M. to 5.:00 P.M., Monday through Friday. OZ is 
located at 441 4th Stre:et, N .. W., Suite 2IO-S, Washington, D.C. 20001. Please call 
the IQZ three (3) business days in advance when you are ready to reVJiew tbese files 
so that the above files can be ordered from our off-site storage fa.cillity. There is 110 

fee for the inspection of OZ records. Please be advised however ~hat if after you 
inspect the records you wish t40 make photocopies, there is a copying <:.;harge lOf 

. $0.20 per page (chedk: or money order only). Please also be a.dvised that the 
above-cited ZC order call be viewed on the web by accessing the ZC and BZA 
order searcb function of the OZ web site 10cated at wvvw.dcoz.dc.gov .. 

EXHIBIT. 
441 4th Street, N.W., Suite 200/21O-S, Washington, D.C. 20001 

Telephone: 1[202) 727-6311 FacsimiJ,e: (202) 727·6072 E-Mail: dcoz@dc.gov 1'\'eb Site: w.vw.dcoz.dc.go\. 



LETTER TO SCOTT H. ROME 
]PAGENO.2 

Please caU Richard S. Nt~ro, Jr., Deputy Director of Operations and FOIA Officer 
at (202) 727-6311, iifyou have any questions relevant to the foregoing;. 

rsn 
Selena Robinson, DCRA 
Attachment 

Ltr to Rome 

JERRIL Y R. K,RESS~~ F AlA 
Director, Office of Zoning {. 



LAW9FFICES 

ANDRE\~ J + KLINE 
i Andrew J. Kline (DC & MD) 

akline@klinelawdc.com 

Scott H. Rome (DC ,ilt MD) 
swme@klinelawdc.com 

1225 NINETEENtH STREET, N.W. 

LaQuan S. Partee, l.egal Assistant 
Lpa rte~e@klinelawdc.com 

BY CERTIFIED MAIL.L 

SUn\E 320' 

WASH!NGTON, D.C. 20036 

RETU~ RECI1,:IPT RF~UESTED. 

Rick Nel'o 
FOIA Officer 
Office of Zoning 
One Judiciary Square 
441 4th StreetNW, Suite 210S 
Washington, DC 20001 
richard.m:ro@dc.gov 
Phone: (202) 727··6311 

Selena Robinson 
FOIA Officer 
Dept. of Consumer & Regulatory Affairs 
941 North Capitol Street NE, Suite 9400 
Vvashington, DC 20002 
selena.robinson@dc.gov 
Phone: (202) 478-9286 

February 14" 20()7 

RE: Fr'ecdom of Information Act Request 

Dear Mr .. Nero: 

(202) 686-7600 

FAX (202) 293-3130 

Pursuant to the Freedom ofInfommtion Act, D.C. Official Cod{~ § 2- 531 et seq., this 
l,etter shall serve as an Ll1formation request upon the District of Columbia Office of Zoning 
('''DCOZ'') and the Department of Consumer & Regulatory Affairs ("DCRA'"'). 

Please provide our office with (1) a calculation of the total street frontage facing 
COImecticut Avenue contained within the Cleveland Park Overlay District. Pl,easl; also include: 
(2) all documents used or considered in calculating the measurement of total street frontage in the 
Overlay District; (3) all addresses, lot and square numbers, or other indicators of the: w1its that 
compose the total street frontage in the Overlay District; and (4) any,md all changes in the total 
street frontage within the Ove:rlay District in the last five years .. 

Please also provide this office with: (5) a list of all restaurants, fast food restaurants, 
delicatessens, carry outs and similar eating or drinking establishments (hereinafter refereed. to 
collle:ctive1y as "eating establishments") in the Cleveland Park Overlay District that are 



,ANDREW' J. KLINE 

Mr. lUck Nero 
Febmary 14,2007 
Page 2 

considered a prot of the linear street frontage of Connecticut Avenue; (6) the~ addn:ss, square and 
lot number, square footage, and footage of the linear frontage of each of these eating 
establishments in the Overlay District; (7) a calculation of the current percentage of the linear 
street frontage to Conm:cticut Avenue comprised of eating establishments within the Overlay 
Distriet; and (8) all documents used or considered in calculating the percentage of eating 
establishments within the Overlay District. 

As you are undoubtedly aware, pursuant to § 2- 531(c), DCOZ and DCRA have 10 days 
:from the receipt of this request to either make the requested public records accessible or to notify 
this officl:~ of the determinatiollllot to make the requested public n~cord or any part th,ereof 
accessible and the reasons therefor. 

Thank you very much for your time and consideration. If you have any questions or 
concerns please do not hesitatle to contact me. 

Sincerely, 

~ ,r-' .. -------_ 
Scott H. Rome 

SHR/ys 



GOVERNMENT OF THE DISTRICT OF' COr.UMLBIA 
Oepartment of ConsnFer and Regulatory Affairs 

Office of the Director 

Scott H. Rome, Esq. 
Law Offices of 

.Ailldrew J. Kline 
1225 Nineteenth Street, N.W. 
Suite 320 
\Vashington, D.C. 20036 

Dear Mr. Rome: 

*')** 
I 

March 16, 2007 

This letter is in response to your Freedom of Information Act ("FOIA") request 
("request") dated February 14,2007 and received in the Department ofConsume:r and 
Regulatory Affairs ("Department") on February 20, 2007. Your request seeks: 

I.) a calculation of the total street frontage facing Connecticut A venue contained 
within the Cleveland Park Overlay District. 

2) all documents used .. .in calculating the measurement oftota1 street frontage in the 
Overlay District. 

3) all addresses, lot and square numbers, or other indicators of the units that 
compose the total street frontage in the Overlay District. 

4) any and all changes in the total street frontage within the Overlay District in the 
last five years .. 

5) list of all restaurallts, fast food restaurants, delicatessens, carry outs or similar 
eating or drinking establishments in the Cleveland Park Overlay District that are 
considered a part of the linear street frontage of Connecticut A venue. 

6) the address, square and lot number, square footage, and footage of the line.:ar 
frontage of each of these eating establishments. 

7) a calculation ofth{! current percentage of the linear street frontage to Connecticut 
Avenue comprised of eating establishments within the Overlay District. 

8) all documents used or considered in calculating the percentage of eating 
establishments within tht: Overlay District. 

Because of the voluminous nature of your request, additional time is necessary to 
enable us to determine which records or portions thereof may be released. .Accordingly, 
the Department anticipates a dela.y in providing you with its final response. Please be 
assured that your request is being handled diligently and that aU documents that can be 
released will be made available at the earliest date possible . 

. ---------------------------. 
941 North Capitol Street, N.E., Suite 9500, Washington, D.C_ 20002 

Phone: (202) 442-8947 Fax: (202) 442-9445 



If you consider this response to be ~ denial of your request, you may file an 
appeal by writing to the Mayor's Correspo\:ldence Unit, FOIA Appeal, 1350 Pennsylvania 
Avenue N.W., Suite 221, W'ashington, DC:20004. The appeal should include "Freedom 
of Information Appeal" or "FOIA Appeal" in the subject line ofthe letter as well as 
marked on the outside of the envelope. Your appeal should be accompanied by a copy of 
your original request and this letter. . 

If you have any questions concerning your request, please call me at (202) 478-
9286 or email meatSdena.Robinson@dc.gm:: and refer to FOIA Request Number 
2007-155. 

Sincerely, 

~? -) 
7) t~i'C.«..YJvt....J 

Selena Robinson 
Freedom of Information Officer 


