
elect, in its sole and absolute discretion, within thirty (30) days after the Council's passage of a 
Subsidy Package ·or rejection of any Subsidy.Package at a11, either (x) to waive the balance of the 
FeasibiEty Period, if any, and to proceed with performance under this Agreement, or (y) to 
terminate this Agreement pursuant to Section 2.8.3. If Developer elects not to terminate this 
Agreement pursuant_ to the immediately preceding sentence, the Feasibility Period shall 
immediately terminate at the expiration of such thirty (30) day period; provided, however, that if 
the Subsidy Package is withdrawn ·or modified after the expiration of the Feasibility Period, 
Developer may elect to terminate this Agreement within the thirty (3 0) day period following 
such withdrawal or modification. If Developer terminates this Agreement pursuant to the 
provisions of thi"s Section 2.8.2(b), then upon any such termination (1) Settlement Agent will 
return the Deposit to Developer, to the extent not drawn, (2) Djstrict shall pay to Developer the 
Termination Fee, subject to Section 4.7.2 and Section 13.16.1, (3) Developer shall assign to 
District, to the extent assignable, all of Developer:'s right, title and interest in and to the plans, 
specifications and warranties relating to the Utility Design Work (and Developer agrees to 
exercise commercially reasonable efforts to cause· the plans, specifications and warranties 

· relating to the Utility Design Work to be assignable to District provided that such assignability 
does not materially increase the cost of such items to Developer), and ( 4) the Parties shall be 
released from any further liability or obligation hereunder except those that expressly survive 
termination of this Agreement (including, without limitation, Developer's obligation to achieve 
Utility Design Work Completion, as provided in Section 4.7.2, and District's obligation to pay 
the Termination Fee to Developer, subject to Section 4.7.2 and Section 13 .I 6.1 ). 

2.8.3 . Developer shall be entitled to terminate this Agreement for any reason or no 
reason during the Feasibility Period, as it may be extended pursuant to Section 2.8.2(a), in its 
sole discretion, upon written notice to District; provided, however, that if the Feasibility Period is 
extended by Developer pursuant to Section 2.8.2(b) (and no extension pursuant to Section 
2.8.2(a) is running concurrently), then Developer shall be entitled to tenninate this Agreement 
only for the reasons related to the Subsidy Package set forth in Section 2.8.2(b). In addition, this 
Agreement shall terminate automatically if the actions enumerated in Section 2.8J(a) are not 
completed prior to the expiration of the Feasibility Period, subject to the extension provided for 
in Section 2.8.2(a). Upon termination of this Agreement in accordance with this Section, (1) 
Settlement Agent will return the Deposit to I?eveloper, to the extent not drawn, (2) District shall 
pay to Developer the Termination Fee, subject to Section 4.7.2 and Section 13.16.1, (3) 
Developer shall assign to District, to the extent assignable, all of Developer's right, title and 
interest in and to the plans, specifications and warranties relating to the Utility Design Work (and 
Develop.er agrees to exercise commercially reasonable efforts to cause the plans, specifications 
and warranties relating to the Utility Design Work to .be assignable to District provided that such 
assignability does not materially increase the cost of such items to Developer), and ( 4) the Parties 
shall be released from any further liability or obligation hereunder except those that expressly 
survive termination of this Agreement (including, ·without iimitation, Developer's obligatfon to 
achieve Utility Design Work Completion as provided in Section 4.7.2 and District's obligation to 
pay the Termination Fee to Developer, subject to Section 4. 7.2 and Section 13 .16.1 ). 
Notwithstanding the foregoing, in the event of the breach by either Party of its obligation to 
exercise good faith to agree upon the boundaries of the Property, the non-defaulting Party shall 
have its remedies as set forth in Article 9 below. · 
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2:8.4 Notwithstanding any provision to the contrary in this Agreement, if Developer 
terminates this Agreement within the thirty (30) day period following the Effective Date because 
Developer's insp~ction of the Property has revealed an environmental condition that is 
unacceptable to Developer and that was not known to Developer on the Effective Date, (a) the 
Settlement Agent will return the Deposit to Developer, to ~he extent not drawn, (b) all of the 
rights, obligations, and liabilities of the Parties under this Agreement shall b·e extinguished and 
forever discharged (unless such rights, obligations, and liabilities expressly survive termination 
pursuant to this Agreement), and ( c) Developer may terminate the Utility Design Work Contract 
and shaII have no obligation to achieve Utility Design Work Completion. · 

2.9 SECURITY FOR PERFORMANCE 

2.9.1 Bonds. Prior to Commencement of Construction, Developer shall obtain, or cause 
to be obtained, and deliver to District the following bonds: (a} a labor and materials payment 
bond or bonds for the Major Subcontracts, which shall be equal to one hundred percent (100%) 
of all costs to be incurred pursuant to the Major Subcontracts, and (b) a performance bond or 
bonds for the Major Subcontracts in an amount equal to one hundred percent ( 100%) of all costs 
to be incurred pursuant to the Major Subcontracts (collectively, the "Bonds"). The Bonds shall 
(x) be issued by entities satisfactory to District, (y) be in a form and substance satisfactory to 
District, and (z) name District as obligee. · 

"2.9.2 Development and Coinpletion Guaranty. The Developmen~ and Completion 
Guaranty required to be delivered into Closing by Developer pursuant to Section 6.2.2(d) shall 
b~ from Guarantor. or one ·or more other Persons approved by District in District's sole 
discretion, which approval shall include District's determination as to ':¥hether such Persons have 
sufficient net worth and liquidity to $atisfy their obligations under the Development and 
Completion Guaranty, taking into account all relevant factors; including, without limitation, their 
obligations under other guaranties and their other contingent obligations. At any time upon 
District's request, but in any event no later than sixty (60) days prior: to Closing, Developer shall 
submit to District updated Guarantor Submissions for each Guarantor. In the event District 
determines, in good faith, that a Material Adverse Change has occurr~d with respect to any 
Guarantor, Developer shall; withm five (5) Business Days after notice from District, identify a 
proposed substitute guarantor and request District' s approval of the same, which request_ shall 
include delivery of the Guarantor Submissions for such proposed substitute guarantor. Within 
fifteen (15) days after the Effective Date hereof, Developer shall cause Guarantor to submit to 
District Guarantor Submissions for· Guarantor. 

. ARTICLE3 
REPRESENTATIONS AND WARRANTIES 

3.1 REPRESENTATIONS AND WARRANTIES OF DISTRICT 

3.1.1 District hereby represents and-warrants to Developer as follows: 

(a) The execution, delivery, and performance of this Agreem·ent by District and the 
transactions contemplated hereby between District and Developer have been 
approved by all . necessary parties, and District has the authority to dispose of the _ 
Property, pending expiration of the authority granted in the Resolution, unless 
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extended. Upon the due execution and delivery of the Agreement by District, this 
Agreement constitutes the valid and binding obligation of District, enforceable in 
accordance with its terms. · 

(b) No agent, broker, or other Person acting pursuant to express or implied authority 
of District is en_t_itled to any commission or finder's fee in connection with the 
transactions contemplated by this Agreement or will be entitled to make any claim 
against Developer for a commission o:r finder's fee .. District has not dealt with 
any agent or broker in connection with the sale of the Property. 

( c) There is no litigation, arbitration, administrative proceeding, or other similar 
proceeding pending, or to the knowledge of District threatened, against District 
which relates to the Property._ The~e is no other litigation, arbitration, 
administrative proceeding, or other similar proceeding pending against District 
which, if decided adversely to District, would impair District's ability to perform 
its obligations under this Agreement. 

( d) The execution, delivery, and performance of this Agreement by District and the 
transactions contemplated hereby between District and Developer do not violate 
any of the terms, conditions or provisions of any judgment, order, injunction, 
decree, regulation, or ruling of any court or other governmental authority to which 
District is subject, or any agreement, contract or Laws to which District is a party 
or to which it is subject. 

(e) District has not procured or entered into· any (i) service, management, 
maintenance, or development contracts, or (ii) leases, licenses, easements, or 
other occupancy agreements affecting the Property that will survive Closing. 

3.1.2 SU1Vival. The representations and warranties contained in Section 3.1.1 shall 
survive Closing for one (1) year. District sha11 have no liability or obligation hereunder for any 
.representation or warranty that becomes untrue because of reasons beyond District's tonfrol. 
District agrees to disclose any such change to Developer promptly after District becomes aware 
thereof.· 

3.2 REPRESENTATIONS AND WARRANTIES OF DEVELOPER 

3 .2.1 Developer hereby coven_ants, represents, and warrants to District as follows: 

(a) ·Developer is a Delaware limited liability company, duly formed and validly 
existing and in good standing and has full power and authority under the law_s of 
the District of Columbia to conduct the business in which it is now engaged. 
Lowe Enterprises Real Estate Group - East, Inc., JackSophie Development, LLC, 
and Perry Real Estate Partners are the Members of Developer and are the only 
Persons with an ownership interest in Developer. To _the best of Developer's 
knowledge, no Member or any Person owning directly or indirectly any interest in 
Developer or any Member is a Prohibited Person. 
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(b) · The execution and delivery of this Agreement have been duly and validly 
. authorized by Developer. Upon the due execution and delivery of the Agreement 
by Developer, this Agreement constitutes the valid and binding obligation of 
Developer, enforceable in accordance with its terms. · 

(c) The execution, delivery, and performance of this Agreement and tl1e 
consummation of the transactions contemplated hereby do not violate any of the 
terms, conditions, or provisions of (i) Developer's organizational documents, (ii) 
any judgment, order, injunction, decree, regulation, or ruling of any court or other 
governmental authority, or Laws to · which Developer is subject, or (iii) any 
agreement or contract to which peveloper is a party or to which it is subject. 

(d) No agent, brnker, or other Person acting pursuant to express or implied authority 
of Developer is entitled to any commission or finder's fee in connection with the 
transactions contemplated by this Agreement or will be entitled to make any claim 
against District for a commission or finder's fee. Developer has not de<!-It with 
any agent or broker in connection with its purchase of the Property. 

( e) There is no litigation, arbitration, administrative ·proceeding, or other similar 
proceeding pending or to the knowledge . of Developer threatened against 
Developer that, if decided adversely to Developer, (i) would impair Developer's 

. ability to enter into and perform its obligations U!-ider this Agreement or (ii) would 
materially adversely affect the :financi~l condition or operations of Developer. 

. . 

(f) Developer's purchase of the Property and its other undertakings pursuant to this 
Agreement are for the purpose of constructing the Project in accordance with the 
Development Plan and Construction Drawings for the Project and not for 
speculation iri land holding. · 

(g) Neither Developer nor any of its Members is the subject debtor under any federal, 
state, or local bankruptcy or insolvency proceeding, or any other proceeding for 
dissolution, liquidation or winding up of its assets. 

3.2.2 Survival. The representations and warranties contained in Section 3.2.1 shall 
survive Closing for a period of one (1) year. Developer shall have no liability or obligation · 
hereunder for any representation or warranty that becomes untrue because of reasons beyond 
Developer's control. Developer agrees to disclose any. such change to District promptly after 
Developer becomes aware thereof. 

ARTICLE4 
CONSTRUCTION DRA_WINGS; UTILITY DESIGN WORK; DEVELOPER'S 

PRECLOSING COVENANTS 

4.1. CONSTRUCTION DRAWINGS 

4.1.1 - Developer's Submissions for the Project. (a) Developer shall submit to District, . 
in the manner provided in Section 12.1, for District's review and approval, in accordance with 
Section 4.2, the Concept Plans for the Project and the drawings, plans, and specifications 
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( collectively, the "Construction Drawings"} for the Project referenced in the Schedule of 
Pe1fonnance within the timeframes specified in the Schedule of Performance. 

(b) All Construction Drawings shall be prepared and completed in accordance with 
.this Agreement. As used in this Agreement, the term "Construction Drawings" shall include any 
changes to such Construction Drawings; provided, however, that District's scope of review and 
periods of time for review of_the Construction Drawings for the .Project, Construction Drawings 
for the balance of the Master Development Improvements, and any changes thereto shall be 
subject to the separate provisions of this Agreement relating to the Project and the balance of the 
Master Development Improvements, respectively, including, without limita6on, Sections 4. 1.2 
and 4.2.1. District shall not request any changes to _the approved Concept Plans for the Project 
after.they have been submitted by Developer in accordance with Sec.:tion 4.1.1, approved by 
District. ,Pursuant to Section 4.2, and attached hereto as Exhibit I-1, or changes to the 
Construction Drawings _for the Project that are inconsistent with the approved Concept Plans, or 
changes to the Final Project Plans and Specifications; provided, however, that the further 
elabotation of details of the plans not covered in any earlier iteration of the plans for the Project 
shall not be considere9- changes for purposes of this sentence. 

4.1.2 Developer Parties' Submissions for their Portion of the Master Development; 
Scope of District's Review. Developer shall submit to District, in the manner provided in 
Section 12 .. 1, for District's review and approval, in accordance with Section 4.2, the Concept 
Plans for the portions of the Master Development on the Developer-Owned Properties within the 
time frame therefor specified in the Schedule of Perronnance. Prior to applying for. any Pennits 
for the portions of the Master Development on the Developer-Owned Properties, the Developer 
Parties shall submit to District for District's review and approval, in accordance with Section 4.2, 
the Schematic Plans, Design Development Plans and Construction Plans and Specifications -for 
the portions of the Master Development on the Developer-Owned Properties .. Notwithstanding 
anything set forth herein to the contrary, District's scope_ of review of the Schematic Plans, 
Design Development Plans, and Construction Plans and Specifications as all such plans relate to 
portions of the Master Development Improve!I!-ents other than the Project shall pe limited to 
confirming that such plans are generally in conformance with the Concept Plans (as they may 
have been modified iri accordance with this Agreement) for such portions_ of the Master 
Development. 

4.1.3 Approval by District. Notwithstanding anything to the contrary herein, prior to 
application for any Permit relating to the Project or any of the other Master Development 
Improvements, Developer and Developer .Parties shall cause the Construction Drawings 
applicable to such Permit to become Approved Plans and Specifications pursuant to Section 4.2. 
All of the Construction Drawings shap conform to and be consistent with appli_cable zoning 
requirements and shall comply with the following: 

(a) The Construction Drawings shall be prepared or supervised by and signed by the 
Architect. 

(b) A structural, geotechnical, and civil engineer, as applicable, who is licensed by 
the District of Columbia s_hall review and certify all final foundation and.grading 
designs. · 
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(c) · Upon Developer's and Developer Parties' submission of all Construction 
Drawings to District, the Architect shall certify (on a fonn reasonably acceptable 
to District) that the Master Development Improvements have been designed in 
accordance with all District of Columbia and federal Laws relating to accessibility 
for persons with disabilities. 

4.1.4 Delay Caused By District. The dates set forth in Sections 4.1.1 and 4.1.2 shall be 
. extended on a day-for-day basis for each day of delay caused by District due to its failure to 
timely respond to any prior submission, as more particularly described in Section 4.2.1 below. 
For purposes of calculating any period of such delay, the periods set forth in Section 4.2.1 shall 
control, such that the day-for-day extension sha11 commence as of the day after the expiration of 
the applicable review period for each applicable submission by Developer or the Developer . 
Parties. 

4.2 DISTRICT REVIEW AND APPROVAL OF CONSTRUCTION DRAWINGS 

4.2.1 Generally. Subject to Section 4.1.2, District shall have the right to review and 
approve or disapprove a11 or any part of each of the Construction Drawings for the Master 
Development hnprovements, which approval shall not be unreasonably withheld, conditioned, or 
delayed (except that, with respect to the Concept Plans and .modifications thereto, District's 
approval may be granted or withheld in District's sole and absolute discretion). -District shall 
complete its review of each submission by Developer and the Developer Parties and provide a 
written response thereto within fifteen (15) days after its receipt of the same with respect to 
submissions relating solely to the Project and within t~n (10) days after its receipt of same with 
respect to submissions relating to the balance of the Master Development Improvements. If 
District fails to respond with its written response to a submi~sion of any Construction Drawings 
within the applicable time period, Developer shall notify District, in writing, of District's failure 
to respond by delivering to District a Second Notice, in the manner prescribed by Section· 12.L 
If District fails to approve, conditiona11y approve, or disapprove such Construction Drawings 
within ten (10) days after District's receipt of .such Second Notice, provided that Developer's 
submission of such Construction Drawings and the Second Notice were delivered to District in 
accordance with Section 12.1, then District's approval shall be deemed to have been given. Any 
Construction Drawings approved or deemed approved ( or any approved or deemed approved 
portions thereof) pursuant to this Section 4.2 shall be "Approved Plans and Specifications." 

4.2.2 Disapproval Notices. Any notice of disapproval ("Disapproval Notice") shall 
state in reasonable detail the basis for such disapproval. If District issues ·a Disapproval Notice, 
Developer or the Developer Parties shalJ revise the Construction Drawings to address the 
objections of District and shall resubmit the revised Construction Drawings for approval. Any 
Approved Plans and Specifications may not be later disapproved by District unless ·any 
disapproval and revision is mutually agreed upon ~y the Parties hereto. District's review of any 
submission that is r_esponsive to a Disapproval Notice shall be limited to the matters disapproved 
by District as set forth in the Disapproval Notice, but shall not be so limited with regard to any 
new matters _shown on such submission that were not included or indi_cated on any prior 
submission. 

4.2.3 Intentionally Deleted. 
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4.2.4 No Representation; No Liability. . District's review and approval of the 
Construction Drawings are not and shall not be construed as a representation or other assurance 
that they comply with any building codes, regulations, or standards, including, without 
limitation, building engineering and structural design or any other Laws. District shall incur no 
liability in connection with its review of any Construction Drawings and is reviewing such 
Construction Drawings solely for the purpose of protecting its own interests. 

4.3 CHANGES TO APPROVED CONSTRUCTION DRAWINGS 

4.3.1 Developer may make changes to the one hundred percent (100%) complete 
Construction Plans aI1d Specifications for the Project, as approved or deemed approved hy 
District (the "Fin:al Project Plans and Specifications"), without the prior approval of District, 
provided such changes are (i) consistent w~th Laws and (ji) not Material Changes.· Developer 
shall not make any Material Changes to the Final Project Plans and Specifications without 
District's prior written approval. If Developer desires to make a Material Change to the Final 
Project Plans and -Specifications, Developer shall submit the proposed changes to District for 
·approval, which approval shall not be unreasonably withheld, conditioned, or delayed. District 
agrees that it shall respond to any such req:uest within ten (10) days after its receipt of same. 1f 
District fails to respond with its written response· to any such request within ten (10) days after 
District's receipt of the same, Developer shall notify District, in writing, of District's failure to 
respond by delivering to District a Second Notice, in the manner prescribed by Section 12.1. If 
District fails to approve, conditionally approve, or disapprove Developer's requested Material 
Change within ten (10) days after District's receipt of such Second Notice, provided the Second 
Notice was delivered to District in accordance with Section 12.1, then District's app~ov'al shall . 
be deemed to have been given. Any approved or deemed approved Material Change shall 
become a part of the Final Project Plans and Specifications. · If District issues a Disapproval 
Notice, Developer may revise the requested cl?-ange in the Final Project Plans and Specifications 
to address the objections of the District and may resubmit the revised request for approval. 
District shall not request any changes to the Final Project Plans and Specifications. The 
provisions .of this Section shall be incorporated in the Construction Covenant. 

4.3.2 With respect to portions of the Master Development other f4an the Project, no 
changes in the Approved Plans and Specifications therefor that are not generally in accordance 
with the Concept Plans for such Master Development Improvements shall be made without 
District's prior written approval. If the Developer Parties desire to make any such change to 
such Approved Plans and Specifications, the Developer Parties shall submit the proposed change 
to District for approval, which approval shall not be unreasonably withheld, conditioned, or 
delayed. District agrees that it shall respond to any such request within a reasonable period of 
time, not to exceed ten (10) days. If District fails to respond with its written response to any 
such request for approval within ten (10) days after District's receipt of the same, the :Developer 
Parties shall notify District, in writing, of District's failure to respond by delivering to District a 
Second Notice, in the manner prescribed by Section 12.1. If District ·fails to approve, 
conditionally approve, or disapprove the Developer Parties' requested· change within ten (10) 
days after District's receipt of such Second Notice, provided that the Second Notice·was 
delivered to District in accordance with Section 12.1, then District's approval shall be deemed to 
have been given. If District issues a Disapproval Notice, the Developer Parties may revise the · 
requested change in the Approved Plans and Specifications to address the objections of the 
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District and may resubmit the revised requ.est for approval. District shall not · request · any 
changes to the Approved Plans and Specifications for the portions of the Master Development 
other than the Project (and District's right to request changes to the Construction Drawings for 
the Project are governed by Sections 4.1.1 and 4.J.1 above). The provisions of this Section shall 
be incorporated in the Design Review Covenant. 

4.4 PROGRESS MEETINGS/CONSULTATION 

During the preparation of the Construction Drawings, District' s staff and Developer or the 
Developer Parties, at the request of District's staff, shall hold periodic progress meetings as 

. appropriate considering the progress of Developer's or Developer Parties' plans and 
specifications. Subject to Section 4.1.2, during such meefings, Developer or the Developer 
Parties and District staff shall coordinate the preparation and submission of the Construction 
Drawings as well as their review by District. 

4.5 PROVISIONS TO BE INCLUDED IN COVENANTS 

The requirements contained in this Article that are appEcable to the Project shall be incorporated 
into the Construction Covenant, which shall be recorded in the Land Records against the 
Property, and the requirements contained in this Article that are applicable to the- Master 
Development Improvements to be constructed on the Developer-Owned Properties shall be 
incorporated into the Design Review Covenant, which shall be recorded in the Land Records 
against the Developer-Owned Properties. 

4.6 · SCHEDULE OF PERFORMANCE EXTENSION REQUESTS 

If Developer is proceeding using its commercially reasonable efforts and desires to 
extend a specified time identified in the Schedule of Performance for the provision of any 
submission under this Agreement, or for the achievement of any other milestone date in the 
Schedule of Performance, District may (but shall not be obligated to) for good .cause shown, 
grant such extension in writing. Developer agrees that it will notify District in writing, in the 
manner specified in Section 12.1, of such request for extension no less than five. (5) Business 
Days prior to the specified time for such submission. Such notice shall include a written 
justification for the extension, and Developer shall promptly provide such additional information 

· with respect thereto as District shall reasonably request. District shall respond to such extension 
request within five (5) Business Days after receipt thereof. 

4.7 UTILITY DESIGN WORK 

4.7.1 Utility Design Work Contract. 

(a). Developer has executed or within ten (IO) Business Days after the Effective Date 
will .execute the Utility Design Work Contract ·and shall diligently and in good faith pursue 
completion of the Utility Design Work in accordance with this Agreement. 

(b) Within forty-five (45) days after the Effective Date, Developer, District and 
DDOT shall meet on a date, at a location (telephonic participation being expressly permitted 
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h~reunder) and at a time designated by DDOT by notice to the Parties (such date not to occur 
fewer than five (5) Business Days after DDOT's delivery of such riotice), to discuss the progress 
of the Utility.Design Work and the status of the Utility Design Work Contract. 

(c) Developer shall deliver to District the engineer's final estimate of total costs for 
the Utility Relocation Work on or before the date that occurs sixty (60) days after the Effective 
Date. Further, Developer shall achieve Utility Design Work Completio11 . on or before the date 
that occurs ninety (90) days after the Effective Date, subject to extension by District in its 
reasonable discretion (from time to time). 

( d) If District does not so extend such deadline, or if Developer does not achieve 
·utility Design Work Completion prior to any such extended deadline, and if this Agreement is 
not sooner terminated by Developer pursuant to any termination right of Developer provided for 
in this Agreement, then the Parties shall attempt to reach agreement within the thirty (30) day 
period following the applicable deadline as to who shall be responsib]~ to perform the Utilities 
Relocation Work and to pay for such work. If the Parties cannot reach such agreement within 
such thirty (30) day period, then either party may termi_nate this Agreement by notice to the 
other, whereupon (1) Settlement Agent wi11 return the Deposit to Developer, to the extent riot 
drawn, (2) pistrid shall pay to Developer- the Termination Fee, subject to Section 4. 7.2 and 
Section 13.16.1, (3) Developer shall assign to District, to the extent _assignable, all of 
Developer's right, title and interest in and to the plans, specifications and warranties relating to 
the Utility Design Work (and Developer agrees to exercise commercially reasonable efforts to 
cause the plans~ specifications and warranties relating to the Utility Design Work to be 
assignable to District provided that such assignability does not materially increase the cost of 
Sl!-Ch items to Developer), and ( 4) the Parties shall be released· from any further liability or 
obligation hereunder except those that expressly survive termination of this Agreement 
(includ~g, without limitation, Developer's obligation ' to achieve Utility Design Work 
Completion.as provided in Section 4.7.2 and District's obligation to pay the Termination Fee to 
Devel?per, subject to Sec~ion 4_.7.2 and Section 13.16.1). 

4.7.2 Obligation to Complete. Subject to Sections 2.6.2, 2.6.3, and 2.8.4, once 
Developer authorizes the Utility Design Work Contractor to perform under the Utility Design 
Work Contract, Developer shall be obligated (i) to cause the Utility Design Work Contractor .to 
fully perfonn under the Utility Design Work Contract, (ii) to pay the Utility Design Work 
Contractor for all services performed under the Utility Design Work Contract, notwithstanding 
the availability of funds held by the Settlement Agent, and (iii) to achieve Utility Design Work 

. Completion in accordance wiih this Agreement (including, but not limited to, Section 4.7.l(c)). 
Notwithstanding _any provision to the contrary in this Agreement, in no event shall Disgict be 
liable for the Tennination Fee unless and until Developer ·achieves Utility Design Work 
Completion in accordance with the terms of this Agreement. 

4.7.3 Use of Deposit. Developer shall be entitled to direct the Settlement Agent to 
draw on the Deposit for payment of invoices for work performed by" the Utility Design Work 
Contractor under the Utility Design Work Contract, pursuant to the terms of the Escrow 
Agreement. Notwithstanding the foregoing, in no event shall any part of the Deposit be used for 
payment of interest or other penalties under the Utility Design Work Contract. Any costs or 
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expenses incurred in connection with the Utility Design Work Contract in excess of the amount 
of the Deposit shall be at the sole cost and expense of Developer. 

4.1.4 No Modification. Developer shall not amend· or otherwise modify the Utility 
Design Work Contract, including the scope of the work thereunder, without District's prior 
approval, which shall be within District's sole discretion. 

4.7.5 Survival. The provisions contained in this Section 4.7 shall survJVe the 
termination of this Agreement. 

4.8 PROJECT BUDGET; MAJOR SUBCONTRACTS. At least thirty (30) days prior to the 
Commencement qf Construction, Developer sha11 deliver to District a Project Budget and copies 
of all Major Subcontracts. The provisions of this Section 4.8 shall be set forth in the 
Construction Covenant. 

4.9 DEVELOPER'S FUNDING FOR THE PROJECT. . . 

4.9.1 Developer's Financing Statement. Within thirty (30) days following a request 
from District prior to Closing (provided District shall not make any such request more than once 
in any six-month period), Developer shall provide District with a statement, in a form reasonably 
satisfactory to District, sufficient to demonstrate that Developer and its Members have adequate 
funds or will have adequate funds to develop and construct the Project and Developer fa 
committing or will commit such funds to the acquisition of the Property and the development of 
the Project in accordance with the Final Project Plans and Specifications. The statement shall 
also include a recital of the sources and uses of such funds, which shall detail the disbursement 
of the proceeds of Developer's financing and equity funding. The Developer's statement 
required to .be delivered on or prior to Closing pursuant to Section 6.2.2{c) shall include an 
updated statement of sources and uses and, in addition, shail include evidence reasonably 
satisfactory to District that Developer has secured equity commitments sufficient to achieve 
Cominencernent of Construction in accordance with this Agreement ( each such statement, a 
"Developer's Financing Statement"). 

4.9.2 Commitment Letters. Not later than ten (10) Business Days before 
Commencement of Construction, Developer shall deliver to District copies of (i) the limited 
liability company operating agreement of Developer or other document(s) evidencing the 
binding collllilitment of the Members of Developer (subject to customary contribution 
conditions) to provide the equity required· for development of the Project and (ii) customary 
binding loan , application(s) and/or loan commitment letter(s) (which may. include . customary 
closing conditions) for all debt financing requireq for the development of the Project in 

· accordance whh the Final Project Plans and Specifications (collectively, the "Commitment 
Letters"). None of the Commitment Letters shall contain provisions requiring acts of Developer 
prohibited by this Agreement or the Recorded Covenants and, upon delivery of copies thereof to 
District, Developer shall certify that such copies are true, correct and complete copies of the 
Commitment Letters. The Commitment Letters shall be subject only to conditio_ns to funding· 

. approved by District. Developer shall not amend, modify, replace or otherwise alter such 
Commitment Letters or enter into any subsequent or new agreements relating thereto ( except any 
loan documents, joint venture agreements, organizational documents or other instruments 
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intended, in· whole or in part, to give effect to the transactions described in the Commitment 
L~tters) without providing updated copies thereof to District, and no such amendments, 
modifications or replacements shall violate the requirements of this Section relating to the . 
original Commitment Letters. The provisions of this Section 4.9.2 shall be set forth in the 
Construction Covenant. · · 

ARTICLES 
CONDITIONS TO CLOSING 

5.1 CONDITIONS PRECEDENT TO DEVELOPER'S OBLIGATION TO CLOSE 

5.1.1 The obligations of.Developer to consummate the Closing on the Closing Date 
shall be subject to the following conditions precedent: 

(a) 

. (b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 
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The 80% complete Design Development Plans for the Project sha11 have been 
approved or deemed approved by District. 

Developer shall have completed the Subdivision of the Property in accordance 
with Section 2.4.4. 

The representations and warranties made by District in Section 3.1 of this · 
Agreement shall be true and correct in all material respects on and as if made on . 
the Closing Date. 

District shall have performed in all material respects all obligations hereunder 
required to be performed by District prior to the Closing Date. 

This Agreement shall not have been previously terminated pursuant to any other 
provision hereof. · 

As of the Closing Date, there shall be no rezoning or other statute, law, judicial, 
or administrative decision, ordinance, or regulation (including amendments and 
modifications of any of the foregoing) by any governmental. authorities or any 
public or private utility having jurisdiction over the Property that would 
materially adversely affect the acquisition, development, sale, or use of the 
Property such that the Project is no longer physically or economically feasible. 
This provision shall not apply to any normal and customary r~assessment of the 
Property for ad valorem real estate tax purposes. 

There shall have been no changes in the state of title to the Property since the date 
of the Title Commitment, which have not been previously approved by 
Developer, as provided in Section 2.4, and the title company which issued the 
Title Commitment shall be unconditionally prepared to issue, at Closing, an 
ALTA owner's title policy at standard rates and without exceptions other than the 
Permitted Exceptions. 

No condemnation or eminent domain proceedings affecting all or any part of the 
Property shall be pending. 
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(i) The Parties sha11 have executed the Acknowledgment in accordance with Section 
2.8.l(a). 

(j) . (x) . Utility Design Work Completion shall have been achieved. Further, at no 
cost or expense to Devel9per, the utilities depicted on Exhibit J-1 attached hereto, 
and their accompanying rights of way and easements, shall have been removed, 
relocated or abandoned, and utilities with adequate capacity to service the Project, 
including, without limitation, water, storm sewer, sanitary sewer, electricity and 
gas, shall have been installed and/or relocated and stubbed to the Property 
boundaries, the work described in this Section 5.1.l{j)(x} to be performed in 
accordance with the plans prepared in· com1ection with the Utilities Design Work 
(the "Utilities Relo~ation Work"). · 

(y) At no cost or expense to Developer, the realignment of Riggs Road shall 
have been completed in accordance with applicable DDOT plans, which District 
shall deliver to Developer promptly · upon receipt (the "Street Realignment 
Work"). 

(k) 'District shall have delivered ( or caused to be d~livered) the original, executed 
documents required to be ·aelivered pursuant- to Section 6 .2 .1 ~erein. 

5.1.2 Failure of Condition. If all of the conditions to Closing set forth · above in 
Section 5.1.1 have not been satisfied by the Closing Date, provided the same is not the result of 
Developer's failure to perform any obligation of Developer hereunder, Developer shall have the 
option, at its sole discretion, to (i) waive such condition and proceed to Closing hereunder; 
(ii) terminate this Agreement by written notice to District, whereupon (1) Settlement Agent will 
return the Deposit to Developer, to the extent not drawn, (2) District shall pay to Developer the 
Termination Fee, subject to Section 4.7.2 and Section 1·3.16.1, (3) Developer shall assign to 
District, to the extent assignable, all of Developer_'s _right, title and interest in and to the plans, 
specifications and warranties relating to the Utility Design Work (and Developer agrees to 
exercise commercially reasonable _efforts to cause the plans, specifications and warranties 
relating to the Utility Design Work to be assignable to District prov:ided· that such assignability 
does not materially ir;icrease the cost of such items to Developer), and ( 4) the Parties shall be 
released from any further liability or obligation hereunder except tl10se that expressly survive 
termination of this Agreement (including, without limitation, Developer's· obligation to achieve 
Utility Design Work Completion as provided in Section 4. 7.2 and District's obligation to pay .the . 
Tennination Fee to Developer, subject to Section 4.7.2 and Section 13.16.1); or (iii) delay 
Closing ·for up to three (3) months to permit the conditions to Closing set forth in Section 5.1.1 
to be satisfied. In the event such conditions precedent have not been satisfied by the end of the 
three (3) month period, provided the same is not the result of Developer's failure to perform any 
obligation of Developer hereunder, Developer may again proceed under clause (i), (ii) or (iii) 
above, in its sole discretion. The foregoing notwithstanding, Closing shall not occur after the 
Outside Closing Date in accordance with Section 6.1 .1. If Closing has not occurred by such 
date, this Agreement shall immediately terminate and be of no further force. and effect. 
Notwithstanding anything set forth above to the contrary,.if any such failed condition is a default 
by District'hereunder, then Developer shall be entitled to its remedies set forth in Article 9. 
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5.2 CONDITIONS PRECEDENT TO DISTRICT'S OBLIGATION TO CLOSE 

5.2.1 The obligation of District to convey the Property and perfom1 the other 
obligations it is required to perform on the Closing Date shalI_'be subject to the following 
conditions precedent: 

(a) Developer shall have performed in all material respects all obligations hereunder 
required to be performed by Developer prior to the Closing Date. 

(b) The representations and warranties made by Developer in Section 3 .2 of this 
Agreement shall be true and correct in all material respects on and as if made on 
the Closing Date. 

(c) This Agreement shall not have been previously terminated pursuant to any other 
provision hereof 

(d) District's authority, pursuant to the Resolution (as·it may have been extended), to 
proceed with the disposition, as contemplated in this Agreement, shall have not 
expired. 

(e) The 80% complete Design Development Plans for the Project shall have been 
approved by District. 

(f) Developer shall be re~dy, willing, and able in accordance with the terms and 
conditions of this Agreement to acquire the Property and proceed with the 
development of the Project m accordance with the Final Project Plans and 
Specifications. 

(g) Developer shall have certified· in writing to District that Developer is ready, 
willing, and able, in accordance with the terms and conditions of this Agreement, 
to achieve Commencement of Construction by the time set forth in the Schedule 
of Performance. 

(h) Developer shall have· furnished to District certificates of insurance or duplicate 
originals of insurance policies required of Developer hereunder. 

(i) Developer shall have provided reasonably satisfactory evidence of its authority to 
acquire the Property and perform its obligations under this Agreement. 

(j) Developer shall have applied for and be diligently pursuing from the District of 
Columbia, or other authority having Jurisdiction over the Property, approval of 
any zoning . changes, lot consolidations or subdivisions, or other: approvals 
required for the Project. 

(k) Intentionally deleted. 

(1) Developer shall have delivered (or caused to be delivered) the original, executed. 
documents required to be delivered pursuant to Section 6.2.2 herein. 
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(m) Developer shall have delivered to District a Developer's Financing Statement 
updated as of the Closing Date. 

(n) The Parties shall have executed the Acknowledgment in accordance with Section 
2.8.l(a). 

( o) No condemnation or eminent domain proceedings affecting all or any part of the 
Property shall be pending. 

(p) Developer shall have executed and entered into the CBE Agreement with 
DSLBD, and the First Source Agreement with DOES. 

(q) There shall have been no Material Adverse Change, Of, if a Material Adverse 
Change shall have occurred, District shall have approved a substitute guarantor 
pursuant to Section 2.9.2. · 

(r) Developer shall have achieved Utility Design Work Completion. 

5.2.2 Failure· of Condition. If all of the conditions to Closing set forth above in 
Section 5.2.1 have not been satisfied by the Closing Date, provided the same is not the result of 
District's failure to perform any obligation of District hereunder, District shall have the option, at 
its sole discretion, to (i) waive such condition and proceed to Closing hereunder; (ii) terminate 
this Agreement by written notice to Developer, whereupon (1) Settlement .Agent will return the. 
Deposit to · Developer, to the extent not drawn, (2) District shall pay to Developer the 
Termination Fee, subject to Section 4.7.2 and Section _-13.16.1, (3) Developer shall assign to 

· District, to the extent assignable, all of Developer's right, title and interest in and to the plans, 
specifications and warranties relating to the Utility Design Work (and Developer agrees to 
exercise commercially reasonable efforts to cause the plans, specifications and warranties 
relating to the Utility Design Work to be assignable to District provided that such assignability 
does not materially increase the cost of such items to Developer), and ( 4) the Parties shall b~ 
released from any further liability or obligation hereunder except those that expressly survive 
temrination of this Agreement (including, without limitation, Developer? s obligation to achieve 
Utility Design Work Completion as provided in Section 4.7.2 and District's obligation to pay the 
Termination Fee to Developer, subject to Section 4.7.2 and Section 13.16.1); or (iii) delay 
Closing for up to three (3) months, to permit the conditions to Closing set forth in Section 5.2.1 
to be satisfied. In the event such conditions precedent have not been satisfied by the end of the · 
three (3) month ·period, provided the same _is not the result of District's failure to perform any 
obligation of District hereunder, District may again proceed under clause (i), (ii) or (iii) above, in 
its sole discretion. The foregoing notwithstanding, Closing shall not occur after the Outside 
Closing Date in accordance with Section 6.1.1. 1f Closing has not 'Occurred by such date, this 
Agreem~nt shall immediately terminate and be of no further force and effect. Notwithstanding 
anything set forth above to the contrary, if any such failed condition is a default by Developer 
hereunder, then District shall be entitled to its remedies set forth in Article 9. 
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6.1 CLOSING DATE 

ARTICLE6 
CLOSING 

6.1.1 Provided the conditions to Closing in Sections 5.1 .1. and 5.1.2 have been satisfied 
or waived, Closing on the Property shall be held on the "Closing Date," as referenced in the 
Schedule of Perfonnance. Notwithstanding any provision in this Agreement to the contrary, thjs 
Agreement shall automatically terminate, and (absent a continuing Developer Default) (a) the 
Deposit shall be returned to Developer, to the extent not drawn, (b) Developer shall. assign t9 
District, to the extent assignable, all of Developer's right, title and interest in and to the plans, 
specifications and warranties relating to the Utility Design Work (and Developer agrees to 
exercise commercially reasonable efforts to cause the plans, specifications and warranties 
relating_ to the Utility Design Work to be assignable to District provided that such assignability 
does not materially increase the cost of such items to Developer), and (c) District shall pay to 
Developer the Termination Fee, subject to Section 4.7.2 and Section 13.16.1, if the Closing Date. 
has not occurred prior. to the "Outside Closing Date," as referenced in the Schedule of 

· Perfonnance. Notlnng contained herein shall require District to seek any approvals to extend its 
authority to sell the Property as provided for herein. Closing shall occur at 10:00 a.m. at the 
offices of District or another location in the District of Columbia acceptable t_o the Parties. 

6.2 DELIVERIES AT CLOSING 

6.2.1 District's Deliveries. On or before the Closing Date, subject to the tenns and 
conditions of this Agreement, District shaII execute, notarize, and deliver, as applicable, to 
Settlement Agent: 

(a) the.-Deed, in recordable form; 

(b) the Affordability Covenant and the Construction Covenant in recordable form to 
be recorded in the Land Records against the Property, and the Design Review 
Covenant in recordable form to be recorded in the Land Records against the 
Developer-Owned Properties; 

( c) a certificate, duly executed by District, stating that all of District's representations 
and warranties set forth herein are true and correct in all material respects as of 
and as if made on the qosing Date; 

(d) the Settlement Statement; and 

(e). any and all other deliveries· required from District on the Closing Date under·this 
Agreement, including, without · limitation, those items required from District 
pursuant to Schedule B, Section 1, of the Title Commitment (except to the extent 
waived by Developer pursuant to Section 2.4.2), and such other documents and 
instruments as are customary and as may be reasonably requested by Developer or 
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Settlement Agent, and reasonably acceptable to District, to effectuate the 
transactions contemplated by this Agreement. 

6.2.2 Developer's Deliveries. On or before the Closing Date, subject to the terms and 
conditions of this Agreement, Developer sha11 execute, no.tarize, and/or deliver, as applicable, to 
Settlement AgeJ?,t: 

(a) the Purchase Price (by delivery of same to the Settlement Agent) in full (subject 
to ~losing costs and adjustments as provided in s·ection 6.3.2), the· Disposition 
Fee, and any additional funds, if so required by the Settlement Statement to be 
executed at Closing; 

(b) ·the Performance Letter of Credit; 

(c) Developer's Financing Statement, updated as of the Closing Date; 

(d) the fully executed Development and Completion Guaranty; 

(e) the Deed,· the Affordability Covenant and the Construction Covenant in 
recordable form to be recorded in the Land Records against the Property, and the 
Design Review Covenant in recordable form to be recorded in the Land Records 
against the Developer-Owned Properties; 

(f) a certification of Developer's representations and warranties executed by 
Developer stating that all of Developer's representations and warranties set forth 
herein are true and correct in all material respects as of and as if made on the 
C::Iosing Date; 

(g) copies of all submissions and applications for Penn.its relating to the Project to the 
District of Columbia Depa;tment of Consumer and Regulatory Affairs, submitted 
pursuant to the Development Plan for the-Project; 

(b.) Intentionally deleted; 

(i) a copy of the fully executed CBE Agreement; 

(j) a copy of the fully executed First Source Agreement; 

(k) the Settlement Statement; 

(1) · the following documents evidencing the due organization and authority · of 
Developer to enter into and consummate this Agreement and the transactions 
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contemplated herein: · 

. (i) Developer:s organizational documents and a current certificate of good 
standing· issued by the jurisdiction of formation of Developer and the District 
of Columbia; · 
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(ii) Authorizing resolutions, in form and content reasonably satisfactory to 
District, demonstrating the authority of the entity and of the Person or Persons 
executing this Agreement and the documents contemplated hereby on behalf 
of such entity in connection with this Agreement and development of the 
Project; · 

(iii)Evidence of satisfactory liability, casualty and builder's risk insurance policies . 
in the amounts, and with such insurance companies, as required in Article 11 
of this Agreement; · 

(iv)Any financial statements of Developer that n:iay be reasonably requested by 
District; and 

(v) If requested. by District, an opinion of counsel that Developer is validly 
existing and in good standing in its jurisdiction of formation and is authorized 
to do · business in the District of Columbia, that Developer has . the full 
authority and legal right to carry out the terms of this Agr:eement and the 
documents to be recorded against the Property in· the Land Records, that · 
Developer has taken all actions to authorize the execution, delivery, and 
performance of said documents in accordance with their respective terms, that 
none of the afqresaid actions, undertakings, or agreements violate any 
restriction, term, condition, or provision of the organizational documents of 
Developer or to such counsel's knowledge any contract or agreement to which 
Developer is a party or by which it is bound; and 

(m) Any and all other deliveries required from .Developer on the Closing Date under 
this Agreement and such other documents and instruments as are customary and 
as may be reasonably requested by District or Settlement Agent to effectuate the 
transactions contemplated by this Agreement. · 

6.2.3 On the Closing Date, Settlement Agent shall record and distribute documents and 
funds jn accordance with closing instructions provided by the Parties· so long as they are 
consistent with this Agreement. 

. . . 

6.3 RECORDATION OF CLOSING DOCUMENTS; CLOSING COSTS. 

6.3.l At Closing, Settlement Agent sha11 record in the Land Records (i) against the 
Property, the Deed, the Construct:ion Covenant, and the Affordability Covenant (in the foregoing 
order and prior to recording ·any instruments securing any financing for the purchase price of the· 
Property or construction financing), and (ii) against the Developer-Owned Properties, the.Design 
Review Covenant (prior to recording any instruments securing any construction financing nC?t 
subordinated by their terms to the Design Review Covenant). 

6.3.2 At Closing, District shall pay the District of Columbia real property transfer tax 
imposed pursuant to Title 47, Chapter 9, of the D.C. Official Code (.2001 ed. and as amended), if 
not exempt, and Developer shall _pay all other costs pertaining to the transfer and financing of the 
Property, including, without limitation: (l) title search costs, (2) title insurance premiums and 
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endorsement charges, (3) survey costs, (4) District of Columbia real property deed recordation 
tax imposed pursuant to Title 42, Chapter 11, of the D.C. Official Code (2001 ed. and as 
amended), (5) all Settlement Agent's fees and costs, and (6) costs of recording such other 
documents required to be recorded by this Agreement. In addition, at Closing, Developer shall 
receive a credit against the Purchase Price in the amount of Two Hundred Fifty Thousand 
Dollars ($250,000.00), less the amount of the Deposit refunded to Purchaser at Closfog pursuant 
to Section 2.2.3. 

ARTICLE? 
DEVELOPMENT OF PROJECT 

?°.I OBLIGATION TO CONSTRUCT IMPROVEMENTS 

Developer hereby agrees to develop, construct, use, maintain, and operate the Project in 
accordance with the Final Project Plans and Specifications, this Agreement, and the Project 

· Covenants. The Project shall be constructed in compliance with all Permits and Laws and in a 
diligent manner in accordance with industry standards. The cost of developing and constructing 
the :Project shall be borne solely by Developer. 

7.2 ISSUANCE OF PERMITS 

Developer shall have the sole responsibility for obtaining all Pennits for ·the Project and 
shall make application therefor directly to the applicable agency within the District of Columbia 
government or other authority. However, Developer shall have no obligation to pursue or obtain 

. any permits related to the Uti}ities Relocation Work or the Street Realignment Work. District 
shall, within. :five (5) days after ;request by Developer, execute applications for such Permits as 
are required by the District of Columbia government or other authority,. at no out-of-pocket cost, 
expense, obligation, or liability to District. In no event shall Developer. commence site work or 
construction of all or any portion of' the Project until Developer shall have obtained all Permits 
for the work in question. After approval by District of all Construction Drawings for the Project, 
Developer agrees to diligently. pursue obtaining all Permits. From an9 after the date of 
Developer's submission of an application for any Permit for the Project, Developer shall 
diUgently prosecute such application until receipt In addition, from and after submission of any· 
such application until jssilance of the Permit, Developer shall report Permit status in writing 
every thirty (30) days to District. 

7.3 SITEPREPARATION 

· Developer, at its sole cost and expense, shall be responsible for all preparation of the 
. Property for development and construction in accordance with the Development Plan therefor 

and the Final Project Plans and Specifications, including. costs associated with excavation, 
construction of the Project, anµ co_nstruction or repair of alley ways on the Property and abutting 
public prope1ty necessary for the Project. All such work, including but not limited to, 
excavation, backfill, and upgrading of the lighting and drainage, shall be performed under all 
required Permits and in accordance with all appropriate District of Columbia agency approvals 
and government standards, and Laws. Notwithstanding anything to the contrary set forth in this 
Agreement, Developer may commence excavation, sheeting and shoring for the· Project at any 
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time after Closing, so long as Developer _delivers to District a copy of the Pennit(s) therefor at 
least" ten (10) Business Days prior to such commencement. The provisions of this Section 7.3 
shall be set forth in the Construction Covenant. 

ARTICLES 
COVENANTS AND RESTRICTIONS 

8.1 CONSTRUCTION AND-USE COVENANTS 

8. I .1 Construction Restrictions and Obligations. Developer agrees that it shall achieve 
Commencement of Construction in accordance with this Agreement and the approved 
Development Plan for the Project and diligently prosecute the development and construction of 
the Project in accordance with the Final Project Plans and Specifications, provided, however, that 
Developer shall deliver to District copies of all Permits required for· Commencement of 
Construction or commencement of any phase or portion thereof at least ten (I 0) Business Days 
prior to Commencement of Construction or commencement of any such phase of portion thereof 
The construction restrictions and.ol?ligations outlined iri this Section shall be memorialized in the 
Construction Covenant, and the use restrictions contained in Section 8.1.2 shall be memorialized 
in the Deed. The Parties hereby agree that the portion of the Construction Covenant that pertains 
solely to the construction of the Project shall run with the land ( except as otherwise expressly 
provided in the Construction Covenant) and otherwise remain in effect until Final Completion, at 
which time that portion of the Construction Covenant shall be released by District and be of no 
further ·force and effect (unless expressly· provided otherwise therein). The following post­
closing construction obligations shall also be included in the Construction Covenant: 

(a) Period of Construction. As set" forth in the Construction Covenant, Developer 
shall achieve Commencement of Construction on or b·efore the date specified in the ScI:iedule of 
Performance and sha11 diligently pursue completion of the Project, such that Developer shall use 
commercially reasonable efforts to achieve Final Completion on or before the date specified in 
the approved Schedule of Performance. 

(b) Inspection of Site. As set forp-i in the Construction Covenant, District reserves for 
itself and its representatives the right to enter the Property from time to time, at no cost or 
expense to District (but at the risk of District), upon reasonable advance notice to Developer, for 
the purpose of performing routine inspections in connection with the development and 
construction of the Project. Developer understands that District or its representatives will enter 
the Property from time to time for the sole purpose_ of undertaking the inspection of the Project to 
determine conformance to the Development Plan therefor, this Agreement, and the Construction 
Covenant, _as applicable, and Developer will hav·e the right to accompany those persons during 
the inspections. Developer waives any claim that it may have against District, its officers, 
directors,. employees, agents, consultants, or representatives, for injury or damage arising out of 
District representatives' entry on the Property, unless resulting from the gross negligence or 
willful misconduct of said District representatives. Any inspection of the Project or access to the 
Property by District hereunder shall not be deemed an approval, warranty, or other certification 
as to the compliance of the Project or Property with any building codes, regulations, standards, or 
other Laws. 
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(c) Progress Reports and Milestone Notices. In accordance with the Construction 
Covenant, subsequent to Closing and until issuance of the Certificate of Final Completion, 
Developer, upon request by District, shall make written reports to District as to the progress of 
the construction of the Project, in such form. and detail as may reasonably be requested by 
District, and sha11 include a reasonable number of construction photographs taken since the last 
report submitted by Developer. In addition to the foregoing, Developer agrees to notify District 
in writing of (i) the completion of all necessary excavation in preparation for construction, and 
(ii) Completion of Construction, and District shall have the right to inspect the Project within 
five (5) days after receipt of each such milestone notification from Developer. 

(d) Audit Rights .. Upon reasonable prior notice at any time, District shal1 have the 
right (at the cost of District, except as provided in the last sentence of this Section 8.1 (d)) to 
inspect the books and records of :Developer for the purpose of ensuring_ compliance with_ this 
Agreement and the Construction Covenant and to have an independent audit of the Project 
documents and records. Developer shall cooperate with District in providing District reasonable 
access to its books and records during norm.al business hours at Developer's offices for-these 
purposes. Developer shall maintain its books and records iri accordance with generally accepted 
accounting principles, consistently applied. Developer and District may, but shall not be 
obligated to, jointly agree to use a common accounting firm for the purpose of conducting any 
such audits;. provided, however, that in such event, the accounting firm shall have a valid 
contract with District •in compliance with the· Procurement Practices Act, and shall execute a 
separate engagement letter with District. Any accounting firm hired by District to perform: such 
audit, or by District and Developer jointly, shall not be engaged on a contingent fee or share of 
return basis. In the event that such audit shows that Developer has made any material errors in 
its books and records with respect to calculation of the Profit Sharing Payments·, Developer shall: 
(i) correct all such errors and inaccuracies and cause all of Developer's financial statements 
related thereto to be corrected and re-issued, and any con-ecting payment to be made.to Distnct 
in full within ten (10) Business Days after. the determination of the amount of Developer; s 
underpayment to District of its Profit Sharing Payments; and (ii) if Developer's calculation of its 
Profit Sharing Payments is determined to have been inaccurate, resulting in an underpayment of 
Profit Sharing Payments by three percent (3%) or more with respect to any Capital Event or sale 
of a Condominium Residential Unit, Developer shall be responsible for payment of all costs and 
expenses incurred by the accountant in· connection with the audit or, at District's election, 
Developer shall make a payment to District in the amount of the costs and expenses incurred by 
District and paid to the accountant. · 

- ( e) Certificate · of Substantial Completion. Promptly after Developer achieves 
Completion of Construction of the Project, or any portion thereof, Developer shall furnish 
District with an Architect's certificate evidencing such completion in accordance with Laws and 
the Final Project Plans and Specifications, subject only to Punch List Items ("Certificate of 

· Substantial Completion"). The Certificate of Substantial Completion sl1all include a statement 
that Developer has obtained a Certificate of Occupancy for the Project or the relevant portion 
thereof. · · 

(f) Final Completion. Not late:r than ten (10) Business Days prior to the date of Final 
Completion of all or any portion of the Project, Developer shall furnish District with a notice of 
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the anticipated date of Final Completion. Promptly after Developer achieves Final Completion 
of all or such portion of the Project, Developer shail furnish District with a certificate (the 
"Certificate of Final Completion") in which Developer certifies that all Punch List Items in the 
Project, or such portion thereof, .have been completed, all construction contracts for the Project 
or such portion thereof have been closed-out, all costs of constructing the Project or such portion 
thereof have been paid or wil1 be paid-in the ordinary course before delinquency, and Developer 
has received fully executed and notaiized valid releases ofliens from all first-tier subcontractors 
(except from subcontractors, if any, involved in payment disputes with Developer) for work on 
the Project or such portion thereof; provided that in the event either lien waivers are not obtained 
or liens are filed, Developer shall pond or insure over any liens filed. Upon receipt of the 
Certificate of Final Completion, District shall have a period of five (5) Business Days to inspect 
(in accordance with Section 8.1.l(b)) the Project, or the relevant portion thereof, to confirm the· 
matters contained in the Certificate of Pinal Completion. 

(g) Nondiscrimination Covenants. 

(i) Developer sha11 not discriminate upon the basis of race, color, religion, 
sex, national ongm, ethnicity, sexual orientation, or any other factor that would constitute a 
violation of the D.C. H1,1man Rights Act or any other Laws, in the development and construction 
of the Project. Developer · shall not discriminate against any employee or applicant for 
employment because of race, color, relJ.gion, sex, national origin, or any . other factor that would 
constitute a violation of the D.C. Human Rights Act or other Laws_ Developer will take 
affirmative action to ensure that employees are treated equally during employment without regard 
to their race, color, religion, sex, national origin, age, marital status, personal appearance, sexual· 
orientation, family responsibilities, matriculation, political affiliation, or physical handicap. Such 
affirmative action shall include, but.not be limited to, the following: (i) employment, upgrading,. 
or transfer; (ii) recruitment or recruitment advertising; (iii) demotion, layoff, or termination; 
(iv) rates of pay or other forms of compensation; and (v) selection for training and apprenticeship. 
Developer agrees to post in conspicuous places avail;:i.b1e to employees · and applicants for 
employment notices to be provided by DOES setting forth the provisions of this 
non:-discrimination clause.. In all solicitations or advertisements for employees placed by or on 
behalf of Developer, Developer shall state that aII qualified applicants will receive consideration_ 
for employment without regard to race, color, religion, sex, or national origin or any other factor 
that would constitute a violation of the D.C. Human Rights Act or other Laws. 
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{jj) In the event of Developer's non-compliance with the nondiscrimination 
clause of this Article or with any applicable rule," regulation, or order, District, DOES, or DOL 
may take such enforcement against Developer, including, but not limited to, an action for 
injunctive relief and/or monetary damages, as may be provided by Laws. 

' ' 

'(h) Green Building Standards. Developer agrees that the Project shall meet the 
applicable requirements of the Green Building Act of 2006, D.C. Official Code§ 6-1451.01, et 
seq. (2008 Supp.), as amended, and the regulations promulgated thereunder, as well as the 
applicable Energy .Star Portfolio Manager benchmarking tool described in the Green Building 
Act (as to the Residential Portion) and the LEED Green Building Rating System for New 
Construction version 2.2 (as to the Retail Portion). 

(i) Post-Closing Monthly Compliance Form. Beginning the first month irriniediately 
following -ciosing and continuing each month thereafter until issuance of the C~rtificate of Final 
Completion, no later than five (5) Business Days prior to the end of each calendar month, 
Developer shall submi~ to District a detail of the status of the Project in the form attached hereto 
and incorporated herein as Exhibit N (the "Compliance Form"). Upon District's receipt of 
Developer's monthly Compliance Form, District will generate a written report including only 
information set forth in the Compliance Form, which Developer shall execute within five (5) 
Business Days following Developer's receipt of the report from District. 

8.1.2 Use Restrictions and Obligations. · At. least sixty (60) day~ prior to 
Commencement of Const~ction, Developer shall submit to District its proposed Retail 
Marketing Plan. The proposed Retail Marketing Plan shall be subject to District's prior review 
and approval (provided that the scope of such review and approval shall be limited to 
Developer's efforts to satisfy the Unique Retailer Requirement), which approval shall not be 
unreasonably withheld, conditioned or delayed. Once approved by District, Developer ·shall not 
modify or amend the Retail Marketing Plan without District's prior approval, which approval 
shall n.ot be unreasonably withheld, conditioned or delayed. Notwithstanding anything to the 
contrary contained in this Agreement, Developer agrees that it will bind itself, its successors and 
assigns, and every successor in interest to the Property or any part thereof, by providing the 
following use restrictions in the Deed, which use restrictions and obligations shall remain in· 
effect jn perpetuity after Final Completion: 

(a) 
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Permitted Uses. The Property shall be used for any uses permitted by Laws, 
other than Prohibited Uses, subject to the following (the '"Unique Retailer 
Requirement"): 

(i) ·. at least twenty percent (2.0%) of gross leasable or saleable retail 
square feet in the Project shall be used for the operation of retail 
brands with six or fewer locations in the United States at the time 
the lease is __ executed or retail condominium unit is sold, as 
applicable; and 

(ii) use by a retail banking or financial institu_tion ( excluding, 
insurance or stock brokerage businesses, which are not restricted) 
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is permitted provided that no more than one such retail banking or 
financial institution is located in· the Project at the time .such 
banking or financial institution enters into a lease for space in the 
Project or a contract to purchase a retail condominium unit, as 
appli_cable, and no such retail banking or financial institution is 
located elsewhere in the Master Development constructed on the 
Developer-Owned Properties at such time. If there are one or more 
retail banking or financial institutions in the Master Development 
constructed on the Developer-Owned Properties, then no retail 
banking or financial institution may be located in the Project. 

(b) Prohibited Uses. The Property shall not be used, in whole or in part, for any of 
the following uses ('.'Prohibited Uses"): laundromat, check cashing 
establishment, adult entertainment, and drive-thru services. 

(c)- Nondiscrimination Covenants. Developer sha_ll not discriminate upon the basis of 
race, color, religion, sex, national origin, ethnicity, sexual orientation, or any other 
factor that would constitute a violation of the D.C. Human Rights Act or any other 
Laws, in the sale, lease, or rental or in the use or occupancy of the Property or the 
Project. Developer shall not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, national origin, or. any other 
factor that would constitute a violation of the D. C. Human Rights Act or other 
Laws. 

8.1.3 Environmental Claims and Indemnification. Developer covenants and agrees as 
follows, which covenants and agreements shall also be· included in the Construction. Covenant 
and shall remain in effect through development of the Project and in perpetuity after Final 
Completion, unless otherwise indicated: 

(a) Developer hereby covenants that, at its sole cost and expense (as between District 
and Developer), provided that the foregoing shall not prohibit Developer from the 
pursuit of any third party responsible for non-compliance with Environmental 
Laws), it shall comply with all provisions of Environmental Laws applicable to 
the Property and all uses, improvements, and appurtenances of and to the 
Property, and shall perform all investigations, removal, remedial actions, cleanup 
and abatement, corrective action, or other remediation that may be required 
pursuant to any Environmental Law, and District and its officers, agents, and 
employees ( collectively, the "Indemnified Parties") shall have no responsipility 
or liability with respect thereto. Developer shall indemnify, defend, and hold 
District harmless from and against any and all losses, costs, claims, damages, 
liabilities, and causes of action of any nature whatsoever (including, without 
limitation, the reasonable fees and disbursements of counsel and engineering 
consultants) incurred by or asserted against any Indemnified Parties in connection 
with, arising out of, in response to, or in any' manner relating to (i)Developer's 
violation of any Environmental Law, (ii) any Contaminant Release or threatened 
Contaminant Release of a Hazardous Material after the Closing Date and during 
Developer's ownership of the Property, or (iii) any condition of pollution, 
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contamination or Hazardous Material-related nuisance on, under or from the 
Property subsequent to the Closing Date and during Developer's ownership of the 
Property ("Environmental Claims"); provided, however, that Developer shall 
not be required to indemnify District or any of the other Indemnified Parties if and 
to the extent that any Environmental Claims arise in connection with the violation 
of any Environmental Law py District or any of District's agents, officers, 
directors, contractors or employees. 

(b) Developer, for itself, its former and future officers, directors, agents, and 
employees, and each of their respective heirs, personal representatives, 
successors, and assigns, hereby forever releases and discharges the Indemnified 
Parties and all of their present, former and future parent, subsidiary and related 
entities and· all of its and their respective present, former and future officers, · 
directors, agents and employees, and each of its and their heirs, personal 
representatives, successors, and assigns, of and from any and all rights, claims, 
liabilities, causes of action, obligations, and all other debts and demands 
whatsoever, at law or in equity, whether lrnown or unknown, foreseen or 
unforeseen, accrued or unaccrued, in connection with any Environmental Claims 
relating to the Property, except if and to the extent any such rights, claims, 
liabilities, causes of action, obligations, debts, demands or Environmental Claims 
arise ip connection with the violation of any Environmental Law by District or 
any of District's agents, officers, directors, contractors or employees. 

8.2 AFFORDABILITY COVENANT 

In addition to those obligations contained in the Construction Covenant, Developer agrees to 
dedicate a portion of the Residential Units constructed in the Project as Affordable Units, as 
required in the Affordability Covenant. 

8.3 DESIGN REVIEW COVENANT 

As a condition of District conveying the Property to Developer, subject to Section 4.1.2 
Developer and Developer Parties grant District design review over the Master Development and 
agree to develop and construct the Master Development Improvements subject to the terms· and 
conditions of the Design Review Covenant. 

8.4 OPPORTUNITY FOR CBEs 

8.4.1 In cooperation with District, Developer agrees that it will promote opportunities 
for businesses certified by DSLBD, as CBEs in the Project, consistent with the CBE Agreement 
to the fullest extent consistent · with sound economic development and financial practices. 
Developer shall execute the CBE Agreement on or before the date that occurs sixty (60) days 
after the Acknowledgment Date. 

8.4.2 In addition to its obligations under the CBE Agreement, Developer agrees to 
comply with the Small, Local and Disadvantaged Business Enterprise Development and _ 
Assistance Act of 2005, D.C. Official Code Section 2-218.01 et seq., as amended to the date of 
this Agreement (collectively, together with the obligations under the <;BE Agreementi the "CBE 
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Requirements"). The CBE Requirements shall terminate two (2) years after Developer achieves 
Final Completion. The provisions of this Section 8.4 shall be included in the Construction 
Covenant. 

8.5 EMPLOYMENT OF DISTRICT RESIDENTS; FIRST SOURCE AGREEMENT 

Pursuant to Mayor's Order 83-265, DC Law 5-93, as amended, and DC Law 14-24, 
Developer recognizes that one of the primary goals of the District of Columbia government is the 
creation of job opportunities for District of Columbia residents. Accordingly, Developer agrees 
to enter into a First . Source Agreement, prior to Closing, with DOES that shall, among other 
things, require Developer to: (i) use diligent efforts to hire, and use diligent efforts to require its 
architects, . engineers, consultants, contractors, and subcontractors to hire; at least fifty-one 
percent (51 %) District of Columbia residents for all new jobs created by the Project, all ·in. 
accordance with such First Source Agreement, and {ii) use diligent efforts· to ensure that at least 
fifty-one percent (51 %) of apprentices and trainees employed are residents of the District of 
Columbia and are registered in apprenticeship programs approved by the D.C. Apprenticeship 
Council. 

. 8.6 PROFIT SHARING PAYMENTS. District shall be entitled to pai.-ficipate in Net Sales 
Proceeds and Capital Event Proceeds generated by the Project by means of the payments 
hereinafter described in this Section 8.6 {the· "Profit Sharing Payments"). . 

8.6.1 Profit Sharing Payments - Condominium Residential Units. Upon the settlement 
of each individual Residential Unit sold as a residential condominium unit ("Condominium 
Residential Unit"), including any sale of more than one or of all Condominium Residential 
Units, Developer shall pay District out of the Net Sales Proceeds twenty percent (20%) of the 
Net Sales Proceeds in excess of the Condominium Base Return for each individual 
Condominium Residential Unit sold. After the payment of the Profit Sharing Payment payable 
with respect to any Condominium Residential Unit pursuant to this .Section. 8.6.1, the Profit 
Sharing Payment obligation -with respect to such Condominium Residential Unit shall be 
dischll1:"ged in· full and no further Profit Sharing Payment shall thereafter be due to District with 
respect to such Condominium Residential Unit. An example of the Profit Sharing Pa~ent 
calculation described in this Section 8.6.1 is as follows: 

Assume that a 1,000 saleable square foot Condominium Residential Unit was sold and 
closed tmrty (30) months after the.Effective Date at a price yielding Net Sales Proceeds 
of Five Hundred Thousand Dollars ($500;000.00), and that the CPI increased 3% during 
the .first twelve-month period after the Effective Date and 5% during the second twelve­
month period. The Condominium Base Return would be $486,680, calculated as follows: 

CPI Adjustment (Condominium) ·after first 12-monthper:iod: $450 X 3% = $13.50 

CPI Adjustment (Condominium) after second 12-month period: ($450 + $13.50) X 5% 
= $23.18 · 

Adjusted Base Amount = $450.00 + $13.50 + $23 .18 = $486.68 
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Condominium Base Return~ $486.68 x 1,000 square feet =·$486,680. 

The difference between Net Sales Proceeds of $500,000 and the Condominium Base 
Return would be $13,320, and the District's 20% Profit Sharing Payment would be 
$?,664: 

$500,000 - _($486.68 X 1000 SF) = $13,320 

$13,320 X 20% = $2,664 

8.6.2 Profit Sharing Payments - Rental Residential Units. Upon the occurrence of a 
Capital Event with respect to all or any portion of the Res1dential Units operated as rental 
apartments ("Rental Residential Units"), Developer shall pay District as Profit Sharing 
Payments twenty percent (20%) o·f the Capital Event Proceeds arising from such Capital Event in 
excess of-the Rental Base Return, less the amount of any Profit Sharing Payments made in 
connection with prior Capital Events. The Profit Sharing Payment shall be paid, on a cumulative 
basis, upon the occurrence of each Capital Event affecting all or a portion of the Rental 
Residential Units owned by Developer through and including a sale of all Rental Residential 
Units: After the payment of the Profit Sharing Payment payable in connection with a Capital 

· Event that is a sale of all or a portion of the Rental Residential Units, tJ:ie Profit Sharing Payment 
obligation with respect to such Rental Residential Units shall be discharged in full and no further 
Profit Shaijng Payments shall thereafter be due.to District with respe<::t to such Rental Residential 
Units. An example of the Profit Sharing Payment calculation described in this Section 8.6.2 is as 
follows: 

Assume there are 100 Rental Resid~ntial Units in the Project with an aggregate rentable 
floor area of 120,000 square feet, and Developer refinances the construction loan on the 
Rental Residential _Units, two years after the Effective Date, with a permanent loan, the 
Capital Event. Proceeds from which are $60,000,000. Assume that the CPI increases 2% 
in the first year after the Effective Date and 3% in the second year. The Profit Sharing 
Payment due in connection with such Capital Event would be $653,520. 

CPI Adjustment (Rental) after first twelve-month period: $450 X 2% = $9.00 

CPI Adjustment (Rental) after second twelve-month period: ($450 + $9.00) X 3% = 
$13.77 

Adjusted Base Amount: $.450.00 + $9.00 + $13.77 = $472.77 

Rental Base Return: $472.77 X 120,000 SF= 56,732,400 

$60,000,000 - $56,732,400 = $3,267,600 

Profit Sharing Payment: $3,267,600 X 20% = $653,520 

Assume further that after the fourth anniversary following the Effective Date the Rental 
Residential Units are sold at a price which yields Capital Event Proceeds of $65,000,000. 
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In addition to the CPI increases assumed above, assume that the CPI decr~ases 2% in the 
third year after the Effective Date and increases 4% in the fourth year. The Profit 
Sharing Payment due in connection with such Capital Event would be $782,320. 

CPI Adjustment (Rental) after first twelve-month period: $450 X 2% = $9.00 

CPI Adjustment (Rental) after second twelve-month period: ($450 + $9.00) X 3% = 
$13.77 

CPI Adjustment (Rental) after third twelve-month period: ($450 + $9.00 + $13.77) X . 
2% =; $9.46 . 

CPI Adjustment (Rental) after fourth twelve-month period: ($450 + $9.00 + $13.77 -
$9.46) X 4% = $18.53 

Adjusted Base Amount: $450.00 + $9.00 + $13.77 - $9.46 + $18.53 = $481.84 

Rental Base Return·: $481.84 X ]20,Q00 SF= 57,820,800 

$65,000,000 - $57,820,800 := $7,179,200 

$7,179,200 X 20% = $1,435,840 

Profit Sharing Payment: $1,435~840 - $653,520 (prior Profit Sharing Payment paid) = 
$782,320 

The provisions of this Section 8.6 shall be included in the Construction Covenant 

9.1 DEF AULT. 

ARTICLE9 
DEFAULTS AND REMEDI.ES 

9.1.1 (Intentionally deleted.] 

9.12 Default by Developer. It ·shall be deemed a defal!lt by Developer if Developer 
fails to perform any obligation or requirement under this Agreement or fails to comply with any 
tenn or provision of this Agreement and such default remains uncured for thirty {30) days after 
receipt of written 11otice of such failure from District ( except no notice shall be necessary nor 

. shall any cure period apply to Developer's obligation to close on its acquisition of the Property, 
time being of the essence) {any such uncured default, a •'Developer Default"). Notwithstanding 
the foregoing, if .a default does. not involve the payment of money and cannot reasonably be 
cured within thirty (30) days, Developer shall have such additional_ time as is reasonably 
nec;essary, not to exceed an additional ninety (90) days, to cure such default; provided, however, 
Developer must commence the cure within the initial thirty (30) day cure period and diligently 
pursue completion of such cure thereafter. Notwithstanding the foregoing, but subject to Force 
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Majeure, no cure period shall apply to extend Deveioper's deadlines for submissions or notices 
required under Article 4, and in the event of a pre-Closing default by Developer, the cure periods 
provided herein sha11 not delay the Closing Date and shall terminate on the Closing Date. 

9.1.3 Default by District. It shall be deemed a default by District if District fails to 
· perform any obligation or i;-equirement under this Agreement or fails to comply with any term or 
provision of this Agreement and such default remains uncured for fifteen ( 15) days after receipt 
of written notice of such failure from Developer ( except no notice shall be necessary nor shall 
any cure period apply to District's obligation to close on its sale of the Property to Developer, 
time being of the essence) (any such uncured default, a "District Default"). Notwithstanding the 
foregoing, if a default cannot be reasonably cured within fifteen (15) days, District shall have 
such additional time as is reasonably necessary, not to exceed an _additional forty-five (45) days, 
to cure such failure; provlded, however, District must commence the cure within the initial 
fifteen (15) .day cure period and diligently pursue completion of such cure thereafter. 
Notwithstanding the foregoing, but subject to Force Majeure, no cure period shall apply to 
extend District's review periods or to abrogate or extend any deemed approval provisions herein, 
and in the event of a pre-Closing default, the cure periods provided herein shall not extend the 
Closing Date and shall terminate on the Closing Date. . 

9.2 DISTRICT REMEDIES IN THE EVENT OF DEFAULT BY DEVELOPER 

{a) Pre-Closing Developer Default. In the ·event of a Developer Default under this 
Agreement, District may at its option (i) waive Developer's Default and close, or (ii) terminate 
this Agreement whereupon {1) Developer shall pay $250,000 to the Settlement Agent (the 
"Damages Deposit"), which obligation shall survive the termination of this Agreement, to ·hold 
in escrow, until Settlement Agent receives notice from both Parties that Developer has achieved 
Utility Design Work Completion in accordance with S~ction 4.7.2, whereupon Settlement Agent 
shall pay one half (1/2) of such Damages Deposit (plus one half (l/2) of any interest accrued 

· thereon) to District as liquidated damages and one half (1/2) of such Damages Deposit (plus one 
half {112)° of any interest accrued thereon) to Developer, {2) Settlement Agent shall 
simultaneously with the receipt of the Damages Deposit release the Deposit, in its full amount 
and to the extent not drawn, to Developer, and (3) the Parties shall be released from any further 
liability or obligatio:r;i hereunder except · those that expressly survive termination of this 
Agreement-(including, without limitation, Developer's obligation to achieve Utility Design Work . 
Completion as provided in Section 4.7.2, but expressly excluding District's obligation to pay the 
Termination Fee to Developer). The Settlement Agent shall hold the Damages Deposit in 
escrow under the same terms as are set fo1th in the Escrow Agreement, except that the Dam.ages 
Deposit shall be disbursed as pi-ov_ided in this Section.rather than as set forth in paragraph 4 of 
the Escrow Agreement. Upon such ter:mination, Developer shall assign to District, to the extent 
assignable, all plans and specifications with regard to the development and construction of .the 
Project, including, without limitation, the Construction Drawings for the Project produced to date 
and _any Pem1its for the Project obtained, without representation or warranty, but free and clear 
of all liens and claims for payment (which obligation ·shall survive the termination of this 
Agreement). Notwithstanding the foregoing, if Developer does not achieve Utility Design Work 
Completion as provided in Section 4.7.2, then the Settlement Agent shall promptly pay the entire 
Damages Deposit, plus all interest accrued thereon, to District as liquidated damages (subject to 
the provisions of p~ragraph 5 of the Escrow Agreement regarding resolution of disputes). 
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Subject to Section 2.3.l(c) and subc1ause (ii) of this Section 9.2(a), in no event shall Developer 
be ~iable for any damages whatsoever, including consequential, indirect, or punitive damages. 

(b) Post-Closing Developer Default. District's remedies for a Developer' Default 
under this Agreement after Closing will be covered in the Construction Covenant and the 
Afford~bility Covenant. 

(c) Post-Termination Developer Default. District shall have all rights and remedies 
availability at law or in equity to enforce any obligations- of Developer that- expressly survive 
termination of this Agreement, subject to the last sentence of Section 9.2(a} above. 

9.3 DEVELOPER REMEDIES IN THE EVENT OF DEFAULT BY DISTRICT 

(a) Pre-Closing District Default. In the event of a District Default, Developer may at 
its option either (i) waive the District Default and close, (ii) pursue specific performance, or (iii) 
terminate this Agreement whereupon the· Settlement Agent will return the Deposit, to the extent 
not drawn, to Developer and District shall be obligated to pay Developer (which obligation shall 
surviye the tennination of this Agreement), subject to Section 13~16.l, (x) Developer's D.ue 
Diligence, Pre-Development and Contract' Costs, and either (y) if District elects not to cause 
Developer to complete the Utility Design Work, one-half of the sum of (1) all costs and fees 
under the Utility Design Work Contract (excluding any interest or other penalties) incurred by 
Developer as of the date of the tennination of this Agreement, plus (2) any termination fee or 
other amounts payable thereunder if Developer terminates the Uttlity Design Work Contract 
prior to Utility Design Work Completion, but the total amount payable under this clause (y) shall 
not exceed $125,000, or (z) _ifDistrict elects to cause Developer to complete the Utility Design 
Work, after Developer achieves Utility Dysign Work Completion, the·- Termination Fee, and 
thereafter the Parties hereto· shall be released from any further liability or obligation hereunder 
except those that expressly survive termination of this· Agreement. Upon such termination, 
provided that District pays Developer the amounts provided for above in this Section, Developer 
shall assign to District, to the extent assignable, all plans and specifications with regard to the 
development and construction of the Project, including, without limitation, the Construction 
Drawings for the Project produced to date and any· Permits for the Project obtained, without 
representation or warranty, but free and clear of all liens ·and claims for payment (which 
obligation shall survive the termination of this Agreement). 1n no event shall District be liable 
for any damages whatsoever (including, without limitation, consequential, indirect, or punitive 
damages) other than the amounts described in clause (iii) above in this Section. 

(b) Post-Closing District Default. Developer's remedies for a District Default under 
this Agreement after Closing will be covered in the Construction Covenant and the Affordab.ility 
Covenant. 

(c) . Post-Termination DistJ.ict Default. Developer shall have all rights and remedies 
availability at law or in equity to enforce any obligations of District that expressly survive 
termination of this Agreement, subject to the last sentence of Section 9.3(a) above. 
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9.4 NO WANER BY DELAY; WAIVER 

Notwithstanding anything to the contrary contained herein, any delay by either Party in 
instituting or prosecuting any actions or proceedings with respect to a default by the other 
hereunder or otherwise asserting its rights or pursuing its remedies under this Article shall not 
operate as a waiver of such rights or to deprive such Party of, or limit, such rights in any ·way (it 
being the intent of this provision that neither Party shall be constrained by waiver, iaches, or 
otherwise in the exercise of such remedies). Any waiver by either Party hereto must be made in 
writing. Any waiver in fact made with respect to any specific default under this Section shall not 
be considered or treated as a waiver with respect to any other defaults or with respect to the 
pmiicular default except to the extent specifically waived in writing. 

9.5 RIGHTS AND REMEDIES 

The rights and remedies of the Parties set forth in this Article are the sole and exclusive 
remedies of the Parties for a default hereunder (but subject to any additional rights and remedies 
the Parties may have under the RecQrded Covenants). 

10.l ASSIGNMENT 

ARTICLE 10 
TRANSFER AND ASSIGNMENT 

Developer covenants, and agrees, for itself and its successors and assigns, that Developer 
(or any successor in interest thereof) shall not assign its rights under this Agreement, or delegate 
its obligations under this Agreement, without District's prior written approval, which may be 
granted or denied in District's sole discretion. Notw1thstanding the foregoing, Developer shall 
be permitted to assign this Agreement (a) to a Member or any Affiliate of Developer without 
District's .prior consenl, up.on written notice tq· District, provided that (i) the Affiliate is not a 

· Prohibited Person, and (ii) the Guarantor remains the same Person, or substitute guarantor(s) of 
eq:ual or superior financial _creditworthiness assume in writing the Guarantor's obligations under 
the Development and Completion Guaranty, or (b) to a substitute developer of equal or superior 
experience and financial ·creditworthiness_ approved by District, which approval shall not be 
unreasonably withheld, conditioned or delayed, provided that the Guarantor remains the same 
Person, or substitute guarantor(s) of equal or superior financial creditworthiness assume m· 
writing the Guarantor's obligations under the Development and Completion Guaranty. 

10.2 NO UNREASONABLE RESTRAINT 

Developer hereby acknowledges and agrees that the· restrictions on transfers set forth in 
this Article do not constitute an unreasonable restraint on Developer's right to transfer or 
otherwise alienate the Property or its rights under this Agreement: Developer hereby waives ruiy 
and· all claims, challenges, and objections that may_ exist with respect to the enforceability of 
such restrictions, including any -claim that such restrictions constitute an unreasonable restraint 
on alienation. 
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ARTICLE 11 
INSURANCE OBLIGATIONS; CASUALTY; INDEMNIFICATION 

11.1 INSURANCE OBLIGATIONS 

1J .1.1 Insurance Coverage. During the periods identified below and as may be set forth 
in the Construction Covenant, Developer shall carry and maintain or cause to be capied and 
maintained in full force and effect the following insurance policies: 

(a) Property Insurance -After achieving Completion of Construction, Developer shall 
maintain property insurance insuring the Project under a Special Form (Causes of 
Loss) policy for 100~ insurable replacement value with no co-insurance penalty. 

. . 

(b) Builder's Risk Insurance- During construction of the Project, if not otherwise 
provided in the Property insurance program, Developer shall maintain builder's 
risk insurance for the amount of the completed value _of the Project (or lesser 
amount acceptable to. District) under a Special Form (Causes of Loss) policy with 
no co-insurance penalty, includ_ing flood risks if the Property is located in a flood 
zone, insuring the interests of Developer, District · and any contractors and 
subcontractors as named insureds as their interests may appear. · 

(c) (i) Automobile Liability and .Commercial Gen,eral Liability Insurance (Pre­
Commencement of Construction) - After the Effective Date and prior. to 
Commencement of . Construction, Developer shall maintain and/or cause its 
contractors to maintain automobile liability insurance and · commercial general 
liability insurance policies written so that each have a combined single limit of 
liability for bodily injury and property damage of not less than two million dollars 
($2,000,000.00) per occurrence and in the aggregate; provided, however, that the 
foregoing statement as to the amount of :insurance Developer is required to carry 
shall not be construed as any limitation on Developer's liability under this 
Agreement.· 
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(ii} Automobile Liability and Commercial General Liability Insurance (Post­
Commencement of Construction) - After Commencement of Construction ( or, if 
earlier, after commencement of excavation, sheeting and shoring), until such time 
as all obligations of Developer hereunder have been satisfied or have expired, 
Developer shall maintain· and/or cause its contractor to maintain automobile 
liability insurance and commercial general liability insurance policies written so 
that each have a combined single limit of liability for bodily injury and property 
damage of not less than ten million dollars ($10,000,000.00) per.occurrence and 
in the aggregate, of which at least one mill_ion dollars ($1,000,000.00) must be 
maintained as primary coverage; . and of which the balance may be maintained as 
umbrella coverage; provided, however, that the foregoing statement as to the 
amount of insurance Developer is required to carry shall not be construed as any 
limitation on Developer's liability under this Agreement. The foregoing limits 
may be increased by District from time to time, in its reasonable discretion. 
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(d) Workers' Compensation Insurance -After Commencement of Construction (or, if 
earlier, after commencement of excavation, sheeting ·and shoring), until such time 
as all obligations of Developer hereunder have been satisfied -or have expired, 
Developer shall maintain and cause its general contractor and any subcontractors 
to maintain workers'· compensation insurance in such amounts as required 1;,y 
Laws. · · 

(e) Professional .Liability Insurance - During constmction of the Project, ·Devefoper 
shall .cause Architect and every engineer or other professional who will perform 
services in connection with the Project to maintain professional liability insurance 
with limits of not less than one million dollars ($1,000,000.00) for each 
occurrence, including coverage for injury or damage arising out of acts or 
omissions with respect to all design and engineering professional services 
provided by the architect of record, stmctural, electrical and mechanical engineers 
with a deductible acceptable to Distric;t. 

11.1.2 General Policy Requirements. Developer shall name District as an additional 
insured under all policies of liability insurance, -property insurance, and builder's risk insurance· 
identified above. Any deductibles with respect to the foregoing insurance policies shall he 
commercially reasonable. All such policies shall include a wai_ver of subrogation endorsement. 
All insurance policies required pursuant to this Section shall be written as· primary policies, not 
contributing with or in excess of any coverage that District may carry. Such insurance shall be 
obtained through recognized insurance companies .authorized to do business in the District of· 
Columbia and rated by A.M. BEST as A-VIII or above. Prior to Developer's first entry onto the 
Property pursuant to this Agreement with respect to the insurance required pursuant to Section 
11.1.l(c)(i)," and prior to the dates upon which Developer must obtain the other insurance 
described above, Developer shall furnish to District certificates of insurance ( or copies of the 
policies if requested by District) reflecting the issuance of such insurance. The policies shall 
contain an agreement by the insurer notifying District in writing, by certified U.S. Mail, return 
receipt requested, not less than thirty (30) days before any material change, reduction in 
coverage, cancellation, including cancellation for nonpayment of premium, or other termination 
there.of or change therein. ·The provisions of this Section 11. 1. 1 shall be set forth m the 
Construction Covenant. 

11.2 CASUALTY 

11.2 .1 Prior to Issuance of the Certificate _of Substantial Completion. The Construction 
Covenant shall set forth that, in the event of damage or destruction to the Project following 
Closing but prior to the issuance of the Certificate of Substantial Completion, provided that 
adequate proceeds of insurance are made available to Developer by the constmction lender for 
the Project, Developer shall be obligated to repair or restore the Project in conformity with the. 
Final Project Plans and Specifications, subject.to changes necessary to comply with then-current 
building code requirements, as approved by District in its reasonable discretion, and other Laws. 
Notwithstanding anything in this Agreement to the contrary, District will not accept, nor shall 
Developer present to District, any Certificate of Substantial Completion, nor shall D!strict release 
Developer from its development obligations hereunder, until Developer has completed its 
restoration obligations. 
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11.2.2 After Issuance of the Certificate of Substantial Completion. In accordance with 
the Constrµction Covenant, in the event of damage or destruction to the Project following the 
issuance of the Certificate of Substantial Completion, provided that adequate proceeds of 
insurance are made available to Developer· by the le~der for the Project, Developer shall 
promptly cause the Project or such portion thereof still owned by Developer to be restored to its 
condition existing prior to the casualty, subject to changes necessary to comply with then current 
building code or insurance requirements, as approved by District in its reasonable discretion, and 
other Laws. 

11.3 INDEMNIFICATION 

Developer shalJ indemnify, defend, and hold harmless District fr.om and against any and 
all losses, costs, claims, damages, liabilities, and causes of action (including reasonable 
attorn~ys' fees and co.urt costs) arising out of death of or injury to any person or damage to any 
property occumng on or adjacent to the Property and directly or indirectly caused by any acts 
done thereon or any acts or omissions of Developer, its Members, agents, employees, or 
contractors; provided, however, that the foregoing indemnity shall not apply to any losses, costs, 
claims, damages, liabilities, and causes of action (including reasonable attorneys' fees and court 
costs) due to the gross negligence or willful misconduct of District or its agents or employees, 
and provided further, however, that in no event shall Developer be responsible for any indirect or 
consequential damages other than indirect or consequen6al damages incurred by third parties and 
for which District is held liable. The ;obligations of Developer under this Section shall survive 
Closing or the earlier. termination of this Agreement and shall be set forth in the Cons~ruction 
Covenant. 

ARTICLE 12 
NOTICES 

12.1 TO DISTRICT 

Any notices given· ·under this Agreement shall be in writing and delivered by certified 
mail (return receipt requested, postage pre-paid), by hand, or by reputable private overnight 
commercial courier seryice, to District at the following addresses: 
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District of Columbia 
Office of the D~puty Mayor for Planning and Economic Development 
1350 Pennsylvania Avenue, Suite 317 
Washington, D.C. 20004 
Attention: Project Manager - Dakota Triangle 

With a copy to: 

The Office of the Attorney General for the District of Columbia 
1100 15th Street, N.W., Suite 800 
Washington, D.C. 20005 
Attn: Chief, Real Estate Transactions Section 
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Notwithstanding the foregoing, Developer shall deliver to District by hand any 
submissions of Construction Drawings or any Second Notice given by Developer or the 
Developer Parties in accordance with Article 4 herein. · 

12.2 TO DEVELOPER 

Any notices given under this Agreement shall be in writing and delivered by certified 
mail (return receipt requested, postage pre-paid), by hand, or by reputable private overnight 
commercial courier service, to Developer at the following addresses: 

Dakota Triangle, LLC 
c/o Lowe Enterprises Real Estate Group - East, Inc. 
1101 Connecticut Avenue, N.W. 
Suite 250 
Washington, D.C. 20036 

· Attention: Michael Balaban 

With a copy to: 

Pillsbury Winthrop Shaw Pittman LLP 
2300 N Street, N.W. 
Washington, D.C. 20037 
Attention: Wendelin.A.. White, Esquire 

12.3 NOTICES· DEEMED RECEIVED; CHANGE OF NOTICE ADDRESS 

Notices served upon Developer or District in the .manner aforesaid shall be deemed to 
have been received for all purposes hereunder at the time such notice shall have been: (i) if hand 
delivered to a Party agairu;t receipted copy, when the copy of the notice is receipted; (ii) if given 
by overnight courier service, on the next Business Day after the notice is deposited with the 
overnight courier service; or (iii) if.given by certified mail, return receipt requested, postage pre­
paid, on the date of actual delivery or refusal thereof If notice is tendered under the terms of this 
Agreement and is refused by the intended recipient of the notice, the notice· shall nonetheless be 
considered to have been received and shall be effo;:tive as of the date provided in this 
Agreement. Any Party may change its address for notices by giving notice to the other Parties 
hereunder in the manner specified herein. The provisions of this Article 12 shall be included in 
the Construction Covenant. · · 

ARTICLE 13 
MISCELLANEOUS . 

13.1 PARTY IN POSITION OF SURETY WITH RESPECT TO OBLIGATIONS 

Developer, for itself and its successors and assigns and for all other Persons who are or 
who shall become, whether by express or implied assumption or otherwise, liable upon or subject 
to any obligation or burden under this Agreement, hereby waives, to the fullest extent permitted 
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by law and equity, any and all claims or defenses otherwise available on the grounds of its being 
or having become a Person in the position of surety, whether real, personal, or otherwise or 
whether by agreement or operation of law, includjng, without limitation~ any and all claims and 
defenses based upon extension of time, indulgence or modification of this A~eement. 

13 .2 FORCE MAJEURE 

Neither District nor Developer, as the case may be, nor any successor-in-interest, shall be 
considered in default under this Agreement with respect to their respective obligations to prepare 
the Properfy for development, convey the Property, or commence and complete construction of 
the Project,- or progress in respect thereto, in the event 9[ forced . delay in the performance of such 
obligations due to Force Majeure. It is the purpose and intent of this provision that in the ev~nt 
of the occurrence of any such Force Majeure event, the time ·or times for performance of the 
obligations of District or of Developer shall be extended for the period of the Force Majeure; 
provided, however that: (a) the Party seeking the benefit of this Section 13.2 shall have first 
notified, within ten (10) days after it becomes aware of the beginning of any such Force Majeure 
event, the other Party in writing of the ·cause or causes thereof, with supporting documentation, 
and requested an extension for the period of the forced delay; (b) in the case of a delay in 

. obtaining Permits, Developer must have filed co~plete applications for such Permits by the dates 
set forth in the Schedule of Performance and hired an expediter reasonably acceptable to District 
to monitor and expedite the Permit proce~s; and (c) the Party seeking the delay must take 
commercially reasonable actions to minimize the delay. If either Party requests any extension of 
the date of completion of any obligation hereunqer due to Force Majeure, it shall be the 
responsibility of such Party to reasonably demonstrate that the delay was caused specifically by a 
delay of a critical path item of such obligation. Force Majeure gelays shall not apply to any 
obligation to pay money. 

13.3 CONFLICT OF INTERESTS;. REPRESENTATNES NOT INDIVIDUALLY LIABLE 

No official or employee of District shall paiticipate in any decision relating to this 
. Agreement which affects his personal interests or the interests of any District of Columbia 
agency, partnership, or association in which he is, directly or indirectly, interested. No official or 
employee of District shall be personally liable to Developer or any successor-in-interest in the 
event . of any default or breach by District or for any amount which may become due. to 
Developer.or such successor-in-interest or on any obligations hereunder. Further, no employee, 
officer, director, Member or shareholder of Developer shall be personally liable to District in the 
event of any default or breach by Developer or for . any ainount which may become due to 
District or on account of any obligations hereunder. 

13.4 INTENTIONALLY DELETED 

13.5 TITLES OF ARTICLES AND SECTIONS 

Titles and captions of the several parts, articles, and sections of this Agreement .are 
inserted for convenient reference only and shall be disregarded in construing or interpreting 
Agreement provisions. 
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13.6 SINGULAR AND.PLURAL USAGE; GENDER 

Whenever the sense of this Agreement so requires, the use herein of the singular number 
shall be deemed to include the plural; the masculine gender shall b'e deemed to include the 
feminine or neuter gender; and the neuter gender shall be deemed to include the masculine or 
feminine gender. 

13.7 LAW APPLICABLE; FORUM FOR DISPUTES 

This Agreement shall be governed by, interpreted under, construed, and enforced in 
accordance with the laws of the District of Columbia, without reference to the conflicts of laws 

·provisions thereof. District and Developer irrevocably submit to the jurisdiction of (a) the courts 
of the District of Columbia and (b) the United States District Court for the District ·of Columbia 
for the purposes of any suit, action, or other proceeding arising out of this Agreement or any 
transaction contemplated hereby. District and Developer irrevocably and unconditionally waive 
any objection to the laying of venue of any action; suit, or proce.eding arising out of this 
Agreement or the transactions contemplated hereby in (a) the courts of the District of Columbia 
and (b) the United States District Court for the District of Columbia, and hereby further waive 
and agree not to plead or claim in any such court that any such action, suit, or proceeding 
brought in any such court has been brought in an inconvenient forum. 

13.8 ENTIRE AGREEMENT; RECITALS; EXHIBITS 

This Agreement constitutes the entire agreement and understanding between the Parties 
hereto and supersedes all prior agreements and understandings related to the supject matter 
hereof. The Recitals of this Agreement are hereby incorporated herein by this reference and 
made a substantive part of the agreements herein between the Parties. All Exhibits are 
incorporated herein by this reference, whether oi- not so stated. In the event of any conflict 
between the Exhibits and this Agreement, this Agreement shall control. 

IJ.9 COUNTERPARTS 

This Agreement may be executed in any number of counterparts, each of which shall be 
an original but all of which shall together constitute one and the same instrument. ;Execution and 
delivery of this Agreement by facsimile shall be sufficient for all purposes and shall be binding 
on any Person who so executes. 

13.l O TIME OF PERFORMANCE 

All date; for performance (including cure) shaU-expire at 6:00 p.m. (Eastern time) on the 
performance or cure date. A performance date which falls on a Saturday, Sunday, or District of 
Columbia holiday is automatically extended to the next Business Day. 

13.ll SUCCESSORS AND ASSIGNS 

Except as otherwise expressly provided herein, this Agreement shall be binding upon, 
and shall inure to the.benefit of, the successors and assigns of District and Developer, and'where 
the term "Developer" or "District" is used in this Agreement, it shall mean and include their 
respective successors and assigns. Notwithstanding anything· set forth in this Agreement to the 
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