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()ild Georgetown Appendix 
1"'l March 2005 

OC;i Number: O.G. 04-288 
tiIF'A Numbelr: HPA 04-475 
A,ddress: 1417 28th Street, NW 
Owner(s): Scott Hughes -
[l~elscription: Replacement storefront bay windows, 10wE!r threshold of basement doors, and nev. 
revisions to approved design - Permit - revision to permit 

RECOMMENDATION: No objection to issuance of permit for proposed revisions to approved perm 
lower threshold of basement doors, to retain bricked-in openings, for new confiiguration of rear y 
for new brick garden wall with painted sliding wOCid 9ate behind, and for new pameled doors as sl 
in supplemental drawings received and dated 4 Nov'f~lmber 2004. Although there is no objection t 
concept of replacing the windows on the two storefront bays on the facade with 3/4-inch laminat 
tempered glass and 7/8-inch historic true divided muntin bars, submitted materials were insuffic 
for permit processing. Submit four copies of proposed windows with new permit application wher 
rezldy. Note is made that submitted record drawings for storefnlnt bays dated 30 September 201[ 
inaccurate in their depiction of existing configuration. 

OG Number: O.G. 05-013 
HFIA Numbelr: HPA 05-018 
Address: 3630 Prospect Street, NW 
Olwner(s): Daniel Pryor -
Description: Metal fence atop existing retaining walll - Permit 

RECOMMENDATION: No objection to issuance of permit for proposed metal railing atop ex;sting 
Keystone retaining wall on rear yard as shown in supplemental drawlings receiivedl and dated 22 
FI=bruary and 1 March 2005 which indicate a 6-ft l1i911 iron fence alofl9 the west property line ant 
48··inch high iron fence on the south and east Sides. Note is made that permit application .is pene 
final Zoning rI=view. Any modifications to the approved deslign as " result of further I-evievv :in the 
permit process must be submitted to the Commission For approval. 

O(i, Number: O.G. 05-052 
Hil'A Numbel": HPA 05-088 
Address: 3146 M Street, NW 
Owner(s): Lacoste - Retail 
Description: Facade illumination, new doors and siqn .. lPermit 

RECOMMENDATION: No objectio~ to issuance of pen"nit for proposed alterations to storefront for 
glass doors and for non-illuminated sign composed of 9-inch high letters readin'9 "Lacoste" and n 



r 

10£10 pin-mounted 011 existing,sign band as shown in 5uppllementall dr,awing:; received and dated: 

Malrch 2005. All other signs, including projecting sign, sil~n above entry door and sign over secon 
floor windows, were NOT approved and have been cllelet~:~d from this appl:icZltion. N() objection to 
installaticln of up-lighting for ,a trial period. Appiicantagrel:!d to remove light source if Commissio 
considers it inappropriate after site visit by the Old Georgletowll Board. No objection to removal ( 
ex'isting paired-spot lights an9 light fixtures. Note is ma(lE~ that pE!rnnit appliication is pending fina 
Zoning review. Any modifications to the approved design as a result of further revi,ew in tlhe perr 
pmcess must be submitted to the Commission f()r appm'lli~1. 

C~(:i Number: O.G. 05-053 
tiIF'A Numbelr: HIPA 05-089 
Address: 1042 Wisconsin Avenue, NW 
Oll/'mer(s): 1042 Limited Partn1ership - Prince Cafe 
C1escription: Sidewalk cafe - Permit 

RECOMMENDATION: No objection to issuance of penmilt for proposed sidl~walk cafe for j:'rince Cal 
including 6 tables separated by post and rope stanchions as shown in supplleme:ntal drawings rec 
and dated 3 Jl1arch 2005, PROVIDED it complies with public space regulations for Sidewalk cafes. 
Thl:!re will be no umbrellas. 

O(ii Number: O.G. 05-073 
til FilA Numbelr: HIPA 05-·120 
Address: 3345 Reservoir Road, NW 
Owner(s): Vinod Gupta -
CIElscription: Alterations to rear, new pergola to replace existin~l canopy at r"ear yard - Permit 

RECOMMENDATION: NCI objection to issuance of permit for proposed alterations to side in-fi11 adc 
and for garden pe~rgola and new terrace as shown in supp!lennental clrawlings receiv!~d and dated 
February 2005. Note is made that permit applicaUon is pendin9 final Zoninfl review .. Any mGdificc 
t() the approved design as a result of further review iin the permit pmcess ITlusit: be submitted to I 

I Commission for approval. 

Ol~ii Number: O.G. 05-093 
HF'A Numbell': HPA 05-157 
Address: 1510 Dumbarton Rock Court, NW 
Olwner(s): Olcott Deming -
D'Elscription: Replacement vertical board fence finished on both sides .. Permit 

RECOMMENDATION: Returned without Action. Submitted m21terials and at silte Vlisit C<f 16 Februar' 
2005 indicate that proposed replacement fence wlill not be visibile from public thoroughfare, Refel 
the Historic Preservation Review Board. 

O'Gi Number: O.G. 05-094 
HPA Numbeli: HlPA 05-166 
Address: 1237 Wisconsin Avenue, NW 
Olwner(s): East Bank, 1nc- Puma 
D'escription: Alterations to storefront for new glass doors and signs· Permit 

RECOMMENDATION: No objection to issuance of permlit for proposed newall-glass doors on ston 
OI\lLY as shown in supplemental drawings received and dated 11 ~1arch 2.005, which indicate woe 
fra me doors with glass insert us~d on secondap{doors. No objiection to issuanc~~ of permit for si£ 
with lettering no larger than 12-inches high reading "Puma" with logo pin-mounted over entranci 



(back·,Ut sign) and over door to second floor, and for sig1ns applied to 9tass s':orefronts. Projectin! 

was NOT approved and has beenldeleted from this applilcation. 

OG Number: O.G. 05-095 
HPA Number: HPA OS-167 
Addrless: 12.42 Potomac Avenue, NW 
Ownler(s): Harry and Ann Gutman -
Description: Remove rear addition and re-construct two-story l"I:ar addition \'1lith basiement, 
alterations to rear garden structure and one-story connect":lf to new rear aclditilon, reconstruct: fn 
area'Nay and steps to basement entrance. - Concept 

RECOMMENDATION: Recommend AGAINST concept desi!~r', for proposed removal of rear additio 
chimney, for new two"story addition at rear and forone-stlJry connector to carriiage house at rea 
property, all of which would have an adverse impact on II:tH~ historic hQuse and is inappropriate tc 
historic district. No objection to the general concept: of irrtr()ducin~l French doors at carriage hous 

0<:. Number: O.G. OS-096 
HPA Number: HPA N/A 
Address: 3300 Whitehaven Street, NW 
Owner(s): Georgetown Universlity Facilities - Office builicliing 
D.~!i;cription: Replacement front doors - Permit 

RECOMMEND,A,TION: No objection to issuance of permit: ifor proposed altel'a.tions to front entranci 
the Milton Harris Building. 

O<:ii Numlber: O.G. ()5-097 
HFI'A Numbelr: HPA 05-170 
.A.ddress: 3100 Durnbarton Street, NW 
Owner(s): f'Jlarc Teren -
DE!scription: Two-stor)' rear porch addition and aiteratill)ns .. I?errnit 

RECOMMENDATION: No objection to issuance IJf permit: f',:ilf pl'Oposed alterations and addition of I 
story rear porch ;as shown in supplemental drawings recE:iveci Cilnd elated 16 !,i)ar"ch 2.00S 'which in, 
retention of stucco finish if repair of brick wall lis not possiible, and 12-inl:'~ columns Working dra 
conform to recommendations given during concept revie'w. Seie pr,e,vious Recornmendation (O.G. 
0(8),Note is madE!, that permilt application is pending filnal Zonin'!~ revie'N" Il..nil 1n1oclifications to tl 
approved design as a result of further review in thE! permit process nl1lSU1!~ submitted to the 
Commission for ;approval. 

(IIG Number: O.G. 05-098 
tllPA Number: HPA 05-171 
Jl,ddress: 3048 _ R Street, NW 
Owner(s): DC Public Schools - Jackson School 
I:>escription: Roof replacement and repair - Permi,t 

RECOM.MENIDATION: No objection to issuance of perrnill: for proposed repair and replacement of r 
salvaging and re-using existing Buckingham slate. \I\lher"e needed, replclcement slate will be a 
replacement-in-kind t.o match existing, 

OG Number: D.G. 05-101 
HPA Number:, HPA 05-174 



Supplemental Exhibit 

B 



Brown, M Carolyn (WAS - X.75990) 
'-'----------------.,--,-,--------.,.---.. "~-.---"-
From: Sears Architects [searsarchitec:ts@erols.Gorn] 

Sent: Friday, June 24, 200512::04 PM 

To: Gutman, Harry L 

Cc: Brown, M Carolyn (WAS· X75990) 

Subje1ct: Re: 1242 Potomac St Details 

Hank - in reply: 

l. I have sent a set of the drawings to Bonnie Hardy, and explained the 

rt!visiolls to her. I told her we would not attend the: meeting. 

2. Yes. 

3. I guess we should confIrm with Carolyn, 'but I have never attended a 

formal F .A.C. hearing after the O.G.B. approval. It's my understanding that 

this is simply a formality, and there is no need to alttend? I will contact 
John to frod out about third-party review. 

Thanks. Amy 

----- Original Message -----
From: "Gutman, Harry L" <hgutman@kpmg,.com> 

To: <searsarchi.tects@erols.com> 

Cc: <carolyn.brown@hk1aw.com>; <hankgutman@aoLGorn;> 

Sent: Friday, June 24, 2005 11 :35 AM: 

Subject: 1242 Potomac St. Details 

Amy, 

Caro1lyn and I spoke this morning and the two of you can coordinate 

thefol1owing: 

(1) ANC--Why don't you call Bonnie Hardy and tell her that the plans are 

simply refinements requested by the OGB and that we will not be at the 

meeeting to discuss them. 

(2) OGB--You and Carolyn will attend the 717 meeting-and please leave me a 

voice or mail after letting us know what happened. 

(3) Next steps--I understand that after OGB concept approval the next step 
is formal Commission on Fine Atrs ilpproval on July 21. We'll be back, but 
want to make sure that occurs. Doe:s it make sense for you to attend the 
meeting? Then, I understand a fomlial approval letter will come to you after 
whichwe can contact whomever we select to review the drawings. Do you know 
who John will be using? On this time frame it looks as if early August 'i'fill 

I 

be when we get started on that. 

10/5/2006 

I "'1 S-.... j U JIl e" l-.. (rtF' .... ,---.......... -.... ' .. ,---... -.-.--.. ---.~ 

1~~ll A / l(' lll~, 
i 41 lV ~ .I 

''-.J 
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Old Georgetown Appendix 
21 July 2005 

OG Number:, O.G. 05-160 
HPA Number: HPA 05-261. 
Address: 3108 r4 Street, NW 
Ownl~r(s): Peter Nee - P Ii C Art Galler{ 
Description: Addition of second floor at rear and alter:21tions .. Concept 

RECOMMENDATION: No ()bjection to general concept design for proposed addition to rear at sec( 
floor level as shown in supplemental drawings received and dated 2.4 JunE: 2005. File new submi! 
of working drawings, including dimenSions, details, material samplf~s and additional information ( 
context with adjacent properties, with permit application for revievi by the COO1mi.ssion when rea 

OG Number: O.G. 05··167 
HPA Number: HPA OS-2.69 
Address: 3051 Avon Lane, NW 
Owner(s): Joseph Stettinius -
Descr'iption: On1= and two story additions to front and side yard;. also eXi.stiln'9 pOed hOLlse, rear \ 
gates and per90la - Concept 

RECOMMENDATION: No objection to genera! concept for t:tH~ propos€:d, (me-story and two-story 
additions to front and side yard of existing house as shmvn in sup?!ernI8nta\ drawings received ar 
dated 7 July 2005, and for existing pool house, trellis, rear porch a1.id (~ntr:ance.~ates with paved 
which were completed without review or penTilt .. Fil.~~ new submission of ltIiorkinq drawings, includ 
dimensions and details, and material samples with permit application for review bV the Com miss 
when ready. 

OG NlJJmbel'~ O.G. 05-180 
HPA Number: HPA 05-310 
Address: 3256 Prospect Stneet, NW 
Owner(s): Davidson Strategy Partners l.LC -

Description: Addition at second floorievel, replacement windQli\ls -. Concept 

RECOt-IMENDATION: No objection to concept design for propclsed alterations, induding rear 
second floor level and Window replacements a.s Shown in suppi€:mental drawings received a' 
29 June 2005. File nlew submission of working drawings, Indudi,rtq di.mensions and details, 
applici3tion for review by the CommisSion when rE!ady. 

C)G Number: O.G. 05-182 



HPA Number: HPA OS-312 
Address: 1.242 Potomac Stneet, NW 
Owner(s): Harry and Anne Gutman -, 
Description: Remove rear alddition a~d re-cclnstruct two-story rear addition 'ivith basement, 
alterations to side window openings - iConcept 

RECOMMENDATION: No objf.!ction to concept design for proposed two··story rear addition as sho~ 
supplemental drawings received and dated 24 June 2005. Recommend furtl"ie:r study to lower eel' 
to head of windows 011 south facade. File new submissiCin of working drawilnqs, including dirnensi 
and details, with permit application for review by the C()mmission when ready, 

OG Numb,er: O.G. OS-183 
HPA Nurnber: HPA 05-313 
Address: 1242 Potomac Street, NW 
Owner(!;): Harry and Anne Gutman -
Descript:illm: Alteratilons to realr carriaqe house, reconstruct fmnt: areaway and steps to base mel 
entrance - Permit 

RECOMMENDATION: No objjectiion to issuance of permit for proplJse(j altel~ations to rear carriage 
and rear yard, for reconstruction of front are:away and steps to basement entrance,. and f'or new 
fence at n!ar property line and metal picket fence in front as shown in suppllemE:ntal, drawingls rei 
and dated 13 July 2005. WI::lrking drawings conform to approved concept .. See previous 
Recommendation (O.G. OS··09S), 

OG Number: O,G. 05-184 
HPA Number: HPA 05-314 
Address:: 3700 0 Street, NW 

, Owner(si):Georgetown University - White Gravenor Buiildin~1 
[.escriptiion: Replacemlent windows and restoration - Permit 

RECOMMENDATION: No objection to issuance of permit fOI" proposed replacement of double hun\ 
windows on rear facades of the White Gravl:nor Build!ng PRO",I'JIDED depth of panninq is rediuced, 
particularly over siH, and for restoration of existing leaded 'DIGlss windows Oil South facade overlo 
the quadrangle, Recommend IFurther study of replacement GISl'!rnent window with integral rnuntir 
and ins1:21liation of a mock··up sample for review by the Cornmiission, prior t() isSUanCE!: of permit f 
their replacement or repair. Note is 'made that permit app'licaUCIn is pendingl final Zoniing review. 
modifications to the approved design as a result of fu!rther reviiew in the permit process m!,Jst b(~ 
submitted to the Commission for approval. 

OG Number: O.G. 05-194 
HPA Number: HPA OS··3;~4 
Address: 3206 N Street, NW 
Ownel"(s): Capital Restaurant Concepts - Paul Cohn I Neyli3 
Descripltion: Two-story rear addition within court - Permit 

RECO"'H'1ENDA nON: No objection to issuance of permit for plrOposec:i two··story In··fl!I'1 addition at. 
courtY,3rd, Workin£j drawings conform to approved concept .. See previous ReCl~mmendation (0.(; 
158), I!\pplicant agl~eed to brin'g other aspects of the project into c:onnp!liance. See case 0 G. 05-2 

OG Number: O.G .. 05··195 
HPA Number: HPA OS-32S 
Addre~is: 1267 Wisconsin Avenue, N~ 
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B •. own •. M Carolyn (WAS. X75990) ------_._-----_._-, ________ "" __ .. ~ ... _'_N_""' ___ ""' ___ _ 
From: Sears Architects [searsarchitects@erols.com] , 

S,ant: Thursday, February 02,20061 'I :10 A,M 

To: Gutman, Harry L; agutman@nps-dc.org 

Cc: Hankgutman@aol.c:om; whayne.quin@hklaw.com; carolyn.brown@hkllaw,Gonn 

Subject: Re: Cooley 

Good morning Hank and Anne. 

Just for your information, I got a call from Steve Cooley yesterday. He was perfeetl,y civil, and asked if the pllans that have 
been approved are the last set we presented to the OGB and if there was some INay he could g,et aecess t() them. I told 
him that, yes, they are the last presented to OGB and that they are public record and on fHe at (JiCHA", 

That's it. Amy 

9/28/2006 
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LEXSEE 423 a2d 917 

TAIKO GOTO, PETITIONER, v. DISTRICT OF COUJlVlUIA BOARH OF 
ZONING ADJUSTMENT, RESPONDENT. MIL TON M. GOTT]~SMAN" 

CITIZENS ASSOCIATION OF GEORGETOWN, lNTK1RVENORS 

No" 13491 

][)istrict of Columbia Court of A~lpealls 

423 A.2d 917; 1980 D.C. App. U:DOS 402 

April 26, 1979, Argued 

November 5, 1980, Decided 

PRIOR mSTORY: 
[**1] 

Petition for Review of a Decision of the District of 
Columbia Board of Zoning Adjustment 

COUNSEL: 
Whayne S. Quin, with whom Norman M. Glasgow 

and Norman M. Glasgow" Jr. were on the briefs, for 
petitioner. 

Leo N. Gorman, Assistant Corporation Counsel, 
with whom Louis P. Robbins, Acting Corporation 
Counsel at the time the brief was filed, and Richard W. 
Barton, Deputy Corporation Counsel at the time the brid 
was filed, were on the brief, for respondent. 

Milton M. Gottesman, with whom Courts Oulahan 
was on the brief, for intervenors. 

JUDGES: 
Kelly, Gallagher, and Ferren, Associate Judges. 

Opinion for the court by Associate Judge Ferren. 
Associate Judge Kelly concUIS in part and dissents in 
part. 

OPINIONBY: 
FERREN 

OPINION: 

[*918] Petitioner Taiko Goto seeks review of an 
order of the Board of Zoning Adjustment (the Bpard or 
BZA) which reversed an earlier determination Iby fue 

Zoning Administrator that Goto could build at kiln at the 
rear of her pottery shop without a permit. She contends 
the Board should have held that principles of lach.es and 
estoppel ba.m~d the Citizens Association of Georgetown 
(CAG) and ~vlilton Gottesman from appealing the Zoning 
Administrator'::; deeisilon to the BZA. 1**'2] We agree as 
to laches and reverse. n1 

1. 

nI VvT e accordingly need not deal with Goto's 
contention that the Board erred in conduding that 
she required a permit beCatlse: the kiln is a 
"building" or building addition and because a gas 
pipe corffil~cting the kitn to the shop lbuilding 
constitutes a '"'conrm.umcallon''' between bui.ldings 
within the lmeaning of District of Columbia 
Zoning Regulations § j 2012 (11979) .. 

Since L974, Taiko Goto has leased a store at 2605 P 
Street" ~';:,\N., in Georgl~towTl, for use as a ceramics 
workshop. The area is loned (:"1, which permits 
"neighborhood shopping." District of Columbia Zoning 
Regulations § 2101.14 (19791. In early 1974, Goto 
wished to build a gas-rued kilrl in the [*9191 rear yard 
of her shop. She consulted wiIhMr, KTassensky, ChIef of 
the Mechanical S,~ction, Enguleering Branch, Bureau of 
Building, Housing and Z.omng (now a branch of the 
Building Division ofthe Building and Zoning Regulation 
Administration). :112 Krassensky told GOltO that she could 
build the kibl without a permit [**311 if the kiln were set 
back from the walls of the '~xisting structure and used 
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less gas than a residence. Gato bega1ll c~onstructiIig the 
kiln in November 1974. 

n2 Effectiv'e July 3, 1975, the Department of 
Housing and Community Development of the 
District of Columbia government employed all 
the officials who were involved in the 
controversy concerning Goto's kiln. The 
Corporation Counsel's office provided the court 
with organizational charts showing the hierarchy 
of the officials :involved in this case as follows: 

DEPARTMH-JT OF HOUSING AND 
COMMUNIT'{ DEVELOPMENT 

Director 

Building a.nd Zoning Regulation 

Administration 

Administrator -- Dripps 

Building Division 

Engineering Branch Chief -.. Osborg 

Mechanical Section Chief -- Krassensky 

Zoning Division Administrator -- Fahey 

Zoning Review Branch Chief -- Bottner 

Soon thereafter, Milton Gottesman, the owner of the 
adjacent property to the rear of Goto's shop, and Eva 
Hinton, Chairperson of CAG's Committee on Zoning and 
Planning, complained of the \**411 kibl to James J. 
Fahey, the Zoning Administrator. See note 2 supra. 
Fahey investigated the complaint and orally advised 
Goto to stop constmction until she obtained a permit, and 
to submit plans for the kiln to his office. Goto submitted 
plans showing the kiln attached to the main building. 
Joseph Bottner, Chief of the Zoning Review Branch 
(under Fahey), see note 2 supra, advised her that the 
BZA would have to approve construction of the kiln. 

Goto amended the plans to show the kiln as a 
separate structure and submitted them next to Howard A. 
Osborg, Chief oflhe Engineering Branch, Inspection 
(now Building) Division. See note: 2 supra. Osborg 
deternlined that a permit was not required for the kiln 
and made a notation to that effect, dated April 30, 1975, 
on a letter to the owner of the property leased by Goto 
for her shop. Fahe:y, the Zoning Administrator, appealed 
Osborg's decision 110 Fahey's superior, William Dripps, 
Chief of the Bureau of Building, Housing and Zoning 
(now Building and Zoning Regulation Administration). 
See note 2 supra. In May 1975, Dripps sltained 

Osborg's determination thaI: Goto Gould construct the kiln 
without a pt:nIlilt. Gottesman ["*5] and Hint.on had 
notice ofthis decision by June 1975. Goto completed the 
kiln and began to operate it by August 1975. n3 

n3 Goto initially used propane gas to fire the 
kiln" By Fc:bruary 1.976, a!B:er public hearings, the 
Public Sl~:rvic:e Commission granted Goto 
pemlission to use natural gas (this service was 
not automatic tior ne'V'v hooklllpS). (into obtamed 
natural gas service by April 1976. 

On November 18, 1975, GOI~:esman and Hinton met 
with Dripps, who reiterated his opinJion~1at the kiln 
required no permit. At Hinton's requ,est, Fahey wrote a 
letter on January 6, 1976, reflecting Dripps' position. n4 
Hinton (on behalf of CAG) filed a.n appeal with the BZA 
on March 4, 1976, contesting the decision in Fahey's 
letter. Gottl~srnan intervened as all. appellant at the end of 
the fITst public hearillg OIl July 21" 1l976. 

n4 Fahey's letter of January 6, 1976, 
infl:mned Hinton: 

[**61 

This office has reviewed the bln located at 
the rear of 2605 P Street, N.,\V, It has been 
cietenllrrned that the kiln :is not a bu:ilding, but an 
acc,essory structure and" therefi:m~ permitted to be 
llocatl~dlwithin the r'ear yard, 

Goto did not learn of the appeal UJo.til M.ay 25,1976, 
when she: heard of it from the owner ,elf her leased 
property, who had received notice, and from her 
attorney, who read about the appeal on a BZA agenda. 

. Goto's attorney made a motIon to dismiss tht~ BZA 
proceedings [;;)1 lack of jurisdiction, 1['~9201 as welll as 
on grounds fbat laches barred CA(i:'s appeal and that 
Goto's rehance on the prior decisions of District officials 
estopped the Board fiom requiring a permit. More 
specifically, {Joto contended that the Board lacked 
jurisdiction to, hear the appeal because (I,) it ',vas not 
timely filed, (2) CAG did not comply 'iVith the rules of 
the Board regarding authorization of the appeal" and (3) 
CAG was not a "person aggrie"t'<:d" Fahey's January 6 
decision letter" within. the meaning of Ithe District of 
Columbia Zoning ;\ct. D.C. Code 1973, § 5-420, and 
Zoning Regulations § 8102.1 (1979). Before the fIrst 
public hearing, the Board denied the motion as to the 
jurisdictional grounds. The Board then considered 
Goto's kiln on truree days of healings between July 1976 
and April 1977. In its final order of March 28, 1978, the 
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Board reafftrmed its jurisdictional ruling, rejecte~ the 
defenses of [**7] laches and estoppel, and concluded 
that a permit was required for construction of the kiln. 
Goto petitions for review of the Board's decision. See 
D.C. Code 1973, § § 11-722, 17-303; id. 1978 Supp., § 
1-1510. 

II. 

We fIrst consider the three jurisdictional issues 
which Goto raised initially in her motion to dismiss the 
proceedings before the Board. 

A. Goto contended that Hinton lacked authority to 
bring an appeal on behalf of CAG because the 
organization had not authorized her to do so. Hinton 
failed to attach to the appeal form a letter from CAG 
authorizing Hinton to act on its behalf, although the form 
directed: "If appeal is filed by agent of the appellant, 
Form 1 (Notice of appeal) shall be accompanied by a 
letter signed by the appellant authorizing the agent to act 
OTh his behalf in this appeal. " Goto argues that this 
de:ficiency in the filing of the aplpeal deprived the Board 
of jurisdiction. 

We cannot agree. Although the Zoning Regulations 
dictate that appeal fmms must be: complete at the time of 
filing, nS the error here was not substantial. On February 
26, 1976, before the appeal was filed, CAG, by 
resolution, authorized Hinton to act in its hehalf in filing 
an [**8] appeal against Dripps' oral decision to allow 
construction of the kiln. Because it was Fahey's written 
decision (reflecting Dripps' view) that CAG apparently 
wished to contest, on June 21, 1976, CAG ratified 
Hinton's filing of the appeal against Fahey. This action 
eliminated any doubt that Hinton had authority to act as 
CAG's agent. The purpose of the BZA's authorization­
letter requirement _." i.e., that the Board should not be 
party to unauthorized. appeals _ .. was a.dequately fulfilled 
in this case. 

n5 The Zoning Regulations provide: 

Each appeal or application to the Board shaH 
be made on the appropliate form provided by the 
Board and all information required by such form 
shaH be furnished by the appellant or applicant at 
the time of filing the appeal. 

District of Columbia Zoning Regulations § 
8203.1 ( 1979) (emphasis in original). 

B. Goto also contended that CAG was not a "person 
aggrieved" within the meaning of the Zoning Act n6 and 
Regulations n7 and thus was not entitled to [**9]J appeal 
[*921] Fahey's decision that no permit was req~ired to 

build the kiln. The Board rejected her argument, stating 
in its final order: 

The Assoeialiol1L and Mr. Gottesman are both "persons 
aggrieved" \vithin the meaning of the Zoning 
Regulations. "/l,Ilr .. Got1e:sman llive:s immediately behind 
the subject site. The Association repres,ents residents of 
both the immediate and the general area" and has had a 
long standing history of appearing in ZOIlillg matters 
before the Board, 

We need not d.eal\vi.th tb.e issue ofthe CAG's standi.ng as 
a "person agg;rieved" before the: Board u8 bt~c:ause 

Gottesma.n, the int,~rvenor··appe:llant, had standing to 
support the appeal. n9 

n6The statute provides: 

Appeals to the Board of Adjustment m.a.y be 
taken by any person aggrieved, or organization 
authorllzed to represent such p'ersoll.,. or by any 
officer or dl~partment of the government of the 
Distrkt of Columbia or the Federal (Jovernment 
affec:t'ed" by a.ny decision of the inspector of 
buildings granting or reJQlsiug a bui.liding permit 
or granting or withholding a certificate of 
occupancy, or any other administrative d.ecision 
based in VI/hole or part upon any zoning 
regulation or map adopted Ilmder sections 5-413 
to 5-428, 

D.C .. Code 1973, § 5-420, [**10] 

n7 The reguiatrions track the ianguage of the 
statute: 

The Zoni~[lg Act of Jllme 20, }938 (52 Stat. 
797), as amel1d,~d, provides that a'ppeals to the 
Board. of Zoning Adjustrnent may be taken by 
any person aggrieved, or organ.ization authorized 
to represent such person" or by any otlicer or 
dj~partrnent of the: government of the Di1>trict of 
Colurnbia OJ the: Federal (;'ovemrnent aftlected, by 
any decision of an adn0mi:mative officer granting 
or reJilsing a buildir;,g, permit or graIlting or 
'Iviihholding a cert:lfica.te of occupancy or any 
other administrative: del;ision based [in] vvhole or 
paT1i upon any zoning Tegulatio][ls or zoning maps 
a.dopted pursuant to the Zoning Act. 

DisfJrilCt of Col.umbia Zoning ReguIations § 
8102.1 (1979). 

u8 'lv' e do not reach the question -.. addressed 
lin Judge Kelly's opinion, post slip op .. at 27-34 --
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concerning the breadth of the "person aggheved" 
requirement in the zoning context As set forth in 
notes 6 and 7 supra, the Zoning Act and 
Regulations permit only a "person aggrieved" to 
appeal a decision of a zoning administrator to the 
BZA. Cf .DeLevay v. District of Columbia 
Rental Accommodations Commission., D.C.App., 
411 A.2d 354, 359 (1980) (regulation permitting 
appeal from Rental Accommodations Office to 
Commission by "any person adversely affected" 
exceeds statutory authorization of appeal by 
"aggrieved party"). Because we conclude: that 
Gottesman had standing to appeal to the BZA, we 
need not determine whether the "person 
aggrieved" language of the zoning laws is broad 
enough to allow appeal of a zoning decision to 
the BZA by CAG, a neighborhood organization, 
absent an allegation of specific injury Ito its 
members. We note that the issue of standing to 
appeal an administrative decision to higher 
administrative authority is primarily one of 
statutory construction. See id. 411 A.2d at 358-
60. Administrative appeals do not necessarily 
depend on the elements of standing that judicial 
review would require. ~)'ee 3 K. DAVIS, 
ADMINISTRATIVE LAW TREATISE § 22.08, 
at 239-40 (1958); 3 A. RATHKOP:F, THE LAW 
OF ZONING AND PLANNING § 37.03, at 37-
40 & n.2, 37-49 (4th ed.) (April 1979). 

For completeness, we note that the question 
of Cl\G's standing to appeal to the BZA is 
conceptually separate tiram the question of its 
standing to petition this court for review of a 
BZA decision adverse to its interests. If, for 
example, an agency imposes sanctions on a 
person not party to a complaint, that person may 
petition for review here in spite of -- indeed 
because of .. - the absence below. See Ammerman 
v. District of Columbia Rental Accommodations 
Commission, D.C.App., 375 A.2d 1060, 1063 
(1977). Nonetheless, when il person has the 
opportunity to present a complaint to an agency 
having jurisdiction, the failure to do so may 
preclude a petition for review of agency action by 
the court. See DeLevay, supra at 3.58. We note, 
finally, that when agency action in other contexts 
has adversely affected CAG's interests, this court 
has entertained CAG's petition for review. See 
Citizens Ass'n of Georgetown v. Simonson, 131 
US. App. D.C. 152, 153, 403 F2d 175, 176 
(1968) (per curiam), cert. denied, 394 US 975, 
22 1. Ed. 2d 755, 89 S Ct.. 1454 (1969) 
(Congressional dir'ection to Alcoholic Beverage 
Control Board to consider '''the wishes of the 
persons residing or owning property i~ the 

ndghborhood" in issuing licens'es and CAG's 
allega1tic)!l that many me:mibers reside m own 
property within neighborhood establishes nexus 
betwelen plaintiffs interests and adverse action of 
defi~ndants r,equired to support judicial revi~:w of 
relicensing of saloon); Citizens Ass 'n of 
Georgetown v. District Columbia Alcc.holic 
Beverage Control Bd., D.C'.App., 288 A.2d 666, 
669 (1972) (CAGhas standing to seek D.C. 
Court ·of Appeals revie~'I.' under § 1-1510 of 
issuance of liquor liceIls,~') (citing Simonson, 
supra). See generally Basiliko v. CJovernment of 
the Distrlct o{ Columbia. D.C. App., 283 A.2d 
81ti (1971); K. Dl"V1S, A1Hv'lINISTRA TIVE 
LAW OlF THE SEVE~T1ES § § 22.00-.211 (1976 
& Supp, 1980). See ,Jll(' French, Broadened 
Concepts of Starlding It! the Local District of 
Columbia Court", 23 lio',,". L.J. 255 (/980). 
[*"1.11 

u9 The Zomng Regulations contain no 
provisicm for intervl~:ntion. The BoaId presumably 
allowed intelrventiolCl pursuant to its Supplemental 
Rules ofPractlic<:: and Procedure, which provide: 

i\t the time of the hearing on the appeal, the 
Board may in its discretion and ~or good cause 
shO"lIii1J" penmit in1lerested persons to intervene in 
the ap1)eal Jft)r sueh geneIall or limited pmpose as 
the Board may sr-:,ecdy. 

Supple:rnental Rules of Practice and Procedure 
Before the Board of Zoning AdJustment, 22 
DCIU~. § 2.4 (1972). 

Tlle cases cited in the text below generally 
construe FED. R. CIV.f!. 24, whi.cb regulates 
intervention in federal courts: 
"Ordinary interveners [in admir:listrative 
proceedimgs], as distinguished from public 
interest ones, are treated about the way 
interveners in a civil action in a ti;~deral court are 
treated.''' K. DAVIS, AD\lINISTHATrl/E LAW 
OF THE SEVHrrIES, supra § 8.1 at 293. 

p'9n] .A.s a rule, an intenenor joins a preexisting 
dispute and carmot cure a jurisdicil:lonal defec:t in the 
original case. Intervention ordinarily wiU be denied if 
the intenrenOl[ is the only par~)' li"'*UI who fulfills 
jurisdictional prerequisites. See, e.g, McCi'unc v. 
Shamah, 593 ic;'.2d 482,486 (3d Cif'. i97!~) (district court 
properly denied motion of limited partnership to 
intervene in suit by lImited partners when original 
plaintiffs lacked standing to assert claims); Gebhard v. 
GAF COIp., 59 F.R}) 504, 507··08 (1JD.c-;. 1973) 
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(motion of employee to intervene :in age discrimination 
suit by fellow employees denied when original plaintiffs 
failed to satisfy jurisdictional prerequisite of filing timely 
notice with EEOC); cf Lidie v. Cal~fornia, 478 F.2d 
552, 555 (9th Cir, 1973) (mohon of food stamp 
applicants to add other plaintiffs properly denied when 
original plaintiffs were not qualified to represent class). 
In other words, an intervenor cannot come into a case 
that is not really there. 

The courts, however, have established a narrow 
exception to this rule. In order to avoid excessive 
technicality, expense, and delay, a court in limited 
circumstances may treat an intervenor's c:laim as a 
separate action and decide the matter, while dismissing 
the original action. A court, accordingly, may invoke 
tIns exception only if there is an independent 
jurisdictional basis for [**13] the intervenor's claim and 
failure to adjudicate the claim would result in 
Ulnnecessary delay. See, e.g., Miller & Miller 
Auctioneers, Inc. v. G. W Murphy Industries, Inc., 472 
F.2d 893, 895-96 (lOth Cir. 1973) (district court lacked 
interpleader jurisdiction over origrllal defendant but still 
had jurisdiction to Blward judgment to intervenor­
defendant); Atkins v. State Board of Education, 418 F~d 
874, 876 (4th Cir. 1969) (per curiam) (original plain ff 
failed to show standing to bring desegregation suit; ca e 
remanded so that parents of schoolchildren coU;ld 
intervene); Fuller v. Volk, 351 F.2d 323, 328-29 (3d Cir. 
1965) (district court lacked jurisdiction over original 
plaintiffs; case remanded to detemrine whether court had 
independent basis for jurisdiction over intervenor­
plaintiffs); Hunt Tool Co. v. Moore, Inc., 212 F.2d 685, 
688 (5th Cir. 1954) (pennissive intervention with 
independent jurisdictional grounds: survives disrrnssal of 
original suit); 7 A C. WRIGHT & A. MILLER, 
FEDERAL PRACTICE AND PROCEDURE § 1920, at 
613 (1972). 

We a:re persuaded that Gottesman's intervention falls 
within this exception. First, because Gottesman's 
property adjoined Goto's, the Board [**14] had a basis 
for jurisdiction over Gottesman's claim independent of its 
jurisdiction over CAG's appeal. Generally, persons 
wishing to contest zoning determinations must 
demonstrate some damage -- damage greater than that 
suffered by the general public -- to satisfy the "person 
aggrieved" requirement. See 3 A. RATHKOPF, THE 
LAW OF ZONING AND PLAmrING § 37.03, at 37-52 
& n.35 (4th ed.) (April 1979). Members of the Board, 
however, apparently assumed that, as the adjoirriug 
property owner, Gottesman did not have to claim any 
special damage to intervene in this case. nlO We agree. 
A property owner has a sufficient interest in the zoning 
of adjoirriug property to penruit an appeal on the basi~ of 
that interest alone, without [*9231 additional allegatirns 

T ~r 

of interest or inJimy., See' Weiner v City c~f Los Angeles, 
68 Ca1.2d 697, 706, 441 P.2d 293" 300, 68 Cal. Rptr. 
733, 740 (1968) (en bane); Gl'1au v. Seidel, 25 Md. App. 
16, 25-26, 332 A.2d 739, 744-45 (Ct" Spec. App. 1975); 3 
A. RATHKOPF, supra § 37,m, at 37-46 toO-47; 
Comment, S,landi,ng to Appeal Zoning Determinations: 
The "Aggrieved Person ", Requirement, 64 AIICr!. L. 
REV 1070, 1079 & n,63 (1966). .Accordingly, lilly 

[**15] defect in CA,G's jurisdictional assertions, see note 
8 supra, does not apply tOo Gottesman 

nlO 'Ibee fo,lllowtng colloquy occurred at the 
end of til<: July 21, 1976, hearing: 

:MR HARPS [of the Board]: That \vill be for 
my file, Anything I request you Intlst also send to 
Mr. GoOttesman and ]'I.1rs. Hinton. 

:M[R QUIN [Goto's attomey]: There is only 
one party here and you are lldentifying them both? 

~i[R. HA,RPS: ~\1lr" Gottesman is the man next 
door and I calililot eliminate him from this case. 
He is the man next door. 

MR" QI..,TlD'l': He did not take the appeal. 

r'liIR. HARPS: )' ou cannolt get anydoser. 

MIt HAXTON: The Board will deterrrrine 
,,-vho are the parties., 

j',IS., C1JMN[INGS [of the Board]: He can be 
made a party. 

lV[R. (iOTTESMAX 1 can pay the fee and 
become: lli party, I move: to intervene as a party. 

IV1R, HAR:PS: Grantee,. I do not think the 
Board willI reverse me on that 

Second" failure to adjudic,lt1e Gottesman's claim 
would result in unnecess,lry delay in the resolution of 
this case. In rdiance on advice of Building Di.vision 
[**16] officialls, Goto began building her kiln in 
November 11974., She completed and began operating it 
in August J 97:5, five years ago. CAG instituted its 
appeal in March 1976, and (iottesrnan intervened in July 
of that year .. Tlle Board issued its finall order on March 
28, 1978. To dismiss the case t~O][ lack of jurisdiction at 
this late stage 'would only furth~r protract dus leo,gthy 
proceeding and disserve the interests of justice. 

Third, pennitttng the case to proceed on the strength 
of Gottesman's standing does not prejudice any party. 
See United States Steel Corp. v.EPA, 614 F.2d 843,.846 
& n.4 (3d Cir. 1979) (intervenor-plaintiff pennitted to 
procee:d aJ:1:er dismissal of original plaiJ:l.tiiff when 
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defendant on notice of intervenor's claims); Atkins) supra 
at 876 (case remande:d to permit intervention by new 
plaintiffs when change would not cause prejudice). 
Gottesman has been involved in a timely fashion. See 
note 10 supra. As an immediate neighbor, he would be a 
proper appellant before the Board. Furthermore, the 
interests of Gottesman and CAG have been closely 
identified with each other throughout this proceeding. 
Gottesman testified as a witness for CAG before he 
intervened; [**17] Gottesman and CAG filed a single 
brief in this court. In. these circumstances, no party can 
claim lack of notice of Gottesman's participation or 
claims. 

Finally, no evidence of record suggests that 
Gottesman intervened in order to save the Board's 
jurisdiction, although in retrospect his en1ry may have 
had that effect. See note 8 supra. Compare United 
States Steel Co., supra at 846 (intervention after 
dismissal of originali plaintiff permitted when intervenor 
was attempting only to protect O'Ivn interests, not to cure 
jurisdictional defect) with McClune, supra at 486 
( intervention properly denied when directed toward 
forestalling defendants' argument that original plaintiffs 
lacked standing to assert certain claims). The parties 
appear to have assumed CAG's standing. Gottesman has 
participated in this proceeding from the beginning. There 
is no indication that this case presents an eJIort to create 
sham jurisdiction. 

We accordingly treat CAG's pleadings as those of 
Gottesman and conclude that thr~ Board had jurisdiction 
to consider the appeal. 

C. Finally, there is the question whether CAG's 
appeal was timely filed. The question of timeliness is 
jurisdictional; if the 11**18] appeal was not timely filed, 
the Board was without power to consider it. See 
Bertrand v. Zoning Board of Review, 99 R.J. 329., 331-
32,207 A.2d 604,605 (1965). 

By rule, the Board requires appeals to be filed in 
merely a "timely" J:naIlIler. nIl When an administrative 
agency has not adopted a specific time limi.t em appeals, a 
reviewing court should apply a standard of 
reasonableness. n12 See State ex reI. Housing [*924] 
Authority v. Wind, 337 S. W2d 554, 558 (Mo. Ct. App. 
1960); Cave v. Zoning Board of Appeals, 49 A.D.2d 228, 
231,373 N.YS.2d 932,935 (App. Div. 1975). 

nIl The BZA's Supplemental Rules of 
Practice and Procedure provide in part: 

Any person aggriev,ed by any order, requirement, 
decision, determination, or refusal made b1' any 
administrative officer or body... inl the 

adminis1ntion or enforcement of the Zoning 
Regulations, may file a timely appeal with the 
Board .... 

Supplemental Rules of Practice and Procedure 
Befio,n: the Board of Zoning Adjustment, 22 
DC1R:R § 2.21 (1972) (errq)hasis added). 

nI2: 'We agree" however, with cases and 
commentators that a specific time limit on 
appe:aJls would serve the salutary purpose of 
incn:asiing certainty and predictability fiu all 
parties to Board proceedings. See Keating v. 
Zoning Bd. of ApI)eals, 325A.2d 521, 523-25 
(."'1e. 1974); Ehrenberg v. P'ersons, ,S A.D.2d 18, 
21, 185 .N.YS.2d 369,3:-'2 tApp. Lkl. 1959) (per 
cur:iaml):, ::: A. RATHKOPF suIJ'ra § 37.04, at 37-
53 to-54. 

[**19] 

In considering '\~hetheT CAG's appeal was timely 
filed, the Board began to run the dock ',;vith Fahey's letter 
of January 6, 1976, although CAG had oral notice of that 
decision six months earhe:r. In its final order, the BZA 
concluded. ["The] \,liTi.tten mling dated January 6" 1976 
was the first action which could be appealed to the 
Board.'" Tile BZA cites nothing in its order indicating 
that appealilies only from a 'wTltten decision, nor do the 
regulations explicitly e':stablish such a requirement. 
According to the ZOlling Act and Regulations." an appeal 
will lie from '''any decision of an administrative officer 
granting or n:fusirtg a building perrrit OJ' granting or 
withholdirlg a certificcate of occupancy OJ[ any other 
administrative: decision ba,sed [i.~nl whole or part upon 
any zoning regulations or zonmg maps adopted pursuant 
to the Zoning Act."" Dis1riiclt of Columbia Zoning 
Regulations § 8102.1 (1979); see D.C. Code 197:;" § 5-
420; notes 6-7 .mpra. In similar circumstances, courts in 
other jurisdictions have concluded that a v,;!rbal decision 
is an appealahIe order whiGh begins the clIlIling of the 
time fi:)[ appeal See State e.A' rei. Beacon Court Inc v. 
Wind, 309 S jfV2d 663, 665-66 (A10. 1[1k'"20] Ct. App. 
1958), Hunter v. Board clAppeai's, 4 A.D'.2d 961, 962, 
16811/YS2d148, 150-51 (Ap]). Diy. 1957) (mem.). 

V·./e concllude, hOlivever, tha1 'IIlIe cmllo1 appropriately 
overrule tbe Board's cons1mction of the Act and 
Regulation. AdministraIive det.erminations regardling an 
agency"s int'emal procc:dures are entitled 1:0 due respect 
and should IIlot be reversed unless "dearly wrong." 
Capitol Hill Restoration Soc/el}' v. Zoning Commission, 
D,CApp., 380 A.2d 174, 181 .. 82 (J97?), overruled on 
other ground~j:, Citizens Association of Georgetown v. 
Zoning Commission, D.C.App., 392 A.2d 1027 (1978) 
(en bane); see Lee/f.:r v. Administrator, National 
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Aeronautics & Space Administration, 177 US. App. D. C. 
62, 66, 543 F.2d 209, 213 (1976) (per curiam) (agency 
interpretation of its regulations honored unless "plainly 
erroneous or inconsistent with the regulations") (quoting 
Bowles v. Seminole Rock & Sand Co., 325 US. 410, 414, 
89 L. Ed. 1700, 65 S Ct. 1215 (1945)) .. Applying that 
test, we conclude it was not dearly wrong for the Board 
to calculate timeliness of CAG's appeal by reference to 
the written order; thus, we defer to that interpretation. 
See Gueory v. Hampton, 167 Us. App. [**21] D.C. 1, 
4-5, 510 F.2d 1222,. 1225-26 (1974); Wasserman v. 
Udall, 234 F. Supp. 651, 654 (D.D.C. 1964). n13 Our 
deference is reinforced by our concern that we cannot 
foresee how different interpretation of the Act and 
Regulation, linking timeliness of an appeal to oral notice 
of a decision, would affect how the: BZA functions in 
future cases. See Skelly Oil Co. v. Phillips Petroleum 
Co., 339 US 667, 674-79, 941. Ed. 1194, 70 S. Ct. 876 
(1950). n14 

n13 Cf People's Counsel v. Public Servo 
Comm'n, D.CApp., 414 A.2d 520 (1980) (per 
curiam). There we held that the time for filing an 
appeal from a decision of the Public Service 
Commission runs from the release of the printed 
copy of the decision rather than from a verbal 
announcement at a "sunshine hearing." Id. at 521. 
In People's Counsel, the Commission had offered 
no interpretation of the statutory terms at issue, 
leaving the question to this court in the first 
instance. Id. In that case, we accordingly were 
required to construe a statute, peric)rrning a task 
more appropriate to a court than an agency, and 
our construction did not intemlpt the prior 
practice of the agency. [**221 

n14 We: should not be understood, however, 
to hold that the BZA must interpret timeliness by 
reference to a written decision within the 
Department of Housing and Community 
Development. 

Given that callcu1ation of the timeliness of CAG's 
appeal began with the January 6 Fahey letter, the Board 
reasonably concluded that the appeal two months later 
was timely. See Keating V. Zoning Board of Appeals, 
325 A.2d 521, 524-25 & n.5 (Me .. 1974) (60 days is a 
reasonable appeal period). We cannot hold this 
conclusion "arbitrary, capricious, an abuse of discretion, 
[*9251 or otherwisl~ not in accordance with law.", D.C. 
Code 1978 Supp., § 1-1510 (3)(A). We conclud~ that 
the Board had jurisdiction. 

III. 

Goto daiIns that the Board is estopped from 
enforcing the Zoning Regulations against her because 
she relied to her detrim.ent on the assurances of District 
officials that the kiln could be constructed without a 
permit She al:s.o contends that dle claim of Gottesman 
and C.AG IS baHed by laches because they waited to 
appeal tmtill atiter she had undertaken significant work on 
the kiln. Although the ("'~23] courts disu1"vClr the 
afflrmative de£mses of estoppel and laches because of 
the publlic inkrest in I~nforc:ernent of the zoning scheme, 
see Wieck v. District of Colu.mbia Board of Zoning 
Adjustment, D .. CApp.,. 383 A.2d 7. 10 (1978) (citing 
cases)" '\.ve conclude that the app,,~at was barred by laches 
in this case .. nl5 

nlS The sam.e dements of prejudice cited by 
Goto to support her l.aches defense give weight to 
her argument that the District is estopped from 
reversing its agents' ,earlier decision that a pennit 
is not required.. In order to establish a defense of 
equitable: estoppell, Goto 'would h~ required to 
prove that (1) ,lcting jn good faith, (2) on 
affIrmative acts of the District, she made 
expensive and p,e:rmanent improvements in 
reliance, and (4) the equities are strongly in her 
favor.. See iWieck, supra at 11, District of 
Columbia v. Cahill, 60 App. L).C 342, 343, 54 
F.2a' 453,454 (1931). 

(ioto arguably ha.s ml~lt all these 
requireInl~nt:s.. Her estoppel cllairn presents a 
probletn, however. It ~s not clear that estoppel 
will bar a case brought a neighboring 
landovmer; arguably, that defense may be 
asserted oully against the municipality which 
rendered the decision Oil 1i\/hlch a party rehed. 
See IW:right V. DeFatta,i.?9 So.2d514,. 6J'9 (La. 
0. A,op, 1961}, Lichte 'I) .. JJeidlage,. 536 S. W.2d 
898, 90/ (iHo. Ct. App. l'n~/ The Distric1i itself 
did not become invob/ed in ell[ic'rcing Zoning 
Regulations agalllst G,lto unti.l after the BZA 
proceedings, I:.e., umtill l.be BZA rend,:red a 
decision adverse to Goto which became the 
official position of the DislT:lct The es.toppe1 
defense thus may not haye been aV<l.ilable to Goto 
until th~ proc:e;;:dings ill this coun, in \'lhich she 
could argue that the BZA could not compel her to 
obsenT',,: zonj.ng Iequir'el1llents that other agents of 
the District were estopped to e:nior·:e .. 

[**24] 

Cihiven om c:onclusion that laches barred the 
appeal, we need not resolve: these issues. 
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Laches will bar the claim of Gottesman. and CAG if 
they delayed unreasonably in bringing their appeal t~ the 
Board, to Goto's prejudice. n16 "'The principal element in 
applying the doctrine of laches is the resulting prejudice 
to the defendant, rather than the delay itself." 4 A. 
RATHKOPF, supra at 67-12 (1967) (footnote omitted). 
See generally American University Park Citizens 
Association v. Burka, D.C.App., 400 A.2d 737, 740 
(1979); Wieck, supra at 11. 

n16 Laches presents a question distinct from 
that of the tirndilness of CAG's appeal, discussed 
in Part II.C., supra. In deciding that jurisdictional 
question, we l.ook only to' the period from the 
zoning official's decision to the filing of the 
appeal. See Supplemental Rules of Practice and 
Procedure Before the Board of Zoning 
Adjustment, 22 DCRR § 2.21 (1972); note 11 
supra. In contrast, to determine the validity of a 
laches defense, we look to the entif'e course of 
events. See, e .. g., American Univ. Park Citizens 
Ass'n v. Burica, D.C. App., 400 A.2d 737, 740-45 
(1979); Wieck, supra at 11-13. Moreover, laches 
may bar consideration of an appeal which, for 
jurisdictional purposes, would be timely, just as 
laches may bar an equitable claim brought within 
an applicable statute of limitations. See Amidon 
v. Amidon, D. CApp., 280 A.2d 82, 84 (1971). 

[**25] 

We look, first, to the record before the Board as to 
the timing of the c:1aim in order to determine whether 
there was any unreas.onable delay. Goto began work on 
the kiln in November 1974; Gottesman and Hinton 
learned by June 1975 that Dripps had decided no permit 
was necessary. During that seven-month period, 
Gottesman and CAG were working within the 
administrative process to attempt to prevent construction 
of the kiln; that delay is reasonable and camlOt be held 
against them. See Larkin v. Tsavaris, 85 So.2d 731, 733 
(Fla. 1956); Monis v. Borough of Haledon, 24 N.] 
Super. 171, 178,93 A.2d 781, 784 (Super. Ct. App. Div. 
1952). 

The critical period was from Jlme 1975 to March 
1976. Hinton and Gottesman were aware of Dripps' 
ruling by June 1975. The record reveals no reason why 
they waited until November 1975 to discuss that decision 
with Dripps. That unexcused delay of five months was 
compounded by an additional [*926] two tp.onths 
during which they requested {the record does not show 
when) and received a written decision. There is no 
record indication that bureaucratic delay was resppnsible 
for the two-month lag between the meeting on Noyember 

18, 1975, and 1he 1**261 writte:n decision of January 6, 
1976. Finally, the delay of still another two months 
between that letter decision and the filling of 1he appeal 
on March ~f, 1976, adds to the ume:asonableness of the 
timing of C:AG's, action. A.I~I;;ordingly, although we have 
held that the appeal was timely tilled, see Part lLC. supra, 
we cannot agre'e "iiliith the Board's conclusion that "'the 
appellants have diligently objected to the kiln , ........ Durmg 
the nine months between their discov'ery of Dripps' 
decision and the filing of the appeal, Gottesman amd 
CAG had kncrwledge of theu[ rights and an opportunity 
promptly to ass'ert them.. 

The second elem.ent of the laches t~quation is 
prejudice to Goto resulting from the delay. See 
American Universi~v Park Citizens Association, supra at 
740. As the Board itselffound, GotD spent approximately 
$2,000 of the $5,000 to build the kiln after Osborg, see 
note 2 supra, told her in April 1975 that no permit was 
required.. She also expended time and money seeking a 
natural gas hookllP at a hearing bd~Ji]re the lPublic Service 
C:ommission. See note 3 supra. Essentially, therefore, 
the neighlbolrs stood by andl watched Goto spendl time and 
money months before [*"'27] pressing their objections 
before tll(! BZA. 

Under sirnilar drcurnstances, coul1:s. in other 
jurisdiciions have concluded that equity requires the 
barring of a claim. In Hill v. Board Ad/ustment, 122 
N.J. Super .. 156, 299 A .. 2d 737 (Super. Ct.. App. Div. 
1972), for 'example, homeowners relied on a building 
inspector's grant of a permit to build a garage .. [d. at 158, 
299 A.2d at 738. The 'homeowners began construction 
and had spent $3,500 of an estlmated cost of $6,000 
when, tom months later, neighbors alerted the building 
inspector dl.at the garage constmc1tlon violated the: side­
yard r,equirem,~nt. 1d. at 1'59 .. ~'99 A.2d at 738. The 
Board of A.djusiment granted a variance to the 
homemiVIlers. rd. Th<: court tle:ld that fi:le neighbors' 
appeal was harr,ed by estoppel and laches .. rd. at 162-63, 
299 A.2d at 740-41. Similar, and occasionally even 
shorter, de:ays have been held. to bar Glahns in lig.ht of a 
party's relia:[li::e on a zoning official's decision, to. his or 
her pre:judic:e. See Afedical Art.i·, li~c .. v. Rohrbaugh, 293 
So.2ei 366. 369 Wia Disc. Cl .. App. 1974) (laches bars 
appellee-neighbors' suit filed thr,ee months after i:;SUilnce 
of building permit and two months after complaint 
[**28JI to City Council v,hen 3I.l~pellant lhad spent 
considerable ,ums on o.::onstrllction before suit filed); 
Black v. Bar.r,:es, 215 Ga. 8.2i'. 1/4 SE.2a' 38, 39 
(1961~) (laches bar plail1tiff~[J'eighboT':S suit filed three 
months after cmumem:ement of construction when 
defendant had. undertaken substantIal building activity 
and financial corml1itm~:nt); Oeth 1,,'. F'e/t,v, 421 S. W.2d 
860, 860-62 /Ky. 1967) (laches bars plaintiff·neighbors' 
suit tiled six mon1hs after issuance of pemlit to erect 
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television transmission tower when neighbor movedl for 
rehearing only after tower partially built and filed suit 
only after tower completed); Maroney v. Friere, 74 
Misc.2d 339,341,343 NY.S.2d 183.,185 (Sup. Ct. 1973) 
(laches bars petitioner-neighbors' suit tilled four months 
after issuance of building permit when respondents had 
entered into building contract in interim). 

Goto's actions in reliance on the assurances of 
zoning officials were Ieasonable, in contrast with the 
unexplained delays by her neighbors in instituting an 
appeal, to Goto's substantial prejudice. 

IV. 

We conclude that the Board had jurisdiction over 
this appeal. Nonethel<ess, the BOaId's conclusion that 
Gottesman's and CAG's claim was [**291 not barred by 
laches was "unsupported by substantial evidence in the 
:record of the proceedings before the court." D.C. Code 
1978 Supp., § 1-151O(3)(E). We therefiore set aside the 
BZA's order reversing the decision of the Zoning 
Administrator dated January 6, 1976. 

So ordered. 

CONCURBY: 
KELLY (In Part) 

DISSENTBY: 
KELLY (In Part) 

DISSENT: 

[*927] KELLY, Associate Judge, concurring in 
part and dissenting in part: 

I agree with the majority opinion's holding as to 
laches but would reverse for lack of jurisdiction in the 
Board. 

The: BOaId's final order in this case held that 
petitioner's kiln was a "building" and a "building 
addition" under § 11202 of the Regulations, and not an 
"accessory structure" which would have automatically 
been permitted within the C-l zone. nl Variance:s from 
the floor area ratio, reaI yard and open court 
requirements were thus necessary. 

nl The Board interpreted the term 
"building," defmed as a "structure having a roof 
supported by columns or walls for the shelter, 
support or enclosure of persons, animals, or 
chattel" in § 1202 of the Zoning Regulations, to 
include the kiln. It rejected petitioner's tient 
that a kiln is not for sheltering, suppo . g, or 
enclosing pots but for firing, or "cooking' them, 

and. that it is thus most comparable to a backyard 
barbecue.. The: Board also found that the gas 
pipes mIming from the: main building to the kiln 
constimted such "cornrnunic:ation" between them 
as to make th~m one building., despite the 
following la11g~uage jell the :R.egulations: "The 
existence of communication betw'een separate 
portions of a s1ructure below the main nOOT shall 
110t b;~ construed as making such structure one 
building" (§ 1202) and despite 1Jhe absence of 
any statutoIY or case law referring to p:i.pes or 
plumbing, as a rneams of "comrnunication" 
lbetween buildings. ("'(:onm1Unicatilon' nomlally 
appears to be u.se:d as an equivale:nt knn for 
"access .. ") In my judgment,. the B02lrd's 
interpretation of the te:~ms '"building''' and 
"'G()rr~rnUlnica,tion'''' ::u:e noOt only contrary to 
common sense but also plil,inly erroneous and 
inconsistent with th'e Zoning Regulations. See 
Dlietrichv. District of Columbia Board of Zoning 
Alijustment, D.CApp., 320."l2d 282,286 (1974). 

[**~.Ol 

The Board. found merit neither in petitioner's 
argument that tbe BZA was estopped by peti.tioner's good 
faith cleb:imentalreliance on the actions of the: District of 
Columbia officials nor in hl~r contention thaI the defense 
oflache:s barred. the CAG from bringing its appeal n2 

02 1 note in passing that the Board's 
conclusions and findings of fact se,em. insufficient 
to def(~at what the Board itself se~:llts to concede 
is a prima facie case of estoppel[ agaio.st the 
municipa,lity, wbic:h is (\ cognizable defense to 
Zoning Board jurisdiction IIlL the District of 
Columbia. See Wieck v District of Columbia 
Board of Zoning Adjustment,. LJCApp.,. 383 A.2d 
7 (978); District C'olumbia v. Ste'wart, 
D.C.App., 278 A.2d 1 L' /}971/, District of 
Columbia v. Cahill, 60 AppJJC. 342,. 54 F2d 
453 (1931); and see Srroith v. DiSl~rict o.,rColumbia 
Board ,~{Zoning AI~iusl~'nent D.CApp .. , 342 A.2d 
356 (1975). 

The Boa.rd condud,~d that 

:Ms. Goto did inlked receive The approval of 
the government of fhe District of Columbia to 
construct the kiln. 

And that 

Hle total 
approximatdy 
approximately 

cost of building the bIn was 
$5,000, of that total cost, 

$2,000 was expended after Ms. 
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, 

Goto received an indication from the! permit 
authorities in April of 1975 that no penkt was 
required. 

Unless the Board found, as it did not, that 
petitioner's reliance was insufficiently detrimental 
or not reasonable and in good faith, or that the 
balance of equities does not favor the petitioner 
here, it would be difficult tOl affirm the Board's 
conclusion that estoppel was an insufficient 
defense. See Wieck v. District of Columbia 
Board of Zoning Adjustment, supra at 11: 

The necessary elements [of estoppel] are: a party 
(1) acting in good faith, (2) on affIrmative acts of 
a municipal corporation, (3) makes expensive and 
permanent improvements in reliance thereon, and 
(4) the equities strongly favor the party invoking 
the doctrine .... Furthermore, the reliance of the 
party must be justifiable .... (Citations omitted.] 

And see Smith v. District of Columbia Board of 
Zoning Adjustment, supra at 359: 

[**311 

[The] Board must make findings as tQ (a) whether 
the~e. was reasonable and good faith reliance by 
petItlOners ... and (b) the extent to which they 
were on notice that the [structure] might violate 
the Zoning Regulations. 

Th~ BZA also found that the CAO had standing 
before It as a "person aggrieved" within the meaning of 
the Zoning Regulations, § 8102, and as an "appellant" 
alleging error under § 8206. 

In reviewing the: BZA's decision, or the decision of 
a~y administrative agency with quasi-judicial powers, 
this court must, before reaching the standards of review 
set forth in § 1-1510 of the District of Columbia 
Administrative Procedure Act, make two threshold 
determinations. First, as any court, it must ascertain the 
adequacy of its own jurisdiction. Reid v. United States, 
211 u.s. 529, 53 L. Ed. 313, 29 S. Ct. 171 (1909); 
Minnesota v. Hitchcock, 185 u.s. 373, [*928] 46 L. Ed. 
954, 22 S. Ct. 6.50 (1902). Second, almost as a 
conceptual prerequisite to its own exercise of 
jurisdiction, it must assure itself that there was a proper 
assertion of jurisdiction by the agency (or court) below. 
Normally, this cOUli is bound by the BZA's interpretation 
of its own regulatiQns unless it is plainly erroneojUs or 
inconsistent with the: Regulations. Dietrich v. District of 
Columbia Board of Zoning Adjustment, D. C.App., 320 
~.2d 282,. 286 (~974). However, an agency's faulty 
mterpretatIon of Its [**32] governing jurisdic¥onal 

regulations can never be harmless error. Our inherent 
judicial aU1hority in matters of statutory construction 
requires us to consider de novo the propriety of an 
agency"s exercise of jurisdictional power under its 
statutory grant of authority., Fmthennore, this inquiry 
needs no prompling; it must be done by this court sua 
sponte. n3 Although a presumptllon of regularity attaches 
to j.urisdic:tional questions, it may 'be disprove:d by 
extrmsllC eVHllence or by the record itself. Pardo v. 
Wilson Line 1:~rWashington, inc" 134 tIS. App.D.,C. 249, 
252,414 F.2d 1'.145, .1148 (19691 

n3 Petitioner raised the issue of jurisdliction 
in her motion to dismiss, ·,."hich ~;\las sununarily 
denied before the first hearing began. See Smith 
v. District Q1f Columbia Board of Zoning 
Ac(/ustrnent, supra at 359 jIj,,8, where we 
suggested that defenses: 10 an agency's exercise of 
jurisdiction be heard before prooeeding to the 
merits, "in the: illterest of judiciaJ economy, [ so] 
that this court Ineed] nOI, be compelled to reach 
the merits .,'.' if peiitioners ;1"ill prevail in their 
deti~nse .... " The jurisdictional question was 
raised there, as hen:, in a motion to dismiss, but 
1nere basled solely on the defenses of estoppel and 
laches, 

[*"33] 

The crucial jurisdictional question before us, in my 
opinion:, is whether the CAG, appellant below, had 
proper standing to come hefore the Board and contest the 
Zoning Administrator's January 6" L976, decision iin Miss 
Ooto's favor. n4 ][ recognize that over the years CAG has 
brought many impo:rtant case~ in the:blterest of its 
membiers, lbU1l this is the firs1l time tblis point hais been 
squarely presented., 

n4 The narne of 1v'[::'. Gottesman, intervenor 
both here and bdore th~ 13ZA., does not appear 
anyvl,'here on the :M[arcih4, 1976, appeal form. He 
was not granted leave to interven'e on the side of 
the CAH until July 21, ] 976, the day of the first 
BZA hearing. There is nothing in the recolrd that 
argues that his relatiomihip to the:: CAG is the 
basis for the: CA.(j's appeal. 

The Board's jurisdIction is set ftiJIth in D..C. Code 
1973, § 5-420, wbtich codifies seciion 8, chapter 534 of 
the congressional Act of June 20, 1938. n5 The Act 
empowers the Zoning Commission to adopt Zoning 
Regulations pmsuant to it and also give the BZA the 
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power [**34} to "make special exceptions" and "pass 
upon disputed questions ... as they arise in· the 
administration of the Regulations." It then sets forth the 
Board's jurisdiction to hear "appeals ... taken by any 
person aggrieved [etc.1" (the language is identical to § 
8102 of the Regulations) and gives the Board four 
categories of powers "upon appeals": (1) to "hear and 
decide appeals where it is alleged by any appellant that 
there is error ... " (identical to § 82016), n6 (2) to hear and 
d'ecide requests for special exceptions, (3) to grant 
hardship variances, and (4) to assume "'aU the powers of 
the officer or body from whom the appeal [1'929] is 
taken" necessary to "exercise. the above mentioned 
powers." n7 

n5 The 1938 Act is found in Pub. L. No. 684, 
52 Stat. 797. 

n6 "Appeals from Administrative Decisions," 
§ 8102, says, in pertinent part: 

The Zoning Act of Jlme 20, 1938 (52 Stat. 
797), as amended, provides that appeals to the 
Board of Zoning Adjustment may be taken by 
any person aggrieved, or organization authorized 
to represent such person ... by any decision of an 
administrative officer or any other 
administrative decision based in whole or part 
upon any zoning regulations or zoning maps .... 

Under § 8206, the Board 

shall hear and decide appeals where it is alleged 
by the appeHant that there is error in any order, 
requirement, decision, determination or refusal 
made by any administra1ive officer or body .. , in 
the administration or enforcement of these 
regulations. 

At the first BZA hearing on this action, Board 
Member Cummings could not distinguish the two 
proVIsIons. She complained, "There are two 
sections under which one could appeal and I 
could never get them straight and I could never 
understand 'why there were two sections." [**35] 

n7 The BZA's powers under (2) and (3) were 
codified in the Regulations under § § 8207.11 
and 8207.2 ("Original Jurisdiction"), while (4) 
was codified in § 8208 ("Administrative 
Powers"). 

The Act sets forth two cumulative (not alterpative) 
requirements for appeals to the BZA: first, a sho'iving of 

ag6rrievement, and, s~:cond, either invoking the Board's 
original jurisdiction under § § 8207.11 or 8207.2 or its 
appellate jUlrisdic:ti()JillU1d~:r § 8206 by "'alleging error" in 
an administrative order, etc. Thus, aU applicants to the 
Board's jurisdiction, whether origirl,al or appeHate, must 
indude a § 8102 Si10WiIDLg that they are aggrieved. 

Presuming that the CAG is technically an 
"organization," rather than a "person'·' lmde:r § 8102, it 
bears the additlonal burden of showing that it is 
1/ authorized to represent [an aggriev'ed] pers.ron .. " There is 
nothing iri the record beDClre us to support such a finding. 

Even aS8u:ming that rh<: CAG is a "person, the 
CAG, and the: HZA in its ultimate conclusions, made no 
adequate showing that it was an "aggIieved" one. n8 
Given the apparellt convulsion regardlmg the interpretation 
1**361 of the term "aggrieved person." llvithin the Zoning 
Regulations" I briefly examine its provenanCi~ and use in 
this jurisdiction and its application (particularly to 
neighborhood associations) in zoning boarel of appeals 
cases elsewhere:. 

n8 The Board found that "'[The} CitIzens 
Association of Georgeto\"vu is a neighborhood 
citizelli' association co.mposed of many residents 
of the area, including the immediate vicinity of 
the site which is the subject of this appeal. The 
Association has often appeared bej~:lH:: bo.th the 
Board of Zo.ning Adjustrnent and the Zoning 
Co.nJrooission to. repre~,ent the views o.f its 
meJ[[1ibers on zoning issues and. to protect its 
co.I'mrmmity from negative intluences.'" There was 
no. evidence in the record to support these 
tiIJ(l:~lgS, whiGh appear to be based entirely upon 
facts .of which the Board took administrative 
!luliee, Aside: frelm the propriety of adopting the 
CAG's self-depiction as a fi§~hter against 
"negative influences," I question it, unsupported 
finding that the C)\G has,nerribers residing in the 
immediate vicinity and.. if there are such 
menibers nearby, t1:'l,at il IS authorized to represent 
their :iIttierests. 

[**37] 

The term "aggrieved person" is not unfamiliar 
language in the District of Columhia. It is used to 
demarcate the standing required for judicial. review of 
agency action in both t,he Dis1Jrilct of Co.lumbia 
Adminisltratl''Ve Pro,:edure Act [DCi\,P A] n9 and in the 
analogous provision in the Federal Act.nJO 

n9 D.c.. Code 1978 Supp., § 1-15l0. 
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nlO 5 US.c. § 7.02 (1970). 

In Basiliko v. Government of the District of 
Columbia, D.C.App., 283 A.2d 816, 818 (1971), this 
court fuest construed the "aggrieved person" language in 
the DCAF A, adopting a three-part standing test that 
required a showing of injury in fact" caused by agency 
action which was arbitrary, capricious., or in excess of 
statutory authority, and within thl~ zone of interests to be 
protected by the statute. nIl 

nIl See Ballerina Pen Co. v. Kunzig, 140 
U.S.App.D.C. 98, 101, 433 F.2d 12.04, 1207 
(1970), cert. denied sub nom. National Industries 
for Blind v. Ballerina Pen Co., 401 Us. 950, 28 
L. Ed. 2d 234, 91 S. Ct. 1186 (1971) (citing the 
test in the 1970 Supreme Court companion cases, 
Barlow v. Collins, 397 Us. 159, 164-65, 25 L. 
Ed. 2d 192,90 S. Ct. 832 (1970), and Association 
of Data Processing Service Associations v. 
Camp, 397 u.s. 150, 153-55, 25 L. Ed. 2d 184, 
90 S. Ct. 827 (1970)). 

[**38] 

The underlying concern in limiting standing is 
generally "that the questions .... be framed with the 
necessary specificity, that the issues '" be contested with 
the necessary adverseness and that the litigation ... be 
pursued with the necessary vigor .... " Flast v. Cohen, 392 
U.s. 83, 106, 20 L. Ed. 2d 947, 88 S. Ct. 1942 (1968). 

"The question of standing depends primarily upon 
the existence of a logical and adequately direct nexus 
between the plaintiffs interests and the adverse action of 
the opposing party or parties." Citizens Association of 
Georgetown v. Simonson, 131 US.App.D.C. 152, 153, 
403 F.2d 175,176 (1968), cert. denied sub nom. 3259 M 
Street, Inc. v. Citizens Association of Georgetown, 394 
Us. 975,22 L. Ed. 2d 755,89 S. Ct. 1454 (1969). 

[*930) Standing restrictions are generally devised 
"not so much [out of] fear of a plethora of parties in 
interest as [out of] apprehension that standing might be 
abused by a person with no legitimate interest in the 
proceedings but with a desire only to delay the [agency 
action] for some private selfish reason.." Office of 
Communication of United Church of Christ v. FCC, 123 
US.App.D.C. 328, [**39] 335, 359 F.2d 994, 1001 
(1966) (emphasis in original). And see legislative 
history cited, id. at 335 n.12, 359 F.2d at 1001 n.12.' 

Since the "aggrieved person" language that Congress 
employed in the District of Columbia Z<;>ning 
Regulations, § 8102, cannot, under any cano1s of 

statutory construction, be treated as surplusage or as 
adventitious lerminology, especially given the 
established history of the term in federal law, the 
question blecomes how to apply the j'erm in Board of 
Zoning Adjustment cases. Since there has been no 
automatic "agglieved person" standiI1g statutorily 
granted to I~itizens associations in these: cases, n12 I look 
to the: use of the ternl else:v,rhere, as it applies to 
organizations and as. used in zoning appeals. 

n12 Compare Cit.izens Association of 
Georgetown v. Simonson, supra ,at 153, 403 F. 2d 
at .176,. where Congress explicitly directed the 
Alcoholic Beverage Control Board to consider 
"the wishes of the persons residing or m~ming 
property in the neighborhood" in issuing lliquor 
licenses,. Simonson also involved the CAG, 
whidl -rl1ere, unlike here" alleged in its complaint 
"that IInEiny of its members reside or own property 
within thl~ lwighborhood" and was shO\vn to be 
"an authorized spokesman organized to promote 
[the neIghbors'] interests f<:I·r its irldividual 
memb'c:rs." ld. :\'or was Si.monson a case 
c:onstnling "aggIlieved person" Itenninology. Cf 
Kopil v. District (~f Columbia AI!lcoholic Beverage 
Control Board, D.C..i'{PP .. 38} A.2d 1372, 1376-
77 (1977) (Advisory Ne:ighborhoocl Commission 
members have individual standing .as area 
residents to seek court review of ANC's 
stalJlltodly granted rights) 

[**401 

itA mere 'interest in a problem,,' no l1t1atter how long 
standing theo]terest and no matter how qualified the 
organization is in evaluating the problem, is not 
sufficient itself to render an organization 'adv,ersely 
affected' or 'aggrieved' within the mearcing of the APA [ 
5 Us.c. § 702]." Sierra Club v .. Morton,. 405 U.S 727, 
739, 31 L. Ed, 2d 636. 92 S. ,Ct. l' 361 (1972) (quoted in 
Uniteo'States v. RIchardson, 4}8 ,U.8. 166, 177, 41 L. 
Ed. 2d 678, 94 S. Ct. 2940 (1974)/. 

In zoning revi.ew cases, where aggrieved person 
language is frequently emp:loyed, uB the test is 
generally whether the applicant for relief "show[ s 1 a 
sufficient inlt~Iest in the subject rnatier of the application 
that he will actually be injureec by the govemmental 
action .... The rule that one wLthout some right, title or 
interest in propl~rty cannot ap]Jly for re:lllef, rests on the 
theory that hardship ... cannot be incurred by a person 
who is without some valid a1tacbment to the land to 
which 1he application rellates. :ROHAN, Z()NI'-IG AND 
LAND USE CONTROLS § 51.02[1] (1979). "In a 
sense, every citizen of the community has a stake in the 
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disposition of each zoning dispute, and may be 
'aggrieved' by administrative [**41] decisions which he 
regards as erroneous. But it seems unlikely that the 
draftsmen ... could have intended to give standing to 
such a broad class of persons." A~ERSON, 
AMERICAN LAW OF ZONING § 21.06 (1968). See 
also 3 A. RATHKOPF, LAW OF ZONING AND 
PLANNING § 37.013 (4th ed. 1979). 

n13 Most state enabling statutes have been 
modeled after the Standard State Zoning 
Enabling Act of 1926 which provides for appeals 
to the zoning board "by any person aggrieved" (§ 
7). 

The cases generally require a "specific, personal and 
legal interest," Krejpcio v. Zoning Board of Appeals, 152 
Conn. 657, 211 A.2d 687, 689 (1965), and, more than a 
general interest in thl~ viability of the community zoning 
plan, "a pecuniary interest injuriously affected." Tyler v. 
Board of Zoning Appeals, 145 Conn. 655, 145 A.2d 832, 
835 (1958). One test is the person's "'direct', 'immediate', 
'pecuniary' and 'substantial' interest in the subject matter 
of the litigation .... " Baker v. Zoning Hearing Board of 
West Goshen Township [**42] ,27 Pa. Commw. 602, 
367 A.2d 819,822 (1976). 

Property owners' associations cannot be 
characterized as "aggrieved" unless they [*931] 
"successfully demonstrate[] that those whom [they] 
represent have a significant interest in the matter." 
ROHAN, supra at § 51.02[2]. See Vitolo v. Chave, 63 
Misc. 2d 971, 314 N.y'S.2d 51 (1970); RATHKOPF, 
supra at § 37.03[5]" and see ANDERSON, supra at § § 
21.05 to 21. 10. A property owners' association that does 
not own land affected by a [zoning] board decision is not 
a person aggrieved by such a decision. Lido Beach Civic 
Association v. Board of Zoning Appeals, 13 App. Div. 2d 
1030, 217 N.Y.S.2d 364 (1961); accord, Stocksdale v. 
Barnard, 239 Md. 541, 212 A.2d 282, 284 (1965) ("an 
appeal is not authorized by an association as a party 
aggrieved [ even] by reason of its members being 
aggrieved"). 

In light of the general consensus in federal law and 
in zoning appeals cases that "aggrieved" organizations 
must represent their members' concrete interests in a 
contested administrative decision, and in view of the 
specific language in § 8102 of our Regulations that these 
appeals be made by an "organization [**43] authorized 
to represent [an aggrieved] person," and the lack 6f any 
per se standing exemptions in the regulations for dtizens 
groups such as the CAG, n14 I would hold that ~1 BZA 
must, before asserting jurisdiction, establish b0

1 
"the 

existence of a logical and adequately direct nexus," 
Citizens ASSOCIation (~f Georgetown v. Simonson, supra 
at 153, 4173 F2d at 176, between the interests of its 
members and the administrative decision it is contesting, 
and its (I\'1ffi authority to represent those interests. 
Furthermore, these "interests'" must be specifk and 
significant, vie'ill'ed uncler the standards, we enumerated in 
Basiliko v. Gov'ernment of the District' of Columbia, 
supra at 818. 

nl4 D"C. Code 1973, § 5-420 exempts 
dtizens associlations "created for CIvic l?urposes 
and not Dor profit" Olllly hom paying the tiling fee 
required in appeals to the BZA. 

Th(~ record hefore us is devoid of anything but 
vague, generalized assertions of ~rljur~,l. \Vhen asked on 
the BZA's, application fr,)fln for appeals 1[0 "'state manner 
[**44] in which appellant is aggrieved by administrative 
decision," the CAG answ'erecl: "Decision permits the 
erection of addition to (or accessory to) non-conil)rrning 
building 1,il'ith substandard rear yard, thereby increasing 
congestion and density of development in Georgetown 
Historic District." Asked to "state briefly the allegations 
of enor in administrative deci.sion," the CAG said: 
"Decision improperly relieves owneI of FA.R. [floor 
area raho] and rear yard requirem.ents in the C·1 Zone 
and allows a rear addition to a non-con£orming structure 
reducing depth of rea.r yard Also permits 
unauthorized use in C-1 Zone, i.e., f~lbTication of 
ceraJmics. " 

Neither answc:r is adequate :\01: only is the logical 
nexus b,:twe:e:n the backyard kiln in question and 
"increasing congestion and de:nsity of development" 
unexplained, the relationship of the CAG to the 
"GeorgetoW1J Historic District' designation is not 
mentioned, IIlIOT is there any allegati.on that C AG 
members live in the a.rea of petitioner's kiln or are 
affected in any way by its constl11ction. 

I do not belie:ve such an applicatioIl :,s sufficient to 
establish aggrievement under § 8102. "Jor could the 
inadequacy of the apphcation iui'orrnatioCl [**4:;1 have 
been cured by the record before the Board. nlS 

n 15 The only neIghbors, other than Mr. 
Gotltesman, who appear in the ]['ecord, are the 
tw'elve who submitted letters to the Board in 
sllpport of petitioner. They all s.ay she was a 
good neighbor and that they did not believe her 
studio or Eb.e kiln was. harmfill, Her next door 
neighbor, in fact, said, "The shop in no way is 
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offensive to me or to anyone else, in tlCt, iUs an 
asset to the block. I see no reason why it should 
not be allowed to remain in business." Another 
neighbor said, "We have come to regard this 
studio as one OIf the valued cultural institutions of 
our neighborhood. We would be sorry to see Ms. 
Goto unable to continue with her fme 
neighborhood cultural service." 

Although the Board says, in its final order, that "to 
accept the position [on standing] advanced by Miss Goto 
would be to effectivelly negate the appeals process:," I 
disagree. The appeal procedure under § § 8102 and 
8206 need not necessarily bar cas(:s such as this. On the 
contrary, establishing '[**46] proper standing before the 
onset of [*932] a BZA hearing will ensure that the 
questions before the Board are "framed with the 
necessary specificity ... conteste:d with the necessary 
adverseness, and pursued with the necessary vigor." 
Flast v. Cohen, supra at 106. Although Congress could 
have extended automatic standing to groups that seek to 
represent the public interest, such as the CAG, it did not, 
and this court may not. . 

There is no fac:tual support Jin the record for 
establishing standing for Gottesman. He filed nOi 
complaint; he testified fiJr CAG at the July 21, 1976 
hearing and orally moved to intervene as a party at the 
end of the hearing. His objections to the kiln are general 
and unrelated to any injury to him. The Board made no 
finding that Gottesman was a "person aggrieved;" he was 
allowed to intervene because "he was the man next 

door." I would not cOinfer automatic standing upon an 
adjoining properly owner without some allegation of 
injury to that specific: property. Courts hav<~ frequently 
denied standing to adjoining property owners who t'liled 
to make a sufficient showing of special or pecwliary 
damages,. See, e,g., Stephens v .. Tate, 147 Ga. App. 366, 
[**47] 249 S.E.2d 92 (1978): Waltham /I!Iotor Inn, Inc. 
v. LaCava, 3 )l4ass App. Ct. 210, 326 N.E.2d 348 
(1975); I-lousing Authority of the City o{ .!Vir.?lboume v. 

Richardson, 196 So.2d 489 (Fla. l)ist. Ct, App. 19(7); 
Kalvatis v. ,Village qf PorI Chester, 235 NY.S2d 44 
(1962). See also Western Michigan [hll'versi,ty Board of 
Trustees v. Brink, 81 Afich.App. 99, 265 lll. W2d 56, 58 
n.1 (1978) ("'If adjOlinillg landowners, GOuld suffer special 
damages, then jJrrey can easily plead them.") 

SinC(~ the CAG did not establish its standing n16 as 
required under the Zonilng Reguia1rions, [ would holili the 
Board's denial of petitioner's motion to dismiss for lack 
of jurisdiction 'was plainly erroneous. 

11116 See DeLevay v. District oj' Columbia 
Rental Accommodations Commission, D.CApp., 
411 A.2d 354 (1980~1, for a recent discussion of 
standing to bring an appeal to the RAC pursuant 
to RAC H.egs. § 5.30 (an interpretation of the 
"aggriev,ed party" language in the Rental 
Accommodations AGt, D .. C. Code 1978 Supp., § 
45-1652(g). 

[**48] 
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PROPERT)'i OWNER'S SYNOPS][S OF' 
BZA cAsES ON TIMElINESS 

1. Close Scrutiny of Project Indicates Knowledge II)f .. Per!!lit: 

Appellant's close scrutiny of project, including monitoring ofconceptlpermit 
applications before OGB, is persuasive evMence that Appell(mt knew or shoul,d have 
know o/decision complained of when permit was issue,d. 

Appeal No. 17329 of Georgetown Residence Alliam~~H1!!yj~~~~.QO:D 

"Several afthe proposed changes [to the property] l,vere reviewed by the Old 
Georgetown Board of the US Commission of Fine Arts and monitored by the Alliance, 
including changes to the rooftop. " (page 2, Finding #2) 

"Appellant's own submissions show written communz'cations [with DeRAl dated January 
24, 25, and 26 of 2005. During the hearing on this matter, Appellant also, r~terred to his 
'constant communication' with District agencies. I" (Page 3, finding #7) {citations 
omitted) 

"Given the Appellant's close scrutiny of the project, the Board is persuaded that the 
Appellant knew about the access permit on or about the date it lvvas issued, em December 
28, 2004. but at least by December 29, 2004 after the e·-.mail cOlnmunication fii~onl the 
Zoning Administrator." (Page 4, Finding #13) 

Appeal No. 17127 of Nebraska Avenue Neighborho~9d .Associalj,OIL.LDme 2~ ... ~.Qi~~} 

"12. Given the Appellant's close scrutiny of the Sunrise prqiect. including three prior 
appeals to this Board, the Board is persuaded that the A[JpeUant !We"" or should have 
known about the August permit on or about the date it was issued:, on lh.lgust 2.5, 2003, /I 

(Pages 3, Finding # 12) 

2. Difficulty in Obtaining Information from DCRA;.Dol~s 1I~,Q.! Necess~m!lv Exc:use D~ 

Difficulty in obtaining information from DCR.A is .insufficient to .'Suh.stlantlal~y imptlir 
Appellant's abili(v to file timely appeal ofpermit~ 

Appeal No. 17054-A of Henry P. Sailer, et at (OctQberJ2,_.:fPO·:!:J 

"Although it may have been difficult for the Appellants to obtain detmls/rom DCRA 
regarding the permits and plans, there is no evidence that DCRA 's actions substantially 
impaired Appellants' ability to file, the subject appeal. Ii' (Page 5, Finding #23 (bottom of 
page)). 



Appeal No. 17127 of Nebraska Avenue Ne:ighborhood Assc~~iation (June.~f.9021 

"While the Appellant may have had difficulties in preparing its actual case, the Board did 
not find any exceptional circumstances outside of its control that impaired its ability to 
file a timely, goodfaith appeal with respect to the August permit" (Page :5, Conclusions 
of Law). 

3. Pursuit..!)f Other Remedies Does Not Toll FilingjJ!eadli!!£J()r AIl~eal 

Pursuit of other avenues does not toll period forfiling appeal. 

Appeal No. 17411 of Paul Basken and Joshua Me'~r (M_~,rchJ]".J0061 

"During this 70-day period, the Appellants pursued other avenues to resolve their dispute 
and even sought to have the ANC appeal in their place., Appellants may very well have 
wished to avoid the d~fficulty and expense of prosecuting an appeal. However, a par~'y' 
who chooses to engage in negotiations or other ways to resolve 1.2 dispute does not 
thereby extend its time for filing an appeal. The Board does not 'not countenance delay 
in taking an appeal when it is merely conveniencefiw an appellcmt to defer in ,making 
that decision.' (citing Waste Management, Inc. v, D.C. Board' (~rZoning A(~iustment,775 
A.2d 1117 (D.C. 2:001). 

4. Buildin~ Permit Triggers 60-DayClock 

When llrecision complained of is based on issuance ofbuil,db'lg permi!t" that {late: 
triggers ~wtart of requisite 60-day appeal period. 

Appeal No. 17411 of Paul Basken and Joshua Mey§.L.fl~lilrcl1-:?3.,_20.061 

r~4ppellants clearly identified in their appeal the error complained of as 'the decision that 
the existing structure ... be allowed to expand from finer rental properties into a seven­
unit condominium complex.... Accordingly, the error complained of-- t,hat the existing 
structure ... be allowed to expand from four rental properties intO' a seven-un it 
condominium complex - was made in the issuance c{ the revised perm U. 1/ Appellants 
clearly identified in their appeal that this was the error complained' of (Page 5, Para. 1) 

2 
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GOVE~RNMENT OF THE DISTRICT OF' COI,UM[BIA 
Board of Zoning Adjustment 

*** 

Appeal No. 17329 of Georgetown Residence Allial1lc~~, pursuant to 11 DClNJ[R § § 3100 
and 3101, fJrom the administrative decisions of the D(~partment oOf C:onsurner and 
Regulatory Affairs (DCRA) for failure to en£orce the Zoning Regulations and fi'om the 
issuance of Building Permit No. B-468701 for a roof hatch andmechanieall access door at 
1531 31 st Street, N.W. in the R-3 zone (Square 1269, Lot 294). 

HEARING DATE: 
DECISION .DATE: 

July 12,2005 
July 12,2005 

DECISION AND ORD~;~R 

This appeal was filed with the Board of Zoning Adjustm.ent (the Board) on March 25, 
2005, challenging DCRA's issuance of a building pe:rrnit allowing the constmc:tion of a 
roof hatch and mechanical access door at the premises, and alsoO challenging lDC'RA's 
alleged failure to enforce the Zoning Regulations. Prior to the public hearilng, the 
property owner moved to dismiss the appeal, claiming; that it had been untimely filed. 
After hearing argument and reviewing the written subJlllisslons of the parties, the Board 
dismissed the appeal, finding that the appeal was untimely filed as to the: building permit, 
and that the Board lacked subject matter jurisdiction tD re'l/:lew other al1eged errors. 

PRELIMINARY MATTERS 

Notice of ApI,eal and Notice of Public Hearing 

The Office of Zoning scheduled a hearing on the appeal for July 12, 2005. In accordance 
with 11 DCMR § 3113.4, the Office of Zoning mailed notice of the hearing to the 
Appellant, the property owner, and DCRA. 

Parties 

The Appellant in this case is the Georgetown Residence ABianC:l~ (the Appellant or the 
Alliance), a not-for-profit civic association represented by Don Crockett. The ()wner of 
the subject property is Reid Dunn, who was represented by Holland & Knight LLP, Mary 

I .,--------_ ... '-----_. __ ._._. __ .... _-
441 4th Street, NW., Suite 2001210-S, Washing!ton, D.C. 20001 

Telephone: (202) 727··6311 Facsimile: (202) 727-6072

1 
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Carolyn Brmvn, Esq. As the property owner, Mr. Dunn is automaticaHy a party under 11 
DCMR § 3199. Appellee DCRA was represented by Lisa Bell, Esq. 

FINDINGS OF FAC'I 
Backgroun~ 

l. The subject property is located at 1531 31st Street, 11,f\" in the R·J zone. Originally a 
single-family home, the building was converted into a j50ur·-unit apartment house prior to 
the enactment of the Zoning Regulations. Although the R-3 district permits only singlle­
family dwellings and flats, the apartment house use is a lawfully existing non-conforming 
use. 

2. Beginning on or about September, 2004, the current property owner proposed changes 
at the property for tht~ purpose of converting the apartment house to a cOll"ldonliniurn. 
Several proposed changes were reviewed by the Old (ieorgetown B:oard of' the US 
Commission on Fine Arts and monitored by the AIJianee, including c:harLges to the 
rooftop. The building permit issued by DC~A,. on or about May 17, 2004 p]["c~vided only 
for renovation work to the building's interior, not the rc)oftop or any other portions of the 
exterior. The permit was not entered in the adminislbrative record and there Vilas 
disagreement about the exact date it was issued. Hmvever, both parties referred to the 
permit during the hearing and concurred that it was issu.ed prim to November,. 2004 when 
construction began. 

3. Shortly after construction began, the Alliance initiatl~d a series of communications 
with the DC Historic Preservation Office (HPO), the Histork Pn:servatilon Review Board 
(HBRB) 1 

, and the Zoning Administrator of DCRA, complaining that construction was 
proceeding illegally. The Alliance complained that tflle o'wner had umla'\~d:'uny removt:d 
part of a large ornamental turret that occupied part of the roof space, and was about to 
construct an unauthorized roof deck. 

4. HPO and DCRA both inspect,ed the site, and determined that constructiion .- including 
the partial rmnoval of the turret -- had occurred without the nece:ssaIY building permits. 
The HPO inspected the site and issued a stop work order on or about November !l6, 2004, 
and DCRA inspected the site and issued a stop work order on OIr about December 27, 
2004. According to an e-mail from the Zoning Administrator to ~\1r. Crockett, DCRA's 
stop work order was issued because the rooftop 'IlTork \'V<Emt beyo,nd, the interior 

I The District of Columbia Historic Preservation Review Board advises: the State Historic Preservation Officer. The 
Historic Preservation Office is part of the Office of Planning and serves as staff to the State Historic Preservation 
Officer and the Historic Preservation Review Boar~. 
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renovations allowed by the building permit. The e-mail. also stated that Board approval 
would be required before the owner could expand the non-con:DDnning use and construct 
a roof deck (Exhibit 2, Appellant's Statement in SuppO:tt IDf their AppeaL, A.ppendix I at 
18). 

5. The owner promptly applied to DCRA for a pemlilt to aUovv him to construct rooftop 
access. The n;:vised plans submitted with the application showed a proposed roof hatch 
but no roof deek (Exhibit 2, Appendix I at 18). DCRA. ll.ifled the Dec:embi~I 27 stop work 
order and issllt::d Building Permit No. 468701 (the access permit) on December 28,2004 .. 
The access pelmit is the subject of this appeal. It allovved the owner to construct a rDof 
hatch and a mechanical access door at the rear of the rooftop turret (Attachment to 
Exhibit 11). It did not authorize a roof deck. 

6. On December 29, 2004, The Zoning Administrator notified the Appellant bye-mail 
that DCRA's stop work order had been lifted and the access pelltIllit Gad been issued .. 

7. The Appelllant continued to communicate with the:: l-!ILPO, HPRB, and DCRA aller the 
access permit was issued, and requested that the rooftop turret be restored tD its original 
condition. Appellant's own submissions show written c()mnlUnieations dated January 24, 
25, and 26 of 2005 (Exhibit 2, Appendix I at 10,21, 2,t" and 26).. During the hearing Qf 
this matter, Appellant also referred to his "constant communkatilQn" with District 
agencies (See, for instance, T., p. 111). Although j\.ppellant stated in these \vritten 
communications that the turret had been "demolished"" HPO and DCRA disagreed, 
stating that a portion of the turret was altered to allow for mechanical a'CI(~ess to the roof 
(Exhibit 2, Appendix I at31). 

The Appeal 

8. The appeal was filed on March 25, 2005 alleging that DCR.A.. ""refllse[d ] tiQ enf{)rce the 
Zoning Regulations and Zoning Laws against the unlawjQllll and un-permitted extension 
and expansion of the non-conforming apartment house use" at the premises (E:dlibit 1). 

9. In an undated statement submitted April 8, 20105, the AppeHant alleged that on or 
about December 28, 21004, DCRA ... improperly issued Building Permit NOI,. B468701 (the 
access permit) allowing the owner to construct a roof hatch and mechanical access door 
at the premises (Exhibit 11). 

10. During the public hearing, the Appellant alleged that the appeal stemmed from: (a) 
the o\\rner's tmlawful rooftop demolit~on and constructilOn wIDrk I,.vithout a permit (T. p. 
104, 120), (b) the HPRB's failure tb order that the roof be restored to its original 
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condition, and ( C) the issuance of the access pennit that aHegedly improperly authorized 
the: rooftop expansion of a non-confonning use. 

The Motion to Dismis!~ 

11. Prior to the public hearing, the owner filed a. motion to dismiss the appeal, 
contending that the appeal of the access pennit was untimely. The owner also claims that 
DCRA's issuance of the access pennit is the only administrativ<;: decision \vh:ich can be 
appealed to this Board. 

12. As stated above, Appellant's view of the app1eaJ is broadl;:r. He contends: that the 
appeal was timely filed because it was filed when "it \vas clear no one: 'ilv'ould do 
anything" (T. p. 166). Appellant cites the 3 letters he sent to the: HPRB chair asking him 
"to look into the situation and take action" (T. p. 110), with cOIpies tOi "everyone 
involved", induding the Zoning Administrator and Timothy Denm:e of the: HPO 112). 
Appellant also claims that his appeal was timely because: it was filed "about a month 
after, or less than a month after" Mr. Dennee failed to respond to his: last letter (T. p. 
166), and because Mr. Dennee's: office and the HPRB otIice is each a "subsidiary'" office 
ofDCRA (T. p. 112). 

13. Given the Appellant's close scrutiny of the project, the Board is persuaded that the 
Appellant knew about the access permit on or about the date it was issued" on December 
28, 2004, but at least by December 29, 2004 after thi;,: e .. ·:mail communication from the 
Zoning Administrator. 

14. Appellant filed this appeal on March 25, 2005, approximately 87 days after the 
access permit was issued. Although Appellant may have been frustrated in his dealings 
with DCRA, there is no evidence that DCRA's actions substantially impairl;:d .Appellant's 
ability to file an appeal. 

CONCLUSIONS OlF l~,A '~~, 

The Appellant did not clearly identify the en-or that was being Gomplained of in 
this appeal. After extensive exploration of Appellant's concerns at the hearing, the Board 
determined that Appellant was appealing the access pennit and the DCRA and HPRB 
decisions not to require the property owner to restore the rooftop tunet to its: original 
condition. For the reasons discussed below, the Board concludes that it lacks jurisdiction 
over the claim related to the access permit because tbe appeal IDf Its issuance \tv-as not 
timely filed, and it lacks subject matt\ir jurisdiction o'ver the ·enforcement claim because 
the alleged violations: did not involve zoning regulations. The reasons t()f these 
conclusions follow. 
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The AppeallQ.;[ the Acc:ess Permit was Untimely 

The Board's Rules of Practice and Procedure (11 DCMR, Chapter 31) require that 
all appeals be filed within 60 days after the date the pierson filling the appeal had notice ()r 
knew of the decision complained of, or reasonably should have had notice or krllOwn of 
the decision complained of, whichever is earlier. 11 DCMR § 3112.2(a). This 60-day 
time limit may be extended only if the appellant shows that (1) '''There are exceptional 
circumstances that are outside the appellant's control and could not have be~en reas.onably 
anticipated that substantially impaired the appellant's ability to file an appeal to th,e 
Board; and (2) "The extension of time will not prejudi.ce the parties to the appeaL" 11 
DCMR 3112.2(d). 

As stated in the Findings of Fact, the access pennit was issued on Decemher 28, 2004, 
and Appellant knew about this approval when the permit 'vvas issu(':d "or shorH:y thereaft~~r 
on December 29, 2004, when it was notified by the Zoning Admi:nistrator. '~rhus, under 
section 3112.2(a) of the Regulations, the appeal should have been tiled 'within 610 days 
after that date" or on or about February 27,20105. Instead, the appeal \vas filed on March 
25, 2005, approximatt~ly 86 days after the Appellant Vi'as charged w:ith notice of the 
decision complained of. During this 86 day period, Appellant ]luJsued other avenues to 
resolve its dispute and engaged in extensiv,e communications 'Nith the: Zoning 
Administrator and HPO staff. However, a party who chooses to engage in negotiations or 
other ways to resolve a dispute does not thereby ext,end its time for Biting an appeaL 
Waste Management of Maryland, Inc. v. DC Board of2~'oning Adjustment, 775 i\ .. 2d 1117 
(D.C. 2001); Woodley Park Community Ass'n v District ,c{ Columbia Boarc/ (~l Zoning 
Adjustment, 490 A.2d 628 (D.C. 1985). 

The District of Columbia Court of Appeals has held that '''[t]he timely fi.ling of an 
appeal with the Board is mandatory and jurisdictionaL" "~lendelson v. District oj 
Columbia Board ojZoning Adj'ustment, 645 A.2d 1090,., 1093 (D.C, 1994). This appeal, 
filed March 25,2005, was untimely filed as to the access pennit and the Board, therefore, 
lacks jurisdiction to hear it 

The Board Lacks Subject Matter Jurisdiction Ovt~r Jh(~ Otb~~An~~!! Er:rOl~ 

As to the other issue raised by the appeal, the claimed refllsal of DCRA and HPRB 
to enforce thE: Zoning Regulations, the Board lacks subject matter jurisdiction because no 

. violations of the Zoning Regulations are alleged. 

The Appellant is essentially c1atming that DCRi\ should ha'(e required the turret to 
be restored because the rooftop work was performedw:ithollt a building p1ermit, as is 
required by section 10 of the Zoning Act of 1938, c(Jldified at D.C. Official C::ode § 6-

I 

I 
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641.08 (2001). Similarly the Appellant contends that HPRB or the HPO should have 
ordered restoration, presumably based upon section 5 of the lIistorie Landmark and 
Historic District Protection Act of 1978 ("Historie Preservation AI~t"), codified at D.C. 
Official Code § 6-1104, which requires review by the Mayor before all or part of a 
historic landmark or contributing building is demolished .. 

N either of these requirements may be found in the Zoning Regulations. Yet, the 
Board's jurisdiction is limited to hearing and deciding appeals '''where it is alleg,ed by the 
appellant that there is error in any order, requirement, de:eision2, dle:termilnation, or refusal 
made by any ... administrative officer or body in the carrying out or en:fc)Icement !rll.: any 
regulation a!l!!J!J.!.~!f!....J2.'ursuant to" the Zoning Act.:. D .. e. Official Code § 6-641.07 (f) 
(2001). With respect to the lack of a building permit, this Board has twice ht:~ld in the 
context of Civil Infraction Act appeals that its jurisdiction does not extend to violations of 
the Zoning Act that are not also included in the Zoning R'..I~:gulati()ns, such as the 
requirement for a building permit. Appeal o/Peter Ch,:)haris, BZA. No .. 03-00101,. 51 DCR 
82101 (2004);: Appeal ofWillialn Robinson, BZA No. 04-0001 52 DCR 3677 (2005). The 
requirement for the Mayor to review applications to demolish historic or contributing 
buildings is not even in the Zoning Act, but in an entirely different law. 

The Board has no jurisdiction to hear complaints over the alleged inaction of 
District officials in enforcing the Zoning Act, the Historic Preservation A,ct, or any other 
statutory or regulatory provisions other than those contained th{: Zoning Regulations. 
Since Appellant does not daim that any zoning regulation was violated, the alleged lack 
of enforcement cmmot be addressed by this Board .. 

Therefore, for the reasons stated above, it is hereby ORDERED: 

1. The motion to dismiss the appeal of the building pennit as untimely is 
GRANTED. 

VOTE: 4-0 .. '} (Geoffrey H. Griffis, Ruthanne Ci- .. Miner, Jolm A. lVlann II and 
Anthony J. Hood, in favor of the motion; Curtis L Etherly, Jr. being 
necessarily absent) 

Vote taken on July 12,2005 

--_ .. -._---_. 
2 To the extent that the Appellant was also appealing the construction and demolition activities of 
the property C1wner, as oppos1ed to the decisions made by District offidals with respect to those 
activities, the Board also has no jurisdiction. The Zoning Act l1mits the Board's appellate 
jurisdiction to actions taken by District officials in canying out and en:Dorcing the Zoning 
Regulations, not to actions taken by private citizens. 
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2. The motion to dis.mi.ss the appeal on the ground that it lacks subject matt(~r 
jurisdiction is GRA1NTED with respect to the alleged failure [0 enforce by 
DCRA and the HPRBIHPO 

VOTE: 4-0·-1. (Geoffrey H. Griffis, Ruthanne O. Miller, John A. Mann II and. 
Anthony J. Hood in favor of the motion; Curtis 1.. Eth~:rly, Jr. being 
necessarityabsent) 

Vote taken 011 July 12, 2005 

BY ORDER OF THE O.C. BOARD OF ZONING ADJUSTMENT 
Each concurring member has approved the issuance of this Decision and Order. 

F'''~ 11_ •. 

ATTESTEI> BY: ;J{/ ~--"''''''-'-' 
JERRIL Y R.KRi~SS, JIAjL\-'"'J-~-
Director, Office of Zoning: I~ 

FINAL DATE 0][( ORnER: ,JUL 12 2006 

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER W1LI., BECOME FfNA.L UPON ITS 
FILING IN THE RECORD AND SERVICE UPON THE PARTIES.. UNDER 11 DCMR 
§ 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DA'l"S AFTER. IT 
BECOMES FINAL. 



GOVERNMENT OF THE DISTRIC1' OF' COLUMBIA 
Hoard of Zoning AdjustmeJllt 

BZA APPKAI, NO. 17329 

* * *' --
As Director iQf the Office of Zoning, I hereby certify and attest that on ~HJL ':.JJ.~.Q.!)6:, a 
copy of the: orde:r entered on that date in this matter was maitled first class" postage 
prepaid or delivered via inter-agency mail, to each par~y and pubhc age:ncy vvho appeared 
and participated in th(: public hearing concerning the matter, and '\liTho is listed below: 

DiQn Crockett 
Georgetown Residence Alliance 
3070 Q Street, N.W. 
Washington, n,c. 20n07 

Mary Carolyn Brown" Esq. 
Holland & Knight LLP i 

2099 Pennsylvania Avenue, N.W., Suite 100 
Washington, D.C. 20006 

Reid Dunn 
3526 Ordway Street, N.W. 
Washington, D. c.. 20016 

Lisa Bell, Esq. 
Senior Counsel 
Department Df Consumer and Regulatory Affairs 
941 North Capitol Street, N.E., Suite 9400 
Washington., D.C. 20002 

Chairperson 
Advisory Neighborhood Commission 2E 
3265 S Street, N.VV. 
Washington, D.C. 20007 

_____ • ___ m _________ "" ____ ._ ... ___ • ______ ,. ___ _ 

441 4th Street" N.W., Suite 200/210-S, Washington, D.C, 20001 
Telephone: (202) 727-6311 Facsimille: (202) 727-6072 
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Single Membe:r District Commissioner 2£06 
Advisory Neighborhood Commission 2£ 
3265 S Street, N.W. 
Washington, D.C. 20007 

Bill Cr'ews 
Zoning Administrator 
Dept. of Consumer and Regulawry Affairs 
Building and Land Regulation Administration 
941 North Capital Street, N.E., Suite 2000 
Washington, D.C. 20002 

CouncUmembj~r Jack Evans 
Ward Two 
1350 Pennsylvania Avenue, N.\V. 
Suite 106 
Washington, D.C. 20004 

Ellen McCarthy, Director 
Office of Planning . 
801 North Capitol Street, N.E., 4th Floor 
Washington, D.C. 20002 

Alan Bergstein 
Office of the Attorney General 
441 4th Street, N.W." 7thFloor 
Washington, D.C. 20001 

Jill Stern 
General Counsel 
941 North Capitol Street, N.E., Suite 9400 
Washington, D.C. 20002 

ATTECSTED BY: 

TWR 

-1' ,p 

/.""'~.P"~,.,-. 
~----.----... --,-.. ----
JERRlL Y R. KRJE:SS, F','\IA ... l. 
DirectOilr, Office of' Zoning f/' 
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OOVERNMENT OF rim DISTRICT OF COLUMBIA 
BOAJID OF zr)NING ADnISTMENT 

*11* * 
Appeal No. 17127 of Nebraskal Aventft Neighborhood Association (N ANA) !I pursuant 
to 11 DCl\.1l~. § § 3100 and 3101, from the administrative decisions of tJOle Department of 
Consumer and Re:gulatory Affairs (OCRA) in the issuance of Builchng Permit No. 
B454315 dat,oo August 25, 20.03, and $uilding Permit ]\[10,. B456618 dated Nov~~mber 7, 
2003,1 revision permits issued for the i Sunrise Assistf.~d Living Facility (Sunrise or the 
Facility), located at 5111 Connecticut ~venue, NW in the R-2 and R-5··B zone (Square 
1989, Lot 162) 

HEARING DATES: 
DECISION DATllC: 

; 

DECISlPN AND ORD,EI~ 
i \ 

Ap~ !13, 2004 and May 25, 2004 
May 45, 2004 

This appeal 'was filed with the Board o~Zoning Adjustment (the Board) 
on January 5,,2004:, challenging DCRAr$ decisions to approve two revised building 
pennits at the Facility. The flf8t reViSe4termit, dated August 25, 2003, modified the: 
seventh floor ballconies, allegedly in viq tion of vaflous setback requiJrernents. The 
second revise:d pennit, dated Novembe~ : , 2003, a1Iow~~d Sunrise:: to re!locate a trash room 
enclosure to 1Jl1e rear of the building, all edly resulting in an increase in the: floor area 
ratio (FAR) over that pennitted as a rna er of right and an. unlawfuLll protrusion into the:: 
rear yard. Sunrise moved to dismiss th iappeal of both pe.rrnits, daiming the: appeal of 
the August 25,2003 permit was untim y, and the appeal of the Novemb~~r 7, 2003 permit 
was barred by the d.octrine of res judie tp.. After hearing argument and n~viewing the 
written submissions of the parties, the pard voted to dismJss the appeal of both pennits:, 
fmding that Hile appeal of the August 2$,; 2003 pennit was untimely, and that the 
Appellant faHed to state a claim of errofiwith respect to the Nove:rnber 7 ~ 2003 pennit. 

PRELI~ARY MATT~]E~~ 
I 

Notice of Ap~l a.nd Notice o1[PubliclHearing 
I, 
i ~ 

i: 

The Office of Zoning sched.uled a hearWgon the appeal for April D, 2004., In 
accordance with 11 DCMR § .3113.4, th~ Office of Zoning mailed notice of tll(~', h.earing to 
the AppeHant, the property o\vner, and fll>CRA. 

, , 

------.. ------
I As originally fi11~d, the appeal also challelllged BJuding Permit Nos. B454064, B454523, B454596 aDd B45.3159. 
However, the scope of the: appeal was narrowed atre public hearing held on April 13, 2004. 

:~-;;;:N.Vv., :;;itc 21J-S, Washingto~ DC 2(;:~;ru~2) 72~:~--·-·-··--'--·-



, BZAAPPEAL NO. 17127 
PAGE NO. 2 
Parties 

The Appellant in this case is the Nebrasi,ta Avenue Neigbborhood Association lNANA) 
and the Advisory Neighborhood .A.ssoci~tion 3/4G CANe 3/4G) (coJllective~y) the 
Appellant}. Sunrise:. tb.~: owner of the s~ject property, was represented by Allison 
Prince, Esq. of Shaw Pittman, LLP. As Ute property owner:. Sunrise is automatically a 
party under 11 DCMlR § 3106.2. DCM was represented by Lisa B(~ll, Esq .. , Senior 
Counsel. 

Requests for ~Status 

The Board received requests for party s*fus from Anne l'age Chiapella and John Frye, 
bQth residents: Qf5126 Nebraska Aven~t, NVI. However, Ms. ChiapeUa and l\!{r" Frye: 
withdrew their reque:sts for party status 4fter clarifying tbat the Appellant rl:::presented 
their views and that they would assist tht!Appellant during its case presenl~:ltion. 

Background 
fINDIfsGS OF FACI:. 

1. The SWJrise facility is all assisted( living facility located at 51111 Conuectkut 
Avenue::. NW. The property is lo~~ted in a "split" zone: a pOlltion IOf the property 
is in the R-2 zone and a PQrtion i~ ~ the R-5-D zone. 

i 
I 

2. NANA appealed DCRA's issuan~e of the main building pern:ut for th(~ Facility o:n 
or about Marc;h, 2001.. The. iS~U . e of that permit., 'w'as ultimately U.Pheld by this: 
Board and the: DC Zoning Co .. sion through its sua sponte revie'w process2 :in 
BZA Orders No. 16716A, 16716 . and ZQning Commission Order :No. 952.,. 

'. ; 

3. NANA med a second appeal on i· t about March, 2002 challenging a rlemedial 
permit that, in part, modified the evator penthouse in acc()rdlan(~ewith the Zoning 
Commission's decisiQn. This Bo d dismissed the: s~~cond appeal in BZA Order 
No. 16879-A, dated P,ebruary 4,2 03. NANA moved for rec::onsidt~ra:tion oftl:le 
Board's Order Qf dismissal, but 4~ motion was dismissed as untimc!ly. 

: I 

4. NANA fIled a third appeal on or f1lbQut March, 2003 challenging a w'aH test nepmt 
while construction was ongoing. !This Board denied that appl~::al as premature in 
BZA OrderNQ. 17010. ; I 

5. On or about Dece:mber 5,2003, '$f Sunrise facili~~~' was issued Certificate of 
Occupancy (C of 0) No. 66771 ~ DCRA. The first resident moved. i~nto SUIU1lse 

i 

2 The sua sponte r~~rjew P1"l::; is a discretionary r~view process of BZA olrdel'S that is Sl::~t out ill !;e<;tioll. 3128 of the 
Zoning Regulations. 

2 
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on or about January 6,2004, and FWenty-two senior cilizens resid.ed fthere by the 
time of the public: hearing in this appeal. 

The Present Appea.l 

6" The pr4~:sent appeal was fiJ,ed on JNtuary 6,2004, alnd concem.s a challenge to two 
revision pennits, both of which !'re issued by DCRA. prior to the C of C"): pelmit 
B454315 issued by DCRA on Au st 25,2003 (the, August permit)., and pe:r:mit 
B456618 issued by DCRA on No ember 7, 2003 (the November pe:nmt)" 

! ! 

7. Appellant dadms that the Augustirmit, which approved changes at the 7th floor 
roof level, resulted in a stairwell ". d penthouse net being endos(~d, .allegedly in 
violation of setback requirements!· the Zoning RegUlations., 

8. Appellant claims that the Novem~~r pennit, which. approved a reloca:tilon of' a trash 
room enclosure, resulted in an ~~wful increase in the F Nt iElDd a protrusioll into 
the required rear yard. \ 

The Motio!1 to Uismiss 

9. Prior to the: public hearing, Sunri~e filed a motion to dismiss the pre::S1ent appc~aL 
I 

10. Sunrise contellded that the AuguS}ipermit had no zoning impa.cts but that,. in any 
event, that portion of the appeal crallenging the August permit must be dismissed 
as untimely. :! 

I 

11. Sunrise originally claimed that th ;1 'challenge to the: N ovell1ber permit 'w'as barre,d 
by the doctrin'e of res judicata. 'ssence, Sunris<:: daimed. tJb~t all zoning 
challenges had be:en adjudicated' the prior appeals; and, becaus·e the November 
permit {\lade only minor interior ges to the Faeility, no m~w zoning issuc~:s had 
been raised by th(~ present appeal. !Sunrise later withdrew its lC:laim of resjudicata, 
conceding 1hat the relocation of trash room was a~tl exterior chan.ge that could 
have zoning implications and tha . s challenge had not been adjudicated during 
the prior Board appeals. Notwi ding its change in legal theory, Sunrise 
maintained throughout the procee ings that the appeal of the l'lJ"ovember permit 
should be dismissed without a he' . g because it did not state: a iilctlllaI or legal 
basis to support a claim of t:rror. 

12. Given the Appelhmt's cIosle scrudny of the Sunrise:: prqject, including three prior 

3 
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appeals to thi~ Board, the Board ~s persuaded that the Appellant. knew or should 
have known about the August petinit on or about the date it was issued, OIl August 
25,2003. 

13. Appellant filed this appeal on January 6, 2004, more~ than 1210 days after tht~ 
August pennit was issued. 

14 .. Although it may have been difficult for the Appellant to obtain details from 
DCRA regarding the revised per$its and plans, tb.en! is no evidence~ that. DCRA.' s 
actions substantially impaired Appellant'S ability to file an appeal. 

The NOvel!lber Permit 

IS. The November pennit authOri.ze~:among other things, the relocatJon of a trash 
room endosw'e from a location a . acent to the alley stub to thle southeastern. 
comer of the site adjacent to the~. ilding. 

16. The trash room, comprising appr~' ~imately 80 square feet~ abuts the rl;:tlr of tll(~ 
Sunrise building. Although it w .i\built into an I~xisting retaining wall" it is not 
part of the building. It has a roo, at was constructed at grade level.. 

. I 

i, • 

17. According to the project arebitec i : 

FAR, but had a "surplus" FAR 0 

to the architect, relocating the tra: 
exceeded the maximum allowed 

; 

unrise was not I;:::onstructed to its full allowable: 
proximately 187 square feet. .,Also according 
room did not result in an F A.R calculation that 
xbibit 24). 

18. The Appellant did 110t prOvide~ s. tific information as to the runount of allowable 
FAR at the project, the amount 0 fAR existing before the trash room <enclosure 
was movt~d, or tb.e amount ofF ., at the project after it was moved. 

CO~C~(USIONS OF LA,IV' 
; I 

The Appeal of tIle August Permit was IVntimely 
! ' . I 

The District of Columbia Court of Appeals has held that "[t] he: timely filling of an 
appeal with the Board is mandatory and \u1sdictional." lI,fende.lson v. District of 
Columbia Board (~rZoning Adjustment, ~5 A.2d 1090, 1093 CD.C. 1994). TIH~ Board's 
Rules of Practice and Procedure (11 DC Chapter 31) require that. aU appeals be filed 
within 60 days of the date the person fIl' g the appeal had notice or knew of th~~ dec.ision 
complained of, or reasonably should ha e had notice or knOVV!l of the decision 
complained of, whichever is earlier. 11 CMR § 3112.2(a). This 60~day time limit Uta)r 

4 
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be extended only if the appellant shows 1\hat: (1) "There are exceptional circumstances 
that are outside the appellant's control ~d could not have been reasonably anticipated 
that substantially impaired the appellant'~ ability to file an appeal to the Board; and (2) 
"The extension of time will not prejudic¢ the parties to the ~ppeal." 11 DCMR 
3112.2(d). ' 

This appeal, fued January 6, 200t.was untimely filed as to the: August permit. As 
stated in the Findings of Fact, Appellant . ew or should have known about the pennit 
approval when it was issued on August I~' 2003, or shortly thereafter" Thus, under 
section 3112.2(a) oftlle Regulations, the!. ppeal should have been flled within 60 days of 
that date, or by October 24, 2003. Inste it was filed on January 6, 2004, approximately 
136 days after the Appellant was charge :with notice of the: dt~dsion c:omPlaine. d ()f. 

While the Appellant may have had diffi ties in preparing its actual case, the Board did 
not fmd any exceptional circumstances ~.tside of its control that impaired its ability to 
file a timely, good faith appeal with respr~t to the August permit. 

, \ ~ 

The Appeal of tb~yember Perl'!!iJ 

The Res Judicata Issue 

The appeal of the November pe i t i~ not barred by the doctrine of res Judicata. as 
originally claimed by Sunrise. Under th ~?~e of res judicata, once a claim has. been 
litigated, a party is precluded from reliti ~~ ~e same claim in a subsequent 
proceeding. Rherna Christian Center v. . ~515 A.2d 189 (D,C, 1986). .. Howt~ver, the 
appeal of the November peront raised ne • is ues involving the alleged zoning hnpacts of 
the trash room relocation. It was undisp ted y the parties that tihis permit approved the 
relocation of a trash room at the prope .! Because this relocation (~onstituted an. exterior 
change - not a minor interior change as tginallY suggested by Sunrise -- it could 
conceivably have had a zoning impact..t pellant alleged that the rdocation to the rear of 
the property resulted in an unl:awful incr~ e in FAR and an unlawful protrusion into the 
rear yard. While Sunrise denied each of ~ese assertions, the issues were properly before 
the Board for its conside:ration.. .• 

Appellant Failed to Sjate a Claim of A.strative Error 
! ' 

The FAR Claim 
, : 

The Board's jurisdiction in an ap1' .a1 pursuant to the Zoning Act is limitl;!d to 
whether an administrative official erred· the carrying out or enforc:ement of the Zonffig 
Regulations. See D.c" Official Code 6-. ·l.07(g)(1) (2001). With respect to theF.,1\R 
cl~ the Appellant never articulated w t the exact administrative error was, despite 
repeated attempts from the Board to ex ct this i¢ormation. Although the Appellant 
alleged that the trash endosure resulted' l an e~cessive amount of FAR, this claim was 

5 
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neyer stated with any p;miculariDJ. The :Appellant never spe~dfical1y alleg(~d the runount 
ofF AR that existed at the Facility befor¢ithe trash room was moved. Nor did it aUege the 
exact amount by which the allowable FAR had been excleeded, only that it was over that 
permitted as a matter of right. 

The Appellant initially asserted' i~ pre~hearing submission (Attachment 9 
appended to Exhibit 10) that the FAR 4 increased 78 square feet as a result of the trash 
enclosure being moved. When question U by Board members, the Appellant asserted that 
the FAR had increased by 114 square fe i. However, the Appellant never stated what it 
believed the FAR was to begin with. T sure, the AppeUarlt argued that the baseline , 
FAR figure could be ascertained from a an that had been submitted to DCRA .. 
Howe:ver, the plan refenmced by the Ap llant was submitte:d in connection with an 
earlier permit that pn!ceded several desi changes at the project. This plan could not 
possibly have represt~nted the amount of AR at the project at the point that the trash 
room was moved. B(~cause the design c ges necessarily rt~sulted in new FAR 
calculations at each jlIDcture, it was inc bent upon the Appellant to demonstrate the 
exact FAR prior to the relocation of the h room, and the ,amount of additional FAR 
that resulted from lthe trash room being pved. Only by supplying thl~se two critical 
figures could the Appellant have establis 'ed how the trash room relocation irnpacte:d 
upon the FAR. ! : 

Because the Appellant never state~ its FAR claim with any pruticularity, the Board 
is dismissing that portion of the appeal.~s explained abovl~:, the Appellant t:Edled to state 
its FAR- related claim with any degree 0. [particularity, despite being :a.ffordl,~d the 
opportunity to do so during two public h . gs and/or by ~,I\lritten submissions. In the 
interests of fairness and justice, and as a tter of law, the Board. eanilot countenance 
further proceedings on this issue when A. 'peUant has tailed to. state a (:ase that. can t:l(~ 
resPo.nded to. by the Appellee and Sumris and considered hy the Board. 

, 

The Protrusion Glahn 
I 

Appellant claims that the Nove1m pennit allows the tr'"dsh room to unlawfully 
protrude into the rear yard of the prope . The Board disagre{~s witJ:t this asse.rtion as a 
matter of law and finds that the trash roo enclosure lawfuHy occupIes the rear yard. 

Appellant"s claim is based upon ~ ged violations of sf.~ctions 2502 .. 1 and 2503.1 
of the Zoning Regulations. Section 2502 f prohibits projections into required yard'S and 
other open spaces unless excepted elsew· re in section 2502 or section 2503 of the 
Regulations. Section 2503.1 prohibits s ctures in required yards unless exc:epted 
elsewhere in section 2503. However, Ap eUant incorrecl1y concludes that the enc1osUJ[',e 
is a "proj ection" or "structure", when in ct it is an "accessory building". Appellant 
claims the trash mom enclosure is not "a cessory" to the Sumise buildi11g, but is part of 
it. The Board concludes otherwise. As s ted 4t the Findings of Fact, the enclosure abuts 

6 
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the 5UDI"ise fac;ility, but is not pan ofthefbuilding. Having concluded that the trash room 
enclosure is an accessOlY building, the aQard turns to section 250.0..2 of the: Regulations. 
Tbis provision not only permits accessot\y buildings in a rear yard; it limit,; their location 
to the rear yard. As such, the trash roorrt ~nc1osure lawful1y occupie:s the n~ar yard and 
the November permit which approved tij.s location was prope:dy issued .. 

! 

Therefore, for the reasons stated above, l~ is hereby ORDEIllr.D: 
I' 

1. The motion to dismiss the~peal as untnnely is GRi-\NTl~D as to thle 
revised building permit ofAugu~~\25, 200.3. 

Vote taken on May 25,20.04 
VOTE:,:5-0-0 (G(~offrey H. Griffi\~, Ruthanne G. l\ifiller, Curtis L.. Etherly, Jr." 
John A. M~ II., and Carol J.1v1\ip:en, in favor of the~ motion) 

, 

2. The motion to dismiss the ~P, peal on the ground., of res judicata is 
DENIED with. respect to the revi~~d building permit of November '7, 20.03. 

Vote taken on :May 25, 20.04 : ' 
VOTE: s-o··o (Geoffrey H. Griff*r, Ruthanne G. Miller) Curtis L. Ethedy, Jr., 
John A. M:a.tlIl:, II and Carol J. Mi~~n, in favor of the motion) 

! 

3. Thle motion to dismi:ss the ~~peal on the ground that it fails to state a claim 
of administrd.tive error is GRANIt~D with respect to the: revis(~:d building permit 
of November 7, 2003. i i 

Vote taken on May 25,2004 ; i 
VOTE: 5-0-0 (Geoffrey H. Griffi~, ~ Ruthanne G. Miller, Curt. is L. E1tJb.erly. Jr .. , 
John A. :Mann, II and Carol J. Mitt~n, in favor of the motion) 

! : 
: ! 

BY ORDER OF THE D.C. BO~ OF ZONING AD,JUST~iyffiNT 
Each concurring member has apPrRved the issuance of this Decision and Order. 

I ! • 

ATTESTED BY: '-_'.=:. _______ ._. 
RRIL Y R. KRESS" FAIA.J...._ 

i irector, Offi(~e of .l.oning fl 
\ 

JUN 01. 2005 
FINAL DATE OF ORDER: ---.. -!f----
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PURSUANT TO 11 DC1.vlR § 3125.6, nnS ORDER "WILL BECOME FINAL UPON ITS 
FILING IN THE RECORD AND SERWCE UPON THE PARTIES. UNDER 11 DCMR 
§ 3125.9, THIS ORDER WILL BEOOME EFFECTrVlE, TEN DAYS AFTER IT 
BECOMES FINAL. 

SG/rsn 

8 



GOVERNMENT OF ritE DISTRICT OF COLUMBIA. 
OOAltD OJ: ~c ADlVS'l'lMm-IT 

*ir* * 

== BZA APPEAL NO. 11127 

As Director of the. Office of Z~Fg, I hereby c~:rtjfy and attest that on 
__ %.JU;::..N:..:.-.>JO_~ ~ a coP~ of the order (mtered on that date: in this ma.tter 
was: mailed first class, postage pn~paidl ~r delivered via inter··agency mail, to each party 
and public agency who appeared and f!uticipated in the public healing (x).rIlceming the 
matteT, and who is listed below: i : 

Anne Page ChiapeHa 
President, NANA 
5126 Nebraska Avenue, NW 
Washington, DC 20008 

Allison C. Prince, Esq 
Pillsbury Winthrop 
Shaw Pittman LLP 
2300 N Street, NW 
Washington, DC 20037 

Lisa Bell, Esq. 
Senior Counsel 
Office of the General Counsel 
941 North Capital Street, NE, 9tlt Floor 
Washington, DC 20002 

Councilmember Kathleen Patterson 
Ward 3 ,. 
1350 Pennsylvania Avenue, l\fW, Suite lO'?i 
Washington, DC 20004 :: 

I 
ATTEST~D BY: 

EUen Mc:Carthy, Deputy Dhe(:tor 
Office of Planning 
801 North Capitol Street, N.E., 4tib Floor 
Washington, D.C. 20002 

Chainmm 
Advis()ty Neighborhood CmIUnisslion 3/40 
Chevy Chasl~ Community Ctmtl~ 
5601 Connecticut A.v(~nue, l'IJW 
Washington, DC 2001:5 

Zoning Administrator 
Department of Consum.er & Regulatory 

Affairs 
941 Nmth Capitol Stred, NE 
Washington, DC 20002 

/' t / ~\..,..-. 
~ ._---------._--_._. 

JERRlLY R. l{RESS, FA1A I--
Director, Offi.i~e of Zoning 



Supplemental Exhibit 

I 



GOVERNMENT OF THE DISTRlCf OF COLUMBIA. 
nOARD OF ZONING ADJUSTMENT 

*** 

Appeall No. 17054-A of lIenry P. Sailer, et. aI., pursuant to 11 DCMR. §§ 3100 and 3101, :from 
the administrative decisions of the Department of Consumer and Regulatory Affairs (DCRA) in 
the issuance of Building Permit No. B448548 dated January 29, 2003, Building Permit ~ro. 
B451476 dated May 20, 2003, Bald Building Pennit No . .8452193 dated June 13, 20103, for the 
construction of ,a new single-family detached dwelling and pool~ allegedly in ~riola:tion of lot 
occupancy, rear yard, ground coverage, and tree removal requirerntmts of the Zoning Regulations 
in the Chain Bridge RoacVUniv1;:rsity Terrace Overlay (CBlTT)lR-1-A ;wne" at premises 3101 
Chain Bridge Road, N.W. (Square 1427, Lot 870). 

HEARING DATES: October 21,2003, January 27,2004, Febmary 3,2004 

DECISION DATES: November 4, 2003, November 18, 2003, November 2.5" 2003" March.2, 
2004, October 5, 2004 

r.;ORltECTED DECISION AND (m~~ER 

Note: The Board, on October 5, 2004, at a public meeting, approved the: YIlderlins:~, COITel;tions 

made to this order found on page 8. 

This appeal was filed with the Board of Zoning Adjustment (the Board) on July 2, 2003 
challenging nCRA's decisions to appmve a building permit datloo Ianuary 29, 20103 to cons1tru<:.1: 
a single family home at 3101 Chain Bridge Road, N.W .• a related pool pennit dated May 210, 
2003, and a revised building permit dated June 13,2003. Follo'wing ,a pubH.:~ hearin.g in this: 
matter, the Board voted to dismiss the appeal of the January29, 2003 building permcit as 
untimely. to deny the appeal as to the May 20,2003 pool permit, alld to graIlt the appeal as to the 
revised June 13, 2003 building ~~t. 

~otice of Appeal and Notice of Public Hearing 

The Offi.ce OfZOD~lIlg scheduled a hearing on the appeal for Octobe:r 21.2003. In ac~cordancle 
with 11 DCMR § 3113.4, the: OfHce of Zoning mailed notice of the he:aring to the }Ilppdlants, the 
ANC 3D (the ANC for the area concerning the subject property), the proP(lrty O\1me:r, and 
DeRA. 

Parties 
The Appellants in this case are Henry P. Sailer, Lisa S. Kelly, Steven S. WoH;, Arthur :L. Le"i, 
Veronica and Bruc,e Steinwald, Veromque LaGrange, and Benoit Bl'1Jrel (the Appel.bmts). 
Appellants initially represented themselves, but later retained .Patton Boggs, LIP, as wunseL 
Brian Logan, the O'Iwer of the: subject property (the Owner or Mr. Logan), wa:s represented by 

---------------- '------_ .. , ... _-._, .. _-_ .... _-_._---, 
441 ·~th St:rref, N.W., Suite 210-S, Washington, DC 20001 (202) 727-631 I 
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Shaw Pittman, LLP. As the property owner, Mr. Logan is ill.utomahr..aUy a. party under 11 DCMR 
§ 3106.2.1 DCRA was represented by Lisa Bell, Esq., Senior Counsel. 

Persons/Entities in Support of the Appeal 
The ANC and the Palisades Citizens Association (the Association) wrob~ in support ofthe 
appeal, and. the Association's re:presentative, Judith Lanius, t,e~stified in support of the a.ppeal. 

Prelimin2lry Ma!!£r! 
Prior to the public hearing, the Owner filed a motion to dismiss the appeal as untimely. 
Appellant'S and the ANC opposed this motion; however, the Association took no position on the 
timeliness issue. DCRAjoined in the Owner's motion to dismis~, an.d tbe Board heard oral 
argumentft'om the parties on O(~tober 21, 2003. A decision on the motion waC) set f()r November 
4, 2003, then rescheduled, first for November 18, 2003, then 'for Nov,ember 25, 2003. During a 
special public meeting on November 25, 2003, the Board v(Jlted to dismiss the appeal of aU 
issues, except those rdating to the May 20, 2003 pool pemlit cUld the June .20" 2003 re:"ised 
building pel1nit. A h(~g on tlle:se remaining issues was set for January 27, 2004, then 
rescheduled and held on February 3,2004. 

The PositiQ,ns of Ithe Parties on the Remaining Issues 
The AppeUants maintain that the pool pennit was issued in lerror bf~c:a:use thl:~ c:achment tallLk of 
proposed pool would unlawfully extend into the rear yard and il15 staiJrs wmild unlawfully extend 
into the sidle yard. Th,e Owner and nCRA contend that the proposed. pool and stairs are 
pemritted encroachments because they are within the maxinml11 aUo'wable hdght lmder th(~ 
Zoning Regulations. 

The Appellants also maintain that the revised building permit was issued in (,~rror becm;lSe. it 
allowed a ''pervious'' driveway to an al;::cessory garage" and that both the drivi;:way and garage 
violate various requirements of the Zoning Regulations. For ex.amph!., App(~rlallts maintain that 
the driveway and drive courts associated with the garage must b(~ paved witlb impervious 
surfacing; and that even were this flaw to be corrected, the: imp<~viQitlls surfa.ding wowd exc:,eed 
thle maximum allowed under the Regulations. The Owner and DCRA ,contend that since th~~ 
parking spal::~~ in. the garage is not required parking under the Regulations, trille legal requirements 
related to the driveway and garag(~ (and cited by Appellants) an~ not applic:able. 

FINDINGS OF F'ACI 

The Proper~ 
1. The subjt~(:t property is located at 3]01 Chain Bridge Road, N,W., Square 1427 in a portion of 
the R-I-A zone that is subject to tile: Chain Bridge RoadJUI1:iv(~r.sity T(~'rac~~ (CBUT) Overlay. 
TIl,e CBUT Overlay (provided for at 1 1 DCMR § 1565 et. S'f;q.) is designed t() pn~serve and 
enhaJilce the park-like setting of the Chain Bridge RoadJUni.vf.~rsit:y' 'n~1iTace an~a. by regulating 
alteration or disturbanC(~ ofterram, destruction of trees, and ground cov,erage ofperrnittexi 
buildings and other impervious smfaces, and by providing t()! widely space-d residence;s. 

----_._----_. 
J Mr. Logan alscI moved toO intervene in the proc:eeding; however, the Board fDund that such relitef Wii!$ no! necessary 
in view ofhls automatic party status. 
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The Appella!!! 
2. The Appellants are the Owner's neighbors. Arthur S .. Levi o'wns a home at 3045 Chain 
Bridge Road, which is immediatdy to the west of the subject property. .At the: time of the public 
hearing Mr. Levi resided in France and rented his home to tc::nanlts. Hemry P. Sailer resides at 
3111 Chain Bridge Road, which :lS immediately to the east of the subject property. 'Veronica and 
Bruce Steinwald Hve next door to Mr. Sailer - one houst~ removed from the sub:ject property. 
Lisa Kelly and Steven Wolflive at 3117 Chain Bridge Road. inmlediately to the east of the 
Steinwalds, and two houses down from the subject prope:rty. \1 eroruque LaGrang,e and Benoit 
BlareI live at 3106 Chain Bridge Road, directly across the street from the subject property 

The Main Per.mit and Constru(;IDln History at the PropeJ:tt. 
3. The Owner applie:d for a permit to remove some of the tre:es fi'om his property on ()r about 
May 9,2001. The applic:ation included a "Tree & Slope Infornlation FOIm",. an "Affidavit: Tree 
& Slope Prott::c:tion (TSP) Overlay Districts", and a report from a eertified arbolri.st sta;ting that 
certain trees 'were diseased (Exhibit 25). He received Building Permit No. B432497 dated 
August 8, 2001 (the tree pennit) allowing him to remove the tlil~es.. These pemlits were renewed 
on August 6,2.002 and F.~bruary.5, 2003. 

4. On or about NCtve:J.rnber 27,2001, the Owner applied for a pennit to construct a new singl,e­
family home with a svvimming pool and two-story accessory building in the rear yard. The new 
house would replace an existing house at the property. DCRA issued building p~ermit No. 
B448548 (the main building penllit) on January 29,2003 to build a "ne:w single family house as 
per plat and plans". 

5. The Owner demolished the existing house at the property em February 8, 2003, after ff.~ceivil1g 
Building Pennit No. 13448687 for an emergency raze of the house. During that ti:me, a certified 
diseased tree and other trees wer(: also removed. 

6. The Association, through Judith Lanius, complaint"..d to DCRA that the existing house had 
been demolished without a permit and that a healthy "protected tree" had been improperly 
removed. As a result, DCRA Ins:pect:or Stanley Neal visited the property on February 10, 2:003 
and issued a "stop work order" halting con.<>truction. DCRA lift~~d 1he stop work order on or 
about March 21,2003 following a letter from the owner's cowlsd that the stop work: order was 
groundless, and l;on.struction resumed on or about March 24,2003. 

7. The Owner obtained other permits related to the construction of the nc~w home, including 
Building Permit Number B45147 6 issued May 20, 2003, authorizing the: I~onstrueti()n of an 111-
ground pool. 

The Pool Perm!! 
8. The proposed swimming pool is all infinity pool in which SOIll<e of the w'ater from thle main 
pool structure is allowed to spill over the lip of the pool into a xest~rvoir below.. The function of 
the reservoir is tl:) catch the overflow and re-circulate it into the. main swimming pooL 
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9. The pool was first proposed when the Owner submitb~d a building plat dated November 14, 
200.1 (the initial 1'] at) as part of the application for the main P(~t. This ph~t showed the 
proposed house, a "new 2 story accessory building garage/studio," a pool, and all of the proposed 
driveways, steps and Walkways. The plat also depicted the measurements of the rear and side 
yards. 

10. The Ovvner'spool contractor later submitted the initial plat and additiona~ structural 
drawings as part of the application for the pool penni:t. The:re were DO changes in the dimlensions 
and location of the pool after DCRA approved and issued the main ptmrit (Exhibit 38). 

11. The plat and drawings show that the rear wall of the main swimming pool is 25 feet 3 inches 
measured from the m(~an horizontal distance from the rear line of the rear waH of the poolmd 
the rear lot line (Exhibit 38). 

12. The plat and drawings show that the rear waH of the main swlnun:ing pool is approximately 
6 feet above grade, but the lower neservoir is only 4 feet above grade (Exhibit 38). 

13. Leon Paul, thle DCRA Zoning Technician, reviewed tl:te location and siz·I~: ofth.e pool during 
the review of the main building permit and concluded 1that 1th(~ pool and stairs did not ~:xceed 4 
feet above grade at any point and that the minimum rear yard and sidle yard r~;:quiremen:ts had 
been satisfie.d. 

14. The Board (~redits the testimony of the Owner's zoning expert, An::nando l..clur(:nco,. 
regarding the pool, rear yard and side yard measurements. lM[r. :L:n.lren~X) testi:titxi that based 
upon his review of the submitted plat and drawings, the proposed po<Dl was no mon;: thaJn 4 f,eet 
above grade at any point. 

The Revised Permit 
15. The initial plat (upon which the main pennit was based) showed a two story ac<~essory 
building to be located on the property behind the main house and adjaclent to the pool and 1th(~ 
drive court. The accessory building" tenned a "garage/studio" was to bt:: surrounded by terraees 
ana. plantings. Although the initial plat did not depict the building as al)cessi1:,le hy vell.ic:le from 
the driveway or the drive court, it did show a parking space on tlle lowe:r level. 

16. On or about Jun·e 13,200.3, the Owner's architect submittediUl appHcation to revise the main 
building pemJ~t. The stated purpos1e was to "(r]evise [p }ennit #B448548 [the main pennit] to 
show pervious drive to the acceSSOIY garage strul:::ture." Tht~: pl~m1it was issued that same day, 

17. As part of the application, the Owner submitted a revised building ptat dat~:::d June 5, 2003 
(the re:vised plat). In contrast to the initial plat, the revised plat showed that the: accessory garage 
was accessible by a vehicle from the driveway and added a dri:ve"~vay ramp leading from the 
gravel drive court to a lower drive t:::o1llrt adjacent to the al:::cessory garage. It also depicted the 
surface of the driveway and lower drive court as being "pervious" and made other minor changes 
that are not rellevant to this appeal. 'The tenn ''pervious'' is not used in the~ Zoning Regulatiol'lS ... 
However, the Board inteq}rets it to mean the opposite of"impe:t'\~lous", a tenn that :IS use,d in the 
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Regulations and defined to descri.be a surf8!ce that impedes the percolation of water and pLant 
growth. 

, 

18. The: revised plat shows an impervious paved main drive entry h~ading from Chain BrIdge 
Road to a drIveway. At the point: the driveway enters the side yard, it is paved vv1l1th impervious 
drive tracks that measure 7 feet between the outside edges of the paved tracks. The driveway 
continues through the side yard of the house to a paved drive and P€:rvl.OllS drive \::,ourt behind the 
house.. There is also a drive ramp leading from the drive court to the lower drive, c:.ourtadjacent 
to the accessory garage:. The drive ramp is shown as 7 feet wide mul 23 fee::t long and is shOlwn 
as "pervious." 

19. According to the Ownc~r's calcula.tions, there is 7,818 square fe~::t of total im]pc;:rviou:s surface 
coverage on a lot of 15, 654 feet, slightly less than fifty percent of the lot. The impervious 
surface (X)verage is Ilbout 10 square feet shy of the fifty percent, 

Appellants' Knomed:ge of the Conditions Complained Of 
20. The Owner did not establish to thle Board's satisfaction that Appellants kn.j~~r or should ha,vle: 
known about the main pemlit and approvals when the pennit was issued on January 29,2003, 

21. The Owner did 110t establish to thl! Board's satisfaction that Appellants knew or should have 
known about the main pennit and. approvals on February 8, 2004, ~rhen the existing house was 
demolished. 

22. Based upon tlle following faerts, the Board is persuaded that the App(~llants kn<::w or should 
have known about the main permit approvals by March 24,2004: 

(a) One of the Appellants, Henry P. Sailer, testified that h(~ knew ahout the (:onstru(,:tion 
activities :as early as March 24, 2003. 

(b) On or about March 5, 2003,. an article appeared in a .Ilocal newspaper (the Palisades 
News) describing the demolition activities of February 8,2003. The: artilde stated 
that the: tme removal was a violation of the Overlay :wne and that pemlits had bf'..erl 
mistakenly issued. The newspaper also noted that a building p,ell'len.it had been issued 
for "3 101 Chain Bridge Road, new home $1,250:,000, Brian LOg(Ul. ,'I (Exhibit 25).. 

In late MCllfch or early April, 2003 another appeHantl Arthur S. Levi. while in FranCie. 
loontacted Leon Paul, a DCRA zoning technician by (!-mail, st~eking darity from DCR.JI\. 
as to what had changed on the plans in order for them to be approv{:di as in <:omp.liam;e 
with the Zoning Regulations. According to Mr. Paul, Mr.. Levi's e:-Inail indk:ated tllflt he 
had a copy of the original pennit at that time because his comments refe1Tt~:d to that 
permit. 

23. Although it may have been difficult for the Appellants to obtain details from DCRA 
regarding the pennits and plans, there is 110 evidence that DCRA' s actions substantiaHy impa:ired 
Appellants' ability to file the subject appc~al. 
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24. Appdlants filed this appeal on July 2,2003, approxim.ately 100 days after March 24, 2003, 
the date that they kn.ew or should have known of the issuanc~(~ of the original pennit, but less than 
60 days after the issuance of the revised permit and the pool permit 

CONCLY~SOFLAW 

The Distrkt of Columbia Court of Appeals has held that '''[t]lh.e timely filing of an appeal with the 
Board is mandatory and jurisdictionaL" Mendelson v. District of Columbia Board o/Zoning 
Adjustment, 645 A.2d 1090, 1093 (D.C. 1994). The Board's Rules ofPI'ac:tice and :I?rocedure (11 
DCMR, Chapter 31) require that all appeals be filed within 60 days of the date the person filing 
the appeal had. notict~ or knew of the decision complained Of:, or r1!asonahly should have h.ad 
notice or known oftlle decision complained of, whichever is (~arlier .. 11 DCMR § 3112.2(a) .. 
TIlls 60-day time limit may be extended only if the appe1l1ant show's that:: (I) "There an:: 
e:xceptional circumstances that flf1e outside the appellmt'::; control and. could not havle been 
reasonably antidpated iliat substantialily impaired the appella.nt's ability to fi.h!: an appeal to the 
Board; and (2) "The extension of time will not prejudice the :parties to the appl~al.'" 11 DCMR 
3112.2(d). 

1bis appeal, filed July 2,2003, was untimely filed as to the main p1emllt ~md i1s related 
approvals .. As stated in the Findings of Fact, Appellants knew or should havl~ knoWll about the 
permit approvals by March 24, 2003. Thus, under sec:tion 3112.2:( a) of the R.egulatioDs, the 
appeal should have been filed witlrin 60 days of that d.ate~1 or by la.t(~ May, 2003. lnst,ead" it was 
filed in July, 2003, approximately 100 days after the Appdlants EIre: charged with notice of the 
conditions complained of. While the Appellants may ha'lle had diftkultie:s in prep,mng their 
ac:tual case" the Board does not find any exceptional circumstrulC4~ outside of their control that 
impaired their abiility to file a timely, good faith appeal with r,esp·eclt to> tlu~ tnain pem:Jlt 
approvals. 

The appeals of the pool permit (issued on May 20,20(3) and. the revised penrut (issued on June 
13,2003) WC;lre timely filed within 60 days of the conditions IcomplallJlI;xi of~md are propedy 
before the Board. 

Therefore the Board ~ants the motion to dismiss that portion of the appeal n~lated to the main 
pennit, but denies the motion to dismiss with respect to pool permit auld the rc;~v:isedl pemrit. 

The Pool Permit 

TIle Board conc.!udes that DCRA had ample legal basis: for issuing the pool permit, and th.at 
aspect of tht~ appeal is th.erefore denied. The rear yard does not (~xee:ed the minimum size 
required und(~ the Regulations, as daimed by the Appellants:. In a residential district, a rear yard 
must be provided for each structure, The minimum rear yard for the property" which is lo(;ated 
in the R -l-A District, is 25 feet. 11 DCl\ffi. § 404.1. As stalt'f:id above, the: plat shows that the rear 
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wall of the main swimming pool is 25 feet 3 inches measured from the mean hori.:wntal distancle 
from the rear line of the rear wall of the pool and the r,ear lot line (Finding ofF act 11). 

Nor did the pennit approv{~ a pool that encroached into the rear yard or side yard, as claimed by 
the Appellants. Section 2503.2 of the Regulations pennits structures less than 4 te:et above grade 
to occupy a required yard. Under 11 DCMR § 199.1, a swimming pool is at structure (a structure 
is "anything constructed ... the US,! of which required permanent location on the ground, or 
anything attached to something having a pennanent location on the groWld" .. "). A.s dis(~ussed 
above, the lower reservoir of the pool is only 4 feet above grade and the structure, inl:::luding the 
stairs, is no more than 4 feet above grade at any point (Findings of Fact 12-14). 

For these reasons, the Board denies that portion of the appeal th.at dlalleng~:d DCRA"s issuanc~: 
of the po()l pennit. 

The Reviised Pel]nit 

The Board concludes that the revised pemtit was issued in etTOf because the: driveway's surfacle: 
area should have been counted towards the Overlay's limitation on impe:rvious surfacI~s, 
regardless of the Applicant's: representation that the surface would he pervicnls. When so 
counted, the record indicates that the pCTcentage of impervious surface on thl.! site~'Vould ,ex'I::e:ed 
the amount allowed under the Overlay. 

The Owner and DCRA both contend tht-"I'e is 110 requirement for the driveway to be impervioUls 
because it is a driv{~way to a parking space that is not requir\~i. 'nley rely on sections 2101.1\ 
2117.3,2117.4,2117.8 and 2118 . .9 of the Regulations in support of their position that. there are 
no specific access rlequirements f,:>r an "extra" parking space that is not required l.Uldc::r the 
Regulations, and that the parking space within the garage is such ,am optional! '''extra'' spac(!. 
Section 2101.1 pro'\lides that only one off-street parking space is ln~uired D)rll sing!<;:-fiunily 
dwelling; and, according to the Owner, tb(~ "required space" at this property is loc:ated in the side 
yard2

, not within the accessory garage. They c:oncede that sections 2117.3, 2117.4 and 2117 . .8 
set forth standards fbr access driveways and parking spaces, and n;~l.1l:re impervious surfaces for 
both. Howl~ver, the O~mer and DCRA assert that these provisions: apply only to "required 
spaces", not optional spaces. 

However, the Board finds that ev<~n if this were a lawfi.:ll p<!:rviolls driv<:way, it should 
nevertheless have be,en treated as an impe .. rvious surface for the purpose: of cakulating 
impervious surfaces under the CBUT Overlay. Had the Zoning Administrator donl~ so, he would 
have determined that the maximum impervious surface limitations of 11 DCMR § 1567.2 had 
been exceeded. In finding that P('-rv10US driveways should be deemed impervious surfaces for 
this calculation, the Board relies on three regulations and their underlying intent: 

11 DCMR 199.1" the definitional section of the Zoning Regulations. define:s an 
"impervious surface"as follows: . 

an area that impedes the percolation of water into th;~ subsoil 
._------

1 Parking spaces may be located in the side yard wder 11 DCMR 2116.2. 
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and impedes plant growth. Impervious surfa.c:.e:s indude the 
footprints of principal and accessory buildings" footprints of 
patios, driveways, other paved areas, terulis courts, and 
swimming pools" and any path or walkway that is C',()vered by 
impervious material. (39 nCR 1904) (emphasis added.). 

The Board reads this provision as indicating that all foot:prints of dri'veways are to be deemed 
impervious surfaces, by definition, when read in connection with 2500.5" governing private 
garages in an R-I-A or R-I-B District and the CBUr Overlay regula.tions sc::t forth at 1:565 et 
§~ 

2500.5 state'S as follows: 

In an R-I-A or R-I-B District only, an accessory private garage may 
have: a second story used tilr sleeping or living quartt:r:s of domestic 
employees of1he family m;cupying the main building ... 

Pursuant to this regulation the only two- story aCC'f~~!Dr~ buildings: allowed in this District 
are accessory private garages. This regulation could be greatly abused if the: :features: attendant to 
garages, such as access by a driv\~way, were not also r1equired. OtrlleJtVIise any two··story 
accessory building could be called a garage. Subsections 199..1 and 2500 .. 5 Hhould be strictly 
construed in the CBUT District where impervious surface!:s are limitled in orde~r to presc~ry,e and 
enhance the park-like setting of tlu: Chain Bridge RoadiUnivlersity' Tlerr.acc~ District. This 
interpretation is consistent with the intent of the Zoning Commission. in estahlishing thls latld 

other Tree and Slope Overlays. The CBUT Overlay states that among its p\:IlI~P()ses is to 
"[p ]reserve the natural topography" and "[l]imit permitted ground c()'V'<~rage of new and e~xpanded 
buildings and other construction., s<) as to encourage a gem:::raJ! compatibility h~~twecm the siting of 
new buildings or construction and the existing neighborhood" 11 DCMR § 1565.2 (a) and ( c). 
It would be inconsistent with these purposes to pennit an owner to use pervious paving to exceed 
the 50 perce:llt limitation for impervious surfaces, since th~~ point of 1tl1u~ oVjerlay is to retain 5;0 
percent of tl:w lot in a natural state:, not c~ncroached upon by pav1e:tnent, wh(~the~r impervious or 
not. 

The Board thus concludes that the Zoning Administrator erred JlJO. approving the :revised pemtit 
because the driveway to the accessory garage should hay(~: he:e~n treate~i as an "impenriOl~S'; 
surface for lot coverage purposes. As a result, nCRA misca1cula,ted thl! imp\~nrious surface 
coverage Se:ction 1567.2 of the R'~gulations (within the CBUT Overlay provisions) which 
provides that the maximum impervious surface coverage on a lot is fitty percent. Because the 
Board inteIprc~ts the Regulations to require that a driveway be tn!ated:as an irnpervious: s:ur~face, 
the driveway square footage depicted on the plat must be added to the surface coveragle 
cal1:ulations. This was not done. Al:;cording to the Owner's, o';\I~n cakulations" the imperv~ious 
surface coverage was barely within the 50% maximum without including the driveway or drive 
ramp calculations. Accordingly, whtm the foot print of the driv~~\vay is addc::d 10 the I(~akulations, 
the record indicates that the lot coverage for impervious sunfaces would exceed the 50% 
maximum allowed under Section 1567.2 of the Regulations. 'T11e Board is required under § 13 
of the Adviso:ry Neighborhood COmmiSSiQD Act of 1975, effiective October 10, 1975 (D.C .. Law 
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1-21, as amend(~; D.C. Official Code, § 1~309.l0(d)(3)(A», to give "great weight" to the issues 
and concerns taised in th(: affected ANC's recommendations" To give gn;:at weight, the Board 
must articulate~ with partil::ularity and precision why the ANC does or does not o1Ier persuasivl;~ 
advice under thl~ circumstances and make specific findings aJ1d (xmclusions with re~spect to each 
ofthe ANC" issues and concerns. In this appeal, the ANe concurred witll the views advanced 
by the Appellants. For the reasons stated above, the Board finds tlris advice unp(;~rsuasiye with 
respe:ct to the pool permit, but concurs witb ANe's views with nespect to the re'v1.sed pennit 

Therefi)re, for the reasons stated above, it is hereby ORDER1~D that: 

a. the motion to dismiss the appeal as untimely is GRANTEU as to the building 
permit of January 29, 21003 and DENIED as tQi the building permit of May 20, 
210103 and June 13,2003. 

Vote talc(m on November 25,2003 
VOTE: 4-1wO (Geoffrey H. Gri.ffis, Ruthanne G. Miller, Curtis 1.,. Ethe:rl~", Jr., and David 
A. Zaidain in favor of the motion, John G. Parsons" opposed) 

b. the appeal is DENIED with respect to the building pennit of May 20,2003 
Vote taken on March 2, 2004 
VOTE: ,5-0-0 (Geoffrey H. Griffis, Ruthanne G. Miller" CUItiS L. Etherly, Jr., David A. 
Zaidain, md John Parsons) 

c. the appeal is GRANTED with respect to the buHdjng pennitof hme 13,2003 
Vote tak,en on March 2, 2004-
VOTE: :5-0-0 (Geoffrey H. C'l1'i.ffis, Ruthanne G. Miller!I' CurtisL Etherly, Jr., David A. 
Zaidain, and John G. Parsons) 

d.. C01TectioJ1s to Ord(~r No. 17054 APPROVED. Vot:(~ t.ak:e:n on Oc:toher 5, 2004 
VOTE: 5-·0-0 (Ruthanne G. MiUer, John G. Parsons, Gooffre~y H. Griffis, Curtis L. 
Etherly, Jr. and David A. Zaidaill to approve 

BY ORDER OF' THE D.C. BOARD OF ZONING ADJU8TIIr'IKNT 
Each concurring member has approv~..d the issuance of this Decision and Order .. 

ATTESTED BY:~' ~:::~:2::-:'_. ___ . 
~ KiJEsS:' FAIA 

O('T 4 5 2004 ect r, nice of Zoning 
FINAL DATE O]~ ORDER: _,_~ ___ _ 

PURSU.ANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME FINAL UPON ITS 
FILING IN THE RECORD AND SERVICE UPON THE PiUtTIES .. UNDER 11 DCMR 
§ 3125.9, THIS. ORDER W1LL BECOME EFFECTIVE TEN DAYS .AFTER IT 
BECOMES FINAL.SG/rsn 
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*** 
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As Dffcftof 5 af._ Jhe Office of Zoning, I bere~by certify and attest that on 
, ___ ._ zuu. a copy of the order entered on that date in. this matter was mailed 

first class, 11i:>stage prepaid or delivered via inter-agen,;y nllaiL to each. :pmty and public 
agency who appeared and participated in the public be:adng con\=;emin~,~ the matter:, and 
who is listed. below: 

Steven S. Wolf, M.D. 
3117 Chain Bridge Road, N.W. 
Washingto~ D.C. 20016 

Andrew Zimmitti, Esq. 
Patton Boggs LLP 
2550 M Street, N.W. 
Washingto~ D.C. 20037 

John T. Epting, Esq. 
Ashleigh Homf~) Esq. 
Shaw Pittman LLP 
2300 N Street, N.W., 
Washington, D.C. 20037 

Lisa Bell, Esq. 
Laura Gisolfi Gilbert, Esq. 
Dept. of Consumer and Regulatory .. .\ffairs 
941 North Capitol Street, N.E., Suite 9400 
WasbIDgto~ IX: 20009 

Chairperson 
Advisory Neighborhood Commission 3D 
P.O. Box 40846 
Washinbrton, DC 200 16 

Single Member District Commissioner 3D05 
Advisory' Neighborhood Commission 3D 
P. O. Box. 40846 
Washington, DC 20016 ' 

----------------------------,--------- ....... -... ---.. '--, ... --,., .. -.. ---,~-.-. 

441 4th Street, N.W., Suite 210-S, Washington, DC 20001 (202) 727-631 I 1 
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Acting Zoning Administrator 
Dept. of Consumer and Regulatory Affairs 
Building and Land Regulation Administration 
941 North CaJ:~itol Street,. N.E., Suite 2000 
Washington, DC 20009 

Councitmembt!l~ Kathleen Pattt!TSOJ[} 

Ward 3 
1350 Pennsylvania Avenue, N.W. 
Suite 107 
Washington, DC 20004 

Ellen McCarthy 
Office of Planning 
801 North Capitol Street, N.E. 

-Washington, D.C. 20002 

Alan Bergstein 
Office of the Attorney General 
441 4th Street, N:W., 7til Floor 
Washington, DC 20001 

A1TESTED BY: 

rsn 



Supplc~mental Exhibit 

J 



GOVERNMENT OF THE UISTRICr (W CO:LllNIBIA 
Uoard of Zonin2 Adju!!;tmerat 

*** --
Appeal No. 17411 of Paul A. Hasken and Joshua S. Meyer pursuant to 11 DCMR §§ 
3100 and 31. 01, from the administrative decisions of ~:he Department of Consumer and 
Regulatory Affairs (DCRA) in the issuance of Building Pennit No. B465646 dated 
September 9, 2004, Building P(mnit No. B468513 dated Dec:(~mber 17, 2004, and 
Certificate of Occupancy C09912 dated June 10,2005 for the conv(~rsion and occuparlcy 
of an existing 3 unit apartment building to a 7 unit condomil1lium, all<!g,edl.y in violation of 
use and lot occupancy requirem~mts of the Zoning R.egulations in th;~ R-4 :wne, at 
premises 1636 Irving Street, N\V (Square 2591, Lot 203), 

HEARlNG DATES: 
DECISION OA TE,: 

Septl!mber 13,2005 and September 20 . .1 :W05 
September 27, 2005 

This appeal wa~ filed with the Board of Zoning AcUustJ!:nent (the Board) 011 Augrust 5, 
2005 challenging DCRA's decisions to approve bu.ilding pennits dated September 9, 
2004 and December 17, 2004, and a certificate of occupancy dated June to, 2005, In 
response to a motion to dismiss filed by the property owner, the Board scheduled a 
hearing as to '~hether the appeal was untimely. At a special public meeting held 
Septemb"er 27,2005, the Board conduded that the administrative decision complained of 
was the grant of the s(~cond bu.ilding peImit: (issued December 17, 2004) approving the 
proposed conversion of a three unit apartment building to a seven unit condominium and 
that the appeal from that decision was untimely filed. The Board therefore conduded it 
had no jurisdiction over the appeal a.nd voted to grant thle pmperty I)wner's motion to 
dismiss. A full discussion of th,e fal;ts and law that support this conclusion follows, 

PRELIM.lNARX M.1l'TERS 

Notice of Public Heari!!~ 

The Offi<:e of Zoning schedule:d a hearing on the motion t.o dismiss for September 13, 
2005. In a.ccordance with II DCMR § 3113.13, the Office: of Zoning maHed notice of 
the hearing to the Appellants, ANC ID (the ANC in which the subject propetty, IS 

located), the property owner, and DCRA. 

44.1 4tll St., N.W., Suite 210··S, Washington, ·O":c.-i'OO()l-.. ---··-··---·--·------.... 
Telephone: (2D2) 727-6311 E-Mail Address: z;oning info@dc.go~ Weh Site: www.doc2'~dcgo~'.org 
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The Appellants in this case ar,e Paul Basken and Joshua Meyer. Appellants represented 
themselves during the Board proceedings, but were initially represented by the law .finn 
of Kass, Mitek & Kass, PLLC. . 

The Madera Condominium Association, Inc. ("Madera''') and 1636 Irving StTeet, LLC, 
the re,spective owner and developer of the subject prop{~rty~, were represtmted by the law 
fum of Holland & Knight. As the property owner, NIadera was autOInaticaUy a party 
under 11 DCMR § 3106.2 and will hereafter be referred to as the Ovvner. 

ANC 1-0, as the affected ANC, was automatically til party in this Appeal. 1rt a 
Resolution dated September 6, 200:5, ANC 1-D voted to oppose the motion to dismiss 
filed by the property owner. The Resolution was submitted to the Board on September 
12, 2005, following a regularly scheduled monthly meeting with a quorum presenl 
(Exhibit 18). Among other things, the ANC contends that a "'hearing is necessary" to 
resolve the issues involved in the appeal. 

FI;~)INGS OF FAC1~ 
The Property 

1. The building is located at 1636 Irving Street, NW in the R-4 zone a.nd was constructed 
prior to 1958. 

2. The Owner obtained Building Pemrit No. B465646 on or about Se~ptemb(.:r 9, 2004 .. 
authorizing a three- story rear addition to an existing three~ unit apartment building. It 
also provided for the interior remodeling of the existing thrt~e·· unit apartment bun ding 
into a four - unit apartment building. 

3. The Owner obtained Buil.ding Permit No. B468513 (the It"evist~d p,ermit) on or about 
December 17, 2004, authorizing the construction of seven apar1Inent units at the property .. 
The permit stated "Revision to 465646 .- converting 3 units apt. into 7 units. Revision of 
interior for previously approved addition subject to zoning approval ofnurnber of units in 
zone" (emphasis supplied). 

4. The revised permit was the ftrst and only DCRA administrative decision that 
authorized the conversion of the existing structure into a 7-unit apartment lLse. 

5. Appellants "repeatedly tel~~phoned DCRA officials during the construction process, 
expressing concerns about all of [the] apparent zoning violations at the [property]" 
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(Exhibit 8, Appellants' Statement on Appeal, p. 6), and continued to complain to city 
officials even after the units were.: put up for sale, Id. at p .. 2) .. 

6. The converted building was under roof on or about hnuallY 15,2005. 

7. In a letter dated May 26, 2005, DCRA Director Patrkk Canavan indi<;·ated to ANC 1-
D that a zoning review error was made when DCRA issued the building P(,mrits, but that 
DCRA would nevertheless issue the cl~rtificate of occupancy. 1'hl:' lette~r also indic:ated 
that ANC i-D had the right to appeal to the Board the Director's, dec.ision to issue the 
certificate of occupancy (Exhibit 4, Mot.ion to Dismiss, Attal::hmemt. B). 

8. On May 27, 2005, Mr. Basken e-mailed this letter to Mr. lvfeyell :and others and 
requested in th,e e-mail that thl! ANC and the MOWlt Plleasant Historical S()ci(~ty file a 
"fee-free" appeal to the Board (Motion to Dismiss, Attachment C). 

9. Appellants engaged in ongoing negotiations with the: Ownl;:,r and Deve.:loper between 
June 8, 2005 and July 30, 2005. (See e-mails appendt::d to Exhibit 17., Response to 
Motion to Dismiss.) 

10. In the above-referenced ,~-mails, the Appellants rdel" to the c:orustruction as "'in 
violation of the zoning law;" they refer to the "zoning dispute" bf~tv.reen tht~ parties; ,and 
they submit draft settlement proposals to resolve the disputt;'. 

11. DCRA issut~d Certificate of Occ:u.pancy C09912 (the (: of 0) £):r the bailding on or 
about June 10, 2005. 

12. On or about July 21, 2005, Mr. Basken e-mailed Fredf.~ric Press. Esq., a Maryland 
attorney who represented the Owner, and expressed conc::em about "wait[ing] past the 
date[s] of a legally allowable appeal to the [Board]". 

13. Mr. Press responded by email tb(~ next day and stated" among otlH!:r things, that the: 
Appellants had until August 10, 2005 to tile their appeal.. Appellants:' counsel, Brian. 
Kass, was "copied" 011 this e-mail as 'well as the other e-ma:l1s be~twelen Mr. Basken and 
Mr. Press. 

14. August 10,2005 was the 61 st day after the C of 0 was issued. 

15. The ANC decided at a public meeting on July 22,2005 not to appeal. the decision to 
issue the certificate of occupancy. 

16. Appellants filed. this appeal on August 5,2005,231 days after the revised plennit was 
issued, 70 days after they became aware of DCRA's May 26, 2005, letter, and 56 days 
after the C of 0 was issued. 

-- -------------------
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~.~NCLUSIONS OF l~!!\ v.' 

App(~llants have appealed two building permits and a I;ertificate of occupancy on 
grounds that they unlawfully allowed for the expansir,m of four rental prop<::rties into a 
seven-unit condominium comph!x in violation of ct~rt:a.il1 zeming regulations, including 11 
DCMR § 401.3. Subsection 330.5 (c) of the Zoning Regulations allmlil's, within an R4 
District, the conversion of a pre-1958 building to an apartment house. Subsection 401.3 
provides that such converted stmc:tures must have a minimum lot area of 900 square feet 
for each apartment. Appenant~ contend that the Owner's lot is too st11a11 to aUow for 
seven apartments of this size. Accordingly, Appellants assel1 that the permit was based 
upon an erroneous zoning determination. 

Motion to Di!?,miss 
The owner and developer filed a motion to dismiss the appeal for lac:k of 

jurisdiction on groun.ds of timeliness. Acc:ordingly, th,~ Board was bound to conside:r the 
jurisdictional question first, prior to consideration of tlH~ mlerits. Th(~ District of Columhia 
Court of Appeals has held that "[t]he timely filing of an appeal with the Board is 
mandatory and jurisdictional." .,Mendelson v. Dis/tict of Columbia Board qf Zoning 
Adjustment, 645 A.2d 1090, 1093 (D.c" 1994). 

The rules governing the timely filing of an appeal before the Board are se~t forth in 
11 DCMR § 3112.2. Subsecti()n 3112.2(a) provides that an appeal must be fil(~d within 
sixty (60) days from the date the person filing the appeal had notice or knowledge of thl~ 
decision complained of, or reasonably should have had notic(~ or knowledge:, wmcheve:r is 
earlier. Because this appeal involves the erection of a bu.il\<iing., § 3112.2 (b) also applies .. 
That provision states that no appeal shall be filed later tha.n 10 days ,after th~:: stnllcture:. or 
part thereof in question is under roof. I Howeve.~r., § 3112.2(c) provides that 
notwithstanding § 3112.2(a) and (b), an appellant shall have a minimum of sixty (60) 
days from the date of the administrativ(~ decision complained of in whi,:~h to file an 
appeal. Finally, § 3112. 2 (d) provides that the Board may lextend the 60 - day time lirnit 
only if the appellant demonstrates that: (1) There are e:xe~~:ptional circumstanc.es that are 
outside the appellant's control and could not have bee;11 reasonably anticipated that 
substantially impaired the appellant's abiHty to file an appe~al to tht~ Board;. and (2) TJ:1e 
extension of tim(~ will not prejudice the parties to the appeal. 

Pursuant to the Zoning Act:1 the Board has jurisdiction to hear_appeals alleging 
"error in any order, requirememt, dec:ision, determination, or refusal made~ by., .. any 
(District] adminis~trative officer or body in the carrying out or ~mfor<:ermmt of" the Zoning 
Regulations. D.C. Official Code 6-64L07(g) (1) (20Dl).. The:n~fore, thle threshold 

--------
I The subsection goes on to define "uruic:r roof as "the stage of completion of' a structure 01' part thereof when the 
main roof of the structun~ or part thereof. and the roofs of any structures on the main roofor part ther,eof, are in 
place". 
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question in this motion to dismiss is the Board's determination of the enOl" being aHeged 
and the decision in which that enor was made. 

Appellants clearly identitied in their appeal the etTO}" complained of as "the 
decision that the existing structure .... be allowed to expand from four nmtal propt~nies 
into a seven-unit condominium complex.... Developer 1636 Irving St LLC. received 
building permits for seven units l"subject to zoning approval of number of units in zone" 
(B468513) and later, certificate of occupancy for seven units." Accordingly, the t~rr()r 
complained of - that the existing stru,cture .... be allm1VI:~d to expand from four rental 
properties into a seven-unit condominium complex - was madl~ in the :lssuan(::e of the 
referenced pennit. i.e. the revised permit, issued December 17!, 2004. 

Applying the rules set forth in § 3112.2, the time limit for filing an appeal of this 
decision is determined as follows.: This project was under roof on January 15, 200.5. 
Pursuant to § 3112.2(b) (1) an appeal should have been filed by Jan.uary 25, 2005. 
However, because this date is le!Ss than 60 days from when the revised. pennit was issued 
(December 17, 2004), pursuant to § 3112.2 (c) the last date for a timely appeal was 
February 15, 2005. Finally, thl! Board may extend this de~adlilt1e pursuant to § 3112 .. (d) 
upon a finding of exceptional circumstances beyond app,eIlant'l ~ control impairing their 
ability to file a timely appeal, provided the extension of time wi n not prejudice a party to 
the case .. Appellants argue that the language p "subject to ,z91!i~r9Val of number of 
units in zone" on the building permit was confusing and reasonably-l.ed the appellants to 
the conclusion that the decision was not final. 

Even if the Board were to tind that Appellants' confusion was both reasonable and 
an extenuating circumstance beyond their control that impaired their ability to file art 

appeal that circumstance ended on May 26,2005, when the Director of DeltA in a letter 
to ANC 1-D specifically admitted to a, "zoning review error':', Appellants had actual 
knowledge of that letter as indicated by Mr .. Basken's e-mail of May 27, 2005 to Mr., 
Meyer, Council member Jim Graham and others, requesting that the ANC and the Mount 
Pleasant Historical Society file a "fee·,free" appeal to the Board. "c\.ccordingly" thlere can 
be no doubt that by May 27, 2005, Applicants knew that it was time to appeal. 

The question then becomes what amount of time should be allowed for an appeal 
to be filed after the exttmuating circumstlIDces end. Subse:etic)fl 3112.2 is silent on this 
issue, but certainly the rule could not be reasonably interpreted as permitting more than 
the 60 days permitted in the absence ofa reasonable basis for delay, The Board therefore; 
concludes the deadline for filing this appeal was 60 days from whe:n the appelhmts had 
notice or knowledge of the decision complained of. That date is July 26, 2005, 60 da.ys 
from May 27,2005. (D.C. 2001). 

The Board finds that as of May 27, 2005, there were no exceptional circumstances 
outside of appellants' control that could not have been reasonably anticipatl~d and 
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substantially impaired the appellants' ability to file ana.ppeal to the Board.2 On May 27th 
DCRA. disclosed that - despite the zoning error·- the C of 0 would he~ issued,. At that 
point, Appellants, who since thl;: time of pennit issuance had all the information needed to 
file an appeal (including now a. confession of error)! a.lso now knew that it was time to do 
so. Instead they waited 70 additional days to file this appea1. There an; no exceptional 
circumstances that would excus·e this further delay. 

During tllis 70-day period, Appellants purs:UI,~d other avenues to resolve their 
dispute and leven sought to have the ANC appeal in their place. Appellants may v\~ry 
well have wished to avoid the difficulty and expense of prosecuting an appeal. However; 
a party who chooses to engage in negotiations or other ways to resolve a dispute doe~s not 
thereby extend its time for filing an appeal. Waste M'al'lagement, supra,.; Woodley Park 
Community Ass 'n v. District of Columbia Board of Zoning Adjustment. 490 A . .2d 628 
(D.C. 1985). The Board need "not countenance delay in taking an appeal when it is 
merely convenient for an appellant to defer in making that decision. Waste }Janagement, 
supra. 

Nor may exceptional circumstances be found in DCRA" s statement that the C of 0 
may be appealed or Mr. Press's statement that Appellant had until August 10th to do so. 
Neither statement constituted exceptional circumstances that hnpain~d appdlants' ability 
to file the appeal. The Appellants were represented by counsel who were not hindered 
from researching beyond these statements and detennL!iling the de:adlin(~s for filing a 
timely appeal. Accordingly, Applican.ts' August 5, 2005 filing of tlli;~ appeal wa.s 
untimely. 

Finally, Appellants contend that the C of 0, is:S:UI~d on June 10, 2005" is the 
decision being appealed and therefore the appeal is timel.y .. They maintain tha.t DCR.~. 's 
letter of May 26, 2005 invitl~d them to appeal the C of () and, at a minimum, created 
"uncertainty" regarding their appeal rights (Response to Motion to Dismiss, p. 3.) 

Thle Board finds to the contTary. DCRA made no additional zoning decisions 
when it issued the C of 0. Rather, tllie issuance of the C of 0 reflects only an 
administrative judgment of what was fair and equitable in light of th(~ zoning error that 
had been made.:! The only decision that can be asscd.ated with the zoning e~rror 

2 Because the appeal is being dismissed, and the~ c.ondominium may remain in place:, the Board need riot reach the 
'issue of whether there 'was any prejudice to the Owner as a result of any extension of the time to appeaL .. 
Nevertheless, the Board IlIOtes that the Owner was .on notice that Appellants had serious conce1t1l1S about the legality 
of the conversion and knew that an appeal was being considered. 

3 The Appellants did not a.ppe~al the valid:ity of thalt detemlination. The Board therefore expresses no vie:w with 
respect to the validity of that decision or even whether the issuance of this C of 0 was "based in whole~ or in part 
upon any zoning regulation", D.C. Official Code § 6 .. 641.07 Cd). 
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complained of (the inadequate lot siZt~) is the revised permit and therefore that is the only 
decision that can he appealed on that ground. 

Moreover, Appellants' argument does not gi ve~ li~ffe(~t to § 3112.2 (b) (1) and (c), 
which bars an appeal of a decision involving "the ere:ction, construction, reconstruction, 
conversion, or alteration of a stm(;ture or part thereof", if the appe~al is "filed more than 
ten days after a structure is "'under roof' or "sixty (60) days from the date of the 
administrative decision complained" whichever is the last to OCCUI'" EVle:n if Appellants 
correctly cha.racterize the building p'~rmit as reprt~s~.mtillg an im~oUlplt~te decision, it 
clearly involved and authorized the construction complained of here. A.nd indeed the 
constmction proceeded . under the re~vised permit and the project was under roof 
approximately a month later. To permit ,in appeal to be fiJed based upon e:verlts that occur 
more than ten days after a structure becomes "under roof' is contrary to the Zonin,g 
Commission!s "intent in paragraph (b) '" to establish a tirm deadline beyond which no 
appeal could he filed". Order No .. 0201, Case No. 02··0, (50 DCR 1200 (Febnlary 7, 
2003.) 

The Board is required un.der § 13 of the Advisory l\feighborhood Commission Act 
of 1975, effective October 10, 1975 (D.C. Law 1-21), as amended; D.C. Om.cial Code § 
1-9.10(d)(3)(A)), to give "great weight" to the issues a.nd ,;oncems ra.ised in the a£fect(~d 
ANC's recommendations. ANe I-D votled to oppose the Motion to Dismiss" but state~d 
only that it wanted the Board to consider the merits of the appeaL As stated in this 
Decision and Order, because the appeal was. untimely filed, t.h(~: Board lack.s jurisdiction 
to do so. 

For reasons discussed a.bove, the Board must grant the motion to dismiss the 
appeal. It is hereby ORDER1~D that the motion to dis:miss the appeal as: untimely is 
GRANTED. 

Vote taken on September 27,2005 
VOTE: 5-0-0 (Geoffrey H. Griffis, Ruthanne G. Miner, Curtis L. Etherly, Jr., 

John A.. Mann n and Kevin Hildebrand in s.upport of the motion) 

BY ORDER OF THE D.C. BOARD OF ZONING AD.JlJST1V{ENT 
Each concurring member has approv{~d the issuance of this De~cision and Ordl;~r.. 

/--7 " 
~/ I 

TESTED BY
' ... ~./' l .......... _·-.......-.. .......... """" AT: "./ ... . ____ . ____ . ___ ~._._ 

~RRIL Y R.:,KRE~~, ~ A1ACf.-
Director, Ofll:ICt~ of Z,omng 

MAR 232006 
FINAL DATE OF ORDER: 

. ..-~.-.----------.. -.----~--,--
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PURSUANT TO 11 DeMIt ~ 3125 .. 6, TIllS ORDER WILL BECOME FINAL UPON ITS 
FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER 11 DCMR 
§3125.9) TI·ns ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT 
BECOMES FINAL. 
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As Director of the Office of Zoning, I hereby <~ertifY and attest that on 

MAR 2 3 2006 , a copy of the order entered on that da.te in this matter was mailed 
first class, postage prepaid or delivered via inter-agency m.aiI, to each party and public 
agency who appeared and partidpated in the public hearing concerning tIle matter, and 
who is listed below: 

Paul Basken 
1638 Irving Street, N.W. 
Washington, D.C. 20010 

Joshua Meyer 
1640 Irving Street, N. W. 
Washington, D.C.20010 

Paul 1. Kiernan, Esq. 
c/o The Madera Condominium Associa.tion, Inc 
& 1636 Irving LLC 

Holland & Knight 
2099 Pennsylvania Ave.nue, N.W .. , Suite 100 
Washington, D.C. 20006 

Chairperson 
Advisory Neighborhood Commission ID 
P.O. Box 43529 
Washington, D, C. 20010 

Single Member District Commissioner ID05. 
Advisory Neighborhood Commission 1 D 
P.O. Box 43529 
Washington, D.C. 200]0 

Bill Crews 
Zoning Administrator 
Dept. of Consumer and Regulatory Affairs 
Building and Land Regulation Administration 
941 North Capitol Street:, N.E., Suite 2000 
Washington, D.C. 20002 

4414th St., N.W., Suite 210-S, Wa.shington, O.(.:~·-20001--·----·-·-·---·-
'Telepbolle: (202) 72'7-6311 E-Mail Address: !oning inif!!!@.9c.gov Wleb SHle: wl'I'w,docz.d(.'goY.orll: 
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CotmL'arnen'1b9' JiIn Gnlham 

Ward One 
1350 Pennsylvania Avenue, N.Vv'. 
Suite 105 
Washington, D. C. 20004 

Ellen McCarthy, Interim Director 
Office of Planning 
801 North Capitol Street, N.E. 
4th Floor 
Washington, D.C. 20002 

Alan Bergstein 
Office of the Attorney General 
441 4th Street, N"W., i h Floor 
Washington, D.C. 20001 

David Rubenstein 
Deputy General Counsel 
941 North Capitol Street, N.E. 
Suite 9400 
Washington, D.C. 20002 

ATTESTED BV: 

TWR 
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