
***CURRENT THROUGH D.C. LAW 16-163, EFFECTIVE SEPTEMBER 19, 2006, AND 
THROUGH D.C. ACT 16-474 *** 

*** ANNOTATIONS CURRENT THROUGH JUNE 22, 2006 *** 

TITLE 2. GOVERNMENT ADMINISTRATION 
CHAPTER 18. ADMINISTRATIVE REVIEW OF CIVIL INFRACTIONS 

SUBCHAPTER II. PROCEDURES 

+ GO TO DISTRICT OF COLUMBIA CODE ARCHIVE DIRECTORY 

D.C. Code§ 2-1802.03 (2006) 

§ 2-1802.03. Hearing [Formerly§ 6-2713] 

(a) The administrative law judge or attorney examiner shall conduct a hearing on a notice 
of infraction in accordance with Chapter 5 of this title, except as otherwise provided by this 
.chapter. The Mayor shall bear the burden of establishing an infraction by a preponderance 
of the evidence. · 

(b) If a respondent fails, without good cause, to appear at a hearing of which the 
respondent has been served a notice, the administrative law judge or attorney examiner 
may proceed with the hearing and enter a final order in the case. 

(c) After due consideration of the evidence and arguments, the administrative law judge or 
attorney examiner shall determine whether the Mayor has established the infraction. Where 
the Mayor has not established the infraction, the administrative law judge or attorney 
examiner shall enter an order dismissing the notice of infraction. Where the Mayor has 
established the infraction, the administrative law judge or attorney examiner shall enter an 
appropriate written order, which shall set forth findings of fact, conclusions of law, and a 
sanction. 

(d) An order entered pursuant to this section is civil in nature. 

(e) Upon a finding that the respondent has committed the infraction, the administrative law 
judge or attorney examiner may order the respondent to pay a civil fine and, where 
appropriate, penalties pursuant to § 2-1801.04(a)(2) and costs pursuant to§ 2-1801.04(b). 

(f) The administrative law judge or attorney examiner may suspend any permit or 
license which authorizes the respondent to engage in the activity to which the 
infraction relates if the respondent fails to pay any fines, penalties, and costs, with 
interest thereon, in accordance with the administrative law judge's or attorney 
examiner's order. Suspension of the permit or license shall continue until the 
respondent complies with the administrative law judge's or attorney examiner's 
order. 

(g) Upon request of the respondent, the administrative law judge or attorney examiner may 
stay the imposition of any sanction imposed pending administrative review. 

(h) The Mayor may cause to be entered any final order requiring a respondent to 
pay fines, penalties, or costs ~~J.LIBfj __ QIMJ. ·oo •dJwrrespondent in the Civil 
Actions Branch of the Civil DivDi'O'it'~ a~fO'u'rt of the District of 
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Columbia. The Mayor may enforce the judgment in the same manner as any other 
civil judgment may be enforced under District law. 

(i) The Mayor may place liens on property for nonpayment of fines, penalties, and costs as 
follows: 

(1) The amount to be paid under a notice of infraction shall be a continuing and perpetual 
lien in favor of the District upon all property, whether real or personal, belonging to the 
respondent and shall have the same force and effect as a lien created by judgment. Interest 
shall accrue thereon at the rate of one and 1/2% per month, or part thereof, from the date 
of the order or default final order. 

(2) The lien shall attach to all property belonging to the respondent at any time during the 
period of the lien, including any property acquired by the respondent after the lien arises. 

(3) The lien shall have priority over all other liens, except liens for District taxes and 
District water charges. The lien shall be satisfied by payment of the amount of the lien to 
the agency that issued the final order; provided, that the lien shall not be valid as against a 
bona fide purchaser, holder of a security interest, mechanic's lienor, or judgment lien 
creditor until notice by filing in the Recorder of Deeds. 

(4) For reasonable cause shown, the Mayor may abate the amount of the final order. 

(5) The Mayor may contract with any person to collect the amount of the lien and 
remunerate the person by fee, by a percentage of the amount collected, or both. 

(6) Notwithstanding the foregoing, if the lien has been converted to a real property tax 
lien under§ 47-1340, the real property tax lien shall be enforced under Chapter 13A of Title 
47. 

(j) The Mayor may enforce payment of the fines, penalties, costs, and interest imposed 
against the real property of the respondent as follows: 

(1) The agency that issued the notice of infraction shall record a real property tax lien, 
captioned "Notice of Converted Real Property Tax Lien", with the Recorder of Deeds stating 
the name of the respondent, describing the real property against which the real property tax 
lien attaches by square and lot number, and specifying the amount of the real property tax 
lien. The real property tax lien shall be deemed a delinquent real property tax from the date 
of the conversion, shall accrue interest at the rate of interest charged for delinquent real 
property tax, and shall be perpetual. Subject to § 47-1340(f), payment thereof shall be 
credited to the General Fund of the District of Columbia. The real property may be sold at 
the next tax sale, regardless of the date of the conversion, in the same manner, under the 
same conditions, and subject to the same impositions of interest, costs, expenses, fees, and 
other charges, as real property sold for delinquent real property tax. 

(2) The aggregate amount of the fines, penalties, costs, and interest secured by the lien 
imposed under subsection (i) of this section may appear on a real property tax bill, and 
such aggregate amount shall (A) be deemed an additional real property tax to be collected 
in the same manner and under the same conditions as real property tax is collected, 
including the sale of the real property for delinquent tax; (B) be credited to the General 
Fund of the District of Columbia; and (C) be subject to the same penalty and interest 
provisions as delinquent real property. tax is subject as of the date of such real property tax 
bill. The lien under subsection (i) of this section, with penalty and interest as provided under 



this section, shall be converted to real property tax as of the due date for payment of the 
real property tax bill if payment is not made. 

HISTORY: 1981 Ed., § 6-2713; Oct. 5, 1985, D.C. Law 6-42, § 203, 32 DCR 4450; Mar. 8, 
1991, D.C. Law 8-237, § 2(i), 38 DCR 314; Apr. 27, 2001, D.C. Law 13-281, § 105(b), 48 
DCR 1888; April 13, 2005, D.C. Law 15-354, § 9(b), 52 DCR 2638. 

NOTES: 
SECTION REFERENCES. --This section is referenced in§ 42-3131.14. 

EFFECT OF AMENDMENTS. --Section 105(b) of D.C. Law 13-281 substituted "and costs, with 
interest thereon, "for "or costs" in (f); and rewrote (i). 

D.C. Law 15-354 substituted "notice of infraction" for "final order" in the first sentence of 
(j)(1). 

LEGISLATIVE HISTORY OF LAW 6-42. --See note to § 2-1801.01. 

LEGISLATIVE HISTORY OF LAW 8-237. --See note to § 2-1801.06. 

LEGISLATIVE HISTORY OF LAW 13-281. --See note to§ 2-1801.02. 

LEGISLATIVE HISTORY OF LAW 15-354. --See note to § 2-1801.03. 

EDITOR'S NOTES. --For provisions regarding the Mayor's authority to issue rules to 
implement the Abatement and Condemnation of Nuisance Properties Omnibus Amendment 
Act of 2000 in accordance with the District of Columbia Administrative Procedure Act, see § 
601 of D.C. Law 13-281. 



WElL'S CODE OF D.C. MUNICIPAL REGULATIONS 
Copyright (c) 2006 by Weil Publishing Co., Inc. 

All rights reserved 

*** THIS DOCUMENT IS CURRENT THROUGH THE OCTOBER 2006 REVISIONS *** 

TITLE 16. CONSUMERS, COMMERCIAL PRACTICES, & CIVIL INFRACTIONS 
CHAPTER 31. CIVIL INFRACTIONS: ADMINISTRATIVE PROCEDURES 

CDCR 16-3117 (2006) 

16-3117. COLLECTION PROCEEDINGS AND LIENS 

3117.1 The failure of a respondent to pay monetary sanctions imposed by an All 
or to comply with a decision of an All within fifteen (15) days of the date of 
service of the decision shall subject the respondent to suspension of the 
respondent's license or permit. 

3117.2 The Director may refer to a collection agency or the Corporation Counsel cases 
which involve a respondent's failure to make timely payment for the initiation of civil 
proceedings to collect fines, penalties, costs, and interest owed by the respondent. The 
Director may contract with any person to collect the amount of a lien and pay such person a 
fee or percentage, of the amount collected, or both. The civil proceedings may result in 
garnishment of wages, attachment of property, and liens and foreclosures against property. 

3117.3 A lien shall be satisfied when a respondent submits payment in full to the agency 
that issued the final order. 

3117.4 The failure of a respondent to pay the amount owed under a final order shall result 
in a continuing and perpetual lien in favor of the District. 

3117.5 A lien which results from the amount to be paid under a final order shall have the 
same force and effect as a lien created by a judgment 

3117.6 A lien shall be in favor of the District upon all real and personal property owned by 
the respondent. 

3117.7 A lien shall attach to all property belonging to the respondent including any property 
acquired by the respondent after the lien arises. 

3117.8 A lien shall have priority over all other liens except the following: 

(a) Liens for District taxes; and 

(b) Liens for District water charges. 

3117.9 The Director may take the following steps to collect fines, penalties, costs, and 
interest imposed against real property owned by the respondent: 

(a) The lien shall be recorded with the Recorder of Deeds as a real property tax lien 
captioned "Notice of Converted Real Property Tax Lien" and immediately deemed a 
delinquent real property tax; 



(b) The lien shall include the name of the respondent, description of the real property by 
square and lot number, and the amount of the real property tax lien; 

(c) The lien shall be a delinquent real property tax from the date of the filing of notice with 
the Recorder of Deeds; 

(d) Interest on the lien shall accrue at the rate of interest charged for delinquent real 
property tax; and 

(e) The real property may be sold at a delinquent real property tax sale in the same manner 
as real property sold for delinquent real property tax. 

3117.10 The amount secured by a lien may appear on the real property tax bill and shall be 
an additional real property tax to be collected in the same manner and under the same 
conditions as real property tax is collected. 

3117.11 If payment has not been made by the due date for payment of the real property 
tax bill, a lien shall immediately be converted to a real property tax. 

3117.12 The Director may prepare a list of delinquent respondents who have not paid or 
appealed the final order within fifteen (15) days.of personal service. 

3117.13 The Director may publish periodically the delinquent list in one (1) or more general 
circulation newspapers published in the District. 

3117.14 A lien shall be valid against the following persons when notice has been filed with 
the Recorder of Deeds: 

(a) Bona fide purchaser; 

(b) Holder of a security interest; 

(c) Mechanic's lienor; or 

(d) Judgment lien creditor. 

History of Regulations since Last Compilation by Agency (July 1998) 
May 31, 2002 16 DCMR 3113.6, 3114 amended, 3114.2 new, 3117 amended, 3117.2 
amended, 3117.3 to 3117.14 new, 3118.1 amended, 3118.2 amended 3118.14 new, 3199 
amended at 49 DCR 4995 by the Department of Consumer and Regulatory Affairs; statutory 
authority D.C. Official Code§§ 2-1801 et seq. (2001), Mayor's Order 86-38 



GOVERNMENT OF TliE DISTRlCT OF COLUMBIA 
DEPARTMENT OF CONSU1.\1:ER AND REGULATORY AFFAIRS 

OFFICE OF ADJlJDICAnON 
941 NORm CAPITOL STREET, NE- ROOM #9100 

P~O. Box 3"7140 

IN THE MATTER OF 

W ASBINGTON, DC. 20013-7200 
(202) 442-8167 

J.M.M. CoJ;poration 
t/a Fun Fair Video 

2002.;.0AD-003 
zo~z-6Af)~()04 

919 -- sih Street, NW 
Washington, DC 20002 

DECISION AND ORDER 

STATEMENT OF THE CASE 

On June 20, 2000 and July 2, 2002, the Respondent was found liable for operating 
outside the scope of his Certificate o(Occupancy. ·on. February 27, 2002, the Department 
of Consumer and Regulatory Affairs served the Respondent with a No~ce of Intent to 
Revoke Certificate of Occupancy #B 17 6169 and Notice of Intent to Revoke Mechanical 
Amusement License #31005263. As provided in each of the notices, 'the Respondent 
requested a hearing on the intents to revoke, which was scheduled initially for May 31, 
2002. 

On or about May 21, 2002, the Respondent filed a. motion for discovery, 
continuance, and for the provision of foreign language interpreters at the hearing. In an 
order rendered July _9, 2002, the Respondent's motion for a .continuance and foreign 
language interpreters was granted, but denied as to discovery. In lieu of discovery,. the 
parties were to file prior to the hearing a list of their witness~s, a list of their exhibits, any 
stipulations, and any novel legal issues presented by the case. 

The Respondent followed With a motiori to dismiss arguing that the government 
was estopped from trYmg the Respondent for tq.e same offenses twice. and that the 
sexually oriented business enterprise regulations are unconstitutional. The Respondent's 
estoppel argument was based primarily on timing in that he was served with the notices· 
of intent to revoke his cff&~~~~M~~Bflbusiness license at the same time 
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notice of infraction violations based on the same fact pattern were pending. As the 
Petitioner in its response correctly points out, these are two entirely separate causes of 
action that lead to entirely different results. And, as the Respondent has been repeatedly 
informed, this forw.,n lacks jurisdiction to rule on the constitutionality of District of 
Columbia laws, TU.les, and regulations. Therefore, the Respondent's motion to dismiss is 
denied. 

The hearing in this matter was held over two days, July 29th and July 30th, 2002 
and was facilitated by·the presence of two Spanish language interpreters as requested by 
the Respondent. At the conclusion of the hearing, the record was left open until 
September 3, 2002 solely for the submission of proposed findings of fact and conclusions 
of law. Along with the allowed post hearing submission, the Respondent also submitted a 
motio~ to supply.!?l;;~~~ Jh~ .. ~~cord~ \Vith .. lfP.4ate4 .. a11di9.~pe ce;1ifi~~tiQ.~, ~d .. with_ ~ 
transcript by· 'ari official· coUrt· tept>rter of th'e Match 5th . and :gtn, 2002 aihrtinisfr.a:tive 
hearings on Notices ofinfractions #028120.aiid #035446. Insofar as the recerd closed for 
documentary evidence on July 30, 2002, the Respondent's motion to supplement the 
record is denied. · 

Matthe~ J. Green, Jr., Esq., represented the Government/Petitioner. Jonathan L. 
Katz,-Esq. represented the Respondent. 

The hearing in this matter was conducted in accordance with the District of 
Columbia Administrative Procedures Act, D.C. Official Code§ 2-501 et seq. (2001); 12 
DC:MR 118.4.1, and, D.C. Official Code §47-2844 et seq. (2001) 

ISSUES 

The issues in this matter are as follows: 

Exhibits 

1. Did the Respondent operate his business outside the scope .of its 
Certificate of Occupancy? 

2. Did the Respondent operate his business in such a manner that it would he 
in. the public interest to revoke his mechanical amusement business 
Iic·ense? 

SUMMARY OF THE EVIDENCE 

The Government/Petitioner introduced the following exhibits, which were 
admitted into evidence: 

Exhibit #1: Office of Compliance Investlgatlve Report dated September 19, 
2001. 

In the Matter of J.M.M. Corporation, 2002-0AD-003/004 
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Exhibit #2: Mechanical Amus·ement Machine business license record for 
J .M.M. Corporation. 

Exhibit#3: Certificate of Occupancy #B176169 issued to J.M.M. Corporation 
on November 19, 1996~ 

Exhibit #4: Application of J .M.M. Corporation for Certificate of Occupancy. 

Exhibit #5: Copy ofNotice of Infraction #035446. 

Exhibit #6: Copy of Notice of Infraction #028120. 

Exhibit #7: 8eries of photographs shoWing merchandise and interior layi:iut of 
the business. 

Exhibit #8: February 5, 2002 MPD memorandum on arrests in the area of Fun 
Fait Video. 

Exhibit #9: OAD Decision and Order on NOI #042251 rendered June 20, 
2000. 

Exhibit #10: OAD Decision and Order on NOI #028120 and NOI #035446 
rendered. on July 2, 2002. 

Exhibit #11: Washington, D.C. street map. 

The Respondent introduced the following exhibits, which were admitted into 
evidence: 

Exhibit #1: Series of 15 photographs showing the interior and exterior of Fun 
Fair Video on February 26, 2002. 

Exhibit #1A1
: Enlargements of the photographs in Exhibit #1. 

Exhibit #2: Schematic of the floor plan for Fun Fair Video. 

Exhibit #3: Transcript of testimony of Toye Bello at the hearing on NO Is 
#028120 and #035446. 

Exhibit #4: Transcript oftes·timo:ny of Michael Johnson. 

1 During the hearing, this group of photographs were marked and introduced as "Respondent's Exhibi~ #3". 
A later review of exhibit numbering detennined there was a previously designated Respondent's Exhibit 
#3. Therefore, the photographs have been renumbered as "Respondent's Exhibit #lA". 

In the Matter of J.M.M. Corporation, 2002-0AD-003/004 
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Exhibit#S: Transcript of testimony of Adgie O~Bryant at the hearing on NOis 
#028120 and #035446. 

Exhibit #6: Certification of tape recording~. 

Exhibit #7: January 29, 1998 Opinion of the Zoning Administrator. 

Testimony 

For the Petitioner: 

Antho~y H;9.oks~. ~v~~~{lt9r., :Office of C~:Plil;ltlce, Weights,. and M~~ures 
S·erge~t A. :&riltktJilk~y, l\.Wb 

For the Respondent: 

Jose M. Montiel,·owner, J.M.M. Corporation 
Sandra Castro, Legal Assi£tant, Marks & Katz 
William Vain, Private Investigator, Hoale & Kanaka and Associates 

Spanish language interpreters provided by International Language Services, L.L.C.: 

Karin Storch 
Monique Fernandez 

FINDINGS OF FACT 

Based upon the substantial evidence presented at the hearing, the followin-g 
Findings of Fact are made: 

I. The Respondent, J.M.M. Corporation, operates the bu~iness Fun Fair Video at 
919- 5tii Street, NW. Jose M. Montiel owns the J.M.M. Corporation. 

-2. On November 19, 1996, the Respondent applied for a certificate of occupancy for 
the· location 919- 5th Street, NW to operate a video me~bership store with retail 
sales. 

3. On November 19, 1996, the Respondent was issued Certificate of Occupancy 
#B 17 6169 to operate a video membership store, not sexually oriented. 

4. On April 28, 1999, the Respondent obtained a mechanical amusement license to 
operate ten (10)video booths at 919- 5th Street, NW. The license was renewed on 
June 1, 2001, #31 005263, and expires on May 31, 2003. 

In the Matter of J.M.M. Corporation, 2{}02-0AD-003/004 



5 

5. The Respondent's inventory consisted of both general and adult videos and DVDs 
and adult se,xual accessories plus a·sepafate room devoted to the video booths that 
showed only X-rated videos. 

6. On June 20, 2000; a Decision a~d Order was rendered finding the Respondent 
liable for the civil infraction charge of operating in a manner that the actual 
occupancy did not conform with that permitted. 

7. On August 22, 2001, the Office of Compliance conducted ari invesqgation of Fun 
Fair Video that resulted, in a detern$lati.on that a significant portion of the 
Respondent's stock in trade was sexually. oriented and the certificate · of 
occupancy did not include tP:e op:eration of mechanical ami.isemep.t machines. 

8. On September 9, 2001, the Respondent was issued Notice of 1rrt1-act;ion #028120 
for operating in a manner that the actual occupancy did not conform with that 
permitted. 

9. On September 13, 2001, the Respondent was issued Notice ofln.fi:action #035446 
for operating in a· manner that the actual occupancy did not conform with that 
perrrritted. · 

10. On February 27, 2002, the Department of Consumer and Regulatory Affairs 
served upon the Respondent the instant notices to revoke the certificate of 
occupancy and the business license. 

11. On July 2, 2002, a Decision and Order was rendered finding the Respondent 
1~~ble based on Notices of Infraction #028120 and #035446 both charging 
operating outside the scope of the certificate of occupancy. The Respondent was 
also declared a recidivist and the associated fines were doubled. 

12. The Respondent'·s video booths projected only· sexually explicit videos that the 
customer p~d $1.00 for five minutes of viewing time. 

13. The Metropolitan Police Department received an increase in the number of 
co111p"laints about prostitution in the area when the Respondent's business was 
open. 

14. One of the arrested prostitutes was identified as having frequented the Fun Fair 
Video store. 

15. Condom wrappers were folllld on the. floors of the video booths and in the aisles 
outside. the booths. 

16. A male customer masturbated while inside one of the video booths. 

In the Matter of J.l\f.M• Corporation,. 2002-0AD-003/00_4 
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DISCUSSION 

Certificate of Occupancy. On February 27, 2002, the Department of Consu,mer 
and Regulatory Affairs served the Respondent with a Notic.e of Inte;nt to Revoke 
Certificate of Occupancy Number B176169. The notice of intent to revoke was issued 
pursuant to D.C. Official Code§ 2-509(a) (2001), which provides in any contested case 
the parties must be given reasonable notice of the hearing. In the instant case, the 
Government/Petitioner proposes to revoke the Respondent's certificate .of occupancy 
after the Respondent was found on several occasions to be operating his business so as 
not to confom1 with that penilitt¢d by the occUpancy permit. 

. This action to revoke ~e R~~poJ:!.denr s certi-~cate of q.c¢up~cy i$ -~~en ·pursuant 
to f2 DCMR § 118.4, which··states "tf1 he Ditecfot is authoriZed to revoke a: c:ertifi.c~te 
of occupancy pursuant to any of the sections i 18.4.1 through 118.4.5." Section 118.4.1 
states "[A] ny certificate of occupancy previously issued or issued pursuant to Section 
118.0 shall be revoked by the Director, after notice, if the actual occupancy does not 
confonn With that permitted." 

In its· charges and specifications and evidence and testimony at the administrative 
hearing, the Government!l?etitioner attempted to demonstrate that the Respondent was 
operating a sexually oriented business, which was contrary to the certificate of occupa.:ncy 
he·was issued. Admitted into evidence were documents to show that on November 19, 
199.6 the Respondent applied for. and received Certificate of Occupancy #B 17 6169 to 
operate a video membership store with retail sales and rentals at 919- 5th Street, N.W. 
The certificate of occupancy states on its face that the pU!pose is "Video Membership 
Store" "Not Sexually Oriented". The evidence also shows that on April 28, 1999 the 
Respondent :obtained a mechanical amusement license to operate ten (10) video booths at 
this same location. 

At the hearing, the Government/Petitioner brought forth both documentary, and 
testimonial evidence to support revocation of the Respondent certificate of occupancy 
pursuant to 12 DCMR § 118 .4.1. Two separate decisions and· orders were admitted into 
evidence to show that on three separate dates the Respondent had been issued notices of 
infraction for using a building without complying with the certificate of occupancy and 
had been found in violation. and. assessed a fine. In addition:, in the most recent decision 
and order on July 2, 2002, the Respondent was declared a recidivist and the fines were 
doubled. 

In each of the administrative hearings on the notices of infraction, the presiding 
judge based his decision on the amount of floor area, services and products devoted to 
what was determined to be a sexually oriented business enterprise. The regulations at 11 
DCMR §·.199.1 defines "sexually-oriented business establishment" as follows: 

"[a] n establishment having· as a substantial or significant 
portion of its stock in tJ::ade, books, magazines, and other 

In the Matter of J.M.M. Corporation, 2002-0AD-003/004 
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periodicals; films, materials, and articles or an establishment 
that presents as a substantial or significant portion of its 
activity, live performan'?eS, films, or other material Which .are 
distinguis~ed or characterized by their emphasis on matters 
depicting, describmg, or related to specified. sexual activities 
and specified anatomical areas." 

The,Petitioner and the Respondent look to the January 29, 1998 opinion of the 
Acting Zoning Administrator to support their respective arguments on the 
interpretation. of what constitutes a sexually oriented business establishment. In an 
opinion entitled ·"Detennining Whether a Retail or Wholesale Video Store Selling or 
Renting Sexually Oriented Materials is a Sexually Oriented Busmess,; then Acting· 
Zoning. Ac4nini~tra~r G~adys Hicks interprete4 tP,e ~o¢.ng :.re,~atiorts as tliey regard 
Video 's-tores' thiiit sen or rent hofrl-·geiteral mteresf and slbxl.lally "oneiited rnatetiais. . 

For our. purposes here, it is only necessary to look to Ms. Hicks' "Standards For 
Determining Whether a Business is Sexually Oriented".2 First, baSed on her discussion, 
a retail or wholesale store was a sexually oriented business if (1) more than 15% of its 
inventory ondisplay, in areas open to the public3

, counted piece-by-piece4
, are sexually 

oriented; (2) more tha.i1 15% of its advertisement is devoted to the sexually oriented 
materials that it sells or rents; and, (3) each promotional activity gives dispropo~ionate 
emphasis 'to the sexually oriented materials in its inverito:cy. 

Ms. Hicks then sets out a second set of criteria that are to be applied "irrespective 
of the .. ,. applicability of the factors set forth above."5 Here a bu-siness establishment is 
sexually oriented if either of the foilowing apply: 

1. The Zoning Administrator makes the determination that the sale of 
merchandise such as three dimensional reproduction of human gerutalia, 
and other items which are commonly known as "sex toys\ are sexually 
oriented bec~use such merchandise either "depicts" human genitals and 
other specified anatomical areas, · or are related to specified sexual 
activities, and that. the sale or display of such items is not a. customary 
accesso:cy use to a mixed use video store in the District of Columbia. A 
business that sells or displays such merchandise is a sexually oriented 
business. 

2. Furthermore, the presence or operation of booths or other apparatuses 
which sexually oriented video tapes may be viewed on the premises of a 
video store, and for·which consideration of ani kind is charged, is not a 

2 Opiirion of the Zoning Administrator; January 28, 1998, p. 7. 
3 The Opinion defines ''open to the public" to mean those areas of the business establishment where 
customers are orclimirily allowed. Areas that are res.tricted to minors are considered "open to the public" for 
this calctil.ati.on. · 
4 The Opinion notes that materials in a storeroom or other areas that cannot be seen by customers,_ whether 
general interest, or sexually oriented, shall not be counted. 
5 Opini.on of the Zoning Administrator, January 28, 1998, pp. 7 and 8. 

In the Matter of J.M.M. Corporation, 2002~0AD-003/004 
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customary ac~~ssory use to a ,mixed u~e video store. A business that 
provides or operates such app~atuses is a sexu~lly 9riented business. 

In their efforts to use the Zonm,g Adrilinistrator's opinion to support their 
respective arguments, the . Petitioner and the Respmident went through detailed 
descriptions of the floor plan of the Fun Fair Video and· the nature~ content, and quantity 
of the inventory. Based on the evidence presented, the .store either did or did. not reach 
the threshold of 15% of stock ill. trade to constitute a sexually oriented busin~ss. 

The Petitioner based itS:;:aJ:l.alysis on an August 22, 2001 investigation conducted 
by the Office of Com.plian~e . ..._ In a resulting ip.vestigative report admitted into evidence 
and further testified to, the in"\estigator~ ·Anthony Hooks, claims that upon entering the 
business know as "Fun· Fair Vi&o~Movie" he ob~erve.d a room measuring approXiin~ltely 
20' X 21' or 42.0 SCjUate feet, containing a selection Videotapes that were riot SeXually 
oriented. A door in the far wall opened to a room containing x,-mted materials and sex 
toys depicting human genitalia. Investigator Hooks did not give a measurement for this 
room. 

Investigator Hooks went on to describ~ another room accessed via an electronic 
lock controlled by an· attendant~ Located in this room were ten (1 0) video booths that 
required patrons to pay $1.00. to purchase movie-viewing time. Investigator Hooks 
inserted· $1.00 and found all the selections available to be sexually oriented. He estimated 
this room to be approximately 34' x 27' or 918 square feet. 

The investigative report of the Office of Compliance also related· the results of 
investigationS conducted on August 30, September 1, September 6, September 10, and 
September 21, 2001. The various investigators either alone or with Investigator Hooks ali 
observed activity that .centered on the sextJally oriented aspects of the business. 
Investigator Steve Allen along with Hooks conducted· a survey o.ri S'eptember 21st where 
they deterzni:iJ.ed that the Respondent had "1966 general viewing' VHS/DVD's. and 544 
X-rated VHS/DVD's available to the public.~· 

The investigative report concluded that the Respondent' '~allocated over 50% of 
the available space in. the store . for X-rated materials." However, in its charging 
docuirtents, the Petitioner concluded that the "aggregate of the area, services and 
products of the Respondent's busin.ess constituted approximately 75% of the business' 
stock in trade allocated to a sexually oriented business enterprise." The Petitioner did not 
explain the discrepancy. 

In addition to conclllding that a significant portion of the Respondent's stock in 
trade w:as sexual~y oriented, the investigative report noted a conflict between the purpose 
listed on the application for the certificate of occupancy and the actual use of the 
premises. There was no mention. of the operation of mechanical amusement machines on 
the application and tb,e Respondent did not amend the certificate of occupancy to include 
the video booths after he receive his li.cense for them and had them installed. 

In the Matter ofJ.M.M. Corporation, 2002-0AD-003/004 
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The Respondent co~tered the Petitioner's evidence by ·attemptiri.g ·to sP.cr~, ¢~t it· 
has revainped the: in,ventory and its pres·entation so as to · fall weii )vithin .Jiie · 15% 
threshold for )Vhlit constitutes: .. a sexp.ally oriented business. Whilefth~. ~~titioner's 
evidence focused on the. business· as it was in August ·and·' Septeinb~r · 2001~ the 
Respondent chose to focus. on· the changes made in 2002. based on· the inventory co'QD.ts 
and floor plan measurements made by its witness private detective William Vain ·.in 
February, March, and July2002. 

As to floor area, th~ Respondent· had admitted into evidence a floor plan 
schematic shoWing the entire business occupied 1500 square feet and that the adult video 
section comprised oilly 100 square feet or less than 7% of the total. For the area occupied 
by the video booths, the Respondent .states that each booth measures 5' x 3' which ~quais 
15 squat<? ~eet m~tipli~~ py ~iSb~ op~r~tillg boo~6 . for a. tot~l pf'120. ~qq:!il:l'e teet qr 7:9% 
of the· ttihil ·:floor 'aiea by·th~ Respondent's oaicwation. Th.us'tlile R.6sp·oni:texft cotidlucl:e~ 
that the adUlt video section plus the video booths occupy only 14.9% of the total floor 
area,. which is within the 15% set by the Zoning Administrator. The. flaws in t]lls 
calculation are tha1 there are ten (10) video booths, not eight (8), and more importantly 
the entire area containing the vide·o booths, not jllst the footprint bf each booth; should be 
part of the calcuiation. 

The Respondent goes on to give a breakdown of the store's merchandise to show 
that items !n the adult video section comprise less tha!r 12% of all Video's and. DVD's in 
the store. hi -addition,-~-Vain testified to the absence of any and all ·se:i, toys. Based on 
these changes, the Respondent urges a finding in its favor. 

:The Respondent asks that the inquiry here focus on the changes that have been 
made::to::its business after it was served on February 27, 2002 with the notice of intent to 
revoke~~· certificate of occupancy. The Respondent does not refute that oil three separ-ate_ 
occasidfis it was cited for the Civil infraction of operating its business in a· manD.er that 
was not in compliance with its certificate of occupancy.· In all three ··cases, the 
Respondent was found liable because it was determined that it was operating a sexually 
oriented business in contravention of its certificate of occupancy. 

The Petitioner present~d evidence as to approximate size of the various areas of 
the Respondent's business. devoted to general interest and sexually oriented materials, as 
it existed around August and September 200 l. The Petitioner also testified . as to the 
amount of inventory' that was sexually oriented. All of this designed to supp01:t the 
conclusion: that more than- 15% of the business stock in trade was sexiially oriented arid 
therefore the Respondent was operating a sexually oriented business without the 
appropriate certific~te of occupancy. By all that is just, it is foi:tunate that the court does 
not have to rely 6n the Petitioner's figures and assumptive conClusions as to the 
perce~tage dev6te4 to· a. sexually oriented business-. Nor need the coui{rely on the. 
Respondent. They have both missed the m~k. 

6 There are actually ten (10) booths op. the premises with access to two barred as being out of order. For the 
purposes of this calculation, they should have been included in the multiplier. 
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The Petitioner and the Respondent have blindly focused on· the level of the 
Resp'Ondent's business that is sexually oriented and whether it meets the 15% thresl;i:old 
set by the Zoning Administrator in an opinion issued in l998. The P.etitioner brings forth 
approximate floor mea.s'Ul'ements and questionable inventory counts7

. to argue. that 
.. approximately 75%". ·of the Respondent's stock in trade is se~ually oriented. The 
Respondent counters with self~serving measurements taken after it has refotrp.atted the 
business floor plan layout and inventory to argue that it is under the 15% thteshold. This 
is .notwithstanding that these changes shauld have been made immecUately· after the 
issuance of the first notice of infraction and could have been argUed in mitigation of the 
fine. 

Since the parties put their faith in the ·Zoning Administrator's opinion, let's see 
where it takes :us. As pt~viptj:sly sta,tecl, tl;le OpiW,.Q.il sets 9:ut ,s.tap:dar~. for.. 4etetm..iJ.ling 
whether a business is· sexliafl)" oriented.· Suice both the ·l>~titioh:ef an-d:· the ltespbhdeiit 
have provided less than reliable baseline figures, the 15% rule is somewhat difficult to 
apply: However, the Opinion · sets out another set of ·criteria that can be applied 
irrespective of the 15% .rille. Of pertinent application here are those provision, which 
state that any business that sells or displays sex toys is a sexually oriented as is any 
business, which provides hcmtb:s for the viewing of sexually oriented videotapes. Both 
provision apply to the Respondent. 

The Respondent does not dispute that during August and September of 2001 that 
it had sex toys for display and sale. The Respondent only argues that it has now 'removed 
all those items: However, there still rema;ins the matter of the video booths. They are 
there for the sole purpose of allowing patrons to view sexually oriented videos on the 
premises for $1.00 for :five minutes. The video booths alone meet the test for qualifying a 
business as sexually oriented. And, insofar .. as the Respondent's certificate of Of?cupancy· 
states-. tlie business is ·"not sexually oriented", th.e operation of the business with the 
sexually explicit video booths constituted operating in a mariner that did not conform to 
what was permitted by the certificate of occupancy. 

Finally, and apart from the sexual content of the videos available in the booths, at 
no time did the Respondent amend his certificate of occupancy.to pertnit the presence of 
mechanical amusement machines on the premises. The presence and operati.on of the 
video booths was in direct violation of the certificate of occupancy that was issued for 
the prenrisei On this basis alone, there is reliable, probative, and substantial evidence to 
support the Director of the DCRA in this action to revoke the Respondenf s certificate of 
occupancy because the actuat·occupancy does not conform with that permitted. 

Business License._ The Petitioner also seeks to revoke the Respondent's 
mechanical·arimsement machines license. On Apri128, 1999, the Respondent obtained a 
license to operate ten (10) video booths, which he 1nstalled in the rear portion of the 
premises located at 919- 5th Street, NW. The license, #31005263, was renewed on June 

7 The inventory counts are deemed questionable because the Petitioner's .charges and specifications asserts 
that Investigator Hooks observed 153 sex toys during his August 22, 20Ql visit to the premises. However, 
Investigator Hooks makes no such inventory count in his investigative report. 
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1,20Ql and expires on May 30, 2003~'The·evidence in the record is uncontested that the 
video bo.oths were set up to play only sexually ·explidt videos for$J.OO for five minutes 
of viewing time. 

The authority to revoke a business license is provided for in D.C. Official Code§ 
47-2844(a)(2001), which states in pertinent part "~ .. the Mayor is further authorized and 
empo\yered .. !o, suspe~d or revoke any license issued hereUnder ·when, in lris judgment, 
such~. is dee~ed ·.desirable. in the interest of public decency. or .the protection of lives, 
limbs, health,· comfort, and quiet of the citizens of the District.of Columbia, or.for any 
othej reason he may deem sufficient.'' The Responde:tl(aigues tha~sin~e this.authority is 
solely in the hanqs of the Mayor, or ·his· designated agent, this tribunal is with:out 
authority to revoke the Respondenfs mechanical amusement license. the Director:, 
DCRA, is. tl:te Mayor• ~ desigl)Et~eq ag¢nt for c.~g out W~ ertfbrcetn,¢n,.t .authorizy; an4, 
this· tribl.iliiiJ. .lia~ heen gi:V~n·· the jillisdiction to ·hear. co'ritestbd ·cMe-s· under· that 
enforcement authority. 

In contested case hearings, the District of Columbia Administratiye Procedures 
Act (DCAPA) sets mit the standard ofpro~fthatmust be met in every dedsiDn and order 
adverse to any party to a case. in D.C. Official Code§ 2-509(e)(2001), it provides "[F] 
indings of fact and conclusions of law shall be supported by and in accordance with the 
reliable, probative, and substantial evidence." 

In. order to revoke the Respondent's mechanical amusement li9ens~ the evidence 
presenteci 'must meet the standard set by the DCAP A as set forth iii D.C. Official Code § 
2-509(~)(2001 ). This requires a showing in the record of "reliable, probative, and 
substantial evidence" supporting the conclusion that revocation of ~espondent' s business 
license \yill be "in the interest of public decency" or necessary fot "the prptection of 
lives, l®bs, health, comfort, and quiet of the citizens of tbe :bistrict.of Coluinbia." See 

~~ ... . . . 
Proctor,¥: Hackers' Board, 268 A.2d 267 (D.C. App., 1970). 

To make its case on the negative impact of Fun ~air Video-:-Movie on the 
surroUnding neighborhood, the Petitioner relied mainly on the testimo:t;~.y of Sergeant 
Mark A. Gilky, Metropolitan Police. Department, Detective Grade 1, .·Supervisor, 
Prostitution Enforcement Unit. Sergeant Gilky testified that he had ·been . inside the 
subject premises, saw the "pornographic" tapes for sale and rental, saw the sex toys on 
display for. sale,· observed the video booths· and noticed activity in the. Jjooths, observed 
what· appe~d to be semen on the· floor of one· of the boothS, and observed condom 
wrappers on the floors of the booths and in the aisle outside the l?ooths. While he did not 
observe any sexual acts between patrons, he did observe a male mdiyidual masturbating 
in one of the booths. Investigator Hooks recoUnted similar iiicidents in his investigative 
report. 

AB for activity outside the business premises, Sergeant Gilky testified that the 
area around the Respondenf s business was an active area for prostitution by_ female 
impersonators. A memorandum listing the arrest figures compiled hy ~ergeant Gi)ky for 
the·illunediate area of 5th and·K Streets, NW where Fun Fair .Video is located was 
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admitted into evidence over the Respondent's objection. Sergeant Gilky identified two of 
the individuals listed on the arrest report as frequent visitors to the video store. He also 
testified that he regularly observed alleged prostitutes and men seeking their services 
meet up a block away after being inside and leaving the Respondenf s video store. 

It was the testimony of Sergeant Gilley that the Respondent's business had a 
ditect impact on the level of prostitution activity in the area. While unsupported by actual 
:figures, it· was his testimony that the level of activity went way doi;n during a three to 
five month period w]len Fun Fair Video was closed. During thai time there were no 
complaints from the community and his officers were not being called to the scene. ~e 
went ·on to say that this all changed· and the level of activity returned when the busines·s 
reopened. 

On cross-examination, he discounted. the impact of a nude female go:.: go bar on 
prostitution in the area. According to the Sergeant, The Rogue, which is located right on 
the southeast comer of 5th and K Streets, NW, caters to a different clientele who focus 
upon the female dancers as opposed to the prostitutes who walk the area and·frequent the 
video store who are female impersonators. 

The Respondent counters by pointing out that his pla~e of busfuess is not the only 
potential magnet for the p:rostitutes in the area. In addition to pointing out .the sexual 
nature of the entertainment at The Rogue, the Respondent also pointed out the liquor 
store located on the . southwest comer of 5th and K Streets, NW where people loiter 
outside and ·the various vacant lots adjacent to the video store and in the immediat~ area 
where prostitution activity occurs. 

The Respondent also. testified as to. the changes he has made in the ihv.entory of 
his store to place. a greater emphasis .. on. videos of general interest arid. to mark cl~arly that 
area devoted to sexually oriented videos. The· :Respondent testified that he has removed 
all the sex toys from display, which he did at the direction of Investigator Hooks. He 
stated that he doesn't want pre>stitutes or people having sex in his store. As he use to live 
in the area, he is concerned about crime inthe area and therefore he makes sure there is 
order in his store .. He placed "No Loitering" signs on the exterior of his building and now 
he doesn'thave people ~tanding out in front. · 

With regard to the . area where the video booths are located, the Respondent 
testified that a customer, who is asked for identification to verify age, has to pay a fee in 
order to have the electronic door lock released so he can open the door to that area. There 
are video surveillance call1eras to monitor the halls to prevent damage and loitering. It is 
the responsibility of the cashier who releases the lock to also monitor the. cameras to 
prevent more than one person from entering the same booth. There also is an employee 
stationed in the booth area wit:p responsibility for keeping the area clean. 

The ~vidence presented by the Petitioner has a direct bearing on maintaining the 
"public decency'' and protecting the "comfort and quiet" of the citizens in the area where 
the Respondent's business is located. The testimony by Sgt. Gilky established a direcf 
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link between the level of street prostitution in the area and Respondent's business being 
open. In addition, there was the testimony o_n the 'type of activity o_ccurring inside the 
bus.W.ess in the area containing the video booths. Both s·gt. Gilley and Investigator Hooks 
testified· to observing similar acti"vities that strongly suggested that sex between patrons 
was occurring in the booths or that at least one patron actually left the door open to allow 
anyolle walking by to. see him as he masturbated in' the booth. The presence of condom 
wrappers on the floor and the hasty clean up of what appeared to ·be semen lends further 
credence that sex between patrons was occurring in the booths. 

The Respondent countered by focusing his· testimony on what has been done to 
change the business inventory since February2002: The Respondent also testified that 
the video booth area is monitored as . to the number of patrons' allowed into the area at 
otre time ~d :that the ar.ea.is tm4e:r:· c·pnst~t video. SJJ.rV~Ul~.ce. Th~ Re~onqent .. ijso 
clitecte-d alteritibn to 'other 'btrshiesses in 'the 'atea ihal' coitld be the source of 'the 
prostitution activity in the area. 

·In weighing the evidence presented and the ·credibility of the witnesses, the 
Petitioner's evidence and witnesses is found'·to be mote credible. The Petitioner has 
managed to meet its burden by presenting reliable, probative and substantial record 
evideJ:?.ce py more credible witnesses that it. would be in the interest of public decency to 
revoke lhe Respondent's mechanical amusement business Hcense. The evidence taken as 
a whole points to a business operation that allowed itself to become a place where casual 
sex between patro:ris or self-gratification could occur inside the;: video boo¢.s; or in the 
altem~ti,ve a place. that facilitated individuals· meeting and making arrangements to meet 
outside the business for sex. 

'fhe Respondent would have it believed that he made every effort to .. prevent sex 
~ . 

from oGpwnng on his property or from being a meeting place for prostitutes and their 
customers. However, the Petitioner's evidence and testimony was overwhelmingly to the 
contrary. The Petitioner testified that prostitution complaints by citizens and calls for 
police service went down dramatic3;1ly when the Respondent was closed for business. 
Rather than contest this by .showing'the contrary, the Respondent chose to cast doubt on 
the Petitioner's testimony that implied that it was the magnet for prostitution. The 
Respondent presented no testimony that the Petitioner's testimony on citizen's 
complaints was wrong or that prostitution activity in the area changed depending on 
when its business was open. 

The Petitioner did not present a voluminous amount of evidence to sh9w the 
negative impact of the Respondent's business on the· surroundipg community where it is 
located. However, insofar', as the Respondent did not present any evidence to .. the 
contrary, what evidence the Petitioner did , pres.ent became the substantial record 
evidence. This evidence. demonstrated that public decency was compromised by the 
activity in and around Fun Fair Video and that revocation ofth~ Respondent's business 
license for the. video booths .·would . serve. to ' protect the ' conifort and quiet of those. 
neighboting District citizens who call that general ViCinity-home. 
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CONCl.USIONS OF LAW 

Based on the foregoing Findings of Fact ~d Discussion, I conclude, as a matter 
oflaw, that: 

1. The· Respondent operated Fun Fair Video in a manner that the actual occupancy 
did not conform to that permitted by failing to amend Certificate of 9ccupancy 
#Bl76169 to permit the presence of mechanical amusement machiiles on the 
premises. 

2. The Respondent operated Fun Fair Video in such a manner that pu.rsuant to D.C. 
Official Code § 47-2844(a)(2001) it is deemed desirable in the interest of public 
decency/to revoke Mechanical Amusement License #31 005263. 

ORDER 

Accordingly, it. is this .6th day of December 2002; hereby 

ORDERED: That the Respondent's Certificate of Occupancy #B176169 issued 
on November 19, 1996 to operate a video membership store at 919- 5th Street, NW, is 
revoked; and, it is 

FURTHER ORDE~D: That the Respondent's Mechanical Amusement 
License #31 005263 renewed on June 1, 2001 for ten (1 0) video booths is revoked. 

NOTICE 

THIS DECISION AND ORDER IS FINAL. A P..ARTY HAS THE RIGHT 
TO FILE AN APPEAL WITH THE BOARD OF APPE.ALS AND REVIEW (441-
4m STREET, N.W., SUITE 540 SOUTH, WASiiiNGTON, D.C. 20001, (202) 727-
8280. AN APPEAL, IF TAKEN, MuST BE .FILED WITH THE BOARD OF 
APPEALS AND REVIE_W \VI'fHIN FIFTEEN (15) DAYS FROM TBE:\tECEIPT 
OF THIS DECISION, ACCORDING TO THE RULES OF 'i'RBE BOAliD OF 
APPEALS AND REVIEW. 
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CERTIFICATE OF SERVICE 

I hereby certify on this qt/:L day of December 2002) that a_ copy. of the 
foregoing Decisi9n ~d Order was sent either by certified mail, return receipt requested; 
regulE;tr first class mail, postage prepaid; or, hand-delivered to the following persons:· 

1. Matthew J .. Green, Jr., Esq. 
Department of Consumer & Regulatory Affairs 
Office of the General Counsel 
941 North Capitol Street, NB 
Room9400 
Washington, DC 20002 

2. Jonathan L. Katz 
Marks& Katz, L.L.C. 
1400 Spring Street 
Suite-410 
Silver Spring, Maryland 20910 

r ~~RTIFYINGP T"Y 
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GOVERNMENT OF THE DISTRICI' OF COLUMBIA 
DEPARTMENT OF CONSUMER & REGULATORY AFFAIRS 

OFFICE OF ADJUDICA~ON 
941 North Capitol Street, N.W., Room #9100 

Washington, D.C. 20002 
Tel. (202) 442 • 8167 

... · CorporatiOJl. t/a Fun Fair Video 
'5111 Street, N.W. . . 

V.BSD.lngt()n, D.C. 20001 
Respondent. 

DECISION AND ORDER 

STATEMENT OF THE CASE; 

Case Numbers 
01-0AD-2626-B, NOI#028120 
01-0AD-2541-G. NOI #035446 

On Sep~ber 10, 2001, Respondent JMM Corporation t/a Fun Fair Video was cited and issued 
Notice oflDfraction (NOI) # 028120 in the amount of $500,00 for falling to comply with the 
conditions 'of Certificate of Occupancy #B 176169. On September 13, 2001, Respondent was 
agaiD cited and issued NOI # 035446 in the amount of $500.00 for failing to comply with the 
conditions of Certificate of Occupancy #B 176169. 

Background 

This. cue comes before this Court two years after Respondent was cited for violating the 
conditions of Certificate of Occupancy #8176169, found liable after an adminis1rative hearing 
and ordered to pay a tine httho amount o($540.00 for operating JMM Corporation t/a Pun Pair 
Video as a s~y oriented business .enterprise. Because· of the identical nature of the 
infractions, Respondent can be labeled a recidivist, and faces do'Qble fines in this matter pursuant 
to TitlelS· DCMR. § 3201.2. 

At the request of the Respondent, a bearing was held before th~ Honorable Lennox J. Simon, 
Administrative Law Judge (AIJ), D.C. ·Department of Consumer and Regulatory Affairs 
(DCRA), Oftice ot Adjudication (OAD) on March slh ~d glh 2002. The hearing was convened 
pursuaht to the provisiom otthe'District ot.CoJumbia Administrative Procedures Act, D.C. Code 
Sec. 1·1501 et seg: (a) (1992land the Department of Consumer and Regulatory Affairs Civil 
Infractions Act of 1985, D.C. Code 6-2701 ~. 
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~:~t ~~~~ ~~~.w~: Anthony Hooks.aridSteveA11~1Itv~~tOf$,_p~·~: 
Jny-ptJ~ 1),1~1C.Dt~J~ James. ~r, DCRA!s Zonm~ IriSpection Division, Anthony 
Bello, DCRA~s Acting ~g ~tor; Sergeant Mark_ ~~e:y, Q~C·.~=.oPolltal) Police 
_ Dep~~t; S~ .. ~~~ Vt'ttlless; Matthew I: Gre,eti 1r~ ... J?&qwie; ;Q,gtr\.'a~ ()ftic~fofthe . 
. G~~ ~Y'lf~l;,:J'ose }dante], Respon~~t; Adgie o·B~t 1r, Bs~_Wi~~s; ~Zaggby 
_ ~~ '\Vijl~~D~ V~ private ~vestigator; and-1onathaD"~ ~~~.~dent's • 
~I._ ~e fo.llowmg O.~fCI'Vel1 were also present: Margaret r.;IDlehousc, f~lll Masill1'Chin, 
Lydia Gonng. .Lawrence Matheon and Deborah Ziska. 

PRELIMANARYMATtERS 

1.,•, .. __ .... ,As. a~~~-. MattheW 1, Green~ Esquire; counsel fofDC!M: Iii~ an oi'Bl 
Mo~~~t9 -~h,;~ 8Ub~ served on himself compelling hiM fd:teStiry·~ aWib,i~f at·t&o 
March 5, 2002, hearing. Specifically,_ Respondent served subpoenas on govemment•s·eounsel as 
well as government's investigator Anthony Hooks .compelli)lg them to testify about a 
gentteman•s agreemcnt V(]li,¢h ~ll~gedly·occu.ntd.in a prior hCaring concerning said Respondent. 
DCR.A Counsolltgued that the DCRA Civil Infraction Act of 1985 an~ ~e -~g1llati~ 
promulgated tll~der do.nC)t make any provisions for pretrial discovery or' for. discoVery in 
general in adminlstrative·proceecfings. DCRA•s Counsel Further ~ed that by forcing 
~t~· C()UQSel.to boa witness and::to ~e him frOm the rolo ofgoyerimte!it's.cxmnsel in 
this case woUl«fr create 8D undue'bard$hip on the govemriten~ }{&wever, the-~;f(>und. tb,at 
although Responctent's counsel has mado tcferenee to' a "geiitl~CQ'sa,~ent",he b8s failed 
·to present any written evidence iii support of such agreement 'I'Iler~foi'O, -~~ iO ~~, Givil 
~ons Act, Pctitit,~u~r·s Motion to Quash Respondent's two SU.bpoenas is hereby 
GRANTED~ -

:2. . ..ft.i. a second. p~liminary matter, Matthew 1. -Oreeli~·Bs.quire., eounleJ'tor bCRA. n,wfe Ill 
otat }dc)t1on to a.ssitY Respondent as a Reci4ivist In response, Respond.t41t's cou#sel.~erts 
that he was nc;>t givcn·~ced notice of government's intentioifto cJ~fihla·clien*·" a 
recidivist. .B.owever tho CQurt found that the qUestion of notice is mel~£ This 'iS beCaUse, 
R.espondelrt his ·Bppealed before and ha:s been adjudioated by this Court previo~ly for the same 
:exact issue, and for this he must bo cl~ified u a recidivist. Moreover, Respondent baa made no 
attempt in addressing this Court's orcl~ o1:1[•e ~Oi 2001~ which directed Respondent to obtain 
the proper Certificate of Occupancy. JMM Corporation tla Fun Fair Video went-on a six to nine 
mon~ hiatus and upbn reopenin& Rc$pondent has m&de no attempt to get.tho P'9P~ Certificate 
of~anW:in 09Dfomtity·With the ~ents that.this CoUrt~ ~l~hed (qJ.' this .. 
particlilar loDe. Resporu;I"Jlt.baa blu..rttly ignored the di~tcs· of the: COUrt, therefore; 
Petitioner• a Motion tO Classify Respondent as a Recidivist is hereby GRANTED. 

3. Aa a tirsU)l'Oliminary 1J1atter, 1onathan.Katz, Esquire, Rc!p0n4ent~• ~uns~l~~~ a 
Mo~oa for ~nJin~co. ltesPcmdent argued that tliis c~e must b.;~ c0~~ij~ l?u·ed ~n tho.· 
y_~iyailability,()fsomo QfRespondent's witnesses and the alleged un~Stiil!ti~ity of'(itle 11 
DCMJ( §. 199~ 1 of the District of Columbia statute~· The Court finds that this matter has been 
penclliig before OAD September 2001, and that RespondCiit had ample time to procure his 
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witnesses. Moreover, this Court has n().authority to render a District of COlumbia law or statute 
uncdnstitutioliaJ. Therefore.ltesJ)ond~t's Motion for Continuance is. hereby DENIED. 

4. As a sec6ncl preliminary matter, 1onathan Katz, Esquire, Respondent's CO\mSel niade a 
Motion to J:)ismiSs the proCeedings. Respondent argues tb&t this matter sh()uld be diSmissed 
baaed on iimlfticient ~totice. Tbi4 Court is perplexed by Respbndent•s p6$ture itt bfipgmg this 
motiQD; for he bad ~Cient tiJne to prepare his case, and to bring this motion DOW ··can hardly be 
Viewed ai anything.but a Stall tactic. Therefore, Respondent's Motion to Dismis8 is hereby 
DENIED. 

ISSUE .PRESENTED 

Whether Respondent Jl4M Co~.,ation t/a Fun Fair Video exceeded the scope ot~fieate of 
Occupalicy # B176169 by operating a sexually oriented video business .at 919 S* Street, N. W. 
Washiri,gtoD, D.d. ? 

SUMMt\RY OF THE EVIDENCE 

'lbe following evidence and pleadings were considered by. the AL1 in this matter. 

Oovemment~s Bxlu"bit # 11~e 2(), 2002, Decision and Order issued agajnst Respondent 
GOvemment•s Exhibit# 2 Mechanical amusement machine license #31 005263 
~vehttrient•• ~"bit~ 3 cittifi.cato of~ancy # B176169 
Government'• BX.Jn"bit # 4 Notice. of infraCtion t1 028120 
:GOverinD.e,)t~·)i~xh•11it #. sl4Po Prostitution Enforcement Unit•investigative:Report (02/05/02) 
Government' II Exhibit# 6 MPD PrOstitUtion Enforcement Unit investigative RepOrt (01/25/02) 
Govemment'a Bxln"bit # 7. A·Z. Photos depictiiig X• tated videos, oils, dildos & advertisements 
~cftllt,'• Bx1upit#.1, 1~17,,Pbotosdepicting.X.;.rated,videost'b0btbs, & other~advertiaemcnta 
Resporidel,lt's ~bit# 2, A-Q. Photps depicting X-zated videos, booths &.other advertisements 
Resp()n_dent'a J!xlU,it# ~. Ploor plan and measurements for Respondent's place ofbusinc:Ss 
R.espolictent's ExJubit#f4, Partial Transcripts of Respondent's May 23, 2000 hearing 

FINDINGS OF FACI' 

A1tet fevi~g the entire record. the following Fin4ings of Pact are made &om the testimony 
,heard and the ovidence adduced a~ the. ~h s. 2002, administrative hearing. 

1. JMM Corp()ratioli tla Fun Pair Video is owned and operated by Respondent Jose Montel. On 
August22, 20Ql, at appro:~e:imately 3:~0p.m.~ DCRA'a Iilvestigator conducted an 
~oUii~ ~on of'tlie pfemises.known as Fun Pair Video located at 919 S* Street, 
}i'.W. ~the investigation, DqtA's Iilyestigator observed~ videO boothS that cblrged 
patrons $1.00 for five minutes of pornographic viewing and observed for sale 153 sexual 
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IQC~~()ri~ including dildos depicting the human penis~ •vibra~~, :b,Ody .~~ls,-.lubricants and 
_cc)ndoms. COov~c;nt's exlnoit #7 and Testimony-of IiwestigatOr HookS) 

~. ~,epteln,!)er l, ~001, DCRh's",lnvestigator tonducted a second \U18DDOunc.ed. ~on of 
~~t's b~in~ .00 observed patrOns seeking bOOth_:ren:~~ or ptoceedmg ~y to 
th~ .X·ratecl movie 8J:ld "s~ ~y"-section in the rear::ofFun Fait VideO. (GOvernment :BxJn'bit 
#'7'-and Tesd!nony qf:Investigat9r Hoots) ·· 

011 September 10~ '2001, DCRA's Investigator and Zoning Ilispector cohdllcted a third. 
inspeictiOD of Pun Fait Video and observed a male patro~ leaving a pomogmphi~,vi4~ booth 
'9{~,-v.'~~-~to-•])o sem~_:·wls -1Urth,er: observe<t on·the _tloOI''upc)h·~--dep~ 
Ai'{' .. lo -.of Pun Fair:.Video m t1 1lib~ thiS tluiCL( Government Cxhibit # 7 -·-·-· ~- .~ .. · .. -·· - - pro p y }'JI'o'Wup - - •.... ·--
and 'J;'eltjmony.ofmvestigator Hooks and Inspector I ames) 

C).# S_ep~~~1,_fppt. two Qf,PCRA•sJnvestigatoi'S s.urVeyed the-video materi81s available 
Fof·~~~~-~P. J;h~>~··l·,.t ~~time of the survey, Re!p0nt1eni had an mventor)' of 
1,996'geil~'Vi~a:Vll$!DYP~•measuring 20' in length by21' in wid~ arid 544·J!C·rated 
~vQ'$ m~'~4~ in length and 27' in width on the shelves of Fun PaitVideo; llong­
w.!~ 1~ yideo l?oQ~ .. which wereshowing·X-rated videos. (Government exlnoit #7 ahd 
resmnODy of InveStigators Hooks and Allen) 

)n 1)~~,14~:2001, en oftlcer'ofthe· D.c. ~etropolitan 'Police obSetved a mate patron 
Jl!icJo ~ P~·Yi~ watchi»g-porno~phic videos in a video booth with the dOor partially 
~~while~~ Po·i~:reports B:Iso indicate that numerous criminal activities 
~)a~ng place in the area 9filespondentS business.(Govemment exlnoit #S .and 6,;and 
·~qriy~fSergeant Gilkey) 

li!Apijl7, 2000, ~ndent .J¥M·,Corporation I Fun Fair VideO'~-~ Notice of 
~o~1#t12251· iD the amo~t Qf ssoo.oo. On June 20, 2000, Respondent was found liable 
an -~in;s,mtive bearing in the amount of$540.00.for operating a seXually Oriented' 
:eS8.ul'vio1adon ofthe conditions of Certificate of0ccupancy#B176169. (Government 
,it #1 and. testimony of Investigator Hooks) 

DISCUSSION 

t~denthas ~d two ssop tiP~ imposed on him for operating a sexuallyoriented 
~-Without a license in OAD # 00-2524-G, he has also rebelliously continued tO operate 
mWJy.oriented business, Pun Fair-Video. This renders Respondent a recidivist and 
~-~to doub.l~ ~es pursuant to 16 DCMR § 3201.2. Certiticato ·ofOccuparicy Number 
l69:il~ on:Novesnber 19, 1996'authorized ROSJ)9ndent to operate a non-sexually related 
memb~p, ~re:at the premises IOCJlt~ at 919 slh Street; NW. Respondent. has eontinued 
oeprcfthe·namro ofhls licena~ and now by as.serting the following argUments. 

rident states that no businesses in the District of Columbia have a Certificate of Occupancy 
exually oriented business establishment.· Furthermore, ~espondent points out that Pun Fair 
iS located in zoning district C-2·C and that the District of Columbia's Municipal 
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R,egu]ati9ns only speak of permitting sexually oriented businesses in ~niq districts C-3-C and 
C-4; 1 r~ §§ 7448Jld 754; b"Qt only it permitted by the Board of ZOning AdjUstment after a 
finding that thO business meets the stringent requirements set forth· in said regulatory provisions. 
Respondent then •eta .forth ~t nt.m.terQ,llS ~tai.l b~sinesses in the District of Col~bia sell 
iexuaDy eiplicifriliteti~ without baving a CertiJ:icate,of Occupancy for a seXually oriented 
bu$inesfl eJ\-~t, '11iis. Court fUlda Respondent's argUment pr'ep9stefoUs. · The fact that other 
buSinesses in the area are operating s~ually oriented busmes·s enterprises Without a proper 
license is absolutely irrelevant, and does not give Respondent the right breach the terms of his 
Certif:i• of Occupmcy as th~ oWiler of Fun Fair Video. .· ·· 

'I)' ~den~ aiso m~e.t a frivolous irgUment abOut tho floor apac~ the pc;mograplly in Fun 
Pait\'ideo ~ies. ~~n4el\t asserJs "Petition~ presen~ ~by ·md iDeo~~~~ testimony 
about tho floor space taken up by each part of the store." Howevtr, even when pvmg· 
Respondent tho benefit of the doubt, it is clear tO this. Court that 10 pornographic video booths 
and .o~ 500 pornographic VHSIDVD's conStituteS a sexually oriented ~~·W.b• including 
.th~ space occupied by tho video bootbst Petitioner con~~ tAAt· tho aggre~te),f m&,' services 
and prOc:lucta of Pun Pair Video constituted approximately 75~ ofthe business' ~m trade 
all~tecl to a sexually oriented business enterprise.· This Court fillcls that Itespondent does not 
fit into IJlY IP'BY ~ betweell a sexual and non.:sexual business enterprise. but rather is a 
quintessential sexual -oriented business. 

Finally, Respon~~ p~~ forth a constitutionally based ·argument, stating that the Ciefiniuon of' a 
~Y ofientrA ~iness enterprise iJ so vague aJJd avcrbtoadas to ~der 11 ~ § 199.1, 
the pistrict's ~exuaUY oriented business enterprise statu~.unco~tutional unclertJie }lim 
~ent and 1.1Dder the duo process guarantees provided under thePifthand }fo~th 
Amendments to the United States Constitution. Unfortunately for Respoilden' thiS Court is not 
the proper forum to bear a constitutionally based argument. 1be ResPond,en~ ~ wetcom.e to go to 
the.P.C. City,_Councilan4.try .to 4:0nvince them;f9.•c~ge the existing· Jaw~· The ltespohd~t may 
also ga to the D.C. CoUJt of Appeals and attempt tO prove to them that 11 DCMJ:t § 199.1~ the 
DiStrict's regulator)' scheme conceming sexually oriented business, is uncoDstitntioilal. · 

COHCLUSIO~~ OF LAW 

The ALI having consi.cJered all of the evidence ~bmitted at the March 5, 2002, administrative 
hearirig eoncludes as ·roUows: 

1. 11 DCMR..§ .320S •• ,provides that, ~Any person who owns. controls. ~pies, niaiiltiiu, or 
us._py ~ldin& struqture. or land or any part of any building,-~~ ~r. 'JU.ld sbaU~~-all 
tiJDes:poiJlply,\Vitb any eonditioil to the issuance of the Certificate-ofQccup~ for tli«f , 
bUilding, structU.,e, or lan~ or part tbereot" ~ondent is in violatioii liy. applymg for and 
receiving a Certificate of Occupancy "not sexually oriented" and_ operating in derogation of 
said application and issued certificate. · 
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2. II DCMR. § 199.1 defines a sexually oriented business establishment as: "An esm.~lisbment 
~~~:as a S11b~ti~ or significant portion of its stock in trade, bO()kl, maPzjni$~ and other 
periotlicals, films, materials ·aDd articles or an establishment that pments u i subStantial or 
significant portion of its activity, live perfonnances, films or otb~ n'lAteri@l whicb.~ 
<distinguished or characterized by their emphaSis on ma~ers··aepictbl& ·~escnQiDg{or related 
to specified sexual activities and specified· anatomical areas:"· In the ~fmattcr, sex is the 
dolninant emphasis, therefore Respondent's 'activities fall Wtthhi the abQv~ted defblition of 
a sexually oriented business. 

3. 16 DCMR. § 3201.2 provides that, "An infraction shall be a repeat infraction and shall carry 
tho enhanced.penalties set forth in§§ 3201.1 and 3224;1 if the infraction is a violation by the 
-~ ~()11 o(tlle sap1e provision of law or rule comrilitted within the same three (3) year, 
periOd as. tho initial inftaction. In the instant case, respondent bas been cited for the identical 
violation as he was cited previously. Therefore, Respondent is a recidivist. 

ORDER 

WHEREFORE, it is this zDd day of Iuly 2002. 

ORDERED: . that Respondent I.M.M. Corporation t/a Fun Fair Video shall pay a fine in the 
amount of one thousand ($1,000.00) ($500.00 for NOI # 028120 and $500.00 forNOI # Q35446) 
for the above referenced violations.· · 

FVR'I'QRE ORDERED: that RespondentJ.M.M. Corporation t/aFuD Fair VIdeo sballpay an 
enhancectiine in the amount of one thousand $1,000.00 dollars for a recidivist 

I'VaT.BII\ ORDli:RED: that Responc:lent JMM Corporation t/a Funfair Video pay court costs 
in the amount of eighty ($80.00) dollars 

FURTHER. ORDERED: that the total amotUlt that is due and o~g to the District of Columbia 
in the above captioned case 'is $2, 080.00 

FURTHER ORDERED: that all payments of tines, penalties and cost shall be submitted either 
.in person to the Office of the Chief Financial Ofticer·at 941 North qapitol.Street, N.B., Suite 
9600, WashingtOn, D.C. 20001, or mailed via first class mail, postago pre paid to Office of the 
ChiefPinaDcial officer, attn: Dwight Lofton, 941 North Capitol Street, N.B. Suite #9600, P.O. 
Box #37140, Washington, D.C. 2002. Additionally, all cbec:lcs shall be made payable to the D.C. 
Treasurer. 

FURTHER ORDERED: ·that Respondent's failure to pay or to make arrangements for the 
payment of aU fines, penalties, and cost within fifteen (15) calendars days of service oftbe 
DeciSion and Order, may result In an additional %5% eollectlon charg.e iftbis.m.atter is 
referred to a collection agency. 
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FQRTJIER OJll)~: that the Respondent shall have fifteen (15) days from the receipt of 
this order tO file an appeal wi:th the Board of Appeals and Review or applicable Board. 

l?UR'I'm:R ORDERED: that the Office of Enforcement issue a cease and desist order to 
R~~deq~ ~~~M,. C()rporfd~)lt t/a ~unFair Video~ ~recting .ReSpondent to cease all ~usiness 
~VIty ~t ~I,~,, . Srreet. N. W., Washmgton, D.C., until such time that Respondent obtains the 
required ·certificate of Occupancy for his business. 

CERTIFICATE OF SERVICE 

I hereby certify that I caused to be mailed on July 2, 2002, the foregoing Decision and Order in 
01-()AD-%626-B and Ol·OAD-2541·0 postage prepaid to the following parties: 

]()Jlatban L ·Katz.l;squire 
M8iks & Kats, LLC . 
·1400 Spring Street, #41 0 
Silyer Spring. Maryland ~091 0 

Ma.ttbcw 1 •. Green. Jr. :Esquire 
Office of the General Counsel 
941 North Capitol Street, N.B., Suite #9400 
Washington, D.C. 20002 
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J:MPO;aTANT NOTICE 

Respondect's.&ilure.to pay or.to make ~~ent t'Qr th~pa)'ment. otalJ.~es, penalti~, and cost within 
1iftee1f{lS} ~~~"d4~·pt~~oftll~l)~!f:)~-~~;~t.,~\'.~~T ~AN ADDmONAL 
25% COLLEcriON CHARGE if~s matf#1$::r.e~~ toil <;ollecti~~ a~cy. 

IMPORTANT NOTICE 

lbspoJident's tillure tO appeaf~llOrder or to arrange for payment of an fiDes; penalties and eol1 
withln·~ .. (15) .Cilendr!J",.~ys·:··of reeelpt of this Order SRAI.ltQ]JEBATE· Th SITSJ?ENJ 
AIM'QMATICAI.I.y TfiJ!! T.IC£NSE OR PERMIT until the fiDes, penalties-and costs are pale 
thenby subJecting ReSpOndent to''subsequent ~d eDhaneed violations ror uJJJJce~~~ed or unpermltte 
actlvltis.. . AdJJalts Yfl~ lts:pJallation are· appealabl~ ol,ll)' to til~ ~nt th~tfhe Attorney Examine 
h*stmpoiect u mef:lt 18JlCtlon(s) under the ClvU IDfraCtloni Act or Us Implementing regulations. 

APPEAL RIGHTS 

UPON THE EXPIRAttON O;F,'JBE ABOVE-NOTED FIF'l'EEN (15) CALENDAR DAYS, Tim 
ORDER WILL BE FINAL. THE RESPONDENT HAS A RIGHT TO APPEAL AS DESCRIBE! 
BELOW. 

BOW TO APPEAL 

Please read this notice earefully If you decide to appeal the declslo~ 

Iii general all dvD IDfraetfon orden are appealable to the BOAIU> OF_~P~::AND REVIEw. 
There are a few exceptions. 

II your matter coacel"lll a violation of the AlcohoUc Beverage Control Act (for example, failure to 
npervlse, or·faDure to have th' appropriate. lettering on the front of the establishment) thea your 
matter Is appealable to the ALCOHOLIC BEVERAGE CONTROL BOARD. 

It your matter eoncei'DI a violation or :p.c. Zoning Regulations or c;Jtapter 4 (Zoning and Height or 
BuDdJDgs) or Title 5 of the D.C. Code then your matter Is ·appealable to the BOARD OF ZONING 
ADJUSTMENT. 

U you hold an occupational or professional Ucense, except related to a health occupation, and the 
matter coneenu a violation of a professional or occupational regulation, then your matter 11 
appealable·to the appropriate Board or Commission In the Occupational and Professional Licensing 
AdmiDJstratlon. 
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It you an Ucensed ID a health occupation~ and the matter concerns a violation of a health occup~tlo1 
law or regulation, theb. )'Our matter li ·appeBlable to the appropriate Board or Commtulon fD th 
Licensing Regulation Admlnlstratlon of the Department of Health. 

II you are ·n~t Ucensed or your occueatt~n or profession .. ~. J;~Ot regWatea by a Board or CommJssiOII 
tbeD your matter;ls appealible to the'BOARD OF AP~ AND ~w •.. 
The foUowbig llddtesles and telephone numben are Cor the appropriate appellAte body: 

BOARD OF. APPEALS AND REVIEW 
4414th Street, N.W. 
Sulte540S-
Wasliliigt0D, D.c. 20001 
(202) 727-8280 

BOARD OF ZONING ADJUSTMENT 
441.4th Street,N.W. 
Sulte210S 
WashiDgton, D.C. 20001 
(%02) 727-6311 

UCENSINGREGULATION 
ADMINISTRATION 
DEPARTMENT OF HEALTH 
8Z5 North Capitol Street, N.& 
Room2164 
wa.hblgtc»D, D.c. 20002 
(202) 442-5888 

ALCOHOLIC BEVERAGE CONTROL'BOARI 
941 Norib CapitOl Stree~ N.E. 
aoom1W3o · 
w~!llngiOD; n.c. 20002 
(2ol) 442-4445 

OCCtJPATIONAL AND PROFESSIONAL 
LICENSING AriMINisi'RATION 
941 North Capitol Street, N.E. 
Room7W46 
Washington, D.C •. 20002 
{102) 44~320 


