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BEFORE THE DISTRICT OF COLUMBIA

BOARD OF ZONING ADJUSTMENT

APPEAL OF:
Rodut Associates of DC, LP from the )
Administrative decision of the Zoning )
Administrator, Departmeut of Consumer and ) ot
Regulatory Affairs (DCIRA) to issue Certificate ) BZA Appeal No. 17430
of Occupancy No. CO 100692, dated July 5, 2005, ) '
authorizing the use of an apartment huﬂdmg ) Bearing: March 21, 2006
1150 K Street, NW )
MOTION TO DISMISS
L
INTRODUCTION

1150 Investors, Inc., through undersigrned counsel, hereby moves to dismniss Board of
Zoning Adjustment ("BZA" or the "Board") Appeal No. 17430 filed by Rodut Associates of
DC, LP ("Rodut") for lack of jurisdiction. The appeal is untimely and Rodut does not satisfy
the requirements of a "person aggrieved" under the Zoning Enabling Act and the Zoning
Regulations. Moreover, the grounds given for the appéal fail to establish any violation of the
Zoning Enabling Act or the Zoning Regulations. Finally, the appeal is barred under the equitable

. doctrine of estoppel. Accordingly, the appeal should be disruissed.

1150 Investors, Inc. ("1150" or "Owner") is the successor in interest to the former
owners of the property to which the present appeal relates and served as developer of the
apartment house thereon ("1150 K Apartments"). The apartment house is subject to a
condominium regime, with residential units sold to a number of individuals. At the time 'rdiye
District of Columbia jissued Certificate of Occupanc:y No. CO 100692 on July &, 2005 (Exhibit
A), Owner was the record owner of the property on which the apartment honse was construcied.
Today, Owner is the owner of a number of condominium units within the apartrnent house. As a
result, Owner qualifies as an automatic party to this proceeding pursuant to 11 DCMR § 3199.1
(February 2003)(the "Zoning Regulations™). In the event the Board does not recognize Owner
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as an automatic party to the present appeal, Owner seeks leave to intervene in this appeal
pursuant to section 3112.15 of the Zoning Regulations.

FACTUAL Bg.CKGROUN D

On June 6, 2003, the District of Columbia Department of Consumer and Regulatory
Affairs, Building and Land Regulation Administration ("BLRA") issued Building Permit No.
B452618 to Owner's predecessor in interest, JJR Rf;:sidential, LLC ("JJR"), for the construction
of a 14-story apartment house on Lot 25 in Square 317 (Exhibit B).' The apartrnent house was
approved to be constructed on those portions of Lot 25 owned or ground-leased by JIR (Lots 834
and 836). An above-grade connection was contemplated between the new apartment house
construction and the existing improvements located on that portion of Lot 25 ground leased by
Rodut (the "Rodut Improvements"). Consistent with the plans spproved as part of the building
permit for the apartment house, an above-grade connection was consiructed on the interior of the
east elevation of the apartment house; however, no equivalent connection. was made to the Rodut
Improvements. As a result of the subdivision processes detailed below, the apartment house and
the Rodut Improvernents are no longer located on a single record lot, thus, an above-grade
connection is inappropriate and would be violative of the Zoning Regulations.

In December 2004, the public alley system in Square 317 was closed pursuant to Act 15-
703 of the District of Columibia Council (SO 04-7832). As a result, a portion of the closed alley
reverted to that portion of Lot 25 known as Lot 836. On January 24, 2005, Lot 25 was
subdivided by 1108 K LLC and JIR, collectively, aé; owners in fee simple of the entirety of Lot
25. As aresult, Lot 26 was established, containing 12,214 square feet of land, including all of
the former Lots 834, 836, and the portion of the fonl‘;ner alley reverting to Lot 836 (Exhibit C) 2
As part of this subdivision, that portion of former L‘pt 25 known for assessment and taxation
purposes as Lot 835 was designared on the subdivis?ion plat as "OF-25". Subsequent to the
creation of Lot 26, 1108 K LLC and JJR conveyed to Owner their fee simple interests in Lot 26.

1 At the time of the issuance of this building permit, Lot 25 was divided for assessment and taxation
purposes into Lots 834, 835, and 836; JJR owned Lot 836, while 1108 K Street Limited Liability
Company ("1108 K LLC") owned Lots 834 and 835. 1‘%[08 K LLC ground leased Lot 834 to JJR and
ground leased Lat 835 to Rodut. ‘

2 This record lot subdivision was undertaken in conformity with the District of Columbia Subdivision
Regulations (10 DCMR Chapter 27), including §2705.2, which provides that "[tlhe plat of subdivision
shall be signed in ink by the owner in fee simple of the land proposed to be subdivided, and his or her
signature shall be witnessed by two (2) persons and n?tarized.“

2
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Title to OF-25 remains with 1108 K LL.C. Rodut continues m own the Rodut Improvements on
OF-25. |

| On May 6, 2005, the District of Columbia Surveyor recorded a subdivision plat
consolidating Lot 26 with other properties in Square 317, to create a new Lot 27, with total land
area of 47,308 square feet (Exhibit D). Lot 27 was subsequently divided for assessment and
taxation purposes into Lots 840, 841, and 842, with the apartment house located on assessment
a;d taxation Lot 840 (like Lot 26, measuring 12,214 square feet). Lot 840 was then made
subject to a condominium regime and assigned a series of condominiurn lot numbers. At the
time of the completion of construction of the apartment house and the issuance of Certificate d:f |
Occupancy No. CO 100692 on July'5, 2005, the apartment house was located an Lot 27, whereas
the Rodut Improvemeﬁts were located on OF-25. The vast majority of the condomininm units

have been sold and occupied. Owner still retains ownership of those uanits that have not besn
sold.

. :
ZONING REGULATIONS DICTATE DISMISSAL OF APPEAL
The present appeal should be dismissed for lack of jurisdiction. As described below,
Rodut is not an aggrieved person and its appeal is untimely. Further, even if the Board

determines it has jurisdiction to hear the case, the appeal should nevertheless fail because it is
without merit. \

|

\ .
Rodut has failed to demonstrate thatitis a ‘jucrson aggrieved" under the Zoning Enabling

A. Rodut is Not an Aggrieved Person.

Act or the Zoning Regulations. With regard to appeals to the BZA, the Zoning Enabling Act and
Zoning Regulatjons establish a basic threshold quesﬁon of whether a person is "aggrieved" by
such actions as the issuance or withholding of a building permit or certificate of occupancy. See
D.C. Official Code §6-641.07 and 11 DCMR §3112.4. While these sources do not explicitly
define the criteria that should be useél to determine whether a person is "aggrieved," the courts,
in interpreting this requirement, have consistently held that a person may only be considered to

be "aggrieved” if that person demonstrates that he or she is or will be specially gnd adversel

affected by the administrative decision in question. TIn Goto v. District of Columbia Board of
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Zoning Adjustment, 423 A.2d 917, 923 (D.C, 1980), the Courﬁ stated that "[g]lenerally, persons
wishing 1o contest zoning determinations must demonstrate some damage—damage greater than
that suffered by the general public—to satisfy the ‘person agg#ieved”’ requirement.” See also
Rathkopf, The Law of Planning and Zoning, §43.02, at 43-7; 4 Anderson’s American Law of
Zoning §27.18, at 542-51 (4th ed. 1997). To be “aggrieved,” a person must demonstrate (1) &
specific personal and legal interest in the subject matter of the‘ decision as distinguished fiom the
general interest of a member of the community as a whole, and (2) that the specific personal and
legal interest has been specially and injuriously affected by the decision. See Rathkopf §43.04 at
43-20. Cf. President & Directors of Georgerown College v. Diavatis, 470 A.2d 1248
(D.C.1983)(statute which allows neighboring owxner to sue to enjoin zoning violation does not
entitle neighbor 1o relief without proof that the zoning violation has caused “special damage™ to
neighbor).

In the present case, even if Rodut could denj,onstrate a specific (as opposed to general
public) interest ix. the issuance of the apartment house certificate of occupancy ("C of O"), Rodut
has failed to demonstrate that its interest has been "é;pecially and injuriously affected” by the
issuance of said C of O. In its appeal, Rodut claims only that the issuance of the C of O
somehow results in a violation of section 3202.3 of the Zoning Regulaticas, which prohibits the
location of more than one principal structure on a single record lot. Even were that claim valid,
Rodut has failed to identify any detrimental impact it has suffered as a result of the issuance of
the C of O in the present case. Rodut has not indicated that the use(s) undertaken at the Rodut
Improvements are, or might be, somehow jeopardized as a result of the issuance of the present C
of O. Nor could Rodut sustain such a claim, as the apartment house use and any use(s)
undertaken at the Rodut Improvements necessarily require the issuance of separate certificates of
occupancy, regardless of whether they are located in a single building or in separate buildings.

Without a demonstration of special injury, Rodut fails the threshold jurisdictional
requirement of establishing itself as a "person aggrieved.” As such, the present appeal should be
dismnissed.

B. The Appeal Was Not Timely Filed.

Section 3112.2 of the Zoning Regulations also requires that an appeal be filed "timely"
with the Board. That section provides that:
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the administrative decision had notice or knowledge of| the decision complained

of, or reasonably should have had notice or lmowledge of the decision complained
of, whichever is earlier.

An appeal shall be filed within sixty (60) days from tha date the person appealing

11 DCMR § 3112.2(2) (Z.C. Order No. 02-01, February 7, 2003).

In the present case, Rodut filed its appeal with the BZA on September 9, 2005, mors than
66 days following the issuance of the C of O on July 5, 2005. Based on that issuance date, the
latest Rodut could have filed a timely appeal was September 6, 2005.% By failing to meet the
September 6 date even by three days, Rodut -- through its own actions — has divested the Board
of jurisdiction to hear the case. |

More telling, however, is that Rodut waited imore than two months after the issuance of
the C of O to file the present appeal, when Rodut lew, or reasonably should have known,
several months before the final issuance of the C 1130 that no above-grade cormection bad been
completed between the Rodut fprovements and the apartment house. The basis for Rodut's
claim is for alleged non-compliance with section 3202.3 of the Zoning Regulations, which
pertains to the issuance of building permits, not certilﬁcates of occupancy. Instead of challenging
the construction of the apartment house consistent with the building permit, Rodut chose to wait
to file its appeal well after construction was completed, long after it was apparent that no above-
grade connection between the Rodut Improvementé and the apartment house had been
effectuated, and even while the 'condominium units were extensively marketed, sold, and -
ultimately occupied by new residents. As a resull, the Board lacks jurisdiction to hear the
appeal because Rodut failed to file the appeal within 60 days after the issuance of the C of O for
the apartment house and well after completion of construction, when it should have known that
no above-grade connection had been made.

C. Rodut Has Failed to Establish Any Violation of the Zoning Kinabling Act or the
Zoning Regulations.

Rodut has failed to demonstrate thar the issnance of C Of O No. 100692 violates the
applicable provisions of the Zoning Enabling Act or the Zoning Regulations. Instead, Rodut

3 Becanse the 60th day fell on Saturday, and Monday, September 5, was the Labor I )ay' Holiday, the

deadline for any appeal based on the C of O issuance date was automatically extended to the 83rd
day.
\
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alternates between inconsistent and irreconcilable claims thaq (i) the apartment house constitutes
a second, separate structure from the Rodut ITmprovements on a single record lot (25) in violation
of section 3202.3 of the Zoning Regulations; and (ii) that the Owner attempted to obtain the C of
O for Lot 25, when Owner knew that lot no longer existed.

In the first instance, the 1150 K Apartments are located on Lot 27, whereas the Rodut
Inprovements are located on OF-25. Thus, any claim by Rodut that the apartment house
constitutes a second structure on a single record lot with the Rodut Improvements fails as a
matter of fact. Subsequent to obtaining the building permit and commencing construction of the
apartment house, the record owners of Lot 25 subdivided Lot 25 in accordance with the
Subdivision Regulations, thereby creating Lot 26,* In turn, Lot 26, was consolidated with other
properties in Square 317 to form Lot 27. As a result, there has been no violation of section
3202.3 of the Zoning Regulations as there has beee1.1i no demonstration that ruitiple principal

In the second instance, the C of O in guestion was issued for occupancy of a 14-story
aparmment building at 1150 K Street, NW, without any reference therein to a lot or square

deésignation. The certificate of occupancy is thus cé}nnsistent with the building permit obtained in

structures exist on a single record lot.

2003, which authorized the construction of a 14—stob apartment building at 1150 X Street, N'W.
Importantly, the C of O was not issued to Lot 25, or Lot 26, or Lot 27, but rather to the premises
known as 1150 K Street, NW. |

Finally, Rodut wrongly alleges that Owner somehow benefited by knowingly and falsely
asserting as part of its C of O application that Lot 25 existed when, in fact, that lot no longer
existed. Further, Rodut fails to demonstrate how any such assertion. might benefit Owner.
Instead, even presuming the reference 1o Lot 25 on the certificate of occupancy were not simply
harmless error, it would seem that any such assertion would harm, rather tharn benefit, Owner, as
it would beg the question of multiple principal buildings on a single record lot. Instead, the
apartment house is clearly located on Lot 27, aud BLRA pmperly issued the C of O for the

associated plans. Thus, Rodut fails to state a valid basis upon which the Board zlzr.ught grant relief
and the appeal cannot be sustained.

4 Any chspute as to the validity of the subdivision procé,ssas undertaken, to the extent it does oot

involve issues related to zoning, is beyond the Junsdlctmn of the Board to consider, and appropriately
addressed in another forum.

|
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D. The Appeal Is Barred Under the Equitable Doct:riq;‘e of Estoppel.

The applicability of the equitable doctrine of estoppel lﬁs well established in District of
Columbia zoning law. See Smith v. District of Columbia Board of Zoning Adjustment, 342 A.2d
356 (DCCA 1975); Lyke v. DC BZA, 383 A.2d 7 (1978); Goto v. District of Columbia Board of
Zoning Adjustment, 423 A.2d 917, (DCCA 1980).

The elements of estoppel ﬁre that the claimant is required to prove: (i) that it acted in
good faith; (ii) on affirmative acts of the District; (iii) made expensive and perrmanent
improvements and reliance thereon; and (iv) the equities are strongly in the claimant's favor. See
also District of Columbia v. Cahill, 60 App. DC 342 (1931). Based upon the facts of this cass,
including the actions of the BLRA and the inaction over an extended. period of time by Rodut,
the appeal should fail on the basis of estoppel.

Owner and its predecessors .in,interest procé;seded in good faith in constructing the
apartment house and selling the condominium umt; therein, in reliance upon the actions of the
Distrier, including BLRA's issuance of the buildiné permit and certificate of occupancy,
recordation. of the subdivision plats for Lot 26 and, thereafter, Lot 27, by the Office of the

Surveyor. Construction was undertaken consistent with validly-issued permits, and occupancy
of the apartment house was taken consistent with thie validly-issued C of O.

Tt is also clear that expensive and permaneq’n improvements were made to the property in
issue, including construction of a luxury 14-story af:artment house, subjecting the applicable
property to a condominium regime in perpewtuify, extensively marketing the condominium units
through various media, and ultimately conveying a majority of the units to other persons who
now reside in the apartment house.

Finally, the equities strongly favor 1150 as well as the nurnerous individual unit owners
within the apartment house. Whereas revocation of the certificate of occupancy jeopardizes the
investments and very homes of more than one hundred District residents who now reside at the
1150 K Apartioents, said revocation does little, if anything, to benefit Rodut. Nor is there a
remedy that the Board could grant thar would seem to benefit Rodut. The apartment house and
the Rodut Improvements are located on separate record lots. Any above-grade cormection made
at this time between these buildings would be illega‘\l and inappropriate. .
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At the same time, denial of the present appeal is in the“i’bres;t public policy interests of a
large number of affected District residents living in the apartnienl: house. To that end, Advisory
Neighborhood Commission 2F, which is an elected body représeutimg these residents, and which
is automatically a party to the present appeal and whose written report is deserving of great
weight by the Board, voted to oppose the present appeal at its public meeting dated March 1,
2006. (Exhibit E). Finally, Rodut has failed to justify: (i) why it has waited to this late date,
when the certificate of occupancy has issued and the apartment house is largely occupied, to
challenge the occupancy of the property; and (ii) what exactly is the nature of the harm claimed
to be suffered by Rodut, if any.

Iv.
WITN'ES‘S'ES
Owner may call the following witnesses in #‘upport of its Motion to Disrniss:
A Ron Walton, Representative of Owner.

B. Steven E. Sher, Director of Zoning and Land Use Services, Holland &
Knight LLP
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V.
CONCLUSION

WHEREFORE, based on the foregoing, the Board should dismiss the appeal for lack of
jurisdiction, or in the alternative, deny the appeal.
Respecitfully submitted,

HOLLAND & KNIGHT LLP

By: _Au? ﬂ/? ,M

Norman M. Cr sgow/]J

By: <DA_ 74’/ L_ P,

Dennis R. Hughes

2099 Pennsylvania Ave., N.W,
Suite 100

Washington, D.C. 20006

(202) 955-3000
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BEFORE, THE DISTRICT OF COLUMPLs
BOARD OF ZONING ADJUSTMENT

APPEAL OF:

Rodut Associates of DC, LP from the
Administrative decision of the Zoning
Administrator, Department of Consumer and
Regulatory Affairs (DCRA) to issue Certificate
of Occupancy No. CO 100692, dated July 5, 2005, )

authorizing the use of an apartment building ) Hearing: March 21, 2006
1150 K Street, NW )

R

BZA Appeal No. 17430

MOTION TO DISMISS

INTRogqu?TION

1150 Investors, Inc., through undersigned counsel, hereby moves to dismiss Board of
Zoning Adjustment ("BZA" or the "Board") Appeal No. 17430 filed by Rodut Associates of
DC, LP ("Rodut") for lack of jurisdiction. The appeal is untimely and Rodut does not satisfy
the requirements of a "person aggrieved" under the Zoning Enabling Act and the Zoning
Regulations. Moreover, the grounds given for the a;ppéal fail to establish any viclation of the
Zoning Enabling Act or the Zoning Regulations. Finally, the appeal is barred under the equitable
doctrine of estoppel. Accordingly, the appeal should be dismissed.

1150 Investors, Inc. (""1150" or "Owner") is the successor in interest to the former
owners of the property to which the present appeal relates and served as developer of the
apartment house thereon (""1150 K Apartments"). The apartment house is subject to a
condominium regime, with residential units sold to a number of individuals. At the time the
District of Columbia issued Certificate of Occupancy No. CO 100692 on July $, 2005 (Exhibit
A), Owner was the record owner of the property on which the apartment house was constructed.
Today, Owner is the owner of a number of condominium units within the apartment house. As a
result, Owner qualifies as an automatic party to this proceeding pursuant to 11 DCMR § 3199.1
(February 2003)(the "Zoning Regulations"). In thé event the Board does not recognize Owner

BOARD OF Z0NING ADJUSTMEN)

Distrist of Columbla

casewo,_| 1430
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as an automatic party to the present appeal, Owner seeks leavie to intervene in this appeal

pursuant to section 3112.15 of the Zoning Regulations.
II. ‘
FACTUAL BACKGROUND

On June 6, 2003, the District of Columbia Departmenfi of Consumer and Regulatory
Affairs, Building and Land Regulation Administration ("BLI%A") issued Building Permit No.
B452618 to Owner's predecessor in interest, JJR Residential, jLLC ("JJIR™), for the construction
of a 14-story apartment house on Lot 25 in Square 317 (Exhibit B)." The apartment house was
approved to be constructed on those portions of Lot 25 owned or ground-leased by JJR (Lots 834
and 836). An above-grade connection was contemplated between the new apartment house
construction and the existing improvements located on that portion of Lot 25 ground leased by
Rodut (the "Rodut Improvements"). Consistent with the plans approved as part of the building
permit for the apartment house, an above-grade connection was constructed on the interior of the
east elevation of the apartment house; however, no equivalent connection was made to the Rodut
Improvements. As a result of the subdivision processes detailed below, the apartment house and
the Rodut Improvements are no longer located on a single record lot, thus, an above-grade
connection is inappropriate and would be violative of the Zoning Regulations.

In December 2004, the public alley system in Square 317 was closed pursuant to Act 15-
703 of the District of Columbia Council (SO O4-78ﬂ\2). As aresult, a portion of the closed alley
reverted to that portion of Lot 25 known as Lot 836. On January 24, 2005, Lot 25 was
subdivided by 1108 K LLC and JJR, collectively, as owners in fee simple of the entirety of Lot
25. As aresult, Lot 26 was established, containing 12,214 square feet of land, including all of
the former Lots 834, 836, and the portion of the former alley révertin\.g to Lot 836 (Exhibit C).*
As part of this subdivision, that portion of former Lot 25 known for assessment and taxation
purposes as Lot 835 was designated on the subdivision plat as "OF-25". Subsequent to the

creation of Lot 26, 1108 K. LLC and JJR conveyed to Owner their fee simple interests in Lot 26.

1 At the time of the issuance of this building permit, Lot 25 was divided for assessmnent and taxation
purposes into Lots 834, 835, and 836; JJR owned Lot 836, while 1108 K Street Limited Liability
Company ("1108 K. LLC") owned Lots 834 and 835. 1108 K LLC ground leased Lot 834 to JJE and
ground leased Lot 835 to Rodut. |

2 This record lot subdivision was undertaken in conformity with the District of Columbia Subdivision
Regulations (10 DCMR Chapter 27), including §2705.2] which provides that “[tIhe plat of subdivision
shall be signed in ink by the owner in fee simple of the land proposed to be subdivided, and his or her
signature shall be witnessed by two (2) persons and notarized.”

|



Title to OF-25 remains with 1108 K LLC. Rodut continues tﬂS own the Rodut Improvements on
OF-25. ‘

On May 6, 2005, the District of Columbia Surveyor redorded a subdivision plat
consolidating Lot 26 with other properties in Square 317, to create a new Lot 27, with total land
area of 47,308 square feet (Exhibit D). Lot 27 was subsequently divided for assessment and
taxation purposes into Lots 840, 841, and 842, with the apartment house located on assessment
and taxation Lot 840 (like Lot 26, measuring 12,214 square feet). Lot 840 was then made
shbj ect to a condominium regime and assigned a series of condominium lot numbers. At the
time of the completion of construction of the apartment house and the issuance of Certificate of
Occupancy No. CO 100692 on July 5, 2005, the apartment house was located on Lot 27, whereas
the Rodut Improvements were located on OF-25. The vast majority of the condominium units

have been sold and occupied. Owner still retains ownership of those units that have not been
sold.

|
. |
ZONING REGULATIONS DICTATE DISMISSAL OF APPEAL

The present appeal should be dismissed for la‘wk of jurisdictior. As described belowr,
Rodut is not an aggrieved person and its appeal is ufp.timely. Further, evern if the Board
determines it has jurisdiction to hear the case, the appeal should nevertheless fail because it is
without merit.
A. Rodut is Not an Aggrieved Person.

Rodut has failed to demonstrate that it is a "person aggrieved" under the Zoning Enabling
Act or the Zoning Regulations. With regard to appeals to the BZA, the Zoning Enabling Act and
Zoning Regulations establish a basic threshold question of whether a person is "aggrieved" by
such actions as the issuance or withholding of a building permit or certificate of occupancy. See
D.C. Official Code §6-641.,07 and 11 DCMR §3112.4. While these sources do not explicitly
define the criteria that should be used to determine whether a person is "aggrieved," the courts,
in interpreting this requirement, have consistently held that a person may cnly be considered to
be "aggrieved" if that person demonstrates that he or'she is or will be specially and adversely

affected by the administrative decision in question. ]“In Goto v. District of Columbia Board of



Zoning Adjustment, 423 A.2d 917, 923 (D.C. 1980), the Court %tatedt that "[glenerally, persons
wishing to contest zoning determinations must demonstrate SO)MG damage—damage greater than
that suffered by the general public—to satisfy the ‘person aggrieved" requirement.” See also
Rathkopf, The Law of Planning and Zoning, §43.02, at 43-7; 4 Anderscn’s American Law of
Zoning §27.18, at 542-51 (4th ed. 1997). To be “aggrieved,” a person must demonstrate (1) a
specific personal and legal interest in the subject matter of the c‘lecision as distinguished from the
general interest of a member of the community as a whole, and (2) that the specific personal and
legal interest has been specially and injuriously affected by the decision. See Rathkopf §43.04 at
43-20. Cf. President & Directors of Georgetown College v. Diavatis, 470 A.2d 1248
(D.C.1983)(statute which allows neighboring owner to sue to enjoin zoring violation does not
entitle neighbor to relief without proof that the zoning violation has caused “special damage” to
neighbor).

In the present case, even if Rodut could demanstrate a specific (as opposed to general
public) interest in the issuance of the apartment housg certificate of occupancy ("C of O"), Rodut
has failed to demonstrate that its interest has been "specially and injuriously affected" by the
issuance of said C of O. In its appeal, Rodut claims -\bnly that the issuance of the C of O
somehow results in a violation of section 3202.3 of the Zoning Regulaticns, which prohibits the
location of more than one principal structure on a single record lot. Ever were that claim valid,
Rodut has failed to identify any detrimental impact it has suffered as a result of the issuance of
the C of O in the present case. Rodut has not indicated that the use(s) undertaken at the Rodut
Improvements are, or might be, somehow jeopardized as a result of the issuance of the present C
of O. Nor could Rodut sustain such a claim, as the apartment house use end any use(s)
undertaken at the Rodut Improvements necessarily require the issuance of separate certificates of
occupancy, regardless of whether they are located in a single building or in separate buildings.

Without a demonstration of special injury, Rodut fails the threshold jurisdictional

requirement of establishing itself as a "person aggrieved." As such, the present appeal should be
dismissed.

B. The Appeal Was Not Timely Filed.

Section 3112.2 of the Zoning Regulations also requires that an appeal be filed "timely”
with the Board. That section provides that:



An appeal shall be filed within sixty (60) days from the date the person appealing
the administrative decision had notice or knowledge of the decision complained

of, or reasonably should have had notice or knowledge pf the decision complained
of, whichever is earlier.

11 DCMR § 3112.2(a) (Z.C. Order No. 02-01, February 7, 2008).

In the present case, Rodut filed its appeal with the BZA on September 9, 2005, more than
66 days following the issuance of the C of O on July 5, 2005. Eased on that issuance date, the
latest Rodut could have filed a timely appeal was September 6, 2005.” By failing to meet the
September 6 date even by three days, Rodut -- through its own actions — has divested the Board
of jurisdiction to hear the case.

More telling, however, is that Rodut waited more than two months after the issuance of
the C of O to file the present appeal, when Rodut knew, or reasonably should have known,
several months before the final issuance of the C of O that no above-grade connection had been
completed between the Rodut Improvements and the apartment house. The basis for Rodut's
claim is for alleged non-compliance with section 3202.3 of the Zoning Regulations, which
pertains to the issuance of building permits, not certificates of occuparncy. Instead of challenging
the construction of the apartment house consistent with the building perrit, Rodut chose to wait
to file its appeal well after construction was completed, long after it was apparent that no above-

grade connection between the Rodut Improvements 4 t house had been

effectuated, and even while the condominium units were extensively marketed, sold, and
ultimately occupied by new residents. As a result, the Board lacks jurisdiction to hear the
appeal because Rodut failed to file the appeal within 60 days after the issuance of the C of O for

the apartment house and well after completion of construction, when it should have known that

no above-grade connection had been made.

C. Rodut Has Failed to Establish Any Violation of the Zoning Enabling Act or the
Zoning Regulations.
Rodut has failed to demonstrate that the issuance of C Of O No. 100692 violates the

applicable provisions of the Zoning Enabling Act or the Zoning Regulations. Instead, Rodut

3 Because the 60th day fell on Saturday, and Monday, Sgptember 5, was the Labor Hay Holiday, the

deadline for any appeal based on the C of O issuance date was automatically extended to the 63rd
day.

|



alternates between inconsistent and irreconcilable claims that: Il) the apartment house constitutes
a second, separate structure from the Rodut Improvements on a single record lot (25) in violation
of section 3202.3 of the Zoning Regulations; and (ii) that the Q‘Wner attempted fo obtain the C of

O for Lot 25, when Owner knew that lot no longer existed.

In the first instance, the 1150 K Apartments are located on Lot 27, whereas the Rodut
Improvements are located on OF-25. Thus, any claim by Rodut that the apartment house
constitutes a second structure on a single record lot with the Rodut Improvements fails as a
matter of fact. Subsequent to obtaining the building permit and commencing construction of the
apartment house, the record owners of Lot 25 subdivided Lot 25 in accordance with the
Subdivision Regulations, thereby creating Lot 26.* In turn, Lot 26, was consolidated with other
properties in Square 317 to form Lot 27. As aresult, there has been no violation of section
3202.3 of the Zoning Regulations as there has been no demonstration that multiple principal
structures exist on a single record lot.

In the second instance, the C of O in questioﬁ‘; was issued for occupancy of a 14-story
apartment building at 1150 K Street, NW, without ar.~|,y reference therein to a lot or square
designation. The certificate of occupancy is thus consistent with the bui ding permit obtained in
2003, which authorized the construction of a l4-storj=' apartment building at 1150 K Street, NW.
Importantly, the C of O was not issued to Lot 25, or ]Lot 26, or Lot 27, but rather to the premises
known as 1150 K Street, NW. |

Finally, Rodut wrongly alleges that Owner somehow benefited by knowingly and falsely
asserting as part of its C of O application that Lot 25 existed when, in fact, that lot no longer
existed. Further, Rodut fails to demonstrate how any such assertion might benefit Owner.
Instead, even presuming the reference to Lot 25 on the certificate of occupancy were not simply
harmless error, it would seem that any such assertion would harm, rather than benefit, Owner, as
it would beg the question of multiple principal buildings on a single record lot. Instead, the
apartment house is clearly located on Lot 27, and BLRA properly issued the C of O for the
apartment house at 1150 K Street as constructed in accordance with the building permit and
associated plans. Thus, Rodut fails to state a valid basis upon which the Board might grant relief

and the appeal cannot be sustained.

4 Any dispute as to the validity of the subdivision procespes undertaken, to the extent it does not

involve issues related to zoning, is beyond the jurisdiction of the Board to consider, and appropriately
addressed in another forum.



D. The Appeal Is Barred Under the Equitable Doctrin#e of Estoppel.

The applicability of the equitable doctrine of estoppel iis well established in District of
Columbia zoning law. See Smith v. District of Columbia B’oaréd of Zoning Adjustment, 342 A.2d
356 (DCCA 1975); Lyke v. DC BZA, 383 A.2d 7 (1978); Gotow. Disirict of Columbia Board of
Zoning Adjustment, 423 A.2d 917, (DCCA 1980).

The elements of estoppel are that the claimant is required to prove: (i) that it acted in
good faith; (ii) on affirmative acts of the District; (iii) made expensive and permanent
improvements and reliance thereon; and (iv) the equities are strongly in the claimant's favor. See
also District of Columbia v. Cahill, 60 App. DC 342 (1931). Based upon the facts of this case,
including the actions of the BLRA and the inaction over an extended period of time by Rodut,
the appeal should fail on the basis of estoppel.

Owner and its predecessors in interest proceﬁ:déd in good faith in constructing the
apartment house and selling the condominium units therein, in reliance upon the actions of the
District, including BLRA's issuance of the building permit and certificate of occupancy,
recordation of the subdivision plats for Lot 26 and, thereafter, Lot 27, by the Office of the
Surveyor. Construction was undertaken consistent with validly-issued permits, and occupancy
of the apartment house was taken consistent with the validly-issued C o7 O.

It is also clear that expensive and permanent improvements wers made to the property in
issue, including construction of a luxury 14-story apartment house, subjecting the applicable
property to a condominium regime in perpetuity, extensively marketing the condominium units
through various media, and ultimately conveying a majority of the units to other persons who
now reside in the apartment house.

Finally, the equities strongly favor 1150 as well as the numerous individual unit owners
within the apartment house. Whereas revocation of the certificate of occupancy jeopardizes the
investments and very homes of more than one hundred District residents who now reside at the
1150 K Apartments, said revocation does little, if anything, to benefit Rodut. Nor is there a
remedy that the Board could grant that would seem to benefit Rodut. The apartment house and
the Rodut Improvements are located on separate recoi.rd lots. Any above-grade connection made

at this time between these buildings would be illegal and inappropriate.



At the same tume, denial of the present appeal is in the test public policy interests of a
large number of affected District residents living in the apartment houss. To that end, Advisory
Neighborhood Commission 2F, which is an elected body repreisentimg these residents, and which
1s automatically a party to the present appeal and whose writtel‘;igh report is deserving of great
weight by the Board, voted to oppose the present appeal at its ﬂ‘ublic meeting dated March 1,
2006. (Exhibit E). Finally, Rodut has failed to justify: (i) Wh}!{ it has waited to this late date,
when the certificate of occupancy has issued and the apartment house is largely occupied, to
challenge the occupancy of the property; and (ii) what exactly 15 the nature of the harm claired
to be suffered by Rodut, if any.

Iv.
WITNESSES

Owner may call the following witnesses in support of its Motion tc Dismiss:

A. Ron Walton, Representative of Owner.
B. Steven E. Sher, Director of Zoning and Land Use Services, Holland &
Knight LLP



V.
CONCLUSION

WHEREFORE, based on the foregoing, the Board should dismiss the appeal for lack of
jurisdiction, or in the alternative, deny the appeal.
Respectfully submitted,

HOLLAND & KNIGHT LILP

By: Mo [l Gl T, fo

Norman M. (}Msgov.f’g’h.

By: W\DA- % {_,/"""’

lennis R. Hughes
e

2D99 Pennsylvania Ave., N.W.
Stite 100

Washington, D.C. 20006

(202) 955-3000
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ADVISORY NEIGHBORHOOD CommissioN 2F
Government of the District of Columbia
5 Thomas Circle, NW, Washington, D.C. 20005
Telephone: (202) 667-0052 Fax: (202,\} 667-0053 www.anc2f.org

Commissioners

2F01 Charles Reed, Chairman
2F02 Jim Brandon, Vice Chairman
2F03 Christopher Dyer

2F04 Bob Ellison, Secretary

2F05 Sandra Biasillo, Treasurer
2F06 Michael Nelson

Renan Snowden, Executive Director

March 5, 2006

(Via Email and First Class Mail)
Geoffrey H. Griffis

Chair

Board of Zoning Adjustment -

441 4™ Street, NW, Suite 210
Washington, DC 20001

Re: 1150 K Street, NW, Appeal of Rodut Associates of DC, LP, Appeal No. 17430

Dear Chairman Griffis and Members of the Board:

In accordance with 11 CDCR § 3115, Advisory Neighborhood Commission 2F
(hereinafter “ANC2F” or “Comunission”) submits its report with respect 10 the above matter.
ANCZF advises the Board to dismiss the appeal.

Asrequired by 11 CDCR § 3115.1, ANC2F provides the following information
(paragraph numbers correspond to those in the quoted regulation):

(a) Identification of the appeal or application: 1150 K Street, NW, Appeal of Rodut
Associates of DC, LP, A‘ppealvNo‘. 17430, E

(b) ANC méeting date: March 1, 2006

(é) Notice: Proper notice of the meeting was provided in accordance with law and the
bylaws of ANC2F. Copies of such notice are contained in the minutes of the meeting.

(d) Quorum and artendance: Under ANC2F bylaws, a quorum requires the attendance
of at least four of the six elected and acting commissioners. All six were present. A quorurn was
present and acting throughout the meeting. '

(e) Issues and ANC concerns: The Appeal as we understand it, seeks by this appeal to
challenge the issuance of a certificate of occupancy for the subject property, an apartment
building. At the public meeting of the Community Development Committee of ANC2F, held
January 22, 2006, this matter was reviewed, with presentations by the appellee through its
representatives. Appellants were not present. As represent%;d by the Appellee, the certificate is
claimed to be improperly issued because the improvements @volve two buildings on a single

Serving Logan Circle, Thomas Circle, 01d City, Blagden Alley, Franklin Square, and parts of Shaw and Downtown
, o |
|

EXHIBIT E



record lot, in contravention of the District of Columbia zoning cf.e. Appellee’s counsel
represented to the CDC that the building in question is in fact on A separate building lot.

The building in question is now almost c,ompletely occupi%d by residents of- this ANC,
whose quiet and peaceful enjoyment of their apartments is being ﬁhreatened by this appeal,
which, 1f the facts are as rep:resented to the CDC, is b&eless

The CDC recommended unanimously to ANC2F that the Board of Zoning Adjustment be
advmed to dismiss the appeal.

The recommendation of the CDC was approved unanimously at the aforesaid meeting of
March 1, 2006.

® ANC’ advice: If, as appears to be the case, the apartment building at 1150 K Street is
constructed on a single record lot, ANC2F advises the Board to dismiss the mppeal.

(g8) ANC resolution vote: The vote of ANC2F to adopt thlS recommendation was
unanimous (5 to 0, with one abstention).

(h) Authorized persons: ANC2F authonzes 1ts Charles D. Reed, its Chairman, to
represent this report.

We request that the Board give great weight to our advice herein expra:—.:sised?,, as provided

by § 1-309.10 of the Dlsmct of Coluxmbm Code, and 11 CDCR § 3115.2 of the Board’s
regulations. :

Sinceitely yours,

Charles D. Reed
Chairman, ANC 2F

cc: (Vm Email only) '
Dennis R. Hughes, Esq. (denms hughes@hklaw com)



