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BEFORE THE DISTRICT OF CO:LlfMBIA 
BOARD OF ZONING ADJUSTMitNT 

APPE:ALOF: 

~odutAssociates ofDC~, LP from the ) 
Administrative 1declsion of the Zt:»ning . ) 
Administrator, ]Department of Consumer and ) 
Regulatory Affairs (DCJRA) to issue Certificate )· 
of Occupancy No. CO 100692, d.:lted July 5, 2005, ) 

BZA. Appt~~a.ll'l"o. 1'7430. 

anthoirizing the use 1[)f aJt apartment building ) 
llSO K Street, NW ) 

MOTlC>N TO :DISMISS 

I. 
INTRODUCTION 

1150 Inv(:~stor:s, Inc., through undersigried cc,unsel,, hereby mcrv·'l:~s to dii.:su1iss Board ,of 

Zoning Adjustment ("BZA1
" or the: "Board") Appc;~al No. 17430 filed by Rodu.t Associate:s of 

DC, LP ("Rodut1
") for lack ofjurisdicticm. The appeal is untimely and. Rodut dc)es not satisfY 

the requirements of a "persc1n a.ggri.eved 11 under the Zoning Enablilng A'~t a:D:d fb.e: Zoning 

Regulations. Moreover, the g,tounds given for the appeal fail to estahli~~b, any v:llolatinn of11te 

Zm:ring Enabling Act or the Zoning Regulations. Finally, the app,aal is barr1ed tmder the equ.itabh: 

, doctrine of estoppel. Accordingly, the appeal should be dismis:sed. 

1150 In.v~~sto~s. Inc. ("11501" or "Owner") is the successor illl intere--st to the forrner 

owners of the property to which the~ present appeal Jrelates and. serve:d ;as developer of the 

apartment house thereon ("USO K. Apartments"). The apartmellt h.ou:s:c~ is1 S11:ll:~ject to a 

c:ondominium regime, with residential units sold to a number o:findlvidt~als .... ,,!\t the time:: ichc:: 

District of Columbia issw~d Certific:;ate of Occupanc:y No. CO l 00692 OlD. J\lly 5:, 2005 ~b!!l!.U 

,A):, Owner was the record owner of the property on which the apc:utJmem h01u.se was constructed .. 

Today, Owner is the own1er of a number of condominium units within the apa:lltment house .. As ~l 

result, Owner qualifies as an automatic party to this proceeding pursuant to l 1 :DCMlt § .3199 .l 

(February 2003)(the "Zmli:ng Reglllations"). In tble event the Board does not recognize O~rlf!r 
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as an automatic ]party to~ the present appeal, Owner seeks leave: to interv€:ne :in this appeal 

pursuant to section 3ll:Z.t5 of the Zoning R.~egulati,ons. 

n. 
F'ACTUAl., BACKGROUND 

On June 6, 2003, the nis1rict of Columbia Department o~ Con~;1uner and. Regu.latnry 

Affairs, Building and Land Regulation Administration ("BLRA''') i:s:sued Biuildling P~~IJtnit No. 

B452618 to OWI11.er's predecessor in interest, JJR R~sidential, LLC (' 1

' J,JR"),. fbJ~ the constructilon 

of a 14-story apartment house on l.ot 25 in Square 317 (Exhibit :@). 1 TI1e apartment house: w:~ 

approved to be C11Jnstructc:::d on thos:e portions of Lot 25 owned or gr't~U[Ldl··le:asc:d iby JJR (Lots 834 

and 836). An abt:lVe-grade tconnec1tion was rontemplated betwe:en tl11~ IlflW apa.rltment hous11:: 

construction and the existing impr()Vem,ents located on that portion ~~::tf Lc:lt 25 Jls;£'01und leased. by· 

Rodut (the "Rod·111t Imprti)Vements:"). Consistent with the plans appro,,r<:d a.s 11a.rt oftb.e building 

permit for the ap:1utment ho·LlSe, an above-grade connection was Cl)nstruc:ied m:11 the interior of the 

east elevation of the apartment house; however, no ~~quivalent c;o:r:me!~tion was made t'o the .:Rod·ut 

Improvements. .J\s a :result ,of the subdivision processes detailed heli)W,, the apartment housE! an.d. 

the Rodut Improvements :an~ no lotLger located on a single record lo1) thus~ an above-grade 

c:orw.ection is inappropriate and would be violative ()f the Zoning Re::gulaLti.ons. 

In Decem:ber 2004, the public al]ey system i:n Square 317 was doseci :pmr.suant: to A1::t 15 ··· 

703 of the Distric::t of Colu.n:1bia Council (SO 04-7832). As a result, aL pm:tio1n •lt:>f the closed a!l.ley 

reverted to tb.atp,ortion ofL·ot 25 k:J11own as Lot 836 .. On January :24,2005, La.t 25 wa.s 

subdivided by 1108 K LLC and Jlll, collectively, a$ owners in fee simple of the: entirtety o:I:'Lc:tt 

25. As a result, I..ot 26 was established, containing \12,214 squa.Jre fe~e:t Otflaud,,. i:n.cl\lldimg all of 

the former Lots 8:34, 836, and th~ portion of the fon(ner alleyreve:rtil111g tc• Lot 836 ~hibitj~').2· 
I 

As part of this subdivision, 1that poztion of former Lpt 25 known fbr as:ses:sment ::md t~LX.at:i(lt:l 

purposes as Lot 835 was cle.!;ignate.:i on the subdivisiion plat as 110F-2:5". SU:bsettuent to the 

creation of Lot 26, 1108 K I..LC and JJR conveyed to Owner their fe::c: simple in'1:1erest.s; in Lot 26. 

1 At the time of the issuance of this building permit, Lot 25 was dividecl fc1:r cLSS15lS~:Ianent rut1d ta:li~:atioXll. 
purposes into Lou11 834, 83S, and 836; JJR owned Lotl836, while 1108 K Stl~tE!et I..ii:mdted Uabili.ty 
Compauy (''1108lt LLCI) <mned Lot:s 834 and 835. lfl08 K LLC g:l."oun . .dlle~sedl Lot. :834 t~o J.JR a.Jld 
gt"Oun.d leased Lot 835 to Rodut. · 
2 This :record lot subdivisioJ[l was 11.Uldertaken in conformity with the Di:~s:tri.c1~ of Cc11lu.mbia Subdivision. 
Regulations (10 DCMR Ch;:~.p·ter 27), inclucling §2705.~!. which provid~es that 11 [~1he~ plat ofsu'bdJi:u·:ision 
shall be signed in :ink by the ()wn•~r ill fee simple of th~l land propos,ed to be limbd:Jl'llided, aud his: or her 
signature shall be 'Witnessed by tw'o (2) persons and n~)tarized. '' 
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Title~ to OF-25 re:mains with 1108 K LLC. Rodut continues to CIW£1 the R1Jdut lfmprc:>vemeuts on 

QF-25. 

On May 6, 2005~ the District of Columbia Surveyor re(;orded a subdi,i'ision pllat 

consolidating Lot 26 with o1ther pnlperties in Squar~e 317, to create :a n.eVIt Lot 27, 1;vitb. total land 

area of 47,308 square feet &!hibit D). Lo't 27 was subsequently divided tot a~Ssessrnent :md 

taxation purposes into Lots 840, 841, and 842~ with the apartment hou.s~::: lcJc:atell:l. on assess.1r.neJlt 

and taxation Lot 840 (like: I.ot 26, J:neasuring 12,214 square feet). Lot 840 "IlVaS lthf~n madle 

subject to a cond~ominiumL regime and assigned a se:ries of condomiuiluJ~r.J. lot n1u:nbers.. At the 

time of the completion of c<ms1l1lcl:ion of the apartment house and tbe is:>uance 11:1f Ce:rtific::1:1~te of 

Occupancy No. CO 100692 on July·s, 2005, the ap~II1lnent hou~;e was Jm:ate:ci on Lot 27, 1vlthereas 
• I 

the Rodut Improvements Wf'.te located on OF-25. 'the vast majority 1:>f the ,;,c,ndlmnfuium unit:s 

have been sold ai:Ld occupieci OWllLer still retains ownership of th10S1:~ Ui:l:rits that :have not been 

sold. 

m. 
ZOJNING REGULATIONS DICTATE DISMlSSAlL OF' AP'PKAL 

The present appeal should he dismissed for lack ofjurisdkti •. m .. As ch~SC]~tbed belov,r. 

Rodut is not an aggrieved person and its appeal is untimely. Further, e:vcm iftJu: Board 

determines jt has jurisdiction to hea~ the case, the a~1peal should n~ev,ertheles.s fhlll because ill is 

without merit. 

A. Rodut is Not an Aggrieved Person. 
I . • 

Rodut has failed to demonstrate that it is a "~1erson aggric;:ved11 under tbe Zonirlg Enabbng 

Act or the Zoning Regulations. With regard to app~als to the BZA, the Zoning EnabUng Act .;md 

Zoning Regulatio:n.s establish a basic threshold ques1ion of whether a person i.s;; '"aggriEwedl''i by 

such actions as the issuanc;e or withholding of a building permit or c~~ertUili~att: of occupancy.. See 

D.C. Official Code §6~641..07 and 11 DCMR §3112 .. 4. While the1~e ,source:s do :l:llOt explic:itlty 

define the criteria that should be us~~ to determine: whether a person. :ils tlaggric:::v·:~::d," th~~ 1:,ou.rts, 

in interpreting this requirem.c;mt, have consistently hdd that a person rna:y' <>D.ly be.: con.sid.ert::d to 

be "aggrieved" ifd1at pers10D. dc~monstrates that he or she~ or will be~ spe:1:;iaUy· and adverse:lJ!. 

affected by the administra1ive decision in question. rrn Goto v. District of Colu:mbia Board of 

3 
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I 

Zoniing Acijustrmmt, 423 A.2d 917, 923 (D.C. 1980), the Co~. staLted that "[g]eu1erally, pers<ms 

wishing to contest zoning detennin.ations m.ust demonstrate sqme da:rnu':lge----da:rnage greatElr than 

that suffered by the genle:ral public--to satisfY the •person aggtieved ,, requirt~l1r.l.~mt." se~e a.l!'so 

Ratbkop£;. The Law ofF1lan:ning and Zoning, §43.02, at 43-7; 4 Andersor~'s .L6u.1Jteri1can Law· of· 

Zoning §27.18, a.t 542-51 (4th ed. 1997). To be "aggrieved," a perrs01n muslt d1eltlllOnst1ra:te (l) BL 

specific personal and leg~tl itnterest in the subject matter of the decision. a:s distint~ish.ed fb::.xn the: 

general interest c~f a :rnemb~r of the: community as a whole, and. (2) tha.t the s;p,l;;:c:::ifit::: p1~sonal ~Ltl.d 

legal interest has been spc~cially and injuriously affe:cted by the de:cisio:rL. s,~,e llathkopf §4:::L04 at 

43-20. Cf President & Dinecrors of Georgetown College v. Diavatis. 470 .A, •• :;;:~OI. 11.48 

(D.C.1983)(statute which allows n1~igb.boring owneJr to sue to enj<>in ZQ:O~l1.g vii.ola.ti.cm does not 

entitle neighbor to reliefwitb.ollt p:roofthat the zoning violation h:as c:an.soed t•':spe~trial damage" to 

neighbor). 

In the present case:. c~ven. ifJRodut could denionstrate a SJ,ed1ic (as opposed to ge:ne:rai 

public) interest in the issuance of the apartment hoJse c:erti:ficat~~ ()f ii)CC:lllpatLcy ("C of 0"), .Rod1Jt 

has failed to dem1onstrate that it~~ interest has been "s>pecially and injurio··usly a:III1:~1;;ted" by tlte 

issuance of said C of 0. In its appeal, Rodut claims only that the issuance of 1tb.<1:: C of 0 

somehow results in a violation ofs1~ction 3202.3 of1the Zoning Re·gullations, wh:i·tili prohibits the 

location ofm.ore than one prin<:ipal structure on a siJ:J.gle record lot EVi;::JJ. wetr.<: tJn.a.t clain:!. valid.~ 

Rodur has failed to identify .any detrimental impact it has suffere:d as:: a result ,of the isS:UaJlCie of 

the C ofO in the present c:ase. R.od.ut has not indicated that the use(s) u:ndertaJicc::lJ[l ~Lt the: Rod.ut 

Improvemen.ts are, or mi~t be~ somehow jeopar~ed as a result of the issuan1::e:: ~of the pre~lcmlc C 

of 0. Nor could Rodut su:stain such a claim, as the apartment :ij.ouse Us€:: a1Jr.td any use{s) 

undertaken at the Rodut I1111provemcmts necessarily require the issuane~: of sc:par:ate ce:rtiificates of 

occupancy, regarc:Uess of whether they are located in. a single buildin.g o~:r iur.1 separate buildings .. 

Without a demonstration of special i:nju.ry5 R1odut fails the 1tbi·e:s:h.old j'IIJ!Iil::dic:tional 

requirement of establishing itself as a "person aggrieved." As such, the preSE.'llt :appeal should be 

di.smissed. 

B. The Appeal Was Not Time:Jy Filed. 

Section 3112.2 of the Zoninjg Regulations ai.s,o requires that au a:pJlealt.le filed "tir:ne:ly"' 

with the Board. lhat sectioiJt provides that: 

4 
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An appeal shall be~ filed within sixty (60) days from th~ date the pe:rs~:m appea.Hng 
the administrative decision had notic:e or knowledge o~\the~ decis:ion c~ompla.im~d 
of, or re~:.onably should have had nc1tice or lmowledge:~of·th~~ decision co:mplaiD.ed 
of, whichever is et.,zrlier. 

11 DCMR § 3112.2(a) (Z .. C. Order No. 02-01, Febi11lary 7, 20d:3).. 

In the present cane:. Rodut .fitled its appeal with the BZA on Sept1~n1be::r 9" 2005, mor1::: tban 

66 days following the issua:r1Ce1 oftbe C of 0 em July 5, 2005. Based ·Oilt that is::s:IJlance date. U:te: 

latest Rodut could have filed a tim~~ly appeal was Sc~tember 6, 200::1 .. 3 By failing to me:et the 

September 6 date even by three days, Rodut - throu,gh its own ac1ion.s ·--has; divc;:sted the B(>ard 

of jurisdiction to hear the case. 

More telling, howc~v~:r~ is that Rodut waited irnore than two months ~ft:e:1r fhe issua:nc1e of 

the C of 0 to file the prescmt appeaJ~ when Rodut ~ew, or·reasonably ,should IJ.c1:ve known, 

several months. bc~fore the fiJo.al issuance of the C ofiO that no above--grade c:oillm:ction, had. bt~e:n 

completed betwec:m the Rcldut Imprll)vements and th~~ apartment hems~~- 'The basii.s for Rodu1i1's 

claim is for allegc::d non~corr:Lpliancc~ with section 32!)2.3 of the Zo:ning Rc,gvU.ations, which 
' 

pertains to the iss·lllBD.Ce of bu.ildingpennits, not certificates of occupan,~y. Ilo..~te:ad of Ghallenging 

the construction c1f the apalltrnent house consistent with the building permit, Rodut chose to wah 

to file its appeal well after construction was completed, long afh::r it ·was appar,1ent that no above··· 

grade connection between the R1odut Improvements !and the apa.ttiJle:Ji:JLt hc1usf~ had .. bee:n 

effectuated, and even while 1the ·,~ondominium units ~;vere extensively :rn~arketed, :s~~ld, and · 

ultimately occupi12d by new residents. As a resul1~ the Board lacks jur.ll:s:dicti:o:11 to hea:r the 

appeal.because Rodut fail~::d to file 1the appeal within. 60 days after th.e issnatlil;e, oftbe C of() fb1: 

the aparm.1ent holllSe and weU after <~ompletion of '=oJa.struction, when it .::::bould ha~ve~ la:to·wu :U1at 

:no above-grade connection )lad bee111 made. 

C
~, 

I"'' Rodut Ra.s Failed to Establish Any Violation of the Zouin~.: lli~nabli1111g; Act tlr the: 
Zoning RielgulatiolllS .• 

Rodut has tailed to d1~monstrate that the issuance of C Of 0 l'~Jo, l 00692 vio~lat1es thf:: 

applicable provisions of the Zoning Enabling Act or the Zoning Rl:::gi~laliGIJCLS. Iolste;ad, R.odu:.t 

3 Because the 60th day fell on Saturday, and Monday, iSeptember 5,, was the :Labor Day Holiday, the 
deadline for any a},peal bas1ed on the C of 0 issuance date was autom.atic:ally extE!Itded to the 6ard 
day. 

5 
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alternates betwe1en io.co:m;isrtent and irreconcilable c~laims that\ (i) ttw apart1011r.::nt hous.e co:o.:stitutes 
' 

a se~cond., separa:~e sttucnrre from the Rodut Improvements oni a single n::cord l1Dt (25) in violatio:o 

of section 3202.3 of the Zoning Rt~gulations; and (ii) that the Owne.r atte~:mpt~::d to obtain. ti:u~ C of 

0 for Lot 25, when OWJo.c~ knew tbat lot na1 longer existed. 

Ln. the fir!rt instance, the 11 :SO K Apartments: are located on Lot 27, '~ltlu:~r,;:as the Rodut 

Improvements are located on OF~25. Thus~ any claim by Rodut that the apartrrJJent house 

constitutes a second structure on a single record: lot with the R.odut .bllpr11W1~:m~:er.nts fails as a 

~tter of fact. Subseque11t to obta:'w~g the building permit and cotnnuntdng c:onstrulction of the 

apartment house, the reco1rd owners of Lot 25i subdivided Lot 25 :in a.ccc~rdanc:e' ·11Vith th1e 

Subdivision Reg1Lilations, therc~by c:reating Lot 26.4 In tum, Lot 26, wal; COJlSc)l:ildated with othe:r 

properties in Square 317 to f01m Lot 27. As a result, there has be1eJJ1. nc11 'lliolatiiLOIIll of s~ec:tim1 

3202.3 of the Zoning Regula~ons as there has been\ no demonstra:ticm that Illlllllltii:ple p1incipal 

structures exist o:n a singh:l record lot. 

In. the second :instan~::e, the C of 0 in question was issued fox· i;)•:~:mpan.cy tlf a 1.4-stol.")' 

apam:nent building at 1150 K Stree,t, NW, without any reference therej~tlltO :illliJt or square 

designation. The certifica~te of ()Ccupancy is thus c~~nsistent with the building p~::.rmit obtai:J:lled il:l 

2003, which authorized the com~truction of a l4·sto~ apartment building at 1150 K. Stre1:~1t. 1\flvV .. 

Importantly, the C of 0 was ne~t issued t,o Lot 25, or Lot 26, or Lot 27 ~ but rathe:J: to the pr,eJrui!;es 

known as 1150 K StreetJ NW. 
I, 

Finally, &odut wrongly alleges that Ovvn.er s,omehow benefited by kiDIIJ'Wl:llgly and f::lllsdy 

asserting as pan c,fits C ofO appli<~tion that Lot 25 existed when, in lfi~u::t, that hlt no long1:~r 

existed. Further, Rodut f.1ils to demonstrate how any such assertion rn.i.g:ht "bem~fi.t Q,;vner .. 

Instead, ev-en prest:LID.ing the refereillce to Lot. 2? on the certificate of oc:c:upam::y were ll.Qt silllply 

harmless 1error, it "'Would sc~em that any such as.sertio11 would harm,, rathf~:r thma. bl::ne:fit~ Owne~~ as 

it would beg the question (lfmultiple principal buildings on a single rec~~~~lrd lot Jos:teald.,, tl:u::: 

apartment house is clearly located on Lot 27,, and Bl.RA properly is~med IIJ:te: C' of 0 for tlu~ 

apartment bouse a•t 1150 K S·treet ~;constructed in a:ccordance with tl1e building pelll::lit and 

associated plans. 'Thus. Rodut fails to state a valid. basis upon whi,ch tb.e: Boanl :might gra:Ill.t. re]i(;:f 

and the appeal car:mot be sustained. 

4 Any dispute as to the validity of the subdivision procE~ses UD.dertaken, to the ·e~~tent it does not 
involve issues rela1;ed to zollli:ng, is beyond the jurisdiction of the Board to c:.or1sid.e1·, and appropriately 
addressed in an.oth.er forum. 

6 
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i 

' 

D. The ApJI~ealls lrl:arred Un.der the lltquitab1le Doctr~~e of ~~~stop1pe:~. 

The app~icability of the equitable doctrine of estoppel ~s welll es:to:ibli:shed. ilrl Dis:trict o:f 

Columbia zoning law. See Smith 11. Dts·tric;r ofColzunbia Boa}d (,if~.~onit,1g .i:.lld}ustment, 34::;:~. A.2d 

356 (DCCA 1975); Lyke v. DC B2'A. 383 A.2d 7 (1978); Goto v. Distrfct ofC~ol'umbia Board(~{ 

Zon.ing Adjustment, 423 A.2d 917, (DCCA 1980). 

The elements of e:stc:lppel are that the claiimmt is required to }JI"Ci,V'e: (i) tll1at it acted ::In 

good faith; (ii) on affirmative acts of the District; (iii) made expelllsive aud pe.o:nm:1ent 

improvements a11d reliam;e thc~reqn; and (iv) the equities are strongly h1 the ciaiman~'s fa:v~~:::1r. Sec:?. 

also District ofColumbia v .. Cahill, 60 i\pp. DC 342 (1931). Bas:ed. upoll thE~ f~u::ts oftbis case::, 

including the actions of the BLR.A and 1th.e inaction over an extc:nded. p1~riod of time by Rodut, 

the appeal should fail on the basis of estoppel. 

Owner and its predecessors: ·in. interest proc~:eded in good faith iCL constructing tbj:~ 
apartment house and selling the: condominium wnJ: therein. in rclliancce. upon th~: actions of 1che 

District, including BLRA's issuance of the building permit and 1:;erti.ficate of o~ccupancy, 

recordation of the subdivisi1on plats for Lot 26 and, !thereafter, Lot. 27. by the: Office of the 

Surveyor. Construction vva:s undertaken consistent '!with validly··issuE:dl'JPII~rmit's, and OICCl:lp:illlCY 
I 

of the apartment house was talwn c:onsis.tent "With ~e validly-issuc~d C of 0. 

It is also clear that expensive and permane~1t improveme:nts wc~J~c::: made to the prope1rty i.n 

issue, including ,;onstructioJn. of a luxury 14-story aj)artment hous~~, su.bjecting the applicable 

property to a condominiUlW regime in perpetuity, ex:tensively marketing the 'I:ICm.dloJrnii:ti.li.Un ·1.Inilts 

through various ID.edia, aud ultimately conveying a majority ofth~~ units to c~dJLe'.r p1ersortS ·w·bto 

now reside in the: apartm.e:nt house. 

Finally, the equitiE~s strongly favor 1150 a:s well as the numer1ou:s :itnd:il·vidual m:rit cJ''IiVIler,s: 

within the aparta:aent hO\ls:e. Where~ revocation of'the certificatet of O(::c:upancy jeop;u-cdi:z:f~s th.e 

investments and veryhoiiLes ofmo:re than oiw hundred District re:sichmts vvho n<~:1W re!;ide <l.t the 

1150 K Apartmems, said r~~rocatio:o. does littl·e, if atlything, to benefit :Rodur. Nor is ther1:! :a 

remedy that the .E~()ard could gJrant that would seem to benefit Rodut Th~ apartment bouse~: a:n.d 

the Rodut Improvf:men.ts anllocated on sep~l!:ate record lots. Any above· grad~.:: c'ormectic1n ma.d.e 

at this :time between these buildings would be illeg~l and inappropri:11ce:. 
I 

7 
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At the same time~, denial of'the prescmt appeal is in the I 'best puhlie pc1ll.cy interests (:d: a 
I 

large~ number of affected District residents living in the ap~en1: hous,e. To llthat l;}nd~ Ad,idsory 

Neighborhood Commiss~on2F, which is an. elected body represeuting these rf:sidents. and ·~ilhich 

is automatically a. party to the pres,~t appec:tl and whose written rc~clrt is d.ese:n.1'ilng of gre:at 

weight by the Board, votc:d to oppc,se the present appeal at its public~ DJA::e::tirtg da1teci :March l, 

2006. (Exhibit EJ. Finally, Rodut has failed to justify: (i) why it has waited to this late dat1~, 

when the certificate of oc~cupaJo.cy llas issued and the apartment hou~~c:: is largely occ:upic::d:, !l:o 

challenge the occ~upancy of the: property; and (ii) what exactly is the Ita.ture of the;, harm claixned 

to be suffered by Rodut, if any. 

IV. 
WITNESSES 

Owner may call th.e followiug witnesses in ~upport ofits .l\l!odlon to DisuJtiss: 
I 

A. Ron Walton, Representative of Owner. 
B. Steve:111 E. Sher, Director of Zoning and Land Use Senices, Holland 8r.. 

KnightLLP 
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v. 
CONCLUSION 

WHEREFORE, b.asc:d on the foregoing, the :Board should di:smds~; tbu;~ appe,al for b.1c::k nf 

jurisdiction, or in the altt~naltive, d(~ny the appeal. 

Respectfully submitted. 

HOLLAND & KNIGHT IJ .. P" 

2099 Pennsylvaoia .Ave: .. , :11~.\V. 
Suite 100 
Washington, JD.C. 20006 
(202) 955-3000 
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BEFOID~ THE DISTlUCT O"P COLU:HDJi:.,,, 
BOARD OF ZONING ADJUS'I[MENT 

APPEAL Ol?: 

Rodut Associates of DC, LP from the ) 
Administrative decision of the Zoning ) 
Administrator, Department of Consumer and ) 
Regulatory Mf~tirs (DCRA.) to issue Certificat1e ) 
of Occupancy No. CO 100692, dated July 5, 200S,) 
authorizing the use of an apartment building ) 
1150 K Street, NW ) 

BZA App~~:al No" 17430 

Hearing: Marcb l:Jl, 2006 

MOTION TO DISMISS 

I. 
INTRODU<rTION 

1150 Investors, Inc., through undersigned co,unsel, hereby movF.:s to dismiss Board of 

Zoning Adjustment ("BZAtt or the "Board") Appeal No. 17430 filed by Rodut Associates of 

DC, LP ("Rodut") for lack ofjurisdiction. The appeal is untimely and Rodut does not satisfy 

the requirements of a "person aggrieved" under the Zoning Enabling .Act and t]le Zoning 

Regulations. Moreover, the grounds given for the appeal fail to establish any 'violation of the: 

Zoning Enabling Act or the Zoning Regulations. Finally, the appe:al is barred 1.mder the equitable 

doctrine of estoppel. Accordingly, the appeal should be dismissed. 

1150 Investors, Inc. ("1150u or "Owner") i:s the successor in ir11erest to the former 

owners of the property to which the present appeal relates and served as developer of the 

apartment house thereon C'1150 K Apartments"). The apartment hous:•e is sub,ject to a 

condominium regime, with residential units sold to a number of individuaJ!s. At the time the 

District of Columbia issued Certificate of Occupancy No. CO 100692 on July 5, 2005 (!j;:xhfbit 

A), Owner was the record owner of the property on which the apartment house \'iiillS constructed. 

Today, Owner is the owner of a nun1ber of condominium units within the apadment house. i\s a 

result, Owner qualifies as: <m automatic party to this proceeding pursuant to 11 I)CMR § 3199.1 

(February 2003)(the "Zonlinlg Regulations"). In thd event the Board does not recognize Owner 



as an automatic party to the present appeal, Owner seeks lea~e to intervene in this appeal 

pursuant to section 3112.15 of the: Zoning Regulations. 

II. 
]~ACTUAL BACKGROU~fD 

i 

On June 6, 2003, the District of Collumbia Department of Consmner and Regulatory 

Aff.airs, Building and Land Regulation Administration ("BL~A") isslted Building Permit No. 

B452618 to Ow11er':s predecessor in interest, JJR Residential, LLC (" J.JR"), for the construction 

of a 14-story apartment house on Lot 25 in Square 317 (Exhibit :ru.; The apartment hous1~ was 

approved to be constructed on those portions of Lot 25 owned or ground·-le:ast~d by JJR (Lots 834 

and 836). An above-grade connection was contemplated between the ne·1v apartment hous<e 

construction and the existing improvements: located on that portion of l. ... o,t 25 l.?7'ound leased by 

Rodut (the "Rodut Improvements"). Consistent with the plans approved as pmt of the building 

permit for the apartment house, an above-grade connection was constructed em the interior of the. 

east elevation of the apartment house; however, no ·equivalent conneetion was made to the Rodut 

Improvements. As a result of the subdivision processes detailed below, the apa.Jtment house and 

the Rodut Impro·,.rements ar<e no longer located on a single record 1ot, thus, an above-grade 

connection is inappropriate and would be violative of the Zoning Regulations. 

In December 2004, the public alley system in Square 317 was closed ptn·suant to Act 15 ···· 

703 ofthe District of Columbia Council (SO 04-78j·2). As a result, a p:.)rtion of1the closed 

reverted to that portion of Lot 25 known as Lot 836. On January 24, 2005, Lot 25 was 

subdivided by 1108 K LLC and JJR, collectively, as owners in :fee simple of the entirety of :Lot 

25. As a result:. Lot 26 was established, containing 12,214 square feet of land, induding all of 

the fonner Lots 8.34, 836, arid the portion of the fonner alley reverting t•,::J Lot 836 (Exhibit C)? 

As part of this subdivision, that portion of former Lot 25 known for ass~:::ssm~mll and taxation 

purposes as Lot 835 was designated. on the subdivision plat as "OF-25" .. Subsequ1ent to the: 

creation of Lot 26, 1108 K LLC and JJR conveyed to Owner their fee simple int~;~rests in Lot 26. 

1 At the time of the issuance of this building permit, Lot 25 was divided for assessrnent and taxation 
purposes into Lots 834, 835, and 836; JJR owned Lot 836, while 1108 K. StTeet Limited Liability 
Company ("1108 K LLC") owned Lots 834 and 835. 1108 K LLC ground leased Lot 8;34 to JJH and. 
ground leased Lot 835 to Hodut. 1 
2 This record lot subdivision was undertaken in conforr11ity with the District of Columbia Subdivisi<m 
Regulations (10 DCMR Chapter 27), including §2705.21' which provides that "[t]he plat of subdivision 
shall be signed in ink by the owner in fee simple of the land proposed to be .subdivided, and his or her 
signature shall be 'Witnessed by two (2) persons and no .arized." 
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Title to OF -25 remains with 1108 K LLC. Rodut continues tf own the Rodut hnprovements on 

OF-25 .. 

On May 6, 2005, the: District of Columbia Surveyor re~orded a subdivision plat 

consolidating Lot 26 with other properties in Square 317, to create a ne·w :Lot .27 ,, with total land 

area of 47,308 square feet (!t:::xhibitl!). Lot 27 was subse:queritly divided for assessment and 

taxation purposes into Lots 840, 841, and 842, with the apartment hems~::: located on asse:s:smm1t 

and taxation Lot 840 (like Lot 26, measuring 12,214 square feet). Lot 840 was then made 

subject to a condominium regime and assigned a series of condominimn lot numbers. At the 

time of the complletion of construction of the: apartment house and the issuance: of Certificate of 

Occupancy No. CO 100692 on July 5, 2005, the apartment house was located on Lot 27, ·whereas: 

the Rodut Improvements were located on OF-25. The vast majority ofd-:te C()ndominium units 

have been sold and occupied. Owner still retains ovvnership of those m1its that have not been 

sold. 

i 
III. I 

ZONING REGULATIONS DICTA1~E DISMISSJU., 0]14' AJ'PKAL 
': 

The present appeal should he dismissed for 1•\tck of jurisdiction. A.s desc:riibed below, 

Rodut is not an aggrieved person and its appeal is urltimely. Funher, even ifthe Board 

determines it has jurisdiction to hear the case, the appeal should nevertheless fi1i.l because it m 

vvithout merit. 

A. Rodut is Not an Ag~:rieved Person. 

Rodut has failed to demonstrate that it is a "person aggrieved'' urtck~:r the::: Zoning Enabling 

Act or the Zoning Regulations. With regard to appeals to the BZA, the Zonii1g Enabling Act and 

Zoning Regulations establish a basic threshold question of whether a person is 111aggrieved"' by 

such actions as the issuance or withholding of a building permit or certifieate of occupancy. See 

D.C. Official Code §6-641.07 and 11 DCMR §3112.4. While these sources do not explicitly 

detine the criteria that should be used to determine whether a person is "aggri,ev·e:d," the cou111ts, 

in ilnterpreting this requir1ement, have consistently held that a person ma~r only' l:H:: considert:dl to 

be "aggrieved" ifthat person demonstrates that he orishe is or will be specially fmd adversd~~ 

atiected by the administrative:: decision in question. ln Goto v. District of Colurn}n'a Board o{ 
I • • 

3 



Zoning Adjustment, 423 A.2d 917, 923 (D.C. 1980), the Court ~tated that "[g]E~nerally, persons 

wishing to contest zoning determinations must demonstrate so~.e damage--damage greater than 

that suffered by the general public--to satisfy the 'person aggrieved' requin~me:11t." See alst) 

Rathkopf, The Law ofPlanning and Zoning, §43.02,, at 43-7; 4:.An.derson''s AJmerican L;nv 

Zoning §27.18, at 542-51' (4th ed. 1997). To be "aggrieved," a person rnust demonstrate (1 a 

specific personal and legal interest in the subject matter of the decision as disting;uished from the 

general interest of a member of the eommunity as a whole, and (2) that ·,:he spe1,:::ifk personal and 

legal interest has been speeially and injuriously affected by the decision. S'ee H,.athkopf §43.04 at 

43··20. C.'f. President & Directors of Georgetown College v. Diavatis, 4'/0 A.2d 1248 

(D.C.1983)(statute which allows neighboring owner to sue to enjoin :wrjng violation does not 

entitle neighbor to relief without proof that the zoning violation has caused "stH~cial damage" to 

neighbor). 

In the present case, even ifRodut could dem1nstrate a specific (as oppose:d to general 

public) interest in the issuance of the apartment hous ~certificate of occupancy ('"C ofO"), Rodut 

has failed to demonstrate that its interest has been "s 1ecially and injuriously aff~ec::ted" by the 
I 

issuance of said C of 0. In its appeal, Rodut claims only that the issuan:;e of tl1e C of 0 

somehow results in a violation of section 3202.3 of the Zoning Regulaticns, V'Vhilch prohibits the 

location of more than one principal structure on a single record lot. Even 'Were that claim valid, 

Rodut has failecl to identify any detrimental impact it has suffered as a n~'mlt of the issuance -of 

the C of 0 in the present case.. Rodut has not indicated that the use(s) un1.:b;!rtaken at the Rodut 

Improvements are, or might be, somehow jeopardized as a result ofth:;! issuance of the present C 

of 0. Nor could Rodut sustain such a claim, as the apartment house use and any use(s) 

undertaken at the Rodut Improvements necessarily require the issurut1C1:;;: of separate certificates 1of 

occupancy, regardless ofwhether they are located in a single building or in s~eparate buildings .. 

Without a demonstration of special injury, Rodut fails the thresholdjmisdictional 

requirement of establishing itself as a "person aggrieved." As such, the pre:sent appeal should be. 

dismissed. 

B. The Appeal Was Not Timely Filed. 

Section 3112.2 of the Zoning Regulations also ,requires that an app1eal be Ji:led "timely"' 

with the Board. That section provides that: 

4 



An appeal shall be filed within sixty ( 60) days from th~ date: the person appealing 
the administrative decision had notice or knowledge of\the decision complained 
of, or reasonably should have had notice or lmowledge ~)fthe decision c;ompla:ined 
of, whichever is earlier. ' 

11 DCMR § 3112.2(a) (Z.C. Order No. 02-01, Febmary 7, 200~1). 

In the present case,, Rodut filed its appeal with the BZA', on September '9, 2005, mon~ than 

66 days following the issuance of the C ofO on July 5, 2005. JEtased on that i[ssuance date, the 

la1est Rodut could have filed a timely appeal ''Was September 6, 2005.3 Ji3y f~tiiing to meet the 

September 6 date even by three days, Rodut -- through its own actions -- has divested the Board 

of jurisdiction to hear the ease. 

l'vfore telling, however, is that Rodut waited more than hvo months after the issuance of 

the C ofO to file the present appeal,. when Rodut knew, orreasonably' should have known,, 

several months before the final issmmce of the C of 0 that no above-g:rar;:ie: connection had been 

completed between the Rodut Improvements and the apartment house.. "l'he basis for Rodut's 

claim is for alleged non-compliance with section 3202.3 of the Zoning R.e:gulations, which 

pertains to the issuance of building permits, not certil5.cates of occupanc;,r. Instead of challengmg 

the construction of the apartment house consistent with the building per:mit, Itodut chose to, 1;vait 

to file its appeal well after construction was complete~d, long after it Vira.s. appare.:nt that no abmrj~:­

J§,rrade connection between the Rodut Improvements <lind the apartment house had been 

effectuated, and even whilt:~ the condominium units vvere extensively 1narketed, srold, and 

ultimately occupied by new residents. As a result, the Board lacks jurisd.iiction to he~ar the 

appeal because Rodut failed to file the appeal within 60 days after the issuance red=· the C of 0 for 

the apartment house and well after completion of construction, when it should hmle lmm:vn that 

no above-grade connection had been made. 

C. Rodut Has Failed to Establish Any Violation of the Zoning Jlk:::uablin:g, Act or the~ 
Zoning Regulations. 

Rodut has failed to demonstrate that the issuance ofC OfO No. 100692 violates the 

applicable provisions of the Zoning Enabling Act or the Zoning Regulations. Jn.stcad, Rodut 

3 Because the 60th day fell on Saturday, and Monday, Sbptember 5, was the Labor Day HoHda:,r, the 
deadline for any appeal based on the C of 0 issuance date was automatically extended to the 62lnll 
day. 
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II 

altemates between inconsistent and irreconcilable claims that: p) the a])artment house constitutes 

a second, separat1::: structure from the Rodut Improvements on~ single record lot (25) in violation 

of section 3202.3 of the Zoning Regulations; and (ii) that the Owner attempted to obtain the C of 

0 for Lot 25, when Owner lmew that lot no longer existed. 

In the :first instance, the 1150 K Apartments are located' on Lot 27, when;:as the Rod tiLt 

Improvements an~ located on OF-25. Thus, any claim by Rodut that the apartrw;:nt house 

constitutes a second structure on a single record lot 1Nith the Rodut Irnprovern1:::nts fails as a 

matter of fact. Subsequent to obtaining the building permit and commencing construction of the 

apartment house, the record owners of Lot 25 subdivided Lot 25 in accordance 'V~lith the 

Subdivision Regulations, thereby creating Lot 26.4 In turn, Lot 26, v;,ras consolidated with other 

properties in Square 317 to form Lot 27. As a result,, there has been no ~riolation of section 

3202.3 of the Zoning Regulations as there has been no demonstration 1th:1t multiple principal 

stmctures exist on a single re:cord lot. 

In the second instance, the C of 0 in questio~ was issued for occupaney of a 14-story 

apartment building at 1150 K Street,, NW, without a)ly reference therein to a lot or square 

designation. The certi:ficate of occupancy is thus consistent with the bui:ding p1::rmit obtained in 

2003, which authorized the construction of a 14-story apartment building at 1150 K Street, N'IN. 
I 

Importantly, the C of 0 was not issued to Lot 25, or t--ot 26, or Lot 27, but rather to the premises 

1'-..rtown as 1150 K Street, NW. 

Finally, Rodut wrongly alleges that Owner somehow benefited by know'ingly and falsely 

asserting as part of its C of 0 application that Lot 25 existed when, in fact, that .lot no longer 

existed. Further, Rodut £ails to demonstrate how any such assertion rnight benefit Owner. 

Instead, even presuming the reference to Lot 25 on the certificate of occupancy v.rere not siJrnpiy 

harmless error, it would seem that any such assertion would harm, rather lthan btmdit, Owner, as 

it would beg the question of multiple principal buildings on a single record lot. Jllr.1stead, the 

apartment house is clearly located on Lot 27, and BLRA properly issued the C ofO for the 

apartment house at 1150 K Street as constructed in acwrdance with the b,1illding permit and 

associated plans. Thus, Rodut fails to state a valid basis upon which the :E::;o:alfd n1ight grant rellief 

and the appeal cannot be sustained. 

4 Any dispute as to the validity of the subdivision proces!>es undertaken, to t:he extent it does not 
involve issues related to zoning, is beyond the jurisdictidn of the Board to c:oJ:;sider, and appropriatel:)' 
addressed in another forum. 
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D. The Appeal Is Banred Under the l~quitable Doctrin~~ oJfE:,sltiOpJ!Iet 
II 

The applicability of the equitable doctrine of estoppel ~s well established in District of 

Columbia zoning law. See Smith v. District of Columbia Boa~d of Zonin,1~:- Adjustment, 342 A," .. 2d 

356 (DCCA 1975); Lyke v. DC BZA, 383 A.2d 7 (1978); Goto v. District c{Columbia Board(.~( 

Zoning Adjustment, 423 A.2d 917, (DCCA 1980). 

The elements of estoppel are that the claimant is required to prove: (i) that ilt acted in 

good faith; (ii) on affirmative acts of the District; (iii) made expensive <.ilnd permanent 

improvements and reliance thereon; and (iv) the equities are strongly in the dai1nant's f::nroc See 

also District of Columbia v. Cahill, 60 App. DC 342 (1931 ). Base:d upon the :facts of this case, 

including the actions of the BLRA and the inaction over an extended period of time by Rodut, 

the appeal should fail on the basis of estoppel. 

Owner and its predec:essors in interest proceeded in good faith in constructing the 

apartment house and selling the condominium units therein, in rdiance upon the actions of the 

District, including BLRA's issuance of the building permit and c·ertifica·::e of occupancy, 

reeordation of the subdivision plats for Lot 26 and, thereafter, Lot 27, b)' the Office of the 

Surveyor. Construction was undertaken consistent with validly-issued pe:nmits,. and occupancy 

of the apartment house was taken consistent with the: validly-issued C of· 0. 

It is also dear that expensive and permanent improvements were ma(le to the property in 

issue, induding construction of a luxury 14-story apartment house, subjecting th1~ applicable 

property to a condominium regime in perpetuity, extensively marketing the condominium units 

through various media, and ultimately conveying a majority ofthe units to other persons vvho 

now reside in the apartment house. 

Fiinally, the equiti1es strongly favor 1150 as well as the numerous: individual unit owners 

within the apartment house. Whereas revocation of the certificate of ()Ccupan~~y j'~:opardizes the 

investments and v1ery homes ofmon:: than one hundred District residents who r11J'1'1l reside at the 

1150 K Apartments, said rc:vocation does little, if anything, to benefit Rodut. Nor is ther'e a 

remedy that the: Board could grant that would seem to benefit Rodut. The apartment house a.nd 

the Rodut Improvements are located on separate record lots. Any above-g~·ade cmmection made 

at tlllis time between these buildings would be illegal ·imd inappropriate .. 



i 

At the same time, denial of the present appeal is in the pest public policy interests of a 

large number of affected District residents living in the apartm~nt hems~:::. To that end;, Advisory 

Neighborhood Commission 2F, which is an elected body repre~;enting these residents, and 1;vhich 

is automatically a party to the present appeal and whose writte~ report is deserving of great 

weight by the Board, voted to oppose the present appeal at its Jlublic meeting dated March 1, 
'i 

2006 .. (Exhibit E). Finally, Rodut has failed to justify: (i) why it has waited to this late date, 

when the certificate of occupancy has issued and the apartment\ house is largely ~Clccupied, to 

challenge the occupancy of the property; and (ii) what exactly ~s the nat1.m~ of the ham1 dairned 

to be suffered by Rodut, if any. 

IV. 
WITNESSES 

Owner may call the following witnesses in support of its Motion to Dismiss: 

A. Ron Walton, Representative of Owner. 
B. Steven E. Sher, Director of Zoning and Land 1Jse Service::s, Holland & 

KnightLLP 
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v. 
CONCLUSION 

WHEREFORE, based on the foregoing, the Board shou~d dismiss the app1eal for lack of 

jurisdiction, or in the altemative, deny the appeal. 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

7 /1. /'' ~~ (_,• f.::? '. /'~. I 
By: _A~;(... ~!!;k:.:u~l lL ________ _ 

Norman M. C:rlisgov,;-~ Jr. 

By· ~J~ ... -·-~ . _,._ _..~:::::-~-----·-.. ·--·····-----
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ADVISORY NEIGHBORHOOD ~OMMISSION 2F 
Government of the District of Col urn ia 
5 Thomas Circle, NW, Washington, .C. 20005 

- .,.- ~"""'";~-:-; ~ _,___ ~~ ....,-::;---, ~~:--, Telephone: (202) 66·7-0052 Fax: (20~) 667-10053 'W'VIfW.anc2f.org 
i 

Commissioners 
2F01 Charles Reed,, Chairman 
2F02 Jim Brandon, Vice Chairman 
2F03 Christopher Dyer 
2F04 Bob Ellison, Secretary 
2F05 Sandra Biasill•:>, Treasurer 
2F06 Michael Nelso111 
IRenan Snowden, Executive Director 

(Via Email and First Class Mail) 
Geoffrey H. Griffis 
Chair 
Board of Zoning Adjustment 
441 4th Street; NW, Suite 210 
Washington, DC 2000 I 

March 5, 2006 

Re: 1150 K Street Nff~ Appeal of Rodut Associates of DC, LP, Appea/ ~No. 17430 

Dear Chairman Griffis and Memb~~rs of the Board: 

In accordance: with 11 CDCR § 3115, Advisory Neighborhood Commission 2F 
(herdnafter "ANC2F" or "Commission") submits its report with respect to the above mattE~r. 
ANC2F advises the Board to dismiss the appeal. 

As requiTed by 11 CDCR § 3115.1, ANC2F pro,ides the following information 
(paragraph numbers correspond to those in the quoted regulation): 

(a) Identification of the appeal or application: 1150 K Street, NW, Appeal ofRodut 
Associates ofDC,LP, Appeal No. 17430. 

(b) ANC meeting date: March 1, 2006 

(c) Notice: Proper notice of the meeting was provided in accordance with law and the 
bylaws of ANC2F. Copies of such notice are contained in the minutes ofth~:: me•eting. 

(d) Quorum and attendance: Under ANC2F bylaws, a quorum require:s the attt~ndance 
of at least four of the six elected and acting commissioners .. All six were prese,nt. A quomm. was 
present and acting throughout the meeting. 

(e) Issues and ANC concenzs: The Appeal as we understand it, seeks by· this ap~peal to 
challenge the issuance of a certifi.cate of occupancy for the subject property, an aprutmemt 
building. At the public meeting of the Community Development Committeel of ANC2:F,. held 
January 22, 2006, this matter was reviewed, with presentations by the appellee rbrough its 
representatives .. Appellants were not present. As represent~d by the Appelle~e:, ·,!:he certifiicate is 
claimed to be improperly issued because the improvements rvolve two buildings on a single 

.<;,erving Logan Circle, Th0111as Ci'rc7e, Old' Cit:y, Blagden Alley, Frank1fn square, and part·s 11f' Sh<Zw and Dotmt:own 
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record lot, in contravention of the District of' Columbia zoning cdde. Appel.Iee's counsel 
represente.d to the CDC that the building in question is in fact on r separate building lot. 

The building in question is now almost completely occup*d by residents of this PCNC, 
whose quiet and peaceful enjoyment of their apartments is being t\hreatened by this appeal, 
which, ifthe facts are as represented to the CDC, is baseless. · 

The CDC recommended unanimously to ANC2F that the :eoard of ;z:oning Adjustm,mt rH; 

advised to dismiss the appeal. · 

The recommendation of the CDC was approved unanimously at 1lte af(Jresaid meeting of 
March 1, 2006. 

(f) ANC advice: If, as appears to be the case, the apartment building at 1150 K Street is 
constructed on a single record lot, i\NC2F advises the Board to dismiss the appeaL 

(g) ANC resolution vote~· The vote of ANC2F to adopt this recommendation was 
unanimous (5 to 0, with one abstention). 

(h) Authorized persons: ANC2F authorizes its Charles D. Reed, its Chairman,, to 
represent this report. 

We request that the Board give great weight to our advice herein expn~~sed, as provided 
by§ 1-309.10 ofthe District of Columbia Code, and 11 ~OCR§ 3115.2 of the Board's 
regulations. · · \ 
• . I 

cc: (Via Email only) 

Sincerely yours, 

~~_.) 
Charleis D. Reed 
Chairman, ANC 2F 

DennisR. Hughes, Esq. (dennis.lmghes@hklaw.com) 


