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JEFFREY SCHONBERGER and 
GERALDINE REBACH, 

v. 

DISTRICT OF COLUMBIA 

Petitioners, 

BOARD OF ZONING ADJUSTMENT, 
Respondent. 

On Petition for Review of a Decision of the 
District of Columbia Board of Zoning l\djustmen 1

: 

BEFORE: Washington, Chief Judge, and Farrell and Reid, 
ABsociate Judges. 

J'UDGMENT 

This case came to be heard on the transcript 
of record, the briefs filed, and was argued. On 
consideration whereof, and for the reasons set forth 
in the opinion filed this date, it is now hereby 

ORDERED and ADJUDGED that the decision on 
review herein is affirmed. 

Dated: January 10, 2008. 

Opinion per Associate Judge Michael W. 
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DISTRICT OJF' COLUMBIA COURT OF APPEALS 

No. 06-AA-1454 

JEIFFREY SCHONBERGER 
.& 

GERALDINE REBACH, PETITIONERS, 

\1. 

DISTRICT OF COLUMBIA BOARD OF .ZONING ADJUSTMENT, RESPONDEN'T. 

Petition for Review of a Decision of the 
District of Columbia Board of Zoning Adjustmem 

(BZA Appeal! No. 17414) 

(Argu<!d December 112, 2007 Decided January I 0, 2008) 

Jeffrey Schonberger, pro se, with whom Andrea C. Ferster \vas on the brief, for 
petitioners. 

Donna A. Murasky, Senior Assistant Attorney Gen•~ral, with \vhom Li1uia Singer, 
Attomey General for the: District of Columbia at the time, Todd S. Kim, Solici'tl)r General., 
and Edv11ard E. Sch-wab, Deputy Solicitor G•;:neral, were on the brief, for respor11::ient. 

Before WASHINGTON, ChiefJudge, and FARRELL and REID, Associate }u,dges .. 

FARRELL, Associate Judge: The petitioners seek review of a dt:cision of the Distr!lct 

of Columbia Board of Zoning Adjustment (BZA or Board) denying their ap]pl;:all from the 

issuance of a building perm:it for construction of a detached garage with a s<;: c ond-stor~/ 

dwr.:llliing unit that faces an alley brehind their homes in a single: family residend:al distric~i .. 

They argue chiefly 11:hat 1the two-story s:tructur•;! violates the zoning regulations because it is 

!located within the '"required rear yard" of the home it serves. We hold that 1the B:zp,,' ''i 

:interpretation of the regulations as p(:rmitting construction of the garage adJacent to 1J11:: 

alley was pro]per, and affirm. 
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I. 

The lot to which the disputed penn it relates is located at 5362 27th Stre:(:t, N .W ., irtt 

an R-1-B zone:d district. 1 Petitioners Schonberger and Rebach reside at 5341 and 5343 28th 

Street, N.W.; their !lots are separated from the 27th Street lot by a rear alley f'ifte:e:n fe,~:ll: 

wide:. In 2003, an affiliate of hom~::buildler Zud:erman Brothers, ![nc., purchased ancl 

subdivided an und~:veloped parcel of land on 27th Street. In October of th.al year. th<:: 

Department of Consumer and Regulatory Affairs (DCRA) issued a buiXding pe:rmitt for :a 

single: family dwelliing and a detached garag~: on the lot at 5362 27th Street. The approve dl 

plans called for a two-story garage adjacent to the alley, with a parking area on the fin:t 

lev1d andl a studio apartment on the second level. After receiving complaints from the 

petitioners, howeve:r, Zuckerman Brothers agreed instead 1to build, and built, a single story 

garage on the: lot. 

In 2005, Matthew and Amy Epstein bought the 27th Street property through a Trust, 

and in July of that year informed the petitioners of their intent to add a second. story to thie 

garage. The Epsteiins did not initially apply for a new building p1~rmit, but posted a copy 1t)f 

the: Octob,er 2003 permit a:r1d began construction of the addition. In Augus't 2005, tl1e 

pe1tiltioners filed an appeal with the BZA from the original permit, and meanwhile tl:ne 

DCRA issued a stop work order; th1~ next day, however, DCRA issued a n! v tsed perrnit 

1 R-1 zoned districts are residential areas where the primary use is .s:ngle family 
detached dwellings. See 11 DCMR § 200.1 (2003 ). A higher density uf residential 
deve:lopment is permitted in an R-1-B district than in an R-1-A distritct. See . § 200 . .3 .. 
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allowing the Epsteins to complete the addition according to the 2003 plans.2 As completed, 

the garage with second story is more than tw1~nty-five feet from the back of the Epsteins' 

house, eight ft::et from their n~ar lot line, fifteen and a half feet from the cent~~;:rr liine of tht! 

alley,, and more than eight f1~et from each side lot line. The first story consi1s1.s of the 

original garage, whkh opens onto the alley, and th<e second story is a dwelling a rea fior the 

Epsteins' domestic ~~mployee. 

H. 

The zoning regulations provide that, :in an R-1-A or R-1-B district, "an accessory 

privati:! garag<e''' may include "a second story used for sleeping or living <1:p.1arters or· 

domestic employees of the family occupying the main building .. " 111 DCMR § 2500 .. 5.'' 

The provitso here at issue, however, is that a "two (2) story accessory building ... shalll not 

be located within the required rear yard." !d. § 2500.6. The required rear yard i1n an R--] -B 

district is one having a "'minimum depth" of twenty-five feet. Id. § 404.1. A.s expllain~::d., 

the garage with a s1econd story which the Epsteins built is locat1ed more than t•.venty·five 

feet from the rear of their house, thus appearing to meet the limitation of§ 250(L6. 

2 The petitioners attempted to amend their appeal to includt: the revised permit. The 
BZA determined that the October 2003 permit contained the relevant zoning decision, and 
excused the petitioners' belated appeal challlenging it. We: agree that in the circumstances: 
the appeal was timely, thus presenting no issue of this court's jmisdiction. Sisson v·. 
District ofColumbia Bel. of Zoning Adjustment, 805 A.2d 964,971 (D.C. 2002). 

3 The petitioners argued below that the~ dwelling area would not in fact used for a 
domestic employee .. The BZA reje:cted this argumeht, and the petition•ers do no I renew it on 
appeal. 
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As they did in their BZA appeal, however, the petitioners argue that the two story 

structure evad1;:d the "required rear yard" limiitation only by virtue of faulty mea:mre:ment. 

They maintain that proper measurement of the twenty-five fee:t constituting an R--1: -B 

required rear yard would begin from the rear lo1t line and extend into the lot interior tovvarcli 

the :rear of th1~ main building, not vice-versa. They argue thalt this is the: d1trect:ion o C 

measurement reflected in the zoning regulations as a whole and the 1mly one :.:ompa1tiblt 

with the purpose of the regulations to "cre:at[~~] a rear lot line s:et back as a l::''t.lff~::r to 111 

neighboring property" (in this case the petitioners') - not "a buffer behind :1 building" 

such as the Epstein's dwelling (Br. for Pet. at 13). Measuring the required rear yard in that 

manner (i .. e., as requiring a twenty-five foot buffer counting back from the Epsteins' rear llot 

line) means that the two story garage is in violation of§ 2500.6, the petitioners argue. 

The Board H:jected this argum{:nt (a) as inconsistent with the terms "rea.r yard" and 

"depth of" rear yard as they are defined in the regulations and (b), since tlhc Epsteim:' 

garage concedely opens onto the alley, as confusing the notion of a rear yard w i1th a "front 

yard," the latter being something "the Zoning Regulations do not require: in any ,wne 

distric:t." The "25-foot open buffer ar,ea" required by § 404.1, th1~ Board conclltt:ded,. is on~:~ 

"between a dwelling and its two-story accessory building"; conversely, "[i]t wou:ld :make rw 

sense to require th~:: garage 'to have a rear/front yard of 25 feet betw·een it and the alley, 

necessitalt[ing] a paved driveway of 25 feet to reach the alley." 

III. 

'''On questions rdating to the interpretation of the zoning re:gulations.,'' this court 

must defer to the Board's reading unless it is "plainly erroneous or inconsist(::nt \Vith the 
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regullations." Davidson v. District of Columbia Bd. of Zoning Adjustrnent, 611 .1\.2dl 977, 

981 (ID.C. 1992) (citations omitted). The pe1titioners' arguments for reversal do not satisfy 

that test. To begin with, the regulations defilne a "yard, rear" as "a yard betw(.~,en the rear 

:tine of a building ... and the rear lot line, except as provided els:ewhene in [Tlltlle 11 ],,"and 

defin1~ the "depth of'' a n:ar yard as "th1e mean horizontal distance behveen the rear line oJ 

a buillding and the rear lot line, except as provided elsewhere .... " 11 DC.IVII R § 199 .I. 

The natural sense of these words is 1to establish both the starting point for rneasuning 

'"distance'' as the "rear line of a building,'" in this case the Epsteins' dwelling, and a 

direction ofmt:asurement, i.e., toward the rear lot line. At least, the Board could rationally 

interpr•et them that way. And the ddinitional exceptions ("except as provided elsewhere''') 

further support this reading. For example, ll l. DCMR § 534, governing required rear yards 

in Special Purpose (SP) Districts, provides that "[i]n an SP District, the dep,th of the rear 

yard re:quired ... may be mt:asured as follows: (a) Where a lot abuts an alley., from the 

center line of the allley to the rear wall of the building or other structure . ; ('but] (b) 

Whe:re a lot does not abut an alley, the depth of the rear yard shall be measured as specifit:d 

in th1e definition of rt~ar ya.rd in Section 199 .1." Subsection (a), in other words:, sp1~ciifies au 

instance in which something other than the rear of the main building on a lot it::, (or "may 

be") the starting point for measurement of the required rear yard, while subsection (b:1 

require~s application of the general rule of measurement embodied in the definit1ion of rear 

yard .. See also § 774.9 (a) & (b) (Commercial! District) (reflecting the same dis1tiin.ction). 

P·etitioners argue that the sheer number of settings (including also, fo I' example., 

"through lots" in Resid1~ntial Districts and rear yards in Industrial Districts) vvhere t!H 

regulations envision measuring set-backs by starting from the center line of a stn:~et or alley 
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yields the proper rule of measurement flor R-1·-B districts, too. But, for the reasons already 

stated, the Board was not bound to agree. Rather, it could fairly read ea<:lh of these 

provisions as the "except[ ions]" to the rule referenced in the definitions of "rear yard" and 

"depth of' rear yard, the mon: so since nearly all the exceptions are permissive (''the depth 

... may be measured") and two of them expressly make the default rule ofmeasureme:nt, as 

it we:re, the on,e "spe:cifi(:d in the definition of rear yard in § 199.1." Moreo·l,'(l', as the 

Board reasoned, measuring the required rear yard from the back properly line ir~\"'l"ard would 

do havoc with ordinary language, since it is the "front" of the garage structure,, not its: rear, 

that fa1ces the aUey. 

1n sum, the most that can be said for the petitioners' reading is that the: n;::gulations 

are ambiguous (or silent) regarding how required n~ar yards are to be measured in R-1 

districts. But it is in just such cases that this court defers to a reasonable interprel:ation by 

the agency charged ·with administering the regulations. See, e.g., Goldstein v.. District of 

Columrbia Real Estate Comm '.n, 709 A.2d 1178, 1180 (D.C. 1998). The BZA 's reading has 

the additional virtue of be:ing consistent with its only prior preced1~nt on point cilted to us .. 

See Applic .. No. 16696 of Craig and Ann Goodman (Feb. 4, 2002) (no rear yard varnanc'e 

nequin~d for second-story addition to garage lo<:ated sixty-seven feet from main ch11 ~:llling in 

n~side:ntial di:strict requiring twenty-foot rear yard).4 

4 While the petitioners: accuse the BZA of "flip-flopping" in its in::erpretations of th1;~ 
"required rear yard," the cases they poinlt to involved structures that required thei.r own rear 
yard, so that the direction of measurement was of no consequence to the d(:CII:ilio•n. See 
Appeal No. 17054-A of Henry P. Saliler, October 15, 2004; Appeal No .. J 5453 of Tyrus D .. 
Barre, June 28, 1991, aff"d sub nom. Davidson v. District of Columbia Bd.. r.~r Zoning 
Adjustment, supra. 
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The petitioners' argument that the Board's reading thwarts a key purpose of the 

zoning regulations to protect adjacent property owners is unpersuasive. The regulations an: 

Jintended,, among other things, to "provide adequate light and air." 1 I DCJ\/11 H .. § l 0 Ll. 

Forcing the Epsteins' two-story garage to be situated closer to the main dwdil.:mg, as th•~: 

petitioners' reading entails, would expand the buffer between the garage andl properties 

across the rear alley, but at the same time would :shrink the envelope of light and air 

available to neighbors on either sidle of the principal dwelling. Moreover, other generai' 

purposc~s of the regulations are to "pn~vent ... the overcrowding of land" aru:i "create: 

conditions favorable to .... n:creation."' Id. § 101.1 (c). These goal~: would s(:arce!y be 

promoted by an interpretation further compressing the open space between th,;: Eps1tein"'s 

main dweHing and its accessory structure. 

Th·e petitioners' remaining points merit little discussion. They argue that tbe BZA' s 

reading conflicts with our decision in Davidson, supra, but it does not. Th,;: issue in 

Davidson was whether a pool house as used-- or as designed to be used- was even an 

accessory building rather than an independent structure requiring its own rear .varcL See 

617 A.2d at 981-84. No question of the: direction in which a required n~ar yard is rneasured 

was presented for decision. The petitioners further argue that the required rear yard mus:t 

be construed as a set-back from the rear l.ot line because the Epstein's structutre was no 

longer a "garage" once it acquired a s•econd story.. See Reply Br. for Pet. al 112 (''The 

r•egulations make dear that the 'two-story accessory building' permitted under[§] 2500.6 is: 

not a 'garage"'). The language of§§ 2500.5 and 2500.6 refutes this arg11ment, because ''an 

accessory private garage" with a second story housing domestic emploJ.rees is still a "tv.'o­

story accessory building," :subject to the partiicular limitations that it "not be localled within 
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the r'equired rear yard" and mee1t side lot set-back requirements as welL !d. § 2500.6. The 

petitioners offer no ltextual reason why the regulations governing garages, imc liuding the 

requirement that one opening onto an alley be set back at least twelve: feet fron the aHey, 

~~ease to apply to a garage with a s1econd story apartment. See id. § 2300.2 .1. Even i:f 

sound politcy suggested that a building with dwelling units upstairs should be situalted 

farther from a rear lot line than a single story garage, the BZA 's conclusi,l)n that the 

regulations do not require this is reasonable, and must be upheld. 

Finally, the P'etitioners argue that the: space between the Epst,r::ins' house and the 

garage is a "court" and thus can:not be the required rear yard separating the two s1ructures. 

See id. § 199.1 (defining a ya;rdl as an exterior space "other than a court"). But a court 1is 

defined partly as a space ''bounded on two ... or more sides by the e:xterior Vil:1.lls of the 

building ..... " !d. (emphasis added). The Board reasonably read this to mean tlhalt a court 

is bounded by two or more walls of a single building (not the rear walls of tw u separate 

buildings), so that the space S{:paratJing the Epsteins' dwelling from th1:: garag1~: ''""as indeed 

a rear yard. 

Affirmed. 


