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Mr. Chairman, Members of th1e Board, Good Afternoon. Thank you ih:>t1· U11e opportunity 
to address thiis Board on the matter of the two-story accessory build in.!;~ ::rll: 521~:;2 27th 
Street, NIW. 

The matter under appeal before the Board relates to Building Permit IB4~~)G3BO, a perrr1it 
to construct a one·-family detached dwe~lling with accessory private ~Jara1;~e- the 
'"original permit" issued on 10/30/03 to :27th Street, LLC, a corporatit(:ln controlled by th·e 
homebuilder Zuck·erman Brothers-· and Building Permit B476241 _ .. thf.~ ''revision perrrdt" 
issued on 8/110/05 to the Trustees of the Michael Sears Trust, represent~=~cl bv its agent 
Matthew Epst·ein. The purpose of this revision permit was to amencl the orinitnall permit 
to reflect a change of ownership from the Zuckerman Brothers corp1:)ration to1 the ·rrust 
represented by ML Epstein. 

This project i,s located in a R-·1-13 zoning district. ljhe Appeal invok•:::!:S viodatkms of the 
Zoning H.egUIIations that tainted the! approval of these two permits. It is rny opiinion that 
the Zoning revie~wer erred not once but twice when the two pe~rmit ;;::11ppl'ic:ations were~ 
approved by the Zoning Division. 

Tlhe Oriigil1l<ii.l P1ermit Error 

When the original permit was issued, the Zoning reviewer, R. Jose1plh, a.Jppro·ved a plat 
that shows a 2~; ft rear yard restriction line - properly laid out by th<:!! ptt···oject architect 
with the 25 ft depth measured from the rear lot line. The plat also :sJl(ll,~is a s,tructure 
straddling the rear yard line and notedl by the reviewer as a "2-story 1g1ara~Je.' 
Subsequently, by letter of 1 0/2'1/05, DCRP1. justified this approval based on §2500.~> c11f 
11 DCMR. That section allows an accessory private garage itn R-'1 to have a secondl 
story for a very specific and limited use~. 

VVhethE~r or not the declared intention of the owners meets the strtt(::t use limittations of 
§2500.5 is a rather elusive enforcement matter that the Zoning AclrninistratcJr may have 
to face in due time. Fortunately, the next section, §2500.6- one of Uu:~ sections at the 
heart of this appeal- is much more c1lear cut. It imposes three (3) aclditiion•:::1l conditions 
on the two-story accessory building a'llowe:~d by §2500.5: 

1. It shall not exceed 20 ft in height. 
2. It shall not be located within the required rear yard .. 
3. It shall be set back from the sid~=~ lot lines as required for the rnair11 builclin~J 

At issue is whether the "2-story garag1e," as approved, meets concl'ition number 2. 
DCRA and the Zoning Administrator stand by their decision, there'IJy considering the 
garage is not in the required rear yard. The plat appears to show (rtherwise. ft.nd in rny 

BZA ";.1'' 

BZA No. 17 414 c-:- No. .1l. ~ l- Lourenco Testim any Notes - Page 1 of 4 

•• 'hit Mit. --·-11 .. 
Board of Zoning Adjustment

District of Columbia
CASE NO. 17414
EXHIBIT NO. 28



opinion, this was the first the first erroneous decision made by the Zonin!~l 
Administratorr's office in this project. 

The argument subjacent to this ~3rroneous approval, the implicit reason t:llehind the ZJO..'s 
decision to approve the 2--sto1y accessory building pursuant to §25()1) .. fi, is that the rear 
yard requirement in R-1 is driven only by the provision of adequate lli'~l'lht and air. In that 
case, they argue~, lkeeping1 25 ft of open space between the main buildin!~~~ and the 
nearest structurB to the rear of it, would suffice to meet the light and air purp~::;~se o'f the 
rear yard in R--1. For light and venWation purposes alone, this 25 ft op1arr1r space .. - in fact 
an open c:oUii between the tvvo structures -· would be adequate. But 'it d.oes not meet 
the rear yard requirement. 

That the requ'ired depth of rear yards in residential districts is driverr by c:onsi1derations 
other than li!;lht and air is patent in §404.1. If, as stated in § 1 01.1, th~e:~ provisions of thE~ 
Zoning Regulations "shali be h€•/d to be the minimum requirements'' to, among other 
things, ''provide adequate ligi1t and air," one has to conclude that the 1. 2 ft rear yard 
required for a 4B ft high residential buillding in zoning district R-5-E 'provides adequra.t~=~, 
light and air to its residents, even if the~ building has no side yards. VVhy thern would a 
detached dwellin~J in zone R-·1 --limited to a height of 40ft and witlh t'IAI'O side yards·-· 
need a rear yard more than twice as deep? 

Clearly, the ~regulators 'Nere not concerned with light and air when tlnev n::.~qu1ired 
increasi1ng depths of rear yard, from 12ft to 15ft, to 20ft, to 25ft a~s they mc)ved 'frorr1 
more dense residential districts to the least dense R-1 districts. It i1s uniin1a!~rinable that 
the regulations would apply different criteria of "promotion of public· health"' ....... such as for 
light and air-- to different residential zonin!~} districts. 

The reason why the minim urn required depth of rear yards in R distr-icts vanies from 'I L~. 

to 25 ft is b1:~cause that requi1rement is driven by other concerns that, at !least i1n the case 
of zones R.-1 through R-5-0, trump the setbacks for light and air. H~ear yards in R 
districts are dictated by concerns of d1ensity, stability of land value~E;,, and of p{ivacy of 
use and enjoyme~nt of ne~ighboring properties, as prescribed in §1CII't.'l, §''10'1.2 and 
§223.2. 

§223 illlustrates particularly welll the type of concerns the regulator:::• h:ad ii11 rr11ind whEm 
they wrote §404 (Rear Yards). The Regullations establish, in §22:::11., th,!:! condition8 urrldter 
which BZA may approve, in R-1 districts, additions that may not ccmply withr, amon~~~ 
others, §404. §223 focuses on the issue of substantial "adverse ~~:~lfect on the 
enjoyment of abutting or adjoining dwelling or property." ~n particular, speciific !JUidance 
includes not compromising "th,e privacy ol' use and enjoyment of n,;;Jif]hborirlg 
properties." (§223.2(b)) 

One o1f the speci1fic criteria of §223.2(c) addresses the view ''from lhe slree(, alley, emd 
other public way" which "shall not substantially visually intrude up~::Jin the character; 
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scale and pattern of houses along the street frontage." Submission t·equiremE~nts in 
§223.2(d) requtire sufficient details "to mpresent the relationship to a~o~;.acent .buildings 
and view from public ways." 

Although the cas13 under appeal does not involve an addition requiring! special BZA 
approval, §22:3 is relevant because it sheds light on the nature of rear yardl 
requirements. As §223 addresse~s important factors to consider wh~:m contemplating 
relief for rear yard requirements, the factors enumerated clearly take: into account the 
iirnpact of the building on the surrounding properties and rights-of-wa~1,r, as observed 
from the outside of the lot. If, as the ZA. contends, the required rear ·!,''i311''d coulld be 
tuck·ed away behind a 2-story building, ~3ssentially hidden from the n:::ar rinlht-or--way and 
adjoining rear properties, the conditions of §223 would not make mu1clh s~~;mse .. 

Another aspect of the ZA's decision that I wanted to address is the rHJi''''eil conc:ept of a 
rear yard that do,es not reach the rear lot lin,~=~- Although the definition of near yard is 
ambiguous enough to eliciit the creative~ interpretation that you now 1·1·a'11e before this 
Board, there are pllenty of instances in the regulations that indirectly shed light o1r1 thE~ 
concept of rear yard and strongly suggest that the intent of the regu 1l!i~ltm·s ·was to keep 
structures, not specifically allowe~d in a rear yard, away from the rear lot line .. 

Examples of these instances include the folllowing: 
- §774.7(b) clearly mandates that "the depth of the rear yard shall i'::t'l::) ,measured frorn 
the rear lot line to the rear wall." 
-Several ott1er sections (e.g., §404.2, §774.7(a), §774.9(a)) provide lirrliited r·elief, 
where the lot abuts a street or an alley at the rear, allowing the depU·11 of the rear yard 'l:o 
be "measured frorn the center line ofthe stre.et" (or alley), instead of the rear lot line, to 
the rear wall of tlhE! building. 

These examples point to a rear yard that staris at the rear of the lot and ~::~xtends, for th,l::~ 
entire width of the lot, to the rear buildin!g line~. Even the exceptions that ai!IO\IV the rear· 
yard to incorporate half the width of the abutting right-of-way neinforc:e: tlhis cc1ncept o1 
maintaining an uninterrupted ciE!ar space s1::parating the adjoining P'ro~:~<!:H11y or ri~~ht-of 
way to the mar of the property fmm the massing and visual impact ()f tl11'1:;~ rearrnost 
structurHs in the lot. 

To start the measurement of thH "rHquired rear yard" from the main btlilding toward the 
rear of the lot is counter-intuitive and leads to absurd conclusions. llf ,one es1iablishes 
that the "required rear yard" in H-1 are the first 25 ft of open space irnrrH:~diately 
adjoining the rear wall of the building, it follows that no rear addition to tlht.3 bt .. ltilditn!~l 
would be alllowe:d - since it would immediately encroach into the "n:;quin:~d" rear yard -
even if the total rear yard was 50ft deep. This obviously wrong de~tmTnination ·would be 
the absurd consequence of the erroneous concept of required rear yard .. 
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The Sec::ond Pe!rmit Error 

In rny opinion, DCRA may have erred alt0£1ether when they issued re·vision permi1t 
84 76241 amemding a permit that had !lapsed by virtue of the constnuctiCIII'I activities 
under the orii~Jinal permit having1 been discontinued for more than six months at the date 
permit B45€1380 was revised (8/1 0/05). This is, however, a matter for a diff,E!rent forum. 

\Nhat is properly within the purview of this Board, however, is the fact tlhal th·e Zoning1 
Regulations, in §:~202.4(b), require any amendment of the permit 1Il1 '·'comply wiU1· th.e 
provisions of (title 11 DCMR) in effect on the date the permit is amf:.l·ru:;led. '' In other 
words, on August 10, 2005, the· Zoning Administrator's office had to rna~c·e another 
decision on the overall project and failed, again, to apply the provi:s>ions of §::;:~500.(3 
correctly. 

Conclusion 

In conclusion, the Zoning Regulations require a 25ft rear yard for each stwc:tune in a H-
1 district (§404.1 ). A private gara£1e- by definition a building not rnore U1an 900 SF in 
area with specific very limited allowable uses (§2300) - is allowed :as an acc:essory 
buildin~J (§2:04."1 (a)) in residEmtiial districts. As a one-story buildin£:1 {§2~~:i00.4) th1e private 
garage is allllowed to encroach in a rear yard (§25P0.2), recognizin!!;.l the li.mi1ted visual! 
and massin!~ impact of a one-story buildinn. ' 

The accessory private garag1e is all lowed to have a second story in a H .. "'I district, strictly 
"for sleepinn or living quarters of domestic employees of the famil''l''' occupyinlfdl tlhE! main 
buildin~f (§2500.5). From a re·gulatory point of view, the main diffena:nce• be:tween tlhe 
one-story private garage and the two-story garage/living quarters lbuildin~;l is the 
allowable lioc:ation: the regulations recognize the substantially mon::;~ adverse effect 
(massing and visual) of the two-story structure and require it not tc:1 bE! !located iin the 
required rear yard (§2500.6)1 to avoid compromising the privacy of usoe and 'Emjoyrner1t of 
abutting properiiE3S. 

The approval of the 2-story accessory buillding located as shown c:n1 the approved plat, 
and the subsequent approval of the construction of the second floor or1 Lot 27 of 
Square 22B2 are•, in my opinion, erroneous decisions that do not rneet the r'equirernerrts 
o1f 11 DCMR and, as such, should be ove1rturned by the Board. 

Thank you for your attention. 
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