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REFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA T it

APPEAL OF JEFFERY SCHONBERGER AND
GERALDINE REBACH Appeal No, 17414
OF BUILDING PERMIT NO. B-456380

-a—-.-.—-.-.-mam—-—_

Appellee, the District of Columbia Department of Consumer and Regulatory
Affairs (“Agency™), respectfuilly requests that the instant appeal be dismissed and that the
Agency’s decision be upheld. In support of it’s request, the Agercy submits as follows:

Statement of Facts |

The instant matter concerns the construction of 2 second story to an private

garage, located at 5362 277 Street, N.W. (Square 2292, Lot 27). Appellants allege that

the building permit, which they concede authorized the constriction of the second story

of the garage, was issued in error.

The second story was constructed by the current property owners, Matthew
Jeffery Schonberger and Geraldine Rebach, live at-5341 .'28‘h Strzet, N.W. (Square 2292,
Lot 804) and 5345 28™ Street, N.W. (Square 2292, Lot 801) respectively; both of their
properties abut the alley west of the Epstein’s property. Although appellants did not
contest the validity of the permit when the garage was originally constructed, they later

challenged the permit when the Epstein’s added a second story.

BZA
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The Department of Consumer and Regulatory Affairs (DCRA) issued two

building permits for construction at the premises, which is located in an R-1-B District.

First, building permit no. B-456380, dated October 30, 2003, was issued for construction

of a new single family structure with a detached garage, and site retaining walls. The

length, 22f, in width, 20ft. in height, area of 572 sq. f1., and a volume of 1,440 cu.&t,

ot e e e

Building permit no. B-476241, dated August 10, 2005, was issued as a revision to

building permit no. B-456380, The only purpose of the second permit was to reflect new

/--f

ownership. This permit allowed the original owners, the Zuckerman Brothers,ta (7 )
e —— - — .

e i -

construct a two story garage such as it presently exists,
-/—7 o

On Angust 9, 2005, Appellants appealed the original permit, B-456330,

contending that it anthorized the construction of a garage that exceeded the allowable size
requirements, and authorized the construction of a garage that viclated the rear yard
requirement. The Appellants also argue that the Epsteins are utilizing the garage

inconsistent with regulations allowing housing for domestic employess and, that the
-

-

constriction violates light and ventilation requirements. -
In 2004, Appellants wers aware of the issuance and terms of Building Permit No.
B-456380, At that time, also raised objection to construction of the second story with the
then owners, the Zuckerman Brothers, As an apparent result of the Appellants’
objections, the Zuckerman Brothers only constructed a one-story garage, which was
completed in 2004, Agency Exhibit B (copy of Appellant Rebach’s Affidavit );

Agency Exhibit C (Copy of Appellant Schonberger letter).

F-049
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Argument
L The Appeal was filed too late to invoke the Jurisdiction of the BZA

The BZA does not have jurisdiction to consider this appeal because Appellants
failed to file the appeal within 60 days of their knowledge of the Agency action. The
timely filing of an appeal 18 mandatory and jurisdictional. Conner v, Distric: of Columbin
Bureau of Motor Vehicle Services, 442 A.2d 957, 958 (D.C, 1982), and a reviewing body
cannot enlarge the time to file an appeal. The District of Columbia Court of Appeals in
Totz v. District of Columbia Rental Housing Commission, 474 A.2d 827 (D.C. 1984},
affirmed dismissal of an appeal based on untimely filing. In Totz, the Court held that
once the time prescribed for the filing of an appeal has passed, a reviewing body is
without authority to hear the case. See dlso, Beal v. Distriet of Columbia Rental Housing
Commission, 474 4.2d 829 (D.C. 1984)(holding that time limits for filing appeals are
mandatory and jurisdictional and cannot be enlarged).

Pursuant to 11 DCMR § 3112.2, an appeal must be filed within 60 days from the
date an aggrieved party had notice or knowledge, or reasonably should have had notice or
knowledge, of the administrative decision complained off While a reviewing body has
authority to enlarge the time for filing various motions and briefs, it has no authority,

absent exiraordinary or exceptional circumstances.

! The sixty (60) day standard was established as the reasonable standard for
zoning matters in Waste Management of Maryland, Inc. v. District of Columbia Board of
Zoning Adjustment, 775 A.2d 1117 (D.C. 2001), The aforementioned regulation codified
this case which established a firm, clear and fixed date by which appeals are to be filed
save for “exceptional circumstances substantially impairing the ability of an aggrieved
party to appeal - circumstances outside the part’s control. ” The cowrt went on lo state
that two months was a reazonable time period,
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On October 30, 2003, the Agency approved an application for a building permit.
The permit was used to construct a new single family dwelling and detached garage at the
location, 5362 27" Street, N.W. Washington, D.C. Appellants were aware of the permit
and its terms, inclnding that a two-story construction was authorized, in 2004.
Appellant did not file the instant appeal within the 60-days avthorized by law. Moreover,
Appellants did not request an enlargement gf time to file the appesl, or present to the
BZA any exceptional circumstances that prevented them from filing the same.
Accordingly, the BZA does not have jurisdiction to consider this appeal and must
dismiss the instant appeal.

In addition, an appeal of the Agency’s Angust 10, 2005 issuance of building
permit # B 476241 (Ageney E’xlhibit D) is untimely and not proper for consideration.

First, the Appellants filed their appeal on August 9, 2005, before the August 10, 2005

permit issued. As such, the appeal was not ripe as no Agency action had yet oceurred.
M0re§ver, because the Augnst 10, 2005 permit merely changed the ownership and did
not authorize any construction that was not already authorized pursuant 1o the original
permit, Appellants were not aggrieved by the August 10, 2005 action.
For all of these reasons, the Agency requests that the BZA. issue an order
dismissing the instant appeal.
II. The Permit and the Existing Sfruc:ture Conform to the Allowable Square
Footage Under 11 DCMR Sec. 2500.5
The permit that was issued properly allowed for the construction of 4 two-story

structure. 11 DCMR Sec. 2500.5 provides in an R-1-A or R-1-B District, “...an

r—

accessory privaie garage may have a second story used for sleeping or Living quarters oi""&

F-(99
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domestic employees of the family occupying the main building.” Furthermore, according
to 11 DCMR Sec. 2500.6, “a two story ar.;cessory building allowed under 11 DCMR Ssc.
2500.5 shall not exceed twenty (20) feet in height...” The permit &t issue allowed for the
construction of a structure of no more than 20 feet in height and, therefore was properly
issued.

Appellants’ erroneously contend that the penmit could not allow for a strusture
that exceeds 900 square feet. , 11 DCMR See, 199.1, however, defines a private garage

—— —_—

as, “a building or other strueture, or part of a building or structure, not exceeding nine

hundred square feet (900 sq. ft.) in area, used for the parking of one (1) or more motor

lllll

i

square footage of the structure in its entivety to 900 square feet, but merely limits the aree.

L e

that is “used for the parking of one (1) or more motor vehicles™ to 500 square feet. In the

————

instant matter, the permit was issued for a structure that would total 1,144 gross square

fast, but which lawfully limited the aliowable parking area to less thau 500 square feet.

T

I fact, both the application upon which the permit was based, and the actual structure

that was erected, contain only 572 sq. ft. in the area used for parking ‘[1:116' first floor).

o,

!

Because the permit was issued for a parking area under 900 square feet, and a
building no greater than 20 feet in height, it comported with the requirements of the

applicable regulations.

1L, The Rear Yard Exceeds the Requisite Set Back Requirement of 15 feet
A rear yard in an R-1-A and R-1-B zomne is required to have 2 25 foot minimum
depth, according to 11 DCMR Sec. 404.1. The 23 foot rear yard requiremeny does not

apply to a portion of an accessory private garage that is permitted within the rear yard.
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More over 11 DCMR Sec, 2300.2 (a) provides that 4 private garage “...may be located
either within a rear yard or beside the main building...” Here, the rear yard of the subject
property as submitted by the Epsteins and shown on the DC Surveyor’s plat exceeds the
25 foot minimum rear yard requirement. Agency Exhibit E (Surveyor’s Plat)
Consequently, this cencern of Appellant has ﬁo bases in law or fact.
. The question of whether the Epsteins are engaged in a non conforming use

of the second story of the accessory building, is not relevant to the validity of the
Agency’s issnance of the permit

Although Appellant contends that the Epsteins either intended to, or actually are,
utilizing the second story of the accessory building contrary to that permitted under 11

e

DCMR Sec. 2500.5, that question is unrelated to whether the permit was properly issued. v

11 DCMR Sec. 3203.1 governs the requirement for what entities need a certificate of
occupancy and provides that, **...no person shall nse any structure, land, or part of any
structure or land for any purpose other than a one-family dwelling until a certificate of
occupancy has been issued to that person stating that the use complies with the provisions
of this title and the D.C. Construction Code, Title 12 DCMR.” A single family dwelling
does not, in and of itself, require a certificate .of occupancy and the concomitant
inspections for construction and fire code compliance. Consequently, the “who lives
there” component (mother or domestic employee or both) relies on the representation of

.....

not conduct an inspection of the premises to determine “who lives there”, nor does the

P
subsequent non-conforming use deem the Agency’s issuance of the permit o be v
unlawful. Rather, the question of a non-conforming use is an issue of enforvement that is /
T \/
s ’

beyond the purview of the BZA,
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V. The accessory building does not obstruct light and ventilation of neighboring
properties in violation of 11 DCMR Sec, 2500.9, nor does it resirict the privacy
of neighboring properties.

11 DCMR Sec. 2500.9 provides that, “An accessory building shall not obstruct

light and ventilation reéuircd by «arh; regulations”. Here, neither light nor ventilation
has been obstructzd by the current accessc:ry private garage. Rather, the allevis 15 .
wide and the principal structres of the properties affected should he !Lcn:atet«.l a mindimum
of twenty-five (25) feet from the rear property line. Additionally, the second story
aceessory private garage is set back at least 7 to 8 feet from the property line. Together,
these distances do not yield an obstruction of light or ventilation. Finally, the applicable
zoning regulatibns make no mention of privacy restriction. Thus, Appellants’ argument

on this point is without 2 basis in law.

Conclusion
For the reasons stated herein, and any others that may arise at a hearing on this
matter, the Appeal of the Appellants Jeffery Schonberger and Geraldine Rebach of

Building Permit No. B-456380 should be dismissed with prejudice.

Rxaspectful Subuurtm:i \\

Frié }J’»
N, JR., de%ﬁﬂﬁj
Aggistant Attomey General

Department of Consumer and

Regulatory Affairs

941 North Capitol St. NE - 9th Floor, Suite
9400 Washington, D.C. 20001

(202) 442-8475

E-mail: matthew.green@dc.gov

BY:

F-048
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AFFIDAVIT OF GERALDINE REBACH

s as follows:
1, Geraldine Rebach, am co

make these statements base.
18 years.

petent to testify to the maters stated herein, and
on my personal knowledge. | am over the age of

T reside at 5343 287 Street,
residence since July, 1997, ‘

.W., Washington, D.C. and have lived at said

On the evening of July 2, 2005 2 man, woman and German Shepard were
chatting with a neighbor at 5349 29 Styeet, NW when I retwrned from z walk
with my dog. He intreduced himself and his wife as new neighbors in the
home across the alley from mine. He stated his intention 1o add a second story
to his garage and wanted to advise me of the project. '

The house that Mr. Epstein and his wife purchased was built within the past
year or s0 by a homebuilder|commonly known as Zuckermian Brothers., The
house is, by my estimation, approximately 4,500 square feet and hes a
detached garage which is acgessed by the alley which separates our respective
properties. :

Zuckerman Brothers bad intended to build an apartment on top of the each of
the respective garages of Mr, Epstein’s new home arid the neighboring house
which were built at the samé time. When I and a neighbor protested such 4
tall structure on the alley, Zuckerman Brothers informed us that they would
not build apartments over this garages despite the fact that they had managed
to receive a permit to do so. | Zuckerman Brothers completed construction of
the house and the garage and did not build an apartment over either garage.

After the initial introduction, I told Mr. Epstein that [ was displeased with
sich a project, having been yelieved when the builders desided not to pursue
it. Isaid]would not go to great lengths to prevent it, but that I was against it.
Mr. Epstein said he nesded the apartment to accommodate his mother when
she visits from the West Cogst. She is very allergic to dogs, he said, and
therefore would not be able to stay in his home when she visited the
grandchild several times a ygar.
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Epstein’s intention, I approached him in his garage to ask how Qe proposed io
procesd, considering that the builders had declined to do so. | asked if he had
plans and permits. He said he had approval from Fine Arts, from the Zoning

office, and he already had 2 sontractor. | was surprised, because I thought the

The following moming, S‘%Ldéy' Tuly 3, 2005, having reflected on Mr.

. The evening of July 5, 2003,

‘builders had decided an apan

District of Columbia butldi:
perrits and was ready to begi
neighbor, that if ] had any ¢

That:afternocon, [ delivered
there wenld be negative im:
should speak further. I incl
Schonberger, my next-door
ray front door with his dog,
plaps as filed by and prant
LLC. He said his mother by
to visit Mr. Epstein and his
accomnmodations nearby. He
hefore buying this house, h
see how a taller building (
house and mine. T still expr
ltga] battle, but was not ple:

ent above the garage was not really within the
g code. He assured me he had the necessary
construction. He said he wanted to be a'good
neens, [ should feel free to discuss them.

note to Mr, Epstein’s door stating that I believed
act on my home if he procesded, and that T felt we
ed my phona aumber and that of Mr. Jeffrey
eighbor, That evening, Mr. Epstein appeared at
He came in bearing a copy of the ]pemm andl

d bad knees, uult she very mur*h 'wam |E“d to be 41 e

family, and that there were no suitable hotel

repeated that she is very alletgic to pets, He said
visited the property at various times of the day 10

garage) would affect the light received by his
essed my reluctance to get invelved in a protracted
sed about this project.

Thc mormming of July 5, 2008, as I was leaving from my zarage for work, M.
Epstein stopped me. He s2id he was going to speak with his attorney that day
and wanted clarification of my position, He said T sent conflicting messages,
saying [ would not go to extremes to prevent his planned addition, but then

saying | might register an appeal with the Board of Zoning Appeals.

1 said

once again that I am cpposed to the project, but neaded frqmre !im’e ) ccmsm

an attorney of my own or wi

i

td be sure his project is completely cons15tent with zoning 1:,‘gu1a.:w:)ns

approached my back fence
hils attormey, was certain

upon my retwn from work, Lv Epstein again
tell me he had spent an hour on the phone with
he could build his addition, and intended to

for his legal fees if [ lose the appeal.

proceed, 1f1chose to expji time and money fighting this, I might be lable

—

FURTHER AFFIANT SAYET% NAUGHT.

) ‘:} Ty
} e? ‘é/l'.»@ﬁl.ﬁ.é@
Geraldine Rebach
mvle; ‘Z)
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from the desk of
Jeffrey A. Schonberger

May 24, 2004

By Fax — 1 page total

Stuart A, Zuckerman

Zuckerman Brothers Incorporated
Two Wisconsin Circle

Chevy Chase, Maryland 20815

Re: 3362 & 5364 27" Street, N.W.
Dear Stuart:

Thank you for taking the time to speak with me last Friday regarding the above
referenced property. As you may recall the neighbors and 1 have deep concerns over the
accessory apartments which your company plans to construct over the accessory garages
for the two single family dwellings now under construction. As you know the accessory
structures will be 25 feet above the alley and will intrude upon the Light, air and privacy
of those properties to the rear of yours, It is our belief and understanding that your
proposed plans do not comply with the rear yard set-back requirement for such accessory
structures,

I would like to once again take this opportunity to respectfully ask that you reconsider
progressing with the construction of the accessory apartments unless they are set back
from your rear lot line 25 feet. Since the apartments have not yet been framed this might
be an amenable time to pause and reconsider,

Az offered on Friday, I would be more than happy to discuss with you — either in person
or telephonically — why you believe that the apartments do conform to the set back
requirement and why we believe that they do not.

Please feel free to call me at anytime at my office (202.628.6950). We appreciate your
attention to this matter.

Sincerely yours,

Jeffrey A, Schonberger
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