
Hollar1d -. Kni~Jht 

Board of Zoning Adjustment 
Suite :210 
441 4th Street,, N.W. 
Washington, D.C. 20001 

Tel 202 955 300•:; 
Fax 202 955 ~,::ia·" 

February 16, 2006 

Re: Property Owners' Response to Request to Amend Appea1 No .. 17414 
Appeal of Schonberger and Rebaeh 
5362 27th Street NW (Square 2292, Lot 27) 

Dear Members of the Board: 

: ~:. b 

On behalf of Mathew and Amy Epstein and the Michael Sears 'Iirust., we submit the 
following response to the Appellants' Request to Amend the above refe~reneed appeal. 

I. 
Introduction 

On February 7, 2006, Appellants submitted a Request to A:mend Appeal No .. 17414: 
to include an appeal of Building Permit B-4,76241 which was issued on August 10, :2005 .. [n 
their submission the Appellants note that this permit "is merely <tl technical revision to the 
previously-issued permit, Permit No. HMi6380". See Statement a.t page ~2 .. The Appelllants 
rely on .Sission v. DCBZ.A, to support their request to amend, noting that the "Board has 
frequently permitted appellants to amend their appeal to include subsequently :issued 
permitB that are germane ... " As with the appeal of Building Permit B-45·0380, the 
Appellants are untimely in their appeal of Building Pennit B-476241. T'he Appellants' 
reliance on Sisson iis misplaced and the H.equest to Amend Appeal slhouJdl be denied. 

II. 
RE~quest to Amend Appeal :No. 174,14 Should JBe n.~nied B4E~cause 

Appeal ofBuildin:l?.' Penni.t B-476241 ][s lJntimely 

'Jl'he Appellants are not timely in their attempt to appeal Permit B-476241 and do 
not present any cause for their late filing .. Section 3112.2 specifie~; the period within which 
an appeal may be filed: 

(a) An appeal shall be filed within sixty dayB from the date the person appealing 
the administrative decision had notice or knowledge of the decision 
.complained of, or reasonably should have had notice or kno'wledge of the 
decision complained of, whichever is earlier. 

(b) If the decision complained of involves the erection, construction, 
:reconstruction, conversion, or alteration of a struc: · .~art thereof, the Board of Zoning Adjustment
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following subparagraphs shall establish the latest date on ·whieh an appeal 
may be filed: 

(1) No appeal shall be filed later than ten days aJber the date on which 
the strudure or part thereof in question lis under roof. For puxposes of 
this subparagraph, the phrase "under roof' rneans the stage of 
completion of a strudure or part thereof 'IN hen the m.ain roof of the 
structure or part thelreof, and the roofs of any strueture.s on the main 
roof or part thereof, ar1e in place; 

The permit in question was issued on Aug:u,e,t 10, 2005. The Appellants filed th•::ir Request 
to Amend Appeal on February 7, !W06, approximately 121 days past the expiration of the 60 
day appeal period. Appellants by their own admission, called DCitA, to request an 
inspection of the subject property on a "nearly daily basis" after July 11, .~2,005. See 
Statement at page 4. Appellants were also aware that two Stop ~fork Orders had been 
issued and that they were "promptly removed". See Statement at pai§~e 4. 

The Appellants knew that the Stop Work Orders were removed and could clearly Bee 
that the construetion was resumed. and completed. They were cleady on notiee that a 
second permit must have been issued. Sinee, the Appellants called on "'nearly a daily basis" 
to complain to DCRA about the subject property, they were clearly on notiee that 
construction was proceeding .. At the very lBast, Appellants were put on notiee that the Stop 
Work Order was lifted and they were charged with finding out why .. E:ithe:r tl1e AppeUants 
knew about the second permit or they chose not to investigate tl"te resmnption of work 
despite previously calling on a nearly daily basis. Appellants an3 untin:tely in their attempt 
to appeal Permit B-476241. 

III. 
Appellants' Reliance on Sisson Is Misplac,e:d 

A. TimeJramels between permit issuanc~~~ ~md filing of appeal are,_giff'er:§m.!: 

The timing between issuance of the permits 8md the noting of th.e apj::•eal was 
substantially less in the Sisson case than it is in this case. In addition, the :zoning 
Regulations have been amended sim!e the Board's consideration of the Sisson matter to 
specify the time within which an appeal may be filed. See Sedion 311:~~.2, cited above. In 
Sisson, the first permit was issued on January ~~9, 1998 and the appellant in that ease filed 
her appeal on September 18, 1998, approximately 172 days beyond the appeal period.. In 
the instant case, (Appeal No. 17414) the original permit in question was issued on October 
30, 2003, and the appeal was noted on August 9, 2005, approximately· 688 days beyond the 
60-day appeal period. The second permit in the instant case was issued. on August 10, 
2005, and the request to amend was noted on February 7, 2006, appro::s:imately 121 days 
after the appeal period had run. 
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B. A~m§!llants put on Notice as to full extent ofWork.QyJ>errrti!Llssued_Qn Octoh~.L~N. 
~903 

In Sisson, the Board permitted the appeal to be amended to include other permits 
because it specifically :found that the "various permit applications contained errors of 
omission or were otherwise misl~~ading in that they did not reflect all existing and planned 
improvements accurately and consistently .... " and therefore the Board ·was "not per:suad.ed 
that the first permit put [the appellant] on notice of all the work to be done on [appellee's] 
property or, therefore, that the work allegedly violated the Zoning .Regulations". 

In the instant case, the Appellants make no claim that they were tltnaware of the full 
extent of the work approved under the permit. In fact, they re.adiJy admit in their 
prehearing statement that Permit B-4 76241 "is merely a technicaJ revision to the 
previously-issued permit ... to transfer the rights to construct the ltwo·-story garage to the 
new owner without any alteration or change." The face of Permit lJ--1'76241 dearly 
indicates that it was a "Revision to Permit #4,56380 to rei1ect new ow·nership and cor.nplete 
construction in accordance with approved plans." There was no piecemeal1 ac:cumulation of 
permit work involved in this matter. The ::;cope of work in the second permit was exactly 
the same as that encompassed in the original permit. The instant ease is clearly 
distinguishable from the Sisson case where the full extent of work to he performed coul.d 
not be discernE~d from thH first permit issued. 

IV. 
Condusion 

Appellants are not timely in their attempt to appeal Permit :B-··176241 and we 
respectfully request that the Board deny tht~ RequeBt to Amend Appeal No. 17414. 

Respectfully submitted, 

.--- 1" /'';? .• / , .... ~·';il ·-r r:. .i !... /' ~~;,.>···· 
;rl"~mas J Carroll~~:::::.~::.:~~-------·----
(tom.c 'll@hklaw.com) 
HOLLAND & KNIGHT LLP 
Su.it,e 100 
20:99 Pennsylvania Avenue, :N.W. 
Washington, D.C. 5W006 
20!?.-955-3000 

Counsel to Matthew and Arny Epstein and 
the Michael Sears Trust 
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CERTIFipNrE OF SERVICE 

On February 161, 2006, I caused to he delivered by email or by hand-delivery a copy 
of this Opposition to Request to .Amend A.ppeal to: 

Jeffrey Sehonberger 

5341 28th Street, N.W. 

Washington, D.C. 

Geraldine Rebach 

5345 28th Street., N.W. 

Washington, D.C. 

Advisory Neighborhood Commission 3/4-G 

c/o Robert Gordon 

P.O. Box 61252- N·orthwest Station 

Washington, D.C. 20015-6252 

( uppernwd.c@juno.com) 

Dr. Patrick .r. Canavan 

Director,, Departn11.ent of Consumer and 

Regulatory Pdfairs 

941 North Capitol Street, l1~LK 

Washington, D.C. :20002 

(patrick.eanava:a@de.gov) 

Mathew Green, ,.J:r .. 

Assistant General Counsel 

Department of Com;umer and 

Regulatory .A.ffaii·s 

941 North Capitol Street, N.E. 

Washington, D.C .. ~?.000:2 

(mathew .green@dc .. gov) 

Alan H. Bergstein 

Office of Attorney General 

441 Fourth Street, N.W. 

Suite 1060N 

Washington, D.C. 20001 

(alan.bergstein@dc. gov) 



BEFORE THE BOARD OF ZONING ADJrUST!VlEl'T'T 
OF THE DISTRICT OF COLUMBIA 

APPEAl, OF' J.EFFREY SCHONBERGER AND 
GERALDINE .REBACH 
OF BUILDING PERMIT NO. B-·456380 

5362 27th STREET, N.~V. 

) 
) 
) 
) 
) 

Appeal No .. 17414 

STATEMENT IN OPPOSITION TO AJ>PiEA.L 

Th1;;: Michael Sears Trust and Matthew and Amy Epstein (as b(m~~ticiarie:s of the lvhehael 

Sears Trust) (the::: "Epsteins" or "Owners") the owners of the prope:Jty that is involved in this 

appeal at 5362 27th Stree:t, N.W. and therefore automatic parties to 1this appeal pursuant to l.l 

DCMR Section 3199 ("Parti'), submit this Statement in Opposition to A:pp1~aL .Assuming that 

the Board determines to review the merits of the appeal1
, the: only reasonable conclusion, based 

upon the evildenc{~ of record, is that the appeal is without merit and should be denied fi:,r failure 

to state any elaims upon which relief can be granted. 

A. Al,PEI,l.ANTS' CLAIMS 

Appellants filed an appeal alleging errors in the administrative decisions of the Director 

ofDCRA, as follows: 

1. In October of 2003, DCRA approved a building pem1ilt application to constn1ct a 

new single f.Etmily dwelling, detached garage, and site retaining walls, as per r~lat and plans. 

"Appellants objeet to the size and placement of the Appellee's c.onstm~::tion of the two story 

garage. The building intrudes upon the light, air and privacy of neighbcning properties amd is 

1 The Epsteins have previously filed with the Board and served on the Appellants a Motion to Disllllis:s and a 
Response to the Appellants' Request to Amend the Appeal. 



significantly larger and closer to the property line than should he ailmve:d under the govt~rning 

regulations." (Appellants' Appeal Submitted August 9, 2005 at page I). 

2,. '"fhe builCling permit approvt~d and issued on C>ctol>er 30., 20()3: 

(a) appears to permit construction of an accessory privatt: garage that exceeds 
the size Iimit in violation of Sections 2500.5 & 199.1 :, 

(b) appears to permit construction that violates the rear yard requirement of 
11 DCMR Section 404.1; 

(c) appears to permit construction (of lhring quarteis otht;:r than that for a 
domestic employee) in violation of 11 DCiv1R Section 2500.5; and. 

(d) appears to permit construction (of living quarters other than that for a. 
domestic employee) that obstructs light and ventilation i11 violation of 11 
DCMR Section 2500.9 .. 

(ld. at pages 2 and 3).. 

B. STATE:MENT OF UNDISPUTED Fi\ .. C'fS 

This appt:!al concerns the construction of a second story to an accessory private garag~~ 

(the "Garage") by the Epsteins located at 5362 2ih Street, N.\V. (Square 2292, Lot 27) (the 

"Properti'). Appellants Jeffrey Schonberger and Geraldine Rebach, live at 5341 28th Street, 

N.W. (Square 2292, Lot 804) and 5345 28th Street, N.W. (Square 2292,, Lot 801 ), which abut th~: 

alley to the west of the Property. 

The Prop(;:rty is located in the R-1-B District. In an R-1-B Distr:ict, 11 an ac•c:essory private 

garage may have a second story used for sleeping or living quarters of dc1mestic employees of the 

family occupying the main buillding." 11 DCMR §2500.5 

Thf:- Department of Consumer and Regulatory Affairs (DCRA) issued two building 

permits as follows: 
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1. B-456380, dated October 30, 2003, for construction of a. n~;!w single family 

dwelling, detached garage, and site retaining walls as per plat and plans (the 

"Original Building Permit11
);. and 

2.. B-476241, dated August lOl. 2005, for new building-- garage! only- revision to 

permit #456380 to reflect new ownership and complete <~onstruction m 

accordanc:e with approved plans (the "Revised Building Pemrit").. 

Building Permit B-456380 permitted the construction of a t'NO·-story garage.. The 

previous owner constructed the first story of the Garage in December 2004. Constxuction of 

the second story of the Garage was started under the terms of the Original Building Permit in 

July, 2005, and completed pursuant to the Revised Building Permit. 

The appeal of Building Permit B-456380 was filed on August 9, 2005 .. A . .ppellant filed a 

Request to Amend the Appeal to include Building Permit R-476241 on February 7, 2006 .. No 

one else has filed an appeal. 

c. 
THlC AI,PELLANTS Ji'A.ILTO STATE A C:L.LitlM 

UPON WHICH REl.IEF CAN BE GRAl'fTE:.D 

As further explained below, a review of the Appellants' prehearing; statement submitted 

on February 7, 2006 (the "Statement") indicates: that the appeal is unsubstantiated,. and f2tils to 

state any claim upon which relief can be granted. As such, the appeal s.bt.ould be denied. The 

arguments below are set f01ih in the order stated on pages 6 through 15 of th~:o: .A:ppdlants' 

Statement. 
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1. The Garage Is Not Require<J t;O Have a Rear Yard,_. 

The applicable regulations governing private garages are SectJion 204.1., Section 2300 et 

seq., and Se<;tion 2500 et seq. (governing accessory uses and buildings}. Pursuant to St:~ction 

204.l(a) of the Zoning Regulations, a privatt~ garage is permitted as. an accessory building in the 

R-1 District subject to the special provisions of Chapter 23. Section 2300.2 states that a private 

garage that is an accessory building in a Residence District: 

(a) May be located either within a rear yard or beside the: main buHding; 
~ . - ~ ~provlcTed:-i!Uie -garage 1sTcicated oeSl<Ie~tltle-maiiihcLi1dif1~?, ,-if sn.il1Tbe . 

n~moved from the side lot lint~ a distance equal to the required side yard 
and from all building lines a distance of not le~ss than ten feet (1 0 ft.); and 

(b) \\There abutting an alley, shaH be setback at le~ast 12 f:eet (12 ft.) from the 
Ct~nter line of the alle~y upon which it opens. 

While this Section requires a garage to be setback from th13 salle lot line.: a distance equal 

to the underlying side yard requirement and to be set back at least t~~n feet from the: building 

restriction line,, it does not require the garage to have a n;~ar yard. In fact, subs·ection (a) 

specifically states that a garage is permitted in the rear yard. It is counterintuiti'\le to think that a 

garage which is permitted in the rear yard must itself provide a rear yard. Furthtmnor~::, 

subsection (b) even contemplates that a garage may be located as clos1e a.s 12 feet to th'~ 

centerline of an abutting alley. This is an obvious impossibility if the garage: w~!re required to 

have a twenty-five foot rear yard. 

Section 2500.5 states that in an "R-1·-A. or R-1-B District only, an acc:essory private 

garage may have a second story used for the shx:ping or living quartt~rs of dom~~st:i.c ·employees of 

the family oecupying the main building. 11 Section 2500.6 states that the garage, which is an 

accessory building, f'shall not exceed twenty fe,et (20 ft.) in height and shall not be located within 

the required n3ar yard. It shall also be setback firom all side lot lines ... 
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The Appellant claims that the word "also" which is used in Section 2500.6 creates a rear 

yard setlJack requirement. This is clearly incorrect. The word "also,''' as used in Section 2500.6,, 

indicates that in addition to the two restrictions already listed (i.e:. shaH not exceed 20 ft. in 

height and shall not be located in th1e required rear yard), there is a third restriction that the 

garage shall be set back from the side lot line. If the Zoning Commission wanted to require a 

rear yard setback for the two-story garage, ilt would have simply stated the requirement as it did 

with the se:tback from the side lot line. 

In their Statement, the Appellants provide their interpretation of the term "required rear 

yard," and a discussion regarding courts. ·we respond by simply stating that the A.ppellants 

misinterpret the term "required rear yard" and that the discussion regarding courts is not relevant 

to the issues of this appeal. The Zoning Administrator and tb.e Board of i\djustment have 

consistently interpreted the term "required re~m:· yard" to mean the area that is m~:asured out from 

the rear line of the main building toward tht:~ rear property line .. (See BZA Case No. 16696 at 

page 8 - "the existing garage is located approximately 67 feet from the rear of the dwelling. [t 

does not oceupy the required minimum 20-foot rear yard, which is mt:,asured ouh'Vard from the 

rear line of the: dlwelling to the rear lot lin~~:. See § 199.1 (definition of yard, r~~ar) ") (en~phasis 

added). 

2. The Garage Is Specifically PelJTlitted in the Rear Yard axl~Us_t.Jo1~_J?u~~~Jg_fl}~ 

Rear Yard ~.eguirement of Sect;~qn 404.1 

The Zoning Regulations' definition of rear yard states, in part, that "the rear yard shall he 

for the full width of the lot and shall be unoccupied, except a$ spc~cin(:ally authorized! in this 

title." Section 199.1 (definition of yard, rea:r)(emphasis added). Section 2300.2 specifically 
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allows a private garage as an a(~cessory building to be located i:n the rear yard.. Statutory 

construction does not require the Zoning .Administrator to reconcile Section 404.1 and Section 

2300.2 bt~cause Section 2300.2 modifies the general requirement of Section 404.1 as int~;~nded 

under the definition of rear yard. In fact, "it is an accepted principle of statutory construction 

that a specific law conceming the same subject matter prevails over a rnore gene:ral Iaw· .. " 

Opinion of Corporation Counsel dated August 9, 1979 (Vol. 4, Ja:n .. -- D~~c. 1979,. at p. 248). 

Regulations addressing the permitted location of accessory buildinl~S are longstanding, 

dating bac:k at to the adoption of the Zoning Regulations in 1958.. The Regulations have 

specificaJJ.y pem1itted single story and two-story garages in the rear yard and in some cases along 

the rear property line for decades, as evidenced by the hundreds if not thousands of examples 

throughout the City. 

3. :The Locati_on of the Garage Is Not Inconsistent with ths:~~Z~2llil!gl~~~gulatiom 

As explained in BZA Case No. 16696 <md as confirmed in Zoning Commission Notic:.t~ 

Final Rule Making and Order No. 959, an accessory private garage: Inay have a second story in 

the R-1-A and R-1-B District. In BZA Case No. 16696, the applicants requested a variance from 

the accessory building size restrictions of Section 2500.4 to penn:.tt a seeond story on a pri·yate 

accessory garage in the R-3 District. In its discussion of the case~, th1~ Board found that the 

applicants also needed to file for a use variance because Section 2500.5 permitted second story 

garages with domestic employee living quarters in the R-1 District by express exception and 

the:refore such use was not permitted in othe:r zones. The Board also found that "established 

planning and zoning policies support restricting the use of an accessory private garage for 
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domestic employee living quarters to the R-1-A and R-1-B Distlli.ets .. "" BZA Case 16696 a1t page 

19. 

Zoning Commission Notice of Final Rule Making and Ord(~r 1\l"o. 959 amended Section 

2500.5 to "clarilfy that the s1econd story of an accessory private garage may be used for dmnestic 

employet:~ living quarters in the R-·1-A and R-1-B Districts only. This daritl.cation is necessary 

because §2500.5 applies only in the two residential zone districts 'w'ith the largest minimum lot 

__ si~~S-~1_1_~:_ ~o_~s __ n~)~3~Y tllr'_o~~ _t~)_t?~~~ss re~t~~iv_e_ ~i_s_t~e!~·n (ZC Order No. 959 a,t page 4).. 

The Zoning Commission notes that further analysis of this regulation can be found :in BZA Order 

No. 16696. 

In BZA Order No. 16696, the Board provides an t~xtem:ive discussion conc.eming the: 

potential adverse impacts associated with increased development and population density from 

accessory buildings and uses and notes that these potential impacts an;~ greatly inl:luenced by the 

amount of separation between main dwellings and accessory buildings. The Board specifiea)Jy 

found that the "risks of such adverse impacts are significantly reduced in the less dense R .. l 

Districts as a result of the greater minimum lot area and lot \Vid1h requirern1~.:nts, the lo'wer 

maximum permitted lot occupancy, the greater minimum rear yard requirement, and the 

requirement of minimum sid(~ yards on each side of a one family d'Vv{:Uing (and by extens;ion 

under §2500.6, on each side of a private accessory garage used for domestic cmployt~e 1iv:ing 

quarters)." The Board recognizes that a private garage with a second story for tht; living quarters 

of a domestic employee :is specifically pem:litted in the R·l Distriets and that any potential 

adverse impacts were taken into account when establishing this regulation. 
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4.. The Use ofthe Garage WilL£;;omplywith the Zonillg.B~~l!U1gtti011J~. 

M:r. Epstein has represented that his children's nanny will occupy the living quarters 

above the Garage. Appellants claim that I\•1r. Epstein represented to them that his mother-in-law 

will occupy the living quarters when she visits. Mr. Epstein had t'~~"o sets of conversahons with 

the Appellants. The tlrs:t was a very generml conversation in whi,~:::h he told fhe i~.,ppellants that he 

was considering completing construction of the Garage. At this tim~~., l\.f:r. Epstein was still in the 

planning stage and there was the possibility that his mother-in-law rnight us'e the living quarters. 

However,. aftt!r l1earning of the specific regulations governing the.: use of tlH~ living quart.e:rs, Mr. 

Epstein determined that, under the regulations, his mother-in·1a'iN c:o·:.~1ld not occupy the space. In 

his second conversation with the Appellants, Mr. Epstein specifically inj~)mled them that the 

nanny would be occupying the living quarters above the garage. 

Tht! Epst:eins' narmy is a "domestic employee" and she is the: only p~:m.;on that will he 

occupying the living quarters above the Garage as permitted by Sectilon 2500.2 

5. The Garage Meets the Size R~~~uirements of th(;: Zor!Ir~g_f~~~!ml.§Jiqn_§. 

Th{~ Zoning Regulations define a private: garage as "a building or other structure, 

or part of a building or structure, not exceeding nine hundred squa.re fe:et (900 sq .. ft.) in 

area, used for the parking of one (1) or more motor vehide:s and ha~v]ng no repair or 

service fadlities." Section 199.1 (definition garage, private). The area of tl1e Epsteins' 

garage is 572 square feet, far below the maximum of 900 square fe(~t. A s~~cond story for 

the living quarters: of a domestic employee is penmitted on the (::Jarage pursuant to Section 

2500.5. The size of this second story is not specifically restrictt~d by Sectwn 2500.2 

except that the height of the accessory building (the garage and S>'X:ond story living 
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quarters) shall not exceed twenty feet. Appellants claim that the: acct:ssory building does 

not meet the size limitations o:f the regulations because the surveyor's plat has the 

structur1e labeled as a 2-story garage. This is a specious argument, particularly since the 

Appellants v1ery next exhibit is a portion of th<;~ permit plans shovving that the se!;ond :floor 

ofthe garage is designed for living quarters .. See Statement, Exhibits 9 & 10. 

6.. Jhe Gar~@.]Joes 1\~~t Obstr!I<;t Light and Ver+tilat:ionJ~&gnit~:d 1D~_Qther 

!~egulations. 

In the original pleading of their App{:al, Appellants dairn tl:at the Garage obstmcts light 

and ventilation in violation of Section 2500.9. Section 2500 .. 9 states that "em a.ccessory buiJiding 

shall not obstmct light and ventilation requin~d by other regulations. 1
" i'~ppellants do not address 

this issue in their Prehearing Statement and do not specify which regulations they contend are 

effected. We respond that the Garage meets all locational requirernents of the Zoning 

Regulations and does not obstruct any required light and ventilation. F1u:rther, lhe Appe:llants do 

not have any legal right to light and air fr·om the Epsteins'l prop1erty. "American courl:s have 

wisely refused to allow the acquisition by presription of easements of light and air .... "1 .Richard. 

Powell, Powell on Real Property (Abridged) §413 (1980). TI1is: rule flows from the basic 

principle that tht:~ "actual enjoyment of the air and light by the ov.rner of the h!JUSI~ is upon his 

own land only." Leonard A. Jones, A Treatise on the Law ofEasements §573 (2003). 

D. LISI.. OF EXHIBITS 

Exhibit A - Building Pennits Nos. B-456380 and B-476241 

Exhibit B -- Corporation Counsel Opinion dated August 9, 1979 
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Exhibit1~- BZA Order No. 166961 

Exhibit Q- Zoning Commission Notice of Final Rule Making and ()rder No. 9.59 

E. LI!5T OF WITNESSES 

1. N[athew Epstein,, Owner 

2. St1even Sher, Land Use Expert, Hollm1d & Knight 

F. .~ONCLUSION 

For the reasons set forth above, as well as those set forth in the !11Iotion to Dismiss A.ppe:a] 

for Lack of Jurisdiction, the appeal should be dismissed. 

Respectfully submitte:d, 

1'/-, /)/"·-·:;;· 
~1' / -1. _., .... -

f----7~"""""''=+----'~(~,='·-·"""~:: ___ , _______ _ 
Thomas J. arroU 
(tom.carr l@hklaw .. com) 
Steven E. Sher, Director of Land Us1::: and Planning 
(steve.sher@hklaw.com) 
HOLLAND & KNIGHT LL]) 
Suite 100 
2099 Pennsylvania Avenue, N.W. 
\11/ashington, D.C. 20006 
202-955-3000 

Counsel to Matthew and A,JJ:I.Y Epstei:n and 
the Michael Sears Trust 
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!:ERTIFL~,ATE OF SERVICE 

On February 16, 2006, I caused to be delivered by ,emaill or ·by hand~delivery a copy of 
this Statement in Opposition and attached Exhibits to: 

Jeffrey Sehonbe:rger 
5341 28th Stneet, N.W .. 
Washington, D .. C. 

Geraldim~ Rebach 
5345 28t11 Street, N.W. 
Washington, D.C. 

Advisory N eighhorhood Commission 3/4-G 
c/o Robert Gordon 
P .0. Box 6252- Northwest Station 
Washington, D.C. 20015-·6252 
(uppemwdc@juno.com) 

# 3:589900_vl 

11 

Dr. Patrick l Omavan 
Director, Departrn,ent of Consumer and 

Regulatory Affairs 
941 North Capitol Street, N.E. 
Washington, D.C .. 20002 
(patrick.eanavml(q),dc.gov) 

Mathew Gree:n, Jr. 
Assistant Attorney Gent~ral 
Department of Cons1.:~me:r and 
Regulatory .Affairs 
941 North Capitol Stre(:t, 1'-LE. 
Washington, D .. C. 20002 
(mathew .green@\dc .. gov) 

Alan H. Bergstein 
Office of Attorney (:Jreneral 
441 Fourth Street, N.\~/ .. 
Suite 1060N 
Washington, D.C. 20001 
(alan. berg:stein@.de. gov) 
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Form BLHA-15 8 4 .. ,., 6 ~. 4.1 
(Rev. 9130191 BUILDING PERMIT PERMIT NO.. '-
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1\1emorandum. ~~;ovt:•rnment nf 1~.hE" Di.:;trirt of Columbia 

TO: 

FROM: 

EH:e·ven E. Sher 
Executive Director 
Zoning.Secretariat 

Judith W. Rogers 
Corporation Cou~se1 

. 

t)c~p:t.rt.:me.o:t .. 

. A.g~:::c·1=:y, Off1c:c::. OCC : j[<JCMcK · 

SUBJECT: Zoning· C~:>mmission Case 'No. 78·-21. 

This; is in response ~c:' your memo,ratld.u:tn o:~: ~l"i~.me 2~8 1 1'979 in 
which yo\:L request~ad a legal opinion for 't.t'u::!: :zc:~:oi.Jrlg CqiTJ~m:Ls:s:ioi:I on 
certain questions pertaining t~ the applicability of D.C. Law 
2-144, the Hist~oric Landmark .and Historl1:::: D:i.str:i~.ct Pi·o,tE~·ct:ioil ~ct 
of 1978, to the _abov~ ~efeienced case, As indi~ated in your ~emo-

. ran dum ·this cas1e is an application for ~~pp.r(:>va.l rr.:i,.f a.· OllE~•step 
planned unit de·velopment, under subsect j.I:J,I:i. '7.501., ~~5 o:f' thE~ :fo.rJ;Iu:~r 
PUD r~gula.tions for a 11.8 :E'c:,ot high dens:i.t;y o:f'f:li..(:le/x·et.aJLl bt:ttlqin~ 
in tha· .c--.3-:-B "Di:strict I The specific. qUE!S t i<)IlS a.lt'le: 1). wb.e-tru:.I: 
the zoning ~evi~w of a'planned unit develo~~ent should prec~de 
th~ historic preservation review of the project; and 2) w~ich act~ 
should ta~e priority if _two differe~t designs or sets of plans we; 
approved by the Zoning Comnd.ssion and t.t:i~:J 11-Iayor w ::; Ag'ent t:u::1del;~ D .c 
Law 2-144. · · 

Under Article 75 of the Zoning Regulations, the Zoning 
Coiil:i-nisE;icm is autbor~zed 1;:.o grant increa.s~:~s iD1 l:n1:ilding height, 
and F.A.R. arid variations on yard and court requirement in indivi: 
cases. In appr•:>v:Lng a pro,pc:tsed PUD appl.:i.c::(.l.tic,ll the Zoning· Cc,:rrunis 
approves a designated plan and·may include guidelines, standards 
con d ~ t ~L o r.ts-atrd~l-i."1iil'i-t~t~i-en-s~,.Gf.Il-t.b.e_p..r..o~~;:to_su~.l;L._~~ e]~~~~) p:~1 e :n t ... 'I' b. e s e 
conditior.Ls and limitations· relate to the usE:, si:;~.e ,--fy.pei---a:·ncr-roca: 
of ·buildi.ngs and structures.. Under a PUD r thELt"E~:::E'ore' the Zcm:i.ng 
CoUt_'lllission sets the maxjLmum~ zoning requi.rE:~mE:mts ::Ln terms c::J·f rH~igh 
and F.A.R. for the specific site included in the application. 

In reviewing new construction under D.C. Law 2-144, the May~ 
or his designated agent makes a finding on t~e design of a propos 
building "after· due consideration of the! Zc111 ing; laws a.:n d .r·egu la t j 

(Section B(f)). It seems clear, ther~fore, that the law anticip2 
that the zcining for a particular site be set prior to review by 1 
Mayor'~; Age~nt. Moreover thE!i "Rules o:f :PJri)Ct:::d·LlrE;: :Pur:suant tc> D.C. 
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2-144'', (26 D.C.R. 263 July 2~, 1979), in subsections 2.2 and 2.3, 
which set fc•rth the ·submission requirements .for· :ln "Applic:ation'~ 
and an uAppl.:lcation for Prel.:i .. minary Review,'', .require approval of 
the plans fdr new construction by the Zoning Administrator. 

HowE~VE!r, although the Mayc•r's Agent f'().r :n.c. Law ~~-144 must 
take the Zoning Regulations for a particular site into considera­
tion, he is not bound to approve a proposed building which fills 
the maximum :z~oning envelope. Pursuant to 98 (f) <:>f the a(:t, the 
M~yor's Agent must make a finding concerning the compatibility of 
the design of a proposed building and the charicter of the historic 
district in which or the character of the historic landmark on the 
site o:f ·which the building is to be buJ.l t. Desig:c. :i.s de~J.:i11ed in 
Section :~~(d) 10f the act as "e=~terior architectural fea tu.r·es 
including height, appearance, texture, ~olorr and nature of materials 
lnherent in a review of height is the authox~ty to find that a 
proposed building he.igh t, al th<:,ugh allowed by the: Z,oning Re!gula t ions, 
~s incompatible with the building's setting. The authority of the 
Mayor's Agent to approve.a lower height is supported by D.C. Code 
s5~424 which provides ·that in the event .a·conflict with the Zoning 
Regulations and other laws or municipal regulations the more 
restrictive provisions shall govern. 

Although it is my opinion that historic preservation review 
should normally follow review by the Zon.:l.ng CoriLnl.iss:ion, sev.e.ral 

· prac"t1cal difficulties may arise. Under th"s ""'ne·-step PtiD .P.t"l::)c:? es.:::;, 
the applicant cannc1t get a building permit 1.lnles:s tl::te plans con:f(Jrm 
tc> those app.r()Ved by the Zoning Commissic•n as mod:i . .fi.ed by any gu.ide­
lj.nes, condi tl,ons o,r standards .imposed by the C::omm .. isr:; ion .a.nd unless 
the applicant has recorded a C'C)Venant bindiilg him. to' cor.s t:ruct on 
an.d use t:tue pr1:>per.ty only in accordance with thE~ Zon :i.ng Co:mmissioo 
order. (Subsections '7 501.671 a:nd 7 501. 6'72) H1:>wever 9 the :applica:c1 t 
may c:>nly get ·a. building permit :iLt his plans :ax"e also app.ro·11e~d by• 
the Mayor~s Agent under D.C. Law 2-144. If the proposed structure 
as approved by the Mayor's Agent exceeds the required zoning for 
the site, yet is less than the size building approved by the 
Zoning Con:1.1nission in the PUD pra1cess, the appl i.ca.ot must .r~e.apply 
to the Zon,ing: Conunission if he finds the cond.i.t::i.ons ::Unposed by the 
c~)ilti11iss ion to be tol:i cmerous:. ·'rhis cumbeJ:-so:me prc)cedure may be 
eliminated by use of section 2.5(f) of the regulations for D.C. 
Law 2-144, which provides a procedure for review qf the conceptual 
design of new buildings by the Historic Preservation Review Board 
ar:~el report prior t~o Zoning appr,o val. This pro ce~dur e wctu1d p•erm it 
an applicant to get historic preservation review of his design 
prior to the preparation of detailed plans for submiss~on to the 
Zon.ing Commission. 
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Considera~ion of these problem~ leads to your next ques~ion. 
If two different designs are approved by the Mayor's A~ent under 
D" C •.. Law 2-1.44 and ·the Zoning Com.miss ion1 UJ::.ld~:;r· Art icl.e 7 5·, :it is · 
my opinion that the Mayor's Agent has £inal authority over those 
aspe.cts of design which are stlb~ject to his ::Lpproval .. D.C .• L::.w 
2-144 is a specific piece of legislation enacted for the particular 
purpose, among others, of assUring that new construction _in an 
hi.s.toric dist.r·ict ~:;,r on the s:i..te of an historic lartdma.:rk .i~~ compc:.tibl 
with the character of the historic district or historic landmark. 
ID. acc.ord with this purpose, the law gi.ves ·U.:1.e Mayc.l.r C>I" h.is desi.gnate; 
ageil·t specifit:: des~tgn review ~uJ~thority. A.rt:Lcle 75· of the· Z<;ning 
R~gul~tion~, on the other hand, was promulgated under th~ general 
zoning en;aLbli~Jg act (D.C. Code §S-412 ~1 g_g_.) 'lli'h:Lch a,.uthl).t'iz.es 
th,e Z'onin,g Commission to generally regul:ate "t.tt~:3 loca:tic::>n.:, b.El.ight, 
bul.k:, · Il1Ulilb1er c:>f stories .and size of buildings a11d otht:r :struc: tures, 
t_he p.e..r.centage~ of lot which ma.y be .occupied, t.ht; :si:z:es 'c:>f yards, 
COIJ.rts, and o1:.her -<:~pen spaces, the· density· e>:f ,pop1.lla t:L on, and tbe~ 
us~ of buil~itigs, st~uctures, and land for trade, industry, residence 
recreation, public activities, or other purposes . '' (D.C. Code 
§5·-'413). 

It is an accepted principle of statutory construction, that a 
sp•~cific l:c1.w C.<,ncern i_ng ·the srune subject matt fer..· p·re·,,ra.i ls ove.r· L 

more gener::Ll 'provis:ion. Cas tal~!=da-Gonza1~ I?" .:Ill.~, 183 u.s. App. 
D .. C. 396, ei6·4 .F.2d 417(197,7) S~~~:1ker v. Unit~_sL. f.?:.:!J~.Je§!~., 374 A.:Zd :3()4 
(1977). In the case o~ any conflict the specific design review 
authority ctf the Mayo:t's. Jlgent under D.C. :La~; 2-·1.44 would supe!rct::de. 
the~ authox·i.ty C)f the !Zoning Cmm:11ission pursual.nt t~:) :z,,onirlg R~::gulat.io:i:l 
adopted under a more general law. Therefore,. it is my opinion that 
the Mayor 1 s Agent has final authority over the design of new construe 
tion in historic districts or on the site of historic landmarks. 



GOVERNMENT OF Uffi DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

·~lr ,"' * .. .. 
Application No. 16696 of Craig and .A.nn Goodman, pursuant to 11 DCMR § 3103.2 for a 
variance from the 1imitations of subsection 2500.4 to allow a s~.~cond story addition to an 
accessory garage for maids quarters and a mother-in-law suite~ in tht! R-3 District at Jm:mises 
3254 0 Stn~et, N.W. (Square '1230. Lot 809). 

HEARING DATES: May 1, 2001; July 17,2001 

DECJlSION DATE: October 2, 2001 

DECISION AND ORDER 

Craig and Ann Goodman, the owners of Lot 809 in Squan~ 1230, ·with a street addrc~ss of 
3254 0 Street, N.W., filed an application with the Board of Zoning i\djustrr:t(:nt on January 25, 
2001, reque~sting variance relief pursuanll: to 11 DCMR § 31 03 .. 2 tlrom tb:<:: requirerrw111ts of 
11 DCMR § 2500.4 relating to acc:essory buildings. The applieants propose to build a s<;:cond 
stmy addition to an accessory private garage in an R-3 Zone District lmd to lise the addition f{)r 
maid's quarters or the living quarters of a family member, as wdl' as £or an. artist studio and 
storage~. The application was accompanied by a memorandum firom tlt·e Department of 
Consumer and Regulatory Affairs, Zoning Review Branch, certitl;ing the reqw;!sted zoning relit'~f~ 
After a public hearing, the Board denied title application on the grounds 1that tlht~ applicants had 
not met their burden of proof with respect to the relief re:quired {~or the proposed use and 
addition. 

f'RE.LIMINARY AN\() PROCEDURAL M1~;I.I¥1!~ 

Notice of Application and Notice .. _flf Hear!!!g. By memoranda dat,ed :Febmary 7,. 2001, 
the Office of Zoning provided notice of the filing of the application to the District of Columbia 
Offic,e of Planning; Advisory Neighborhood Commission (ANC) 2E,, the: ,ANC for the area 
within which the pmperty that is the subject of the applic:ation is located; the ANC 
Commissioner for the affected Single-Member District; and the Ward 2 Councilmernber .. 

Thf: Board scheduled a public hearing on the application for l.'vlay l, :2 \)0 I . Pursuant to 11 
DCMR § 3113.13, the Office of Zoning, on Marcl".1 8, 2001, mailed the a.pp:lic;ants, the owners of 
all property within 200 feet of the subject property, and ANC 2E notice of hearing. Notice of 
hearing was published in the D.C. Regisler on March 9, 2001, st 48 DCR 216L 

-----·------
44 I 4th Street, N. W, Suite 21 0-S, \Vashington. DC 20001 (202) '7211'.-tij: 11 
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At the applicants' request, the Board continued the hearing to July 17, 2001, to afford the 
applicants tlb.e opportunity to discuss modiJtications to the proposed addition 1.vith their neighbors 
and the ANC. The Board announced the new hearing date at the May I public hearing, and also 
published a new notice of hearing in the D.C. Register on June 1,, 2001, at 48 DCR 4897. The 
applicants' affidavit of posting indicates that on June 24, 2001, a zmring poster was placed on the 
0 Street frontage of the property, in plain view of the pubHc. 

Be~l.!:lests for Party Status. The Board granted Mary R. Carter and Ivfary D. Sella party 
status pursuant to 11 DCMR § 3106.3, finding that their interest~'! ''vould be~ more sigt11ificantly, 
distiinctively, or uniquely affected by the: proposed zoning relief than: thos~:~ of other persons in the 
general pubHc, sinc1e they own the properties abutting the rear of the subject lot. The Board 
denied party status to the owners of three other abutting properties (Madison Pow1ers, Bea Van 
Roijen, and Thomas Vogt and Robert Laycock), since their dw~~Uings are~ situated farther away 
from the proposed addition and they would not likely be mon~ signifk;andy, distinctively, or 
uniquely affected by the proposed zoning relief t.han other persons in the gene:ral public:.. All six 
neighbors are represented by Amo]d & Porter. 

Allan C. Mit<:hell presented a request for party status from a number of property owners 
and tenants residing on N Street and 3 3 rd Street, across the rear alley trom th1e~ subject prope11y, 
The Board denied th~ir request, finding that they had failed to sl10'I,I\' that theilr interests would be 
more signifkantly, distinctively, or uniquely affected by the proposed addition than those of 
other persons in the general public. 

~.QHcants' Case.. As a result of neighborhood opposition, 11u! applicants modified. their 
plans as originally filed. The new plans dated April25, 2001 (E)c 34), which are the sub}ect of 
this Decision and Order, reduce the height of the proposed tw·o·-story addition to result in an 
overall building height of 20 feet and eliminate a proposed thr<;:e:-j~:)ol: overhang. The applicants 
presented oral testimony and submitted a number of Vt'ritten documents,, plans,. and photographs 
in support of their application. 

Zo:ni1~ Admi!1istrator's Reports. In a memorandum dated Jauuaty 18, 2000 (Ex .. I), tJ1e 
Zoning Revile:w Branch states that the ap]plicants require a varianc1~: from both the nurnber of 
stories and hdght limitations in 11 DC:MR § 2500.4 to allow a st~cond story addition to run 
accessory building in the R-3 District. The memorandum indieat~es lhat the addition would he 
used J[lb,r maid's quarters and a mother-in-law suite:. 

In a letter dated June 5, 2001, to the affected ANC (Ex. 44, attacl1mr.m:t 2), the z:oning 
Administrator states that the applicants must obtain a variance from the 15-foot height resllrietion 
in § 2500.4. A follow-up letter from the Office of the Zoning Administrator to the app,Iicartts 
dated June 21,, 2001 (Ex. 44, attachment 2),. states that the applicants reqt:tire variance relie.:f13-om 
§ 2500.4, which limits accessory private garages to no more than one :story or 15 feet in height 
The letter stat~es that § 2500.5 permits, in the R-1-A and R-1-B Distriets., the use of the seeond 
story of an accessory private garage for the living quarters of dorm:stic ~employees of the family 
occupying the main building. It also states that if the Board gnmts relief for the erection of a 
two-story accessory building, then the use: of the second story f()Jr domestic: employee living 
quarters is a matter of right in the R-3 District, since the use: is already aUowed in the more 
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restrictive R-1 District and since § 32l.l(a) allows as a matt:e:r of right in the R-J District any 
accessory use or building permitted in the R·1 District. During the public hearing on the 
application, the Zoning Administrator eonfrrmed his interpr,etation that when a use is first 
allowed in a more restrictive zone, it is automatically allowed iln a l<~ss n~strictive zone. Tr.. at 
206-11 (July 17, 2001). 

Under§ 8 ofthe Zoning Act of 1938, approved June 20, 1938 (52 Stat. 799; D.C. Code 
§ 6-641.07(g)(4) (2001)), the Board has final administrative autho.ril~{ to interpret tbJ;! Zoning 
Regulations. See !Yfurray v. District o.f Columbia Bd. of Zoning A'Jlfustrnent, .572 A..2d 1055, 
1058 (D.C. 1990). For the reasons stated in this Decision and Order,. the Board doe~s not ac:cept 
the Zoning Administrator's interpretation of§§ 2500.4 - 2500.6 that if the Board approves an 
area varianc•e for the proposed second story of an accessory private garage in an R-3 District, 
then the proposed use as domestic employee living quarters is a. matter of right. The Board, 
however, concurs with the Zoning Administrator's statement that iftlle applicants. wish to use the 
addition for 1he living quarters of a family member, then a use v<ui;uu:e would be required .. Tr. at 
211 (July 17,, 2001.). 

A fourth lett:c;:r from the Zoning Administrator to the applli.cants, da1te<~::l August 16, 21)101, 
indicates that the subject garage is not lo,cated ,;vithin the require:d 20-toot Ie:ou· yard, sinee the 
rear yard is measured outward from the rear line ofthe main building to th'e rear lot line .. Ex .. 75 
(attadunent 7). 

Offi,c~ of Pl:~ning (OP) Repm1~.. The Board waived !':he seven-day advance fiHng 
deadline in 11 DCMR § 3114.2 to accept OP's report dated July 12, 2001,. Exhibit 55 .. OP :found 
the property to have unique and exceptional conditions, but conducted that the applicants would 
not encounter exceptional practical difficulties in complying with the: Zoning ]Regulations, sinee 
the applicant-; could construct an addition to the main dwelling. OP noted that the practical 
difficulties of such construction are not e~xceptional in historic districts.. OP 1r1::commended that 
the application be denied on the grounds that the proposed use co1Jld be detrimental to the 
community, as it could bf: interpreted as e~stablishing a prc~cedent fc•1r· the conve:rsion of ac:,t:;essory 
structures to residential uses. OP stated that s:uch conversions would in•::nease: density and 
detrimc~ntally affect the already adverse parking conditions in tht: an:a. Finally, OP tcautiom~d 
that having a fully sellf-contained residence: in an accessory buildilt1g <:ould be de1Jimental to the 
overall intent of the zone plan. Alternatively, OP rec;omme:nck::d that ilu:: Board grant lthe 
applicants a variance for a period of five years, with the condition that ilhe resick:ntial portion not 
be rentted and that it be used only for maid's quarte:rs or to provide housing fi,r lm dderly pan~nt 

United States Commission afFine Arts (CFA) Report. The atppl.icartts submitted a desilgn 
revie'v,r report dated September 18, 1998, from the CFA to the Mayor's Agenlt ftor the Histo:ric 
Landmark and Historic District Protection Act of 1978, effective M[:arch 3, 1979 (D.C. Law 
2-144, as amended; D.C. Code§§ 6-1101 to 6-1115 (2000), stating that CFA had no obje-ction 
to the i:ssuam(;(: of a building permit for the proposed addition of a second floor over the garage, 
with a triangular vent on the gah!e end, as shown in the applicl:mts:'' drawings dated September 
18, 1998. Ex. 11. The application reviewed by the CF A proposed :the '·'alteration and repair" of 
the garage, to change the garage roof from a flat or shed roof to a gabled roof. The plans 
reviewed by the CF A show that a second floor would be added to the existing garage, to be used 
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for attic space. No living quarters ar1~ shown, and the garage: \Vould have remained a one·-story 
stm:;tUfle. Therefore, the CF A report does not pertain to the addition proposed in this variance 
application. Ex. 28. 

Old Georgetown Board (OGB) :and Historic Preservat~;~n .. JteY!.~:'i-\: .. 13o.!Lfd _iliPRB). OP 
state:s that OGB and HPRB will not review the proposed addition until the Board of Zoning 
Adjustment has made its decision on the variance application. Ex. 55 .. 

Al'~C Reports. In its report dated June: 13, 2001, M.JC 2E stat1~s that at a duly-noticed 
meeting with seven of eight commissioners present, the ANC adopted a resolu1tion opposing the 
appHcation. The ANC stated that there was a certain degre{~ of uniqueness with :respect to the 
low percentage ofland use andl beautiful upkeep of the property. However, the ANC obj,~cted to 
the application on the grounds that the applicants failed to show 1J1at c:ompliaJnce: with the Zoning 
Regulations would be unnecessarily burdensome and that their practical diffkulties are: unique to 
the property. With respect to the third prong of the variaact:' test:, the i\~NC stated that the 
addition would significantly hann the sight lines and air circulation of th~;: adjacent neighbors. 
The ANC stated furthe:r that the varianc:e would threaten the zone plan b·y encouraging other 
resid~~nts to construct free-standing residential units on historic alleyways, whieh ,,.vould be 
detrimental[ to Georgetown's historic and residential character. Ex. 42. 

The Board waived the filing deadline established at the July 17, 2'.001, hearing to a':c.ept 
the ANC's September 8, 2001, post-hear:ing report, which was due: by September 5, 2001. The 
applkants had an adequate opportunity to respond to the ANC' s submission, as their response 
was due on September 18, 2001, ~md, in fact, it contains a vigorous response::. In its report, the 
ANC clarifi1es that while its earlier report recognized "a certain d·egre:e of uniqueness'' in the 
property, the ANC did not recommend that the Board find that this m1i.qm~ness il:nposes. a 
hardship sufficient to warrant the granting of a variance. TI1e ANC als:o state~d that while it had 
not taken a position on whether the requested variance would be detrimental to the zone plan., the 
ANC believ~:d that granting the variance would result in substantial detriment to the publi<:. The 
ANC stated that approval would establish a dangerous precede:nt tlmt would ~:ncourage other 
resid~~nts of Georgetown's historic alleyways to c:onstruct free-standing :res:ide:.ntial units:; and that 
in high-density m:ighborhoods such as G~orgetown, any requc;:st to incn::ase scale and massing 
should be considered very carefully. 

Persons in ~>rt of the Appli1;ation. The applicants subrnitt1:!d a petition, signed by 
some 61 nearby residents, stating that they do not object to a one-story addition to the garage as 
shown in th1~ Apri125, 2001, plans. Ex. 75 (attachment 2). 

Parties and Persons in Opposition to the Application~. Alt the hearing, the Board 
recognized Nate Gross as an expert in zoning and land use planning due to his extensive: training 
and experiem~e in the field. He stated that given the size, shap1e, an.d topography, as wel!l as the 
relatively lo'w lot occupancy of the subject property, the applicants woul.d have ample room for 
an expansion of the main dwelling and that any difficulties associated with suc:h construction 
would not b(~ unusual or e:xceptional in a historic district 
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Mary Carter stated that the addition, which would be about 15 fe:et from her rear deck, 
would smiously impact the beauty and comfort of he:r home::.. In \lil':itten materials, she raised 
concerns about the intended purpose of the :alley, public saf'f:ty/fire is:sm$, residential density, 
overcrowding, and Georgetown parking problems. Ex. 28.. Tom Vogt, an a(}jacent property 
mvner, questioned the validity of the petition submitted by the applicants. He stated that while 
the applicants might not rent out the addition, there was no guarantee that circumstanc·es 'would 
not change in the future or that the applicants would not sell thi;: property to someone: who would 
us1e the addition as an apartment. He anso stated that there are no 01~cupied apartments iin ~my of 
the garage:s along the alley. Alan Mit•chell also questioned the suppmting ]petition,. and stated 
that the two-story garages along the alley are not inhabited. l-Ie argued that the impacts of 
congestion and parking extend beyond the immediate area to the wider neighborhood. 

Thi~ Board received a number of letters as well a.<; a p1etition in opposition to the r1equested 
vm·iance from adjacent and nearby property ovroers. The comrnents received from Dr. Madison 
Po·wers were typical: 

A self-sustaining residential unit, if permitted by the BZA., rai8r.:s signiti<:ant 
public policy issues, including the intended purpose of the alley, public: safetyJfin~ 
issues, residential density and overcrowding parking is:su1:!:S in G•eorgetovvn. 
Moreover, if the Goodmans are granted a variance, it ~.:v<mld e:stablilsh a precedent 
that would permit all other homeowners who are similarly situat·ed on this alley 
(and others like it in GeorgetmNJll) to construct and maintain at4:~ct~ssory buildings. 
Such a change would be detrimental to the neighborhood ilnasrrmc:h as it would 
iim~rease population density to unacceptable levels, g1ene:rat1~ additional noise and 
congestion., and convert a quiet alley into a residential mews. In additiion, such a 
change will 'likely increase the presence of open market rentals of facilities 
oste:nsibly designed as au pair or in-law suites. ""1/Vhile l have IIO reason to 
question the Goodmans' stat1ement that they do not hav·~: such intentions, 
subsequent owners and other neighbors who may follow in their fiJ>otsteps may 
sue<mmb to the considerable economic pressur•~ to pmduee additional revenue: in 
this manner. 

Ex .. 31. 

In its letter dated July 12, 2001, the Citizens Association of (3-eorgetovvn (CAO) strongly 
opposed the application on the grounds that it would allow the establislm1ent of a second 
residence on a single ~ot in the R-3 District. CAG argue:d that the h1:::ight and use variru1ces 
required for the second story addition would impair the integdty of one-f~LJIYtiiiy housing in the R-
3 District, which CAG asserted is critical to the: maintenance of the :wnt: plan. CAG stated that 
the existing density in Georgetown's residential communities a.! ready t:a~:~:s: the quality of life, 
adversely affecting municipal services and parking and traffic conditions,, and that esta.blishing a 
precedent for a second residential unit on R-3 lots would undennin•::: tlw Comprehensive Plan's 
goal of stn~ngthe:ning residential and historic neighborhoods. CAG also noted that the adjacent 
neighbors had expressed concerns that the addition would adversely affec:t their light and air, 
visual sight lines, privacy, and property values. Ex. 54. 
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"lard 2 Councilmembe:r Jack Evans and Councilmt:~:m'her-at-La~rge David A. Catania 
submitted letters dated July 2, 2001, and July 9, 2001, respe~ctively,. opposing the ajpplication 
based on concerns about increased residential denshy in Gt~orgetown al1tdl associated problems. 
Exs. 50 and 56. Councilmember-at-Large Harold Brazil sul)][nitt1~:d a lett·er dated July 16,. 200 I, 
encouraging the Board to give full consideration to ANC 2E's and CAG's opposition. Ex. 61. 
Coundhnember-at-Large Phil Menddson, in a letter dated July 17, 200L, disagreed \vith OP's 
reeommendation that the Board find the propf:rty unique, statiJag that lth<!re are many properties in 
the District of Columbia with an historic: house, manm:: plfmtings, and subsurHtce: rock 
conditions. In addition, he stated that the property is developable and usable as an R-J residence, 
with room to spare in both lot area and lot occupancy. Couneilmember J\IIendelson also pointed 
out that in the 1event the Board were to grant the application, thi:~ conditions re:<:ommend·ed by OP 
to restric:t rental use would b(~ impract:ic:able and unenforceable: .. Ex. 67 .. 

~1osing of the Record. The record closed at the conclusion of tb~~ hearing on July 17, 
20101, with the e:xception of the following materials speciHcally rt~quested by tht: Board: a 
landscape plan, showing the existing landscaping and the loeati on of an underground granite 
wall; infi:mnation on whether the boxwood bushes could be success:fulliy replanted; the floor plan 
of the main dwelling; and information relating to the Commission of J=<'ine Alts rt!view of 
pre:vious proposed additions .. The applicants' submission was due: on Aug:ust 5, with the parties 
in opposition given until September 5 to respond, and the appHc1:mts until Se::ptember 18 to reply. 

The Board received certain materials from persons and parties in opposition, in response 
to the applicants' September 18, 2001,, reply. Exs. 83, 84, 86, and 87. Th~;!se mate::rials, filed 
aft(~r the opponents' September S, 2001, deadline, do not bear upon the: substanc(~ of the 
application, and the Board has not considered them in making its determ:[nation. 

The applicants also submittc:d additional materials after the~ mcord dose:dl on 
Septembc~r I 8. With the exception of Exhibit 85, the Board has nolt consid1:~ned these materials in 
its deciision. Exhibit 85 is a handwritten note from the appli\;~mts dat·ed September 2.5,. 2001, 
stating their willingness to place a covenant upon the prop(!rty that lthe: garage w·ould not b(~ used 
for rental purposes. Since OP had proposed that the Board cond.iition .:my order approving 
variance relief with a similar restriction, and since the pa1ties had the opportunity to cross­
examine OP staff and to respond to OP' s re<:ommendation with respe·c:t to this condition, the 
Board con:siden~d the applicants' submission in making its dedsion.. 

D~cisior~ll!eeti!!g. On October 2, 2001, the Board, voting 4 .. -~}-·.l, with om::: mte:mber 
abstaining,, denied the application on the grounds that the a:pplic:ant:s had not met their burden of 
proof for the required zoning relief. 
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Th·e Subject Property 

Fl~~:OINGS OF FACT 

1. The: property that is the subject of this application is located. rnid··bloc:k at 3254 0 Street, 
N.W. (Square 1230, Lot 809), on :the south side of 0 Street. It is in an R-3 Zone District and in 
the Georgetown Historic District. 

2. Square 1230 is bounded by 0 Street to the north, Potomac Street to the east, J'~l Street to 
the south; and 33rd Street to the west. 

3. The subject property abuts a public alley at the rear. 'Th1~ alle:y ]Utts in an east-west 
direction b~~tween 33rd Street and Potoma•c Street, bisecting the square: .. 

4. The existing use of the property is for a one-family detached dwelling and an acc~:~ssory, 
private four-car garage. Both the dwelling and garage are approxii.r:rHILtt::ly I 50 y1ears old. Ex. 55. 

5. The property is essentiaHy rectangular in shape and slopes slightly dO'i'mward t<)Ward the 
rear. The applicants have p~rc:hase~ a sr~aall s9'iP of land at the"J~·ea:,, :fbur feet \Vide and 33.33 
feet deep, along the western Side lot hne. Tr. at 104 (July 17, 200 t ); :E~x. 5. 

6. The lot area is 5,533 square fee1t, which is greater than tht~ 4,000 square f.e:et rninimum 
presctibed in§ 401.3 for a one-family detached dwelling in an R-:3 District Exs. 24, 44, and 55 .. 

7. The property has a lot width of 36 feet at the front and 40 feet at the re:ar. Exs .. 3,, 7, <Wid 
69. Subsection 401.3 pn!scribes: a minimum lot fidth of 40 :feet. 

8. The existing lot occupancy is less than 'the 2,213 square: fi~:et or 40 percent maximum 
permitted under § 403.2 for a one-family detached dwelling .. Ex. 55.. The applic:ants 1;;alculate 
their lot occupancy at 1,830 square feet or 33 percent. It lis not cl•ea.r wh~~ther the: four-foot side 
yard on the west side of the garage is included in the lot occupart•1;y 1calculations; however, even 
with the side yard included, the applicants' dwelling and garage fia.H within the pem11.itt·ed lot 
occupancy. See 11 DClviR §§ 199.1 (definitions of"percentage oflot •occupancy"' and '''building 
area") .. 

9. The rear yard is approximately 3,391 square feet in ruTa. The depth of the rear yard .is 
approximate:ly 90 feet, which is much greater than the 20-.foot m:[ni:mum pres1::ribed in § 404 .. 1. 
See E~:. 75 (attachment 1 ). 

10. The dwelling has a seven-foot side yard on the east side and a five···foot side yard on the 
west side. Exs. 7, 75 (attachm~:nt 1, pag1e 4). Subsections 405.1 'md 405.9 require a minimum 
eight-foot side yard on each side: ofthe dwdling. 

11. The dwelling has approximately 2,300 square feet of above··gr.ade interior space. Ex .. 75 
(attachment 1 ). The drawings show that the dlwelling ha.s tl:rre~: bedrooms, ~:ach with a fhU 
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bathroom) on the second floor~ and a living room, dining room, family room, kitchen and 
breakfast area, and half-bath on the tlrst floor. Ex. 75 (attachment 5). Ac:cording to the 
applicants, these three bedrooms can comfortably accommodate four p1eople.. Ex. 24. 

12. Below grade, there is a guest bedroom, lfuii bathroom, home offic~e. drafting and .storage 
area,. utility area, and lawn equipment storage area. Ex. 75 (attachment 5). The applicants use 
the guestroom more than 40 percent of the time. Tr. at 184-85 (July 17, 2001 ). 

13. There is a boxwood garden, mature double cherry tree, and two other mature trees in the 
rear yard. Ex. 44. The boxwood bushes are located close to tht:: garage. The a.ppli<;ants 
submitted a letter from TruGrec;m ChemLawn stating that the boxv\T(lods are: approximately 100 to 
150 years old, with entwined roots, making it unlikely that they wouidl survive transplanting. Ex. 
75 (attachment 4). 

14. There is a mid--19th-century brick c::istem, located m~ar the >t;~ast property line and about 17 
£e•;t south of the southeast comer of the: dwelling. According to the OP Historic Preservation 
Office, while there is nothing in the Historic Preservation Act 1that vvould legally protect such a 
structure, there is a certain value in protecting any 19th-century structure that need not be 
demohshed. Tile Historic Preservation Office also indicat,es that "Georgetown had, and 
undoubtedly still has, hundreds of subtemmean structures built a~,: ·wa~~~r sources and for water 
storag1e in the eighteenth and nineteenth c1enturies." Ex. 75 (attac:h.rnent 

15. In the rear yard, there is a subsurface granite wall of unknown length and direction. 
Exs. 44, 75 (attachment 1). 

16. 1be:re is no access: to the rear of the property for the large t,:arthnwving and construetion 
machinery that the applicants ass1ert would be needed to expamd the Jnain d·welling. Ex .. 44. 

The Existing Garage 

17.., The existing garage is located approx:imately 67 feet from tht;:: n:::rur of the dwelling. It dloes 
not occupy the required minimum 20-foot rear yard, which is measunxl. outward from tl1e rear 
lim~ of the dwelling to the rear lot line. See § 199.1 (defmition of ''yard, n;:ru·"); Tr. at 293 
(July 17, 2001); Ex. 75 (attachments 1 and 7). 

18. The existing garage occupies approximately 22 percent of the :r,ear yard. E:c 75, 
(attachment 1). 

19. The existing garage is one story in height. 

20. The e.xisting garage is 8 feet high. Ex .. 5. 

21. The exi:sting garage is 36 feet, 4 inches wide,, and 21 feet deep. Exs. 8, .34 .. 
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22. Originally, no side yards were provided for the garage. However, as a result of the 
applicants' purchase of a strip of land al.ong the west side of the rear yard, at the rear, the~ garage 
now has a four-foot side yard on the west side. Exs. 2, 3. 

23. The garage opens to the public aHey at the rear. Ex. 3. The applicants' plans (Ex. 8) 
show the alley as 22 feet wide, as does a house location drawing. Ex. 3. Otb.er drawings 
submitted by the applicants show the alliey as 19.5 feet wide (Exs., J.4~, 43, 44, 71, 75 (attachment 
5)) and as 20 feet wide (Ex. 9). At the hearing, Mr. Goodman deseribed the alley as between 20 
and 27 fe,et wide. Tr. at 188 (July 17, 2001 ). In a post-he:aring submission, tl1e applic<mts state 
that the alley is 27 feet wide at their property line. Ex. 82 (Sept 18, 2001, letter, pag•~ 9', note 
16). The Sanborn map submitted by OP shows the alley as 20 feet ·vvide:. Ex. 55 (attac:hment 1 ). 

24. The applicants submitted a location dra""jing survey s110Witll1g thatt the existing garage is 
s•et bade approximately 3.5 feet (Ex. 69 (indicati!ng the setback is 'plus or minus' 3.5 1:eet)), as 
well as a building permit plat showing that the garage is set back :!iv.e feet :from th<::~ rear ]ot line. 
Ex. 2. In a post-hearing submission, the applicants state that the garage is set back 7 fi::et from 
the al!ley. EJ<. 82, page 11, note 19. The applicants also state that the gar:a~~e is 17 feet from the 
center line of the alley. Ex. 82, page 1 (Sept. 17, 2001, letter). 

25. In light of the conflicting evidence and in the absence of an acc:urate: and reliable survey_,. 
the Board ils unable to determine the depth of the setback from the center line of the :alley to the 
existing garage. 

26. The applicants state that they can currently accommodate f:i·v·e~ cars on their prc•p•erty. 
Ex. 24, 71. However, the Board fmds that the spaces provide:d .in the: exterior parking an~a 
should not be counted. These spaces do not meet the size and a1:1::es8 requirements for opcm 
parking space:s specified in§§ 2115 and 2117, since the parking spaces are at most 3.5 to 7 feet 
wide and located directly behind the garage do~. See Ex. 44 (atta,chme~nts 4, 5, 7); Ex .. 5 
(photographs of cars blocking garage door}. The !Board finds that the r.iJpplicants c:an cmTently 
ac(:ommodate three cars plus storage inside:~ the garage. 

Th,e Adjacent Properties and Surroundilllg Area 

27. Square 1230 is located north of M Street and a block west of''YVisc:onsin Avenue. The 
area surrounding the subje,ct property consists predominantly of a mixtme of apartments, one·· 
family semi .. d(~tached dwellings, and row dvvellings. Some of the one-family dweHings. have 
been converted to rental units. Ex. 55. 

28. The subject property contains the only detached dwdling in ihe square. Ex.. 7]. It 
appears to be the largest property in the square. Ex. 44. .However, thf.:re are other detached 
dwellings in the adjacent squares. Tr. at 253 (July 17, 2001); Ex. 78 (stating that six dwellings 
on the adjacent block are "freestanding"' structures). 

29. The adjacent lot to the east c:ontains a row dwelling fronting on 0 Street.. 
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30. Along the alley, to the east of the subject garage, then~ is a one-story, 15-foot high 
accessory private garage. Next to that to the east is a 19-foot high garage, and beyond that, a 
three-story dwelling fronting on Potoma<~ Street. Tr. at 186-87 (July I "l, 2001 ). 

31. To the west of the subject property, there is a serni-dt~tached dwelling fronting on 
0 Stre·et. Its side lot line extends approximately four-fifths of the depll:h of tl1(: subject lot. The 
n~ar Y<alfds of three adjacent row dwellings that front on 33rd Street a1)ut the applic:ants' side lot 
line at the rear. These dwellings would be l.ocated closest to the additkm. See Ex. 69. 

32. To the rear of the subject property· and across the aUey are fiv.e row dvrellings that front 
on N Street. This row of five-story 1810 Federal dwellings is designated as the "Smith Row 
Historilc Site." Ex. 55. 

33. Also across the alley, where it intersects 33rd Street, is an apartment building owr1ed and 
operab;:d by Georgetown University as faculty and employee residences. Se:e Ex. 52. A1t the 
public hearing, the applicants described the apartiment house as "il:t(:re~diHy d,;,nsely populated 
[with] an enormous amount of demands being p'aced on public property because of tl11.e :high 
density of that apartment house and the high de*ity of having nmtc;:rs." Tr. at 197 (July 17, 
2001). 

34.. The OP report (Ex. 55) and submissions from the commu.nity indicat1! that tht~:re a:n~ 

difficult parking conditions in the neighborhood. See, e.g., Ex. 54 (C',~! . .G Ie:tt1~r).. Two neighbors 
state that it is difficult to find on-street parking spaces, and that they sometimes have to dr:ivt: 
around the neighborhood for 30 minutes ~:fore they can find a parking space. Ex .. 32 .. 

The Proposed Use of the Proposed Addition to th,e Accessory Pri,vate ~IGa.r.ag•e 

35. In thc~ir application, the Goodmans state that the second story ad.dition \Vould be us~t~d for 
maid's quarters and for storage. Exs. 1 and 4. The Zoning Review Branch memorandum da1ted 
January 18, 2000, that accompanies the application indicates that the addition would be us<;:d :for 
maids quarter's and a mothe:r-in-law suite. Ex. 7. 

36. The applicants state that they woul<l use the addition to providf:~ living space for one or 
two persons. Ex. 24. 

37. The applicants also wish to have space available to house an eldedy parent, if necessary. 
The second story of the garage would provide housing for a pare:nt or, altemativdy, living 
quarters £or a maid, who would be available full time to assist in providing care. Tr .. at 212··13 
(July 17, 2001); Ex. 24. 

38. Mrs. Goodman would use any remaining space as an art studio for hersdf and her farnily. 
Ex. 2.4. 

39. The applicants would also use the addition for'.file storage. Ex. 24 .. 
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40. The Board finds that the first story of the garage would continue to provide parking for 
three cars as well as a storage area. See Ex. 34. 

The F~roposed Addition to the Access01r:y Private Garage 

41. The addition would not affect the existing percentage of lot occupancy, which would 
rt~main under the maximum permitted 40 percent. 

42. Th1e addition would add a second story to the garage, a 100 Jpe:n:ent variance fimm the 
maximum one-story limitation in§ 2500.4. 

43. Tht! height of the garage with the addition would be 20 fe{~t, a 33 pen::~~nt varian<.:e from 
the maximum height of 15 feet permitted 1mder § 2500.4. Ex. 34. 

44. The second story would consist of two bedrooms, one bathrooJ!n, a living room, kitchen 
and dining area, and a laundry and storage: area. Ex. 34. 

45. The s1econd story would be access4~d from the exterior, by st1;:el stairs, construc:ted in the 
Wt!st side yard. Ex. 8. 

46. 'The applicants have attempted to mitigate the impact of the addition on the neighborhood 
by changing their building plans to use a roof with a less sev€~re pitc:h and ammging to plru1t trees 
along their W1~stern property line. Exs. 44, 55, and 71. Also, all of 1he windows in the addition 
would be opaque, and then~ would be no windows on the west side. T:r. at 184 (July 17, 200 :l ). 

Uniqut~ or E:x:ceptional Conditions of the Property 

47. The applicants argue that their property is unique or exceptional by virtue of its siz.e, the 
historic charac:ter of the main dwelling, the boxwood garden and ma1~un:! tret~s: loc:ated in the rear 
yard, th1;: prt$f:nce of a subsurface wall, the: presence of the cistern as an archaeological sit1e, and 
the lack of access to the rear yard for large construction and earthmoving <:.:qudpment. 

48. OP states that the detached dwelling is unique because it is lo<:ated within a <:ommunity 
developed with one-family :attached dwellings and apartments. Ex.. 55 .. 

49. OP states that the boxwood garden and other mature trees contribute: 1o the historic 
character ofth(: property. Ex. 55. 

50. OP also recommends that the Board find that the subsurface v,ralll would present an 
exceptional cin;;umstance, as it would present problems with the expa:nsim1 of the main dwelling 
and woul\d havt~ to be removed. Ex. 55. 

51. The Board finds that the subject property is not uniqUt~ or exc:~;:ptional. There ru~e other 
one-family detached dwellings in the smroundin& squares. The historie character of the 
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prope11y, its landscaping, and the presence of the cistern are not uniqu·e or t.~xceptional in the 
Georgetown Historic Distrkt. 

52.. Many of the trees, shrubs, and plantings on the property are .bi:storic in the sense of being 
old, but they do not have legally-designated or protected "'historic" status. Tr ... at 220 (July 1 7, 
2001). 

53. The presence of an tmderground wall is not unique,. and in a.r1y 1evt~nt,. the applicants did 
not provide the Board with sufficient evidence of its size, location, or direc:tion to establish that it 
would constitute an exceptional or extraordinary condition of th;~: property or that it is a 
significant impediment to the construction of a typical addition. 

Undue Hardship and Practical Dif:lticulties 

54. The applicants state that since they both work fuU-timc~, they are in need of a fi1Jlltime, 
live-in domestic employee to maintain their home and grounds. Ex .. 44. 

55. They state that they currently do not have aiV\ ailable a habitable room in which a dome~stk 
employee could live on a full-time basis. Ex. 44. 

56. The applicants also state that in the· future, ~t is possible that :;t fhmily mt~mbe~r may have 
an emergem~y need for assisted living. Ex. 44. : 

57. They state it would be a hardship on their f~ily if one or both of the. potential restde:nts 
of t.he second story of the garage lived in their dwelling. Ex. 24. 

58. J\1any families, however, have made space for live-in dorrt~::sth:: employees or fi:unily 
members in smaller dwellings, or rely upon a housekeeper or health c:are aide who does not live 
on t.he premises. There .is nothing in the re<::ord that would show that only a live-in domestic can 
meet this family's needs .. 

59. The applicants state that as a result ofthe sloping topography of their .lot, thdr view to the 
rear is of the alley and the N Street townhouses, which they describe a:s "a singular, mamrno1:h, 
dark building with an unbroken roofline." Ex. 24. They argue that th~;: addition would he:lp to 
block th<::.ir vi.ew, and would also block the views from the townhouses to :their dwt~Iling, he.lping 
to provid.1~ them with privacy. Ex. 24. The Board finds that 'while the: 1·~ Stre,et townhouses are 
not the smne st::ale as the applicants' dwelling. the applicants' view Jis not as ol::~i'ectionahle as 
described.. The buildings have varying finishes and paint colors, and l:he:n~: is suffi,(:ient detai.ling 
that they do not appear singular or mammoth. Further, the applicants' dvve::lling is st~parated Jlrom 
the townhouses by the applicants' deep rear yard, the alley, and the: rear yards and accessmy 
private garages of the townhouses. Also, S(~:veral large trees screen the appl:k:ants' view of the 
townhouses and the alley. See, e.g., Ex. 44 (attachment 4, dra'w'ings showing <extenl of 
separation) and (attachment 8, photographs); Ex.5 (photographs).. The separation and trees 
provide the applicants with a great degree of privacy. ·\ 
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60. The applicants state that they could double the~ size of their dwelling by exte:nd.ing the 
dwelling an additional 48 feet into the rear yard, but that they 1vouid confront undue hardship 
and practical difficulty in doing so because this would alter the bea.uty and historic. character of 
the dwelling and landscaping and damage the cistern. Exs. 24, 44. 

61. They also state that they would be unable to access tht:: rear of the dweJling with 
constmction equipment without destroying the boxwood garden,. tre:1:~s. and cistern. The:y also 
speculate that if the subsurface wall nms the length of the lot, <m)' such 1:onstmction might 
requir{~ blasting. Ex. 44. 

62. The applicants submitted a r•eport from Almy Architects, dated July 30,, 2001,. conduding 
that extending the main dwelling into the rear yard would cause: signifieant damage to its historic 
fabric and architectural integrity, and that the construction would Hkdy damage the gm.·den and 
cistern., and invade the privacy and light of both of the neig,hbors 'lvho would bl,;: close to such an 
expansion. The report states that the family room and one bedroom ·vvould become dependent on 
the modern ':vindows to the east for sunlight; that removal of th~:: original windows at th~~ rear 
would damage the historic fabric and integrity of the dwdling; and. that an ext~~nsion would 
deprive~ a second story bathroom of direct sunlightf Ex. 75 (attachr:nent 1) .. 

' 

63. The applicants, however, did not present any proposed designs that would demonstrate 
this would in fact occur, and did not demonstrate that it would be impossible to devdop an 
alternative design that would not have the feared impacts. Moreov(~r,. it :is common practi,ce for 
additions to historic buildings to integrate historic materials and historic: features :in an addition to 
avoid d::unaging the historic fabric and integrity of the building. Further,. \"lith an addition to the 
dwelling, the minimum required side yards on each side of the~ addition 'Would protec:t the light 
and privacy of the adjacent dwellings. 

64. In 1983, the Commission on F'ine Arts (CFA) recom:J:tcnded dilsapproval of an 
application from a previous owner of the subject property for an aliteratii.or111 and addition to the 
existing dwelling, noting that it would be incompatible with the. chara(:ter of the dwelling. 
Ex. 75 (attachment 6). CFA, however, did not conclude that any alt•eration or addition wouhl be 
incompatible. Moreover, in 1984, CF A recommended approval of an application for alterations 
and a porch infill renovation. Ex. 75 (attachment 6). 

65. There is a substantial brick patio behind the dwelling, nearly the ·width of the dweUing, 
and extending 17 feet into the rear yard. It has one double cherry tret; growing tluough it. Tr. at 
254 (July 17, 2001 ). Construction of an addition to the main dwelling ,,:vould probably re:quire 
removal of the tree and relocation of the patio. Such measures are not unusual or unduly 
burd•ensome. 

66. ·while the presence of the subsurface: granite wall, mature landscapi.ng, and cistern ~vould 
make: the construction of an addition to the dwelling a complex undertaking, OP notes that such 
complexities abound in historic neighborhoods such as Georgetmvn and do not rise to the level 
of "peculiar and exceptional practical difficulties.", Ex. 55.. ln ~my event,, a typical addition 
would not require extensive removal of the existing landscaping. and i.t may be possible to 
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preserve the cistern. An addition to the n1ain dwelling would not likely damage the boxwood 
garden, sinc1::: it is located near the garage. 

67. With respect to construction access, there is access to the rear yard from th1:! front of the 
property along the side yards, and to the r1:!ar of the property from the: four-foot side yard .. Tr. at 
255 (July 17, 2001). Such access may require the applicants to n~move t!Xisting landscaping, 
gates, fmd tre:llises, but such measures do not constitute an undue hardship or pra1::th:al difficulty. 

68. There is no evidence that large earthmoving or construction 'equipment would be n;:quired 
to construct an addition to a wood-frame dwelling, or to re-arrange the spac~~ inside thl:~ dvvdling 
to pr?vide living quarters for a maid or family member. Tr. at 255-56 (July 17, 2001). 

69. Based on the above, the Board fmds that any undue hardship and practical difficuhi,es in 
this case de:rive from the applicants' personal desires and lifestyle choke:s, not from uniqm: or 
exceptional conditions of the property. 

CONCLUSION~ OF LAW AND OP~IQt~ 

The Board is authorized under § 8 of the Zoning Act of 1938, approved June 20, 1938 
(52 Stat. 797, 799, as amended; D.C. Code§ 6-641.07(g)(3) (2001)), to grant variance:s from the 
strict application of the Zoning Regulations. Craig and Ann Goodm~m an~ seeking variance 
relief to construct a 20-foot high, second story addition to an accessory privat'e garage: in an R-3 
District :tor use as a maid's quarters and other human habitation. The pubHe noticf.~ requireme:nt:s 
of§ 3113 for the public hearing on the application have been met. 

The applicants maintain that they require ~nly a fi.ve-foot he:i.ght ''''l"Lriance under 11 
DCMR § 2500..4 for the proposed use and addition.! However, the Board conc:Iudes that tlu~ use 
and addition require several variances, including a use variance; and that the applicants havt~ not 
met their burden ofproofwi1th respect to the required variances .. 

In reviewing a variance application, the Board is required und,er [),C. Code § l·-309(d) 
(200 1) to give "great weight" to the issues fmd concerns raised in the n~eommendations of the 
affected ANC. For the reasons stated in this Decision and Order, the Board agre:es with the ANC 
that the applicants have not met their burden of proving that they would encounter practical 
difficulties in complying with the Zoning Regulations as a result of uniqwe or exceptional 
conditions of the property .. 

Thf~ Board is also requin~d under D.C. Code § 6-623.04 (2001) to give "'grea1t weight" to 
OP recommendations. The Board does not ac:cept OP' s recommendation that the Board find the 
property unique, but the Board does agree with OP that the applicants would not encounter 
practical difficulties in complying with the Zoning Regulations. Inasmuch as the~ Board has 
concluded that the applicants have not met their burden of proof for varia:m~t~ relief, it is rtot 
necessary t() reach the merits of OP' s altemative recommendation of a time-lhnite:d approval. 



UZ)~ AppUcaltion No. 16696 
J•age IS 

The ANC recommends that the Board conclude that vm1aw,~e n~lief would result in 
substantial detriment to the pubHc, while OP recommends that the: Board (:onclude that variance 
relkf would result in substantial detrimemt to both the public and the zone plan. To a certain 
extent, the Board has addressed the impa(:t of the proposed use and .addition in cormection with 
its det•ermination the applicants require a use variance. However, sine.t: the Board has concluded 
that the applicants have not met their burden of proving that they would encow1ter undue 
hardship or practical difficulties in complying with the Zoning Regulabons as a result of unique 
or exct:ptional conditions of the property, the Board has not fou:nd It ne<~essary to reach the 
question of whether variance relief can be granted in this case without substantial de:triment to 
the public or substantial impairment of the zone plan. 

The Applicable Zoning Regulations and the Required Use and Are:1111 Val!'ianc~~:s 

This case involves fue interpretation of § 2500, which pennits thl~ use of the second story 
of an ac:.l~essory private garage in an R-1-A or R-I-B District 1br the slt~~;~ping or Jiving quarters of 
the domestic employees of the family occupying the main building. To d<etermine wheth~~~r this 
use is p.e:rmittt:d in the R-3 District and, if so, the pertinent area re:strk.tions, the Board reviewed 
numerous ptovisions ofthe Zoning Regulations: 

I 

i 
!?efinitions. The Zoning Regulations define the term "acce:ssory building" in § 199.1 as 

"a subordinate building located on the same lot as the m~lin building, th<~ use of which is 
incidental to the main building." 

The term "accessory use" is defim::d in § 199.1 as "'a use e·ustomarily incidental and 
subordinate to the principal use, and located on the same lot as the principal us(~." 

The te:nn "private garage" is defined in 11 DCMR § 199.1 as: 

a building or other structure, or part of a building or structure, not exce:eding nine 
hundred square fe:et (900 ft.2

) in are:a, used for the parking of one (1) or more 
motor ve:hicles and having no repair or service facilities. 

Se9tion 201, Matter-of-Right Uses it~ an R·l District. Under § 21)1.1(a), a one-.far:nily 
detachedl,dwelling is perrnitte~d as a matter-ot:right use in the R-1 Distric~t Under § 201.1 (h), a 
"'[p ]rivate garage designed to house no more than two (2) motor vehicles an.cl not exceeding four 
hundred fifty square feet (450 ft}) in area, subject to the special provisions o:f Chaptt:r 23" ;is a 
matter-of-right use. In light of the provisions in § 204.l(a) that pem.1it a private garage as an 
accessory building and that do not contain any area restriction (other than the 900-·square-H)ot 
limitation in§ 199.1), the Board concludes that § 201.1(h) pertains to use: as a. private garage as 
a principal use. 

~ec!ion 202, Accessory Uses in an R- t District. Section 202, ~i'hich lists accessory uses 
in an R-1 District, does not lis:t use as an acce:ssory private garage. Subse,Gti.on 202.11, ''"[o]H1er 
accessory uses customarily inc:idental to the uses perrnitted in R-1 Districts under the provisions 
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of this section," does not include use as an accessory private garag1(!, since it is Iimi~ed to the uses 
incide:Jiltal to the accessory uses listed in § 202. 

. ~ection 204, Acce~sso.ry Buildings__in an R-1 District. Undt;r § 204.1 (a), a private garage 
1s permitted as an accessory building in an R -1 District, incidental. to the uses perm]itte:d in 
Chapter 1, including use as a one-family d~etached dwelling, subject to tht: :special provisions of 
Chapt~~r 23. As § 204.1(a) does not specify an area restriction (tm1ik~~ the 450-square foot 
~imitation in § 201.1 (h)), the 900-square-fbot area restriction in the definition of "private garage" 
m § 199 .. 1 applies. 

Section 320, Matter-of-Right Uses: in an R-3 District. Subsection 320..3., which lists the 
principal uses that are a matter-of-right in the R-3 District,- incorporat(':s: by reference the uses 
pe:rrnitte:d in the R-2 District under § 300.:3 and adds row dwellings.. Subsection 300.3 in tum 
inc:orpomtes the matter-of-right uses in an R··l District listed in § 201 .. 

Section 321, Accessory Uses and B~1ildings in an R-3 District Subse~ction 321.1 states: 

The following accessory uses or accessory buildings i.nc:idental to the uses 
permitted in§ 320.2 shall be permitted in R-3 Districts: 

(a) Any accessory use or accessory building permitted in R .. 1 Di1stricts under 
§§ 202 and [204] 1 ofthis title; and 

(b) Other accessory uses, building, or structures customru·By incidental to the 
uses permitted in R-3 Districts under the provisions of tltis chapter. 

A private garage is therefore permitted in the R-3 District as an accessory buillding incidental to a 
prindpal use, including use as a one-family detached, semi-detached, or row dweHing, permittt::d 
under § 320.2 and listed specifically in § 320..3. The applicants' garage is thus permitted in the 
R-3 District under§ 321 as an :accessory building incidental to the pdndpal use, the one-family 
deta<;hed dwelling. 

A!?Qlicable Chapte:r 23 Provisions Pe1:taining to Private Garage~. First, where abutting an 
alley,, a private garage that h; an accessory building in a Residence Distrk.t must be set back at 
least 12 feet from the center line of the aHey upon which it opens. 11 DC~1,1R § 2300.2(b). The~ 
applicants submitted conflicting evidence regarding the width of the <:~ley and the depth of the 
setback. In the absence of ~m accurate and :reliable survey, the Board i.s unable to determine 
whether 1tbe garage meets th1~ 12-foot setbac:k requirement. The applicants 1l1ereJbre: failed to 
establish that the garage conforms with the Zoning Regulations in this n~g!ud .. 

Second, the applicants' lot does not meet minimum lot width requlirements... However, 
under§ 2300.7: 

l Subsection 321.1, as published in the 1995 Edition of Title n contains an erroneous CM"OSS-n~ference to § 203. 
Section 203, "'Ace<!ssory Buildings (R-1)," was renumb1~red § 204 in the Zoning Commission's 1988 Notic(: of Final 
Rulemaking, which added a new § 203, "Home Occupations (R-p," and renumbered §§ 203 -- 220 as 204 -- 221. 
See 35 DCR 6973,6918 (1988). 
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The lot upon which a private garage permitted in a Residence District is locat~:d 
shall be exempt from the requin:ments for minimum lot dimensions, but shall be 
subject to the limitation on percentage of lot occupancy for the district :i:n which it 
is located. 

Therefore, the applicants do not require zoning relief from the minimum lot width requi.rements 
to constrm:t the addition. 

Section 2500 Provisions Pertai~!ng to Accessory Uses 9-n~L!3~jJ~~· The Zoning 
Regulations in §§ 2500.3 - 2500.7 contain additional use Gmd area n~strktions for an a(:cessory 
private garage in a Residence District. These regulations state: 

2500.3 

2500.4 

2500.5 

2500.6 

No more than thirty percent (30%) of the area of a required rear 
yard on any lot shall be occupied by an accessoJ~Y' building or 
buildings. 

An accessory building in any district shall not f;:xceed one (1) story 
or fifteen feet (15ft) in height, except as provided in§ 2500.5., 

In an R-1-A or R-1-B District, an accessory p:ri.vat<e garag\~ may 
have. a second story used for sleeping m living quarte:rs of 
domestic employees of the family occupying th(;: mailll building. 

A two (2) story accessory building aUow1!d unckr § 2500.:5 shall 
not exceed twenty fi;:et (20 ft.) in height, and shaH not be located 
within the required f<(!ar yard. The two (2) story accessory builciting 
shall also be set back from all side lot line:s for a distance: e:qual to 
the minimum width of a required side yard in ·tJ1t:: district in which 
it is located. 

Subsection 2500.3. The addition does: not require zoning relief ;from § 2500.3, sinc:e the 
garage is not located within the required rear yard. See Finding No .. 17 .. 

£~1bsection 2500-4. The addition requires area varianct$ from both the: nurnb(!f of stori<es 
limitation and the building height limitation in § 2500.4, sin01: it wou1d be a two--story, 20 .. foot 
high addition. While the number of stories and height limitations se:rve similar purposes, the .. 
number of stmies limitation plays a significant and distinct role in con1trolling population 
congestion and in maintaining the character of a zoned distrkt hy regulating the de:velopment 
density and appearance of permitted aecessory buildings. 'The Board thl~refor<e rejects the 
applicants' assertion that they require only a five-foot height variancr;~ f]rom the provisions of 
§ 2500.4 .. 

Subsection 2500.5., As discussed below, the proposed use requires a use variance fi·om 
the provisions of§ 2500.5 since the garage is not located in an R-I-A or R-1 ··B District. 
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Subsection 2500.6. Under § 2500.6, a two-story accessory building allowed under 
§ 2500.5 must be set back from all side lot lines for a distance equal to the minimum width of a 
required side yard in the district in which it is located. Except for o:ne·-famBy detached and s.erni­
deta<::hed dw1~llings, a sid~~ yard is not required in an R-3 D:istric.t. Hov1,revt:r,. under § 405.6, if a 
side yaurd is provided, it must be at least eight feet wide.2 The garage ha~:;;: no side yard on the east 
side, and a four-foot side yard on the Wt:$t side. The proposed construction would extend the 
four-foot side~ yard nonconformity verticaUy. Since the Zoning Regulations require a minimum 
eight-foot side yard on the west side, if the Board grants th1;.l applicants a use variance from the 
provisions of§ 2500.5, then the applicants also require a sidle yard variance from the provisions 
of§ 2500.6 .. 

Conclusion ·-----

The Board concludes that the applicants require area vari.an1:;es from § 2500..4 (both the 
number of stories and maximum height limitations) and § 2500 .. 6 (minimum side yard 
requirement). In addition, if the existing garage does not confonn to th(~ 12-foot alley c;ent1er line 
setback requirement, the applicants would! require area variance reli1;!f from. § 2300.2(b) and 
§ 2001.3(0)-(c) (additions to nonconforming structures).3 The applicants. aJso require a use 
variance from § 2500.5, to use the addition for domestic ~~mploy1:!e living quarters or other 
human habitation. 

The Req:uired Use Variance 

A variance that would "drastically alter" the nature or character of a zone district, 
whether a use variance in its purest form or a "use-area" variance., is classified as: a ust~ vari~mce. 
To qualiJy for such a variance, an applicant must meet the heavit:~r "undue hardship" burd~;:n of 
proof. &·e Taylor v. District of Columbia Bd of Zoning Adjustment, 308 A.2d 230., 233 (D.. C. 
1973). As explained below, the Board condudes that the character ofthe R~3 Distrkt would be 
drasticaHy altered by the increase in development density and poptJtbtion density t11at would 
occur if the second story of an accessory private garage could be usedl as a. se<:ond dwelling wnit 
on a sing~~~ lot as a matter of right. Such use: therefore requires a use var:iam;e. The: Board bases 
its conclusion on the organization and wording of the regulations, a'3 ·weH as a comparison of the 
R-1 and R-3 zone plan provisions. 

2 Subsection 405.6 states: 

Excc~pt as provided in §§ 405.1 and 405.2 [pertaining to one-family detachf.:d ami semi-detached 
dwe:llings n~spectively], a side yard shall not be required in an R-3, R-4, R-5-B, R-:5-C, R-5··D, or 
R-:5·-E District. However, if the yard is provided, it shall be at Jeas.t three i11Lches (3 in.) wid·e per 
foot of height of building, but not less than eight feet (8ft.) wide. 

3 A varianc.e from § 2001.3(b)-(c), relating to additions to nonconforming stmctur<ls, ·would be: JDte:·t~ded siJ1ce ithe 
addition would not confonn to the use and area requin:rnents of§§ 2500.4 -2500.6, would extend the existing side 
yard and alley center line setback nonconforrnities vertkally, and would create new no:m:onformities of structure and 
addition combined with respect to number of stories and height. ~ee, e.g., Draude v. D.islr.ict c{Colwnbia Board of 
Zoning Adjustment, 582 A.2d 949, 954-55, 963 (D.C. 1990). 
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First, § 2500.5 re]ating to the use of the second story of an accessory private: garage for 
sleeping or living quarters of domestic employees of the family oc;;;upying the: main building is 
found in Chapter 25 of the Zoning R'egulations, miscellaneous zoning regulations,, not in 
Chapters 2 and 3, the Residence District. use regulations. The R-3 Distrij:;t use provisions in 
Chapter 3, which incorporate by reterenc:e the R-1 District use provisions in Chapter 2, do not 
include the R-1-A and R~l-B domestic 1~mployee living quarter provisilon of§ 2500.5. See 
§§ 201,202, 204, 321.1. 

Second, § 2500.5, which states that "In an R-I-A or R-1-.S District, an accessory private 
garage may have a second story used for sleeping or living quarters of domestic emp~oyees of the 
family occupying the main building," is an express exception :to the zoning n~strictio:n in 
§ 2500.4 that "An accessory building in any district shall not exceed ont::: (I) story or fifte:en feet 
(15 ft.) in height, except as provided in § 2500.5." (Emphasis added)... That § 2500.5 is an 
express exception can easily be seen from the original wording of the: n~gulatio:ns. Subsections 
2500.4 through 2500.6 were originally published in the 1958 Zoning Regulations as § 7502.3,, 
subsequently renumbered § 7601.3, as follows: 

An ac<:essory building in any district shall not exceed one: story or 15 feet in 
height except in an R-1-A and R-1-B District an accessory private: garage may 
have a second story used for sleeping or living quarters of do:rnestic <;!m:ployees of 
the family occupying the main building. Any such two-stor.Y accessory building 
shall not exceed 20 feet in height and shall not be located witbin the n~quired :rear 
yard. Any such two-story accessory building shall also be st~t bav,:.:k fi:om all side 
lot lines for a distance equal to the minimum width of a requ:lred side yard in the 
distrkt in which located. 

(Emphasis added). In 1984, the D.C. Office of Documents and .A,dministrative Issmmces 
recodified the Zoning Regulations, dividing the text of § 7601.3 i.nto tr.1re1e subsections and 
numbering them §§ 2500.5 - 2500.6. No substantive changes we~r~e made.. See "Tab.!e of 
Sources" in 11 DCMR (1984). 

As recognized in Nonnan J. Singer,, ,Sutherland's Statutes and Statutory Construction 
§ 47,11 a:t 165 (5th ed. 1992), "VVhere th,:re is an express exception, it <:omprises the only 
limitatiorJ on the operation of the statute and no other exceptions wiU bt! implied." Furthter, a 
basic rule in interpreting regulations is that each provision should be <::onstmed so as to give 
effect to all of a regulation'8 provisions, not rendering any provision meaningless.. See School 
Street Associates Limited Partnership v. District of Columbia, 764 A.2d 798, 807 (2001). If the 
applicants' argument that domestic employee: living quarters an: a matte:r-·of-right us~e in districts 
other than R-1-A and R-1-B were correct, then there would have been no need ±or § 2500,4 to 
include the~ phra~e, "except as provided in§ 2:500.5" or for§ 2500 . .5 to indudt! the phrase "in an 
R-1-A or R-I-B District." The applkants' interpretation, which re::nders both provisions 
super:fluous, faih;. 

Third, established planning and zoning policie~ support restricting th1:~ use of an access(>f)' 
privat·e garage for domestic employee living quarters to the R-1-A and R .. ·l-B Districts. As stated 
in § 200.1, the R-1 District is designed to protect areas developed with om~ .. fiunily detadt·ed: 
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dweUings. A "one-family detached dwelling" is defined in § 199 . .1 as "a one-family dwelling, 
completely separated from all other buildings and having hvo (2) side yards."' In contrast, 
§ 330.1 states: 

The R-3 District :is desigm~d essentially for row dwellings, but there shall 
be inc:luded in an R~3 District areas within which row dwelllngs ar.e mingled with 
one-family detach•~d dwe:Uings, one-family semi-detached dwe:I.lings, and groups 
of three (3) or mor1e row dwellings. 

A ''row dwelling" is defined in§ 199.1 as a one-family dwelling having no s]de yards. 

The following summary chart shows the minimum lot area and minimum lot w'idth 
requirements of§ 401.3, the maximum pt~rcentage of lot occupancy .limitations: of§ 403.2, the 
minimum rear yard requirements of § 404.1, and the minimum side yard requirements of 
§§ 405.6 and 405.9 for one-family dwellings in the R-1-A, R-1-B, and R-3 Distr1cts. Exct~pt for 
one-familly detached and semi-detached dwellings, a side yard is not require:d in the R-3 District. 
However, under § 405.6, if a side yard is provided, it must be a :minimum of 1e:ight feet wide .. 
Since the R-3 District is "designed essentially for row dweHings:,." § 320.1, and since the 
applicants compare their lot t<> an "R-·1-B size lot," the R-1-B and .R.-3 Rmv Dwelling columns 
are highlighted. 

Minimum 
Side Yards 

COMPARISON OF R-1 AND R-3 AREA RESTRICTIONS 
FOR MAIN DWELLINGS 

One-Family 
Detached 
Dwelling 

7,500 sq. ft. 

75ft. 

40% 

25ft. 

8 ft. each side 

One-Family 
Detached 
Dwelling 

4,000 sq. ft. 

40 fl. 

40% 

20ft. 

8 ft. each side 



BZA AppHc:dion No. :16696 
Pag~e 21 

These area restrictions have thi~ general effect of locating the second story of an 
accessory private garage in an R-1 District used for dom1~stic emp.loyee: Hving quartets farther 
away from adjacent dwellings than would be the case in the R~3 District. The potential adverse 
impacts associated with increased development and population density from such an acce:ssory 
building and accessory use include intt~rference with light, air, and privac,y_; increased noise; 
adverse traffic and parking conditions; adverse public health and safety conditions, including 
more difficult access for firefighting and emergency vehicles; increas:.ed d!ema~11d on municipal 
servict~s; adverse impacts on property values; and adverse impacts on the appearance and 
charaeter of the neighborhood, which, to a great extent, are influe:nc·ed by th1~ amotmt of 
separation between main dwellings ar1d the location, appearance, and use: of acc1essory buildings'" 
The risks of such advers(: irnpac:ts are significantly reduced in the kss de:nse R-1 Distrids as a 
result of the greater minimum lot area and lot width requirements, the Iowe~r maximum permitted 
lot occ:upancy, the greater minimum :rc:::ar yard requirement, and the requirement of minimum side 
yards on each side of a one-family dwelling (and by extension under § 2500.6,. on each sid<:~ of a 
private acc~~ssory garage used for domestic:: employee living quarters) .. 

Thus, the fact that a single lot located in th~ middle of a city square: zone(l R-.J may h.ave 
greater lot dimensions than the other lot.s in the\ square does not eliminate the pot.entl.al for 
adverse: impacts. That is, even though the applicants assert that their lot is an "R-1 ·-B size Jot,." it 
is locatt~d within a square zoned R-3 and surrounded by much smalle:r R<3 size: lots devdoped 
with ro'W dwellings. Moreover, the subject lot does not meet the 40-Jbot minimum R-3 lot width 
requirement, much less the R-1-B District's 50-foot minimum lot vddth requir1~ment. In 
addition, the subject garage lacks the minimum eight-foot side yards that wm1ld be required 
under § 2500.6 on both sides of a garage used for domestic employee living quartt~rs in an R -1-B 
District While the dwelling and the garage with the addition would ·comply with. the maximum 
percentage onot occupancy restrictions, th~(: minimum side yard requ.ire:ments, by requiring ope:n 
space 011 both sides of a building, provide: additional, different,. protection against the adverse 
effe:cts of overcrowding. Because the proposed use and addition hav1e the potential to drasticaUy 
impact other properties in the R-3 District, including abutting row dwellings on small lots at the 
rear of the property, this application must be evaluated according to the greater burden of proof 
associate:d with a use variance. See Taylor, supra, 308 A.2d at 233 .. 

Such review is furthg~r necessitated by the fact that under § 2300.7., 1lhe lot upon which <m 
accessory private garage in a Residence District is located is exempt :!r0111 the minimuun lot area 
and minimum ~ot width requirements. In a historic district such as G<:~orgetown, where many 
main dwellings may not comply with minimum lot dimension or other area requirements, but ~lre· 
pemlitted as nonconforming stmctures,4 the use variance test is necessary to plrote.ct the charact<:~r 

4 A "nonconforming structure" is defined in§ 199.1 as: 

a structure, lawfully existing at the time this title or any amendment to this title became et]),~ctiiv·e, 
whi.ch does not conform to all provisions of th.is title or the amendlment, other than use:, parking, 
loading, and roof structure requirements. Regulatory standards that create nonconfom1ity of 
structun~s ilnclude, but are not limited to, height of building, lot area, width of lot, :floor area ratio, 
lot occupancy, yard, court, and residential recreational s~ace requirements .. 
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of the: R-3 zone district and to protect against the adverse public health and welfare conditions 
that ~could result from the use of the second story of an accessory private garage for domestic 
employee liviing quarters or other human habitation. 

Fourth, the regulations governing rooming and boarding and accessory apa.rlments lin the 
Residence Districts also lend support to the Board's conclusion that use of the second story of an 
accessory private garage is not a matter-of--right use in zom~ districts other than th~:! R-l·A and 
R-1-B Districts. Rooming and boarding is permitted as a matter of right in the R-3 District 
pursuant to § 321. 1, im!orporating by reference the accessory uses permitted in an R··l District 
under § 202. Subsection 202.6 specifks that the rooms must be ll)ca.t:ed within tht! main 
building. 

Subsection 202.1 0, pertaining to accessory apartments, specific~s that such an apartment 
must be created within an existing one-family detached dwelHng .. Use as an aecessor:v aparb:nent 
is not a matter-of-right use1, but rather requires approval from the Board as a special exce~ption. 
Under§ 202 .. l0(d), the apartment "may be created only through internal conversion of the .house:, 
without ~my additional lot occupancy or gross floor area; garage space tnay not be converted''' 
The Boaurd may waive or modify up to two of the conditions spedfii,ed for spe·cial exception 
approval, with the exception of the owner-occupancy requirement. TI1e: regulations in § 
202.1 O(i)(2) require the Board to evaluate whether any waiver or modifications of any of the 
specified conditions for approval have the potential to conflict with the: '·"singt.e-family residential 
appearanc:e and character in the R-1, R-2, and R-3 Districts." More:over,. under § 202 . .10(i)(3), 
"Any request to modify more than two (2) of the requirements of this section shall be deemed a 
request for a use variance." 

Finally, in Wieck v. District of Columbia Bd. of Zoning .At;ijus:tment, 383 A.2d 7, 9 n.2 
(D.C. 1978), the: court characterized§§ 2500.4- 2500.6; then numbered§ 760L3, as prohibiting 
'''a habitable s:tmctw::e in the backyard." TI.te dissenting opinion recognized that the area and 
parking restrictions of the Zoning Regulations: 

are: aimed at preventing population congestion, and population congestion is 
pretCisely what the use of petitioner's building for residentia~ purpos(~S causes. 
su~~~h requirements are not trivial. 

To limit the density of land use is to promote safety by kc:1~ping 
traffic congestion within manageable bounds, and the prevention 
of excessive land use .tends to simplify the problem of providing 
essential municipal services and to promote public health .. Indeed, 
th{: early zoning ordinances Wl~r·e, in large part, prornptc::d b'y the 
ov,ercrowding of urban land, and judicial approval of these 
ordinances was encouraged by an early appreciation of the health 
and safety hazards inherent in the intensive use of land in <:e11t1tral 
city areas. 

·----i---------·-···---·-··--·--·---·····-----···-· 
Nonconfonning structures are governed by Chapter 20 of the Zoning Regulations. 
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383 .AI . ..2d at 15 (dissenting on grounds rdating to the applicability of the doct1ine of laeht~s in 
zoning cases). As in Wieck, the use of an accessory building outside the parameters established 
in§§ 2500.4- 2500.6 and without the high!~r burden of proof required for a use varianct~ would 
be "detrimental to the welfare, safety, and health of the community."' 383 A .. 2d at 15. See also 
Davidson v .. District of Columbia Board c{Zoning Acijustment, 617 A.2d 977, 980 (D..C. 1992), 
recognizing that "living quarters are not pe:rmitted in accessory buih:llings except fbr domestic 
employt~es." 

The Board realizes that tht~ Zoning Administrator had concluded that if the: Board wen~ to 
grant tht~ applicants an area variance to pen:nit a second story addition to the garage, then use: of 
the second story for domestic employee living quarters would be pe~rmitted as a matter of right. 
The Board, with the responsibility under the Zoning Act to interpret tht:: Zoning Regulations, has 
conclud~~:d that the Zoning Adminiistrator's interpretation is erroneous .. ,See Murray v. District of 
Columbia Bd. of Zoning Adjustment, 512 A.2d 1055, 1056 (D.C. 1990); see also D.C. Code 
§ 6-·641.07(g)(4) (2001). The Zoning Regrulations governing ac,cessory buildings contain use 
restrictions in addition to physical restrictions. Davidson, 617 A2d at 982. The parti,es in 
opposition in the instant case raised and bri,efed the necessity of a use variance as early as A.pril 
5, 2001. See Ex. 28. The applicants were aware that this was a cont~~sted issue in the case. 
Nonethdess, they have chosen to maintain that they merely require a :five-:f:oot height variance to 
permit the proposed use and additi.on. As :in Taylor, supra, 308 A.2d at .233, the: magnitude of 
the required zoning relief demands the greater burden of proof required fi:n a use varian.ce. 

Based on the above, the Board concludes that the construction of a second\ story addition 
to an accessory private garage in an R-3 District for domestic employf.~e Iiviing quarters or otht~r 
human habitation would drasticaHy alter th1e charl!lcter of the zom: distrkt Therdore, the 
app1icants: require a use variance from the provisions of§ 2500.5. 

Zoning Eteguiations that Ar·e Not Applicab.fe, 

The applk:ants rely on several provisions in §§ 320 and 321 to support their argument that th! 
proposed use is a matter of right, and that they only require a five-fbot height variance'. 'Ute 
Board condudes that these provisions are not applicable. 

Se~:tion 320, Consisting of General ~~rovisions Pertainj:ng to ~l~~~~- in _1he !~~<L Disb[i.£~ .. 
Does Not Permit the Proposed Use. The applicants argue that the proposed use is permitted 
pursuant t(; § 320, which pennits the same uses in R-3 Districts as in R-1 Districts. Subsection 
320.1 state$ that "permitted related uses are the same in R-3 Districts as in R~ll Districts." lhe 
remaining subsections in § 320 provide greater specificity as to the per:tnitted uses. It is a well­
recognized rule of regulatory construction that specific provisions nom1a1ly override the general 
provisions.. See, e.g., United Unions, Inc. v. District of Columbia Bd of.Zoning Adjustment, 554 
A.2d 313,318 (D.C. 1989). 

Subsect:ion320.2, a more specific regulation, states: 
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320.2 Except as provided in chapters 20 through 25 of this title, in an R·3 
District, no building or premises shall be u:sed and n~J building 
shall be erected or altered that is arramged, inte:nded, or desiigne~d to 
be used except for one (1) or more: of the: uses listed in §§ 320 
through 329. 

Of the: provisions in Chapters 20 through 25, §§ 2001.3 (b)-(c), 2300.2.(b),, 2300.7, and 2500.3 .. 
2500 .. 6 are relevant and discussed above.. Subsections 2500.3 - 2500.6 limit the applicabibty of 
§ 320.2 and,. as more specific provisions regulating the use and ~~onstru~:~tion of accessory private 
garage:s, are controlling. Subsection 2500.5 would not have needed to include the phrase "or 
R-1-B''' if thl~ domestic ernployee living quarter use were inlended to r.::a:n-y through all of the R -1 
Districts and beyond. The phrase "or R·l .. .S" established the boundary of this use. Moreover, 
the US1~:s listed in §§ 320 -- 329 do not include the use of the second story of an accessory private 
garage~ for domestic employee living quarters or other human habitation .. First,. the USt$ listt:~d in 
§ 320 are found in § 320.3: Any use permitted in an R-2 District ooder § 300.3 ar.td row 
dwellings. The uses permitted in an R-2 District under§ 300.3 ~consist of any us1;.: pe.rmitted i:t1 an 
R-1 District under § 201 (which includes. use as a private garage as a p•rindpal use, but which 
does not include use of an accessory private garage for domestic employee: living quarters or 
other human habitation); a community house existing on May 1.2, 1958; a one·-family detached 
dwelling; and. various types of community-based residential facHitie~s.. S·econd, the uses listed in 
§ 321,. discussed below, do not indude the use of the second stolly of an accessory private garage 
for domestic l!mpioyee living quarters or otb.er human habitation. Third, the uses listed in § 322 
are uses permitted in the R-3 District as spedal exceptions and do n.;:)t indude th<! proposed use. 
Fourth, §§ 323 through 329 do not contain :any listed uses, as these section numbers: havt: been 
reserved for future rulemakings. 

Subsection 320.3, pertaining to matter-of-right uses in the R-3 District and. discussed 
above at page 16, does not include the use of the second st01y of a private garage for domestic 
employee living quarters or other human habitation. 

Section 320 therefore does not pemtit the use of the second stor:y of an ac1:essory private 
garage in an R-·3 District for domestic employee living quarters or oth~;~r humilll1 habitation. 

§~!ction 321, Pertaining to Accessory Uses and AccessQ!Y Bu:U_Q,i!!I~!fl thf:: R-3 Distris::h 
Does Not Pennit the Use of an Acc:essoJ~Y. Private Garage for. D~!!:Q~§!ic __ EmJ~e Li~!;tg 
Quarters.~or Other Human Habitation. The applicants argue that the: proposed use is pennittt:d as 
an accessory use under § 321.1, and that the use of an accessory building £or a family membl~r Jts 
a permitt~~d accessory use in the R-3 District. 

Paragraph (a) of§ 321.1, quoted above at page 16, only penuits: {1) the a-c:cessory uses 
listed in § 202: the use of an office by a physician or dentist residing on th(~ pn:mrises; a 
child/elde:rly development home; a maximum of two roomers or boarders \Vho :room or board in 
the main building; a parking space; one yard sale, garage sale, or home sales party per year; a 
home occupation; an accessory apartment within a one-family detached <bvvelling (as a special 
exception or use variance); and uses that are incidental to the listed a<:cessory uses.; and (2) the: 
acces.son; buildings listed in § 204, which include a

1 

private garage in~:;identa] to the principal 
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dwdling usc;l, subject to the spedal provisions of Chapter 23. Surbsecltion 2300.3 in Chapter 23 
permits the use of an accessory private garage in a Residence District as an artist studio. No 
additional uses are permitted under Chapter 23. None ofthe provisions in Chapters 2, 3, or 23 
include the use of an ac1cessory private garage for the sleeping or living quarters of domestic 
employees of the family occupying the main building or for othe~r human habitation, including 
use by a family member. 

Paragraph (b) of§ 321.1 like~rise does not permit the use of an accessory private garage 
for domestic employee living quarters or other human habitation. The use:s pennitted in tlw R-3 
District under Chapter 3 do not indude the use of an acGessory private garage. for domestic 
employee living quarters or other human habitation. Moreover, us•e 1~)I' human habitation is not 
customarily incidental to accessory use as a private garage. The term "private garage" is defined 
in § 199.1 as a building or structure used i'or the parking of motor v•ehide.:s. Human habitation is 
not customarily incidental to the parking of motor vehicles. As recognized in Davidson, supra, 
617 A2d at 980, unless permitted under§ 2500.5, living quarters are not permitted in accessory 
buildings. Therefore, the proposed use is not permitted as an accessory use under§ 32l.l(b) as a 
use customarily incidental to the uses permitted in the R-3 District m1der Chapter 3. 

l?ubsection 2001.3, Relating to . Additions to Nonconf<?~::!!:~!!&__l;trg5~1tur~~s, 1~-----~Not 
Applicable. With the possible exception of the 12-foot alley center line setback requirement in 
§ 2300.2(b), the existing garage is not a "nonconforming structure" as defined in § 199. I. The: 
opponents argue that relief from § 2001.3 is required, howtwer,,, s:iru:;e the addition would 
constitute a vertical extension of the side yard nonconformity. Ex .. 79.. The garag.e conforrned to 
the R-3 Distric:t side yard requirements when they were adopted in 1958. It is the applicants' 
subsequent purchase of land on the west side that gives rise to the existing side yard 
nonconformity. The added land does not make the garage a nonconf()rming structure subj1~ct to 
the limitations and protections of Chapter 20., Moreover, the Board has evaluated the~ side: yard 
issues in 1connection with the need for a variance from the requirernents of § 2500.6,. and 
additional scrutiny is not required in this regard. 

The Applicants Failed to Meet Their Burd.en of Proof 

To qualify for varia01:;e relief, an applieant must meet the three-pn:mg test in D.C. Code 
§ 6-641.07(g)(3), reprinted in 11 DCMR § 3103.2: 

Where, by reason of exceptional narrowness, shallovnn::ss, or shapt~ of a 
specific piece of prop~~rty at the time of the original adoption of the :regulations or 
by reason of exceptional topographical conditions or oth.er extraordinary or 
ex<~eptional situation or condition of a specific piece of prope:rty, th1e strict 
application of any regulation adopted under [the Zoning Ad) 'Would result in 
peculiar and exceptional practical difficulties to or exceptionai and undue 
hardship upon the owner of such prop(~rty, to al,lthorize, upon an appeal relating to 
such property, a variance from the strict application so as to reli~:ve such 
difficulties or hardships, provided such relief tan be granted without substantial 
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detriment to the public good and without substantial detriment to the zone plan as 
embodied in the zoning regulations and map. 

. The "prac!ical diffic~lties" test applies to area variam~es, while the ''\U1due hardship" test 
apphe:s to use vanances. W1th respect to the undue hardship test, the District of Columbia Court 
of Appe:als has stated that: 

.. A use variance cru:mot be granted tmless a situation arises whl;~.re reasonable use 
cannot be made of the property in a manner consistent with the Zoning 
Regulations. An inability to put property to a more profitable. use or loss of 
eeonomic advantage is not sufficient to constitute a hardship. It must bt~ shown 
that the regulations 'preclude the use of the property i1n quesHon fi>r tmy purpose 
for which it is reasonably adapted, i.e., can the premises be put to ~my conf;orming 
U8e with a fair and reasonable return arising out of the ownership then:!of ? ' . 

Palmer v. Board of Zoning Adjustment, 287 A.2d 535, 542 (D.C.. 1972) (citations omitte:d, 
emphasis in original). To demonstrate practical difficulties, an applicant must demonstrate that 
compliant~e ~rith the area restriction would bt: unnecessarily burcle:nso.me, and that th1~ pra(:tical 
difficulties an~ unique to the particular prope:rty. Gilmartin v. District C!,(Co,lumbia Bd. of Zoning 
Adjustment, 579 A.2d 1164, 1170 (D.C. 1990) .. 

W'ith respect to both the variances req.uired for the propos•~d use and addition, the Board 
concludes that the applicants failed to prove that ~here are any extraordinary o.r exceptional 
conditions of th~ property. The applicants maintain fat their property is unique by virtue of its 
size; how,e:ver, the Zoning Regulations applicable to the R-3 District re<eognize in § 320.1 that 
mingled among the predominant row dwellings are o e-family detached dv~o'e:llings:. The Zoning 
Regulations prescribe different area restrictions fi . one-family detach(:dl d'~'vellings in R-3 
Districts. As shown in the summary chart above, a one-family detac:hed dwelling in an R-·3 
District must have a significantly larger lot, greater lot width, smaHt':r ;p<~rcentage of lot 
occupancy, and two side yards, as compared with a row dwelling ill the: R-3 Distri1;t. Thus, th(~ 
regulations themselves recognize that a one-family detached dwelling in an R-3 District is no1t 
extraordinary or exceptionaL Moreover, the: evidence indicates that 1'11ere are one-family 
detached dwellings in the sunounding squares. The applicants also maintain that their property 
is unique by virtue of its historic character, landscaping, the presence of a historic cistem, and an 
underground wall. These qualities, however, are not unique or exceptional in 1the Georg~~tm-vn 
Historic District. 

With respect to the undue hardship test, the Board concludes that the applkants failed to 
demonstrab~ that they cannot make reasonable use of their property in a maJ.mer consistent with 
the Zoning Regulations. The existing dwelling currently has four bedroo.rns and i(mr and one .. 
half bathrooms. While the applicants would like to have live-in. domestic help and to house an 
additional f~unily member, they have not shown that they cannot make reasonable use. of thdr 
property with domestic help that commutes, o:r that they cannot make other adjustments in the 
use of their interior living space, such as finding other accommodations for visiting guests, thus 
freeing up 1heir guestroorn to house an additional family member. The appHcEmts' hardship 
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reflects a personal life style choke; it does not arise out of unique c.::mdilions of the propetty that 
preclude the reasonable use ofth<~ property for conforming uses. 

With respect to the practical diffi,~ulties test, the Board com.:.ludes that the appiieants 
failed to demonstrate· that compliance with the Zoning Regulations: would be unduly 
burdensom<!. As with the undue hardship test, the desire to add a sec:o.nd story to an accessory 
private gara.g~~ rather than to make a conforming addition reflects a life :styl,e choice. It does not 
rise to the J,evel of an undue burden. Whil'e the property do(~S twt me~:t the~ minimum lot width 
requirements, it exceeds the minimum lot area requirements. The depth of the lot provides the 
applicants 1h<:! flexibility to make a conforming addition to thtir horne.. And while the 
Commission of Fine Arts disapproved of one such proposed addition, h do,es not mean that the 
Commission would disapprove all potential designs, that a desig:CJ~ that is respectful of the 
existing charru:::ter of the dwelling and landscaping cannot be found, or that the interior hving 
space cannot be rearranged to accommodate a domestic employe'~ or fruniiy member. As for the 
underground wall, the applicants failed to c~stablish its location, dimcms]ons, or direction, or to 
provide suffitcient evidence that it would preclude a reasonable addhion to the main dwelling, 
The construction difficulties that arise: with respect to properties in a historic d.itstric:t, and tlhe 
need to rtemove~ and/or replace trees, shrubs, and other plantings or to relocat(~ a patio are ne:ither 
uncommon nor unduly burdensome. The applicants characterize their ,gardens: as "historic"; 
however, they are "historic" in the sense that ·1he plantings are mature, The garde:ns do not have 
any legaUy protected historic status. Similarly, the cistern at the rear of t1he dv11elUng is Qf sorn('; 
historic interest, but such water storage structures are common throughout Ge:orgetoV\m and do 
not enjoy any legaHy protected historic status. Mor~over, the applicants may be able to design 
an addition that would meet the requirements of the Zoning R1~gulaticms as well as preserve~ the 
cistern. As in Barbour v. District of Columbia Board ofZoning Adjustment, 358 .A .. 2d 326, 327 
(D.C. 1976), the "fact that an expansion requiring a variance is personaHy preferable to othe·r 
methods not requiring a variance does not c<m:;titute a unique propea:ty situation." 'The practical 
difficulties cited by the applicants therefore do not rise to the l1evel of "pe.culiar and excepti,[mal 
practical difficulties" as required by the Zoning Act for area variance rdief. 

As the applicants havte failed to demonstrate that they would em::OILUII:ter "exceptional •:md 
undue hardship'' or "exceptional and p'eculliar practical difficulties'" in complying with the: 
Zoning Regulations as a result of extraordinary or exceptional conditions of the pmpe1ty, tbeir 
application must be denied. 
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For the reasons stated above, the Board concludes that the appHcants have not met their 
burden of proof. Therefore, it is hereby OHDERED that th'~ applkation is DENIICD." 

Vote: 4-0-1 (Carol J.. Mitt1en, David W. Le:vy, Sheila Cros:s Reid. and Geoffrey 
H. Griffis, to deny; Anne M. Renshaw, abstaining). 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

Each concurring member has approv1ed the issuance of this Decision and Ord<:~r,. 

ATTJ~STED BY: 

FINAL HATE OF ORDER: FEB - Lt :2002 

PURSUANT TO 11 DCMR § 3125.6, TI·IIS ORI\)ER WILL BECOME. FINAL UPON ITS 
FILING IN THE RECORD AND SERVICE UP<\)N THE PARTIES. UNDER 11 DClvlR 
§ 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT BECOMES 
FINAL. 
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a copy of the foregoing De:cision and Ordl;:r in BZA Application No. 16696 was mailed first 
class, postage prepaid, to each party and public agency who appear,ed and participated in the 
public hearing and who is listed below: 

Craig and Ann Goodman 
3254 0 Street, N.W. 
Washington, D.C. 20007 

Mary R. Carter 
1317 -· 33rd Street, N.W. 
Washington, D.C. 20007 

Mary D. Se:lla 
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Arnold & Porter 
555 Twelfth Street, N.W. 
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Washington, D.C. 20004 

EUen McCarthy, Depu~y Director 
Development Review Division 
D.C. Office ofPlanning 
801 North Capitol Street, N.E., Suite 4000 
Washington, D.C. 20002 

Toye Bello 
Acting Zoning Administrator 
Building and Land Regulation Administration 
Departm(:nt of Consumer and Regulatory Affairs 
941 North Capitol Street, N.E.,"Suite 2000 
Washington, D .. C. 20002 



~nurrtttttttd nf t~r ili:strid nf' a.tnlumhia. 
ZONING COMMISSION 

ZONING COMMISSION FOR. THE DISTRICT OF COI.~UMBIA 
NOTICE OF FINAL RULEMAKING 

and 
ORDER NO. 959 

Z.C. CAS.E NO. 00-04T A 
(Text Amendment- 11 DCMR) 

(MisceUaneous Technical Corrections) 
Man:h 11,2002 

The Zoning Commission for the District of Columbia, pursuant to its <iuthority und1er §§ l and 8 
of the Zoning Act of 1938, approved June 20, 11938 (52 Stat. 797, 799, as ame:nded; D.C. Codt~. 
2001 Ed.§§ 6-641.01 and 6-641.07(d) (formerly codified. at D.C. Co1.:k §§ :5-413 and 5-424(d) 
(l994Repl.))), and 11 DCMR § 3030 (Consent Calendar), hereby gives notke ofth(! adoption of 
miscellaneous, minor amendments to 11 DCMR §§ 201.1(h), 214.1, 901.4·, 2115.11, 2405.2, 
2500.5, 3003.3(e ), 3004.10, 3 I 25.5, and 3134.1 6(a) and (b). The Commission took final action 
to adopt thf~ amendments on March 11, 2002. This rulemaking will become effi:~ctive upon 
publication in the D.C. Register. 

The Commission initiated this rulemaking to make minor, technical, or corTective amendments to 
miscellaneous provisions of the Zoning Regulations. The amtmdment:s conf,onn to published 
court opinions and/or long-standing administrative practices and are <:onsist,ent with existing 
regulations .. 

The Commission took propose:d action pursuant to 11 DCMR § 3027.2 at its reg1JJar monthly 
meeting on February 11, 2002, to approve: th(;: proposed amendments. .t\ Notice of Proposed 
Rulemaking was published in the D. C. Register on February 22, 2002, at 49 DCR 1700, for a 
ten-day notice and comment period. The short1ened notice period is permitte!d undeJ § 2-SOS(a) 
of the Distrkt of Columbia Administrative Procedure Act, D.C. Codr~, 2001 Ed. (formerly 
codified at D.C. Code§ 1-1506(a) (1999 RepL)),, upon good cause shown amd published in the 
notice of proposed rulemaking. As stated in the February 22, 2002, Notice of Proposed 
Rulemaking, a shortened notke period is m:cessary in this case to pt:xmit the proposed 
amendments to be published in the forthcoming edition of Title 11, which is soon to be 
published, rather than await the next addition. Also, because this rulernaking was undertaken 
pursuant to the Commission's Consent Calend.aur procedures in 11 DCl'v1R § 3030., no hearing 
was held, Th(: Office of the Corporation Counsd has determined that this mJe:making m<:~ets its 
standards oflegal sufficiency. 
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The Commission received ~~omments on the proposed rulemaking from the law firm of Holland 
and Knight. These comments are addn:s:sed more fuUy below, in connection with each 
amendment. In general, th1.~ Commission agrees with Holland and Knight that the amendments 
identified as paragraphs C, D, E, and 0(2) should be adopted as proposed,. and that H(l) and 
H(2) should be adopted as slightly modifi\ed. The Commission does not agree that the 
amendments identified as paragraphs A and B should be deferred; ho'Nev~:r, the Commission has 
modified the text that was proposed in paragraph B in response to t:he Holland and Knight 
comments. With respect to the comments on paragraphs F and G(l ), the Commission believes 
that while these provisions may benefit frmn additional study and ami;!IJI.dntent in the future, the 
amendments as proposed should be adopted at this time. 

The amendments adopted in this rulernaking consist of the following minor clarifications and 
corrections: 

A. 11 DCMR § 201.1 (h). Paragraph (h) in subsection 201. 1 ,. rdating to us1e as a private 
garage designed to house no more tl1an two motor vehicles and not exr.;1e~~.ding 450 square fe1;~t in 
size as a matter of right in an R-1 District, win be clarified by adding the phrase "as a princ:ipal 
use." In c:ontrast, a private garage that is an accessory building in ar. R-1 District is regulated 
under§ 204 and, in accordance with the definition of"private garage" in§ l. 99.1, may house on1e 
or more motor vehicles and may not exceed 900 square feet in size. 

Holland and Knight is concerned that the insertion of the phrase~ "as a ptincipa1 use" may 
introduce ambiguity into § 201, and specifically § 201.1, by implying tha1t aH the other uses: listed! 
in §§ 20 1 .Emd 201.1 are something other than principal uses. \Vldl<::: the: original intent with 
respect to the organization of chapter 2 may have been to list only principal uses in § 201, the 
existing text does include certain ac(:essory or incidental uses. For example, paragraph (q) in 
§ 201.1 permits use as a child development cente:r located in a Distric:t of Columbia public school 
or in a public recreation center; paragraphs (e) and (g) in § 201.1 list t1emporary uses;. and the 
antenna provisions in §§ 201.2 through 201.6 include antennas that are acc,essory to principal 
uses or principal buildings. 

But more importantly, while a private garage designed to house no more than two motor vehides. 
and not exceeding 450 square feet in area, a. principal use, is listed in § 20 1 .. 1 ,, a private garage is 
not listed as an "accessory use··· in § 202. Privat,e garages are listed as ''·ac'">e:ssory buildings" in 
§ 204, but no dimensional limitations are specified. The arnendmtmt adopted by the Commission 
will help clarify that a private garage in the R-1 District that is limited to 450 square feet in an::a 
is a private garage that is a principal use, while a private garage that is lim.ited to 900 square feet 
in area is an accessory private garage. 

B. 11 DCMR § 214.1. The amendment to§ 214.1, relating to special exc:(~ption approval for 
accessory parking spaces in an R-1 District, will clarifY that such parking spaces must be 
accessory to a principal use permitted in the R-1 District. In contrast, parking spaces that are not 
accessory to a principal residential use may be pennitted as a special exception as a "parking lot" 
pursuant to tthe conditions specified in § 213, or as a special exception pursuant to § 2116.5_,. 
which permits the location of ac,;essory parking :spaces e~sewhere than on the lot upon whi1::h the 
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building or structure they are intended to :serve is located. Sections 213 and 214 establish 
different conditions for the approval of pru,king lots and accessory parking spaces in the R-1 
Districts. The amendment wlll assist the public in identifying the ~.ppropriate type of special 
exception required for these uses. The ame:ndment is consistent with the Board of Zoning 
Adjustment's interpretation of this regulation,. which was upheld by the D.C. Court of Appea.ls in 
Friendship Neighborhood Coalition v. District of Columbia Board <.;{Zoning Adjustment, 403 
A.2d 291, 293 (D.C. 1979); with numerous Board of Zoning Adjustment decisions and orders; 
and with n~cent interpretations of§§ 213 and 214 by the District of Columbia Qffi.c,e ofP~anning 
(see, for example, BZA Application Nos. 16802 and 16820). It is ais() consistent V\lith the 
wording of the existing text in §§ 510, 708, 730, 743.2(d), and 753.1(c), relating to spe~ciaLl 
exception approval for the location of parking spaces that are accessory to a principal Special 
Purpose or Commercial District use elsewhere than on the lot upon whic.h the principal use is 
permitted. 

Holland and Knight is concerned that the amendment as proposed may have pre<.~Iuded various 
institutions permitted in the Residen<::e Districts,, such as churcht~s •. schools, and chanc:eries, from. 
obtaining special exception relief under § 214 for accessory parking spar.:~(~S. The: Commission 
agrees that 1his is a valid concern, and has revised the wording in § 214 to dmifl; that the parking 
spaces must be accessory to a principal R-1 District use. This wording is consistent with existing 
text relating to accessory parking spaces in the Special PUrpose and Conunercial Districts under 
§§ 510.1, 708.1, 730.1, 743.2(d), and 753.l(c). 

C. 11 DCMR § 901.4. The amendment to§ 901.4, relating to '"child development homes" 
and "elderly day c:are homes," is necessary to correct :::m inadvettent 1;!rror in the Commission's 
Notice of Final Ruaemaking regarding "child/elderly deyelopment centers:," pttbl.ished at 46 DCR 
8284 (1999). A "child development home" is de:fined in § 199.1 as a d,,,veUing wnit used for the 
licensed care, eduGation, and training of no more than five individuals, 15 years of age or less. 
An "elderly day care home" is defined as a dwelling unit used in part for the 1~are, education, 
recreation, or training of no more than five elderly individuals.. In contrast, a '\:hild/eldedy 
development center" is defined as a building, other than a child d4::!Velopment horne or an elderly 
day care home, used for the Hcensed cru·e, education, counseling, or training of six or more 
individuals. The 1999 rulernaking that amended § 901.4 inadvertently c;hanged the ·wording of 
tht~ existing text, n:lating to a '''child developm<!nt home" as an accessory use: i:n a dwelling, to 
"child/elderly development home," a phrase that is not defined in the Zoning Regulations nor 
recognized as a use. The amendment to § 901.4 will correct this error by repladng the phras<"! 
"child/elderly devel.opment home" with the phrase "child development home and elderly day 
care home." 

D. 11 DCM~ 2115.11. The arnendment to § 2115.11 will replace itlu;: phrase "parking 
garage" with the phrase "parking facility .. " This amendment is ne1cessary since § 2115 .J 1 , 
relating to the waivc~r of parking space dimensi<Jinal, size, design, and striping requirements for 
attended parldng, applies to both accessory parking garages and accessory parking areas .. 

E. 11 DCIVIR § 2405.2. Th1e amendment to § 2405.2 will correc:t th1~ tabl~:~ in that section 
relating to maximum permitted floor art~a ratio (FAR) for a planned unit d~;;vdopment. For the 
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C-2-B District, the table indicates that the: maximum pennitted residential FAR is 4. 5; the 
maximum permitted conunercial FAR is 2.5; and the maximum permitted total FAR is 6.0 .. 
However, for all other zon1.~ distriets that run;! listed in the table in which residential development 
is permitted, the maximum total FAR may consist entirely of residential developmt!nt. 
Consistent with the treatment of all the other FAR values in the tabl1e, the amendment will 
correct the maximum residential FAR value fi)r the C-2-B District by (:hanging it from 4.5 to 6.0 .. 

F. 11 DCMR § 2500.5. The amendment to§ 2500.5 will clarify that. the se:.,;ond story of an 
accessory private garage may be used for domestic employee livi.ng qum1t~:rs in the R-·1-A andl R­
I-B Districts only.· This clarification is necessary because § 2500.5 applies only in the two 
residential zone districts with the largest minimum lot sizes and does not (;a.rry through to the le:ss 
restrictive districts. Further analysis of this regulation may be fiound. in the Board of Zoning 
Adjustment's Decision and Order in BZA Application No. 16696, AppH1::ation of Craig andl Aim 
Goodman .. 

Holland ru1d Knight recommends that the Commission expand tht~ use of such ac1::essory private 
garages to other zone districts where the lot has a minimum lot area of 5,000 square feet or mo.r1~. 
Such an amendment would constitute a substantive amendment to the existing :rule, however, and 
require a public hearing. Since the Commission's in\tent in th.is rukmak:ing is simply to clarify 
the existing rule, the Commission has adopted the am~ndment a-s proposed. 

G. (1) 11 DCMR § 3003.3(e). The amendment\ to § 3003.3(e) is necessary to correc.t th1~ 
Commission's rule relating to service by e-maiL The\ existing text inadvertently refers to e-mail 
as being sent to a telecopier or FAX. machine. The tule is corrected ~o require that service by 
e-mail must be transmitted electronically to the reci~ient, using th1~ r1,:~c:ipient's 1::orrect e-mail 
address. 

Holland and Knight has proposed alternative language to clarify this mle, based tipon concems 
relating to the use of the word "proper" in both the existing ru'lld propose:cl text. Wbile the 
alternative language warrants further consideration, the Commission has dedined to use it at this 
time. First, the amendment to the Commission's service rule in § 3003 .. 3(1~) is identical to the 
Board of Zoning Adjustment's existing service rule in § 3111.3(e). Moreover, both the 
Commission and Board rules use similar terminology relating to "proper'' addressing of papers to 
be served, regardless of whether they are to be served by mail, fax, or Wiegram. A11y change in 
this wording should be deferred to a later rulemak1ng when the Sl;!rv:ice ruk:s 1::an. be updated and 
clarified in their entirety. 

(2) 11 DCMR § 3004.10. T11e amendm.ent to § 3004.10 will requin~ that a motion to 
correct a Commission transcript be served on all parties to the pertin<:.nt proceeding, not just 
opposing patties. 

H. (1) 11 DCMR §§ 3125.5 and 3134.16(b).. The amendments to§§ 3125 .. 5 and 3134.16(b) 
wiU bring these rult~s into conformity 'With§ 3(a) of the Comprehensive Advisory Neighborhood 
Commissions Reform Amendment Act of 2000, diectivt; June 27, 2000 (D.C.. Law 13-135; D.C. 
Code, 2001 Ed. § l·-309(d)(3)(C)), whi1;h requires service of govemment entity decisions on th(:: 
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affecte~d ward Councilmembers as well as the affected Advisory N1~ighborhood Commissions. 
Holland and Knight has raised concerns that the use of the word "affected" with re:spe•~t to the 
ward Councilmembers could introduce ambiguity into the rule .. The Commission agrees, and has 
modified the amendment to requin~ service upon the Councilmember for the ward within whkh 
the property that is the subject of the pro<~eeding is located. 

(2) 11 DCMR § 3l34.16(a}. The amendment to § 3134.16(a) 'INiH allow the Office of 
Zoning to mail copies of Board of Zoning Adjustment decisions and orders in chancery 
application cases to the applicant by first class mail, postage prepaid, rath.er than by registered or 
certified mail, return receipt requested. This amendment is consistent with § 3125.4, published 
at 47 DCR 9347, 9352 (2000), relating to ser.vice of Board decisions and mders in other types of 
cases by first class mail. 

Based on the above, the Commission finds that the proposed amendments are minor 
modifications to previously approved rulemakings, in the best interests of the District of 
Columbia, consistent .with the purpose and int·ent of the Zoning Regulations and Zoning Act, and 
not inconsistent with the Comprehensive Plan for the National Capitol. 

Title 11 is amended as follows. Del(!ted wording is shown in strike-through lettering and added 
wording is shown bolded and underlined: 

A. Amend chapter 2, the R-1 Residence District Use Regulations., section 201, Uses as a 
Matter ofRight (R-1), subsection 201.1, paragraph (h), to read as foHows: 

201.1 Th(~ following uses shall be pem1itted as a matter of right in R-1 Disni,cts: 

(h) Private garage, as a principal us~ designed to house no more; than tvvo (2) motor 
vehicles and not exceeding four hundred fifty square feet (4:50 sq. ft.) :in area, 
subject to the special provisions of chapter 23 of this title. 

B. Amend chapter 2, section 214, Accessory Parking Spaces (R-1), subser.:tion 214.1, to read 
as follows:: 

214.1 Accessory passenger automobile parking spaces else~wb.ere than on the smne lot or 
part of a lot on which tll~ain !!!:!.1': principal R-1 use is penTl.:itted, except for a 
one-family dwelling, shall be~ permitted as a special exception in an R-1 District if 
approved by the Board of Zoning Adjustment under § 3104, subject to the 
provisions of this section .. 
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C. Amend chapter 9, section 901, Uses as a Matter of Right 5n a Wat~:~rfront District, 
subsection 901.4, relating to child development homes and elderly day care homes, to 
read as follows: 

901.4 A child/elderly development .heme child development.!!~r:~and_Jan_elderl:r..flay 
t:are home shall be permitted in a Waterfront District as a matter of right, as an 
accessory use; provided, that the dwelling unit in which the use is located shall be 
the principal residence of the c:aregiver and that the use shall otherwise meet the 
definition of a home occupation. 

D. Amerid chapter 21, Off-Street Parking Requirements, section 211:5, Size of Parking 
Spaces, subsection 2115.11, to read as follows: 

2115.11 Parking space dimensional, size, design, and striping n:quirements stipu.late:d 
under§§ 2115.1 through 2115.4, 2117.3, 2117.5, and 2117.6 may be waived; 
provided, that the parking is managed during a sp~cified hvelve {12) hour peak 
period to be determined by the D.C. Department of Publk Works by employed 
attendants who park the vehicles using the parking garag~:: !J!~;i.J!tt. 

E. Ame~nd chapter 24, Planned Unit Development Proce:dun::s, section 2405., PUD 
Devt~lopment Standards, subsection 2405.2, the permitted aggregat1e floor area ratio table, 
to read as follows: 

2405.2 Tht: floor area ratio of all building~s shall not excee:d the aggregate: ofthe floor area 
ratios as permitted in the several zone pistricts includ1ed within the.: proj1ect area; 
provided, that the Commission may artthorize minor deviations for good cause 
pursuant to§ 2405.3: 

Zone 
District 

C-2-B 

FLOOR AREA RATIO 

Residential 

Commercial, 
Including 
Hotels and Motels 

2.0 

Total 

6 .. 0 

JF. Amendl chapter 25, Miscellaneous Zoning Requirements, section 2500, Accessory Uses 
and Buildings, subsection 2500.5., to read as follows: 
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2500.5 In an R-·1-A or R-1-B District !mly, an accessory private garage may have a second 
story used for sleeping or li-ving quarters of domestic employees of the family 
occupying the main building .. 

G. Amend chapter 30, Zoning Commission Rules of Practice and Proc1edure, as follows: 

1. 

3003.3 

2. 

3004.10 

Amend section 3003, Service of Papers, subsection 3003..3(e),, to read as fnllovvs: 

Service may be made and shall be considered complete as indicated in paragraphs 
(a) through (f) of this subsection1 or as otherwis4;: authoriz~~~d by law: 

(t~) By e-mail, when transmitted electronically, propt~rly addressed to the 
attention of the intended! resipient's telecapi:e£ !:~.~lpJt~DtL!Y.~!~~ th.£,.J!!:!~.PS.! 
e-mail address; or 

Amend section 3004, Minutes and Transcripts, subsection 3004.10, to read as 
follows: 

Copies of the motion to correct a trans¢ript shaH be s1erved simultatll~ously on all 
opposing parties or their authorized reptesentatives. 

H. Arm:nd chapter 31, Board of Zoning Adjustment Rules of Pra.~:;tke and f'roce:dure, as 

follows: 

1. 

3125.5 

') ... 

3134.16 

Amend section 3125, Final Decision and Effective~ Dates of Decisions and Ord~:rs, 
subsection 31:25 . .5, to read as follovvs: 

A copy of the decision or orde:r and the accompanying findings of fact and 
conclusions of law shall be serv.e:d on the councilnrtembeJ:~!:!~:I!!"esenti!!_g_ltJlte ward 
within which th~ prop~ is loca.ted and any ANC that s:ubmiltted a '!i\11riitten report 
in accordance with§ 3115. 

Amend section 3134, Chancery Applications, subsection 3134 .. l 6{a) and (b), to read 
as follows: 

Each notice of a decision or order shall be made as follows: 
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(a) Formal notic:e Qf a decisiQn or order shall be give:n to the applicar.tt by 
registf.~red or certified mail, return re,3eipt FE111lH€~ fir~L£!\ass _!na!!,_ 
posta~!e prepaid; 

(b) A copy of the dec:ision or order shall be served on the counclllme~bc_! 
representing the ward within which th~rop·~~r:__tr_j~ Joca~~QI_!!]d an.~ an 
ANC wffi.eh ~hat_submitted a written n:port in ac.:<;ordance: with § 3 15; 
and 

(c) A copy of the decision shall be published in the: D.. C. Register as a notke 
of final rulemaking .. 

Vote of the Zoning Commission taken at its regularly scheduled meeti~:llg on F1~bruary ]' 1, 2002, 
to APPROVE the proposed rulemaking: 5 - 0 - 0 (John G. ·Parsons, A.nthony J. Hood, Carol J. 
Mitten (by absentee vote), James H. Hannaham, and Peter G. May, 1t1J> approve). 

This order was ADOPTED by the Zoning Cornmissio~ at its public meeting on Man;h 11, 2002, 
by a vote of5- 0-0 (Carol J. Mitten, Peter G. M:ay, .Anthony J. Hood, James H. Hannaham, and 
John G. Parsons (hy absentee vote), to adopt). 

In accordance with 11 DCMR § 3028 .. 9, this order shaq become effective upon publication in the 
D. C Register MAR 2 2 2002 ' 

CaML~4J~ 
CAROL J. 1WfTEN 
Chairman 
Zoning Commission 
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