10

Fax 202 955 3584

H 0O M_ ﬂ a nd Mm g ht Tel 202 955 3000 207 & it L2

February 16, 2006

Board of Zoning Adjustment 2
Suite 210 =
441 4t Street, N.W.

Washington, D.C. 20001

Re:  Property Owners' Response to Request to Amend Appeal No. 17414 ;
Appeal of Schonberger and Rebach
5362 27th Street NW (Square 2292, Lot 27)

Dear Members of the Board:

On behalf of Mathew and Amy Epstein and the Michael Sears T'rust, we submit the
following response to the Appellants' Request to Amend the above referenced appeal.

I.
Introduction

On February 7, 2006, Appellants submitted a Request to Amend Appeal No. 17414
to include an appeal of Building Permit B-476241 which was issued on August 10, 2005. In
their submission the Appellants note that this permit "is merely a technical revision to the
previously-issued permit, Permit No. B456380". See Statement at page 2. The Appellants
rely on Sission v. DCBZA, to support their request to amend, noting that the "Board has
frequently permitted appellants to amend their appeal to include subsequently issued
permits that are germane ..." As with the appeal of Building Permit B-456380, the
Appellants are untimely in their appeal of Building Permit B-476241. The Appellants'
reliance on Sisson is misplaced and the Request to Amend Appeal should be denied.

1I.
Request to Amend Appeal No. 17414 Should Be Denied Because
Appeal of Building Permit B-476241 Is Untimely

The Appellants are not timely in their attempt to appeal Permit B-476241 and do
not present any cause for their late filing. Section 3112.2 specifies the period within which
an appeal may be filed:

(a) An appeal shall be filed within sixty days from the date the person appealing
the administrative decision had notice or knowledge of the decision
complained of, or reasonably should have had notice or knowledge of the
decision complained of, whichever is earlier.

(b) If the decision complame('l of involves the erection, construction,
reconstruction, conversion, or alteration of a 'structmmwﬁhwwlwmem
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following subparagraphs shall establish the latest date on which an appeal
may be filed:

1) No appeal shall be filed later than ten days after the date on which
the structure or part thereof in question is under roof. For purposes of
this subparagraph, the phrase "under roof" means the stage of
completion of a structure or part thereof when the main roof of the
structure or part thereof, and the roofs of any structures on the main
roof or part thereof, are in place;

The permit in question was issued on August 10, 2005. The Appellants filed their Request
to Amend Appeal on February 7, 2006, approximately 121 days past the expiration of the 60
day appeal period. Appellants by their own admission, called DCEA to request an
inspection of the subject property on a "nearly daily basis" after July 11, 2005. See
Statement at page 4. Appellants were also aware that two Stop Work Orders had been
issued and that they were "promptly removed". See Statement at page 4.

The Appellants knew that the Stop Work Orders were removed and could clearly see
that the construction was resumed and completed. They were clearly on notice that a
second permit must have been issued. Since, the Appellants called on "nearly a daily basis"
to complain to DCRA about the subject property, they were clearly on notice that
construction was proceeding. At the very least, Appellants were put on notice that the Stop
Work Order was lifted and they were charged with finding out why. Either the Appellants
knew about the second permit or they chose not to investigate the resumption of work

despite previously calling on a nearly daily basis. Appellants are untimely in their attempt
to appeal Permit B-476241.

I1L.
Appellants' Reliance on Sisson Is Misplaced

A.

The timing between issuance of the permits and the noting of the appeal was
substantially less in the Sisson case than it is in this case. In addition, the Zoning
Regulations have been amended since the Board's consideration of the Sisson matter to
specify the time within which an appeal may be filed. See Section 3112.2, cited above. In
Sisson, the first permit was issued on January 29, 1998 and the appellant in that case filed
her appeal on September 18, 1998, approximately 172 days beyond the appeal period. In
the instant case, (Appeal No. 17414) the original permit in question was issued on October
30, 2003, and the appeal was noted on August 9, 2005, approximately 588 days beyond the
60-day appeal period. The second permit in the instant case was issued on August 10,
2005, and the request to amend was noted on February 7, 2006, approximately 121 days
after the appeal period had run.
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In Sisson, the Board permitted the appeal to be amended to include other permits
because it spe(‘lﬁcally found that the "various permit applications contained errors of

omission or were otherwise misleading in that they did not reflect all existing and planned

improvements accurately and consistently..." and therefore the Board was "not persuaded

that the first permit put [the appellant] on notice of all the work to be done on [appellee's]
property or, therefore, that the work allegedly violated the Zoning Regulations".

In the instant case, the Appellants make no claim that they were unaware of the full
extent of the work approved under the permit. In fact, they readily admit in their
prehearing statement that Permit B-476241 "is merely a technical revision to the
previously-issued permit ... to transfer the rights to construct the two-story garage to the
new owner without any alteration or change." The face of Permit B-476241 clearly
indicates that it was a "Revision to Permit #456380 to reflect new ownership and complete
construction in accordance with approved plans." There was no piecemeal accumulation of
permit work involved in this matter. The scope of work in the second permit was exactly
the same as that encompassed in the original permit. The instant case is clearly
distinguishable from the Sisson case where the full extent of work to be performed could
not be discerned from the first permit issued.

Iv.
Conclusion

respectfully requ@st that the Board deny the Request to Amend Appe al T\To 17414.

Respectfully submitted,

AV 4
T‘homas J;’/Carroll e
(tom.c li@hklaw.com)
HOLLAND & KNIGHT LLP
Suite 100
2099 Pennsylvania Avenue, N.W.

Washington, D.C. 20006
202-955-3000

Counsel to Matthew and Amy Epstein and
the Michael Sears Trust
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CERTIFICATE OF SERVICE

On February 16, 2006, I caused to be delivered by email or by hand-delivery a copy
of this Opposition to Request to Amend Appeal to:

Jeffrey Schonberger
5341 28th Street, N.-W.
Washington, D.C.

Geraldine Rebach
5345 28th Street, N.W.
Washington, D.C.

Advisory Neighborhood Commission 3/4-G
¢/o Robert Gordon

P.O. Box 6252 — Northwest Station
Washington, D.C. 20015-6252

(uppernwdc@juno.com)

F
ﬂ;»mas J. C:;{"rolll

7/

Dr. Patrick J. Canavan

Director, Department of Consumer and
Regulatory Affairs

941 North Capitol Street, N.E.
Washington, D.C. 20002

(patrick.canavan@dc.gov)

Mathew Green, Jr.

Assistant General Counsel
Department of Consumer and
Regulatory Affairs

941 North Capitol Street, N.E.
Washington, D.C. 20002
(mathew.green@d¢.gov)

Alan H. Bergstein

Office of Attorney General
441 Fourth Street, N.W.
Suite 1060N

Washington, D.C. 20001

(alan.bergstein@dc.gov)
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BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

APPEAL OF JEFFREY SCHONBERGER AND
GERALDINE REBACH

OF BUILDING PERMIT NO. B-456380 Appeal No. 17414

L e <

5362 27" STREET, N.W.

STATEMENT IN OPPOSITION TO APPEAL
The Michael Sears Trust and Matthew and Amy Epstein (as beneficiaries of the Michael
Sears Trust) (the "Epsteins” or "Owners") the owners of the property that is involved in this
appeal at 5362 27™ Street, N.W. and therefore automatic parties to this appeal pursuant to 11
DCMR Section 3199 ("Party"), submit this Statement in Opposition to Appeal. Assuming that
the Board determines to review the merits of the appeal, the only reasonable conclusion, based

upon the evidence of record, is that the appeal is without merit and should be denied for failure

to state any claims upon which relief can be granted.

A. APPELLANTS' CLAIMS

Appellants filed an appeal alleging errors in the administrative decisions of the Director

of DCRA, as follows:

1. In October of 2003, DCRA approved a building permit application to construct a

new single family dwelling, detached garage, and site retaining walls, as per plat and plans.
"Appellants object to the size and placement of the Appellee's construction of the two story

garage. The building intrudes upon the light, air and privacy of neighboring properties and is

! The Epsteins have previously filed with the Board and served on the Appellants a Motion to Dismiss and a
Response to the Appellanis' Reguest to Amend the Appeal.



significantly larger and closer to the property line than should be allowed under the governing
regulations.”" (Appellants' Appeal Submitted August 9, 2005 at page 1).

2 The building permit approved and issued on October 30, 2003:
(a) = appears to permit construction of an accessory private garage that exceeds

the size limit in violation of Sections 2500.5 & 199.1;

(b) appears to permit construction that violates the rear yard requirement of
11 DCMR Section 404.1;

(c) appears to permit construction (of living quarters other than that for a
domestic employee) in violation of 11 DCMR Section 2500.5; and

(d) appears to permit construction (of living quarters other than that for a
domestic employee) that obstructs light and ventilation in violation of 11
DCMR Section 2500.9.

(/d. at pages 2 and 3).

B. STATEMENT OF UNDISPUTED FACTS

This appeal concemns the construction of a second story to an accessory private garage
(the "Garage") by the Epsteins located at 5362 27 Street, N.W. (Square 2292, Lot 27) (the
"Property"). Appellants Jeffrey Schonberger and Geraldine Rebach, live at 5341 28" Street,
N.W. (Square 2292, Lot 804) and 5345 28™ Street, N.W. (Square 2292, Lot 801), which abut the
alley to the west of the Property.

The Property is located in the R-1-B District. In an R-1-B District, "an accessory private
garage may have a second story used for sleeping or living quarters of domestic employees of the
family occupying the main building." 11 DCMR §2500.5

The Department of Consumer and Regulatory Affairs (DCRA) issued two building

permits as follows:



B-456380, dated October 30, 2003, for construction of 2 new single family
dwelling, detached garage, and site retaining walls as per plat and plans (the
"Original Building Permit"); and

B-476241, dated August 10, 2005, for new building — garage only — revision to
permit #456380 to reflect new ownership and complete construction in

accordance with approved plans (the "Revised Building Permit").

Building Permit B-456380 permitted the construction of a two-story garage. The

previous owner constructed the first story of the Garage in December 2004.  Construction of

the second story of the Garage was started under the terms of the Original Building Permit in
July, 2005, and completed pursuant to the Revised Building Permit.
The appeal of Building Permit B-456380 was filed on August 9, 2005. Appellant filed a

Request to Amend the Appeal to include Building Permit B-476241 on February 7, 2006. No

one else has filed an appeal.

C.
THE APPELLANTS FAIL TO STATE A CLAIM
UPON WHICH RELIEF CAN BE GRANTED
As further explained below, a review of the Appellants' prehearing statement submitted
on February 7, 2006 (the "Statement") indicates that the appeal is unsubstantiated, and fails to

state any claim upon which relief can be granted. As such, the appeal should be denied. The

arguments below are set forth in the order stated on pages 6 through 15 of the Appellants’

Statement.



1. The Garage Is Not Required to Have a Rear Yard .

The applicable regulations governing private garages are Section 204.1, Section 2300 et
seq., and Section 2500 et seq. (governing accessory uses and buildings). Pursuant to Section
204.1(a) of the Zoning Regulations, a private garage is permitted as an accessory building in the
R-1 District subject to the special provisions of Chapter 23. Section 2300.2 states that a private

garage that is an accessory building in a Residence District:

(@ May be located either within a rear yard or beside the main building;
provided, if the garage is located beside the main building , it shall be
removed from the side lot line a distance equal to the required side yard

and from all building lines a distance of not less then ten feet (10 ft.); and

(b)  Where abutting an alley, shall be setback at least 12 feet (12 ft.) from the

center line of the alley upon which it opens.

While this Section requires a garage to be setback from the side lot line a distance equal
to the underlying side yard requirement and to be set back at least ten feet from the building
restriction line, it does not require the garage to have a rear yard. In fact, subsection (a)
specifically states that a garage is permitted in the rear yard. It is counterintuitive to think that a
garage which is permitted in the rear yard must itself provide a rear yard. Furthermore,
subsection (b) even contemplates that a garage may be located as close as 12 feet to the
centerline of an abutting alley. This is an obvious impossibility if the garage were required to
have a twenty-five foot rear yard.

Section 2500.5 states that in an "R-1-A br R-1-B District only, an accessory private
garage may have a second story used for the sleeping or living quarters of domestic employees of
the family occupying the main building." Section 2500.6 states that the garage, which is an
accessory building, "shall not exceed twenty feet (20 ft.) in height and shall not be located within

the required rear yard. It shall also be setback from all side lot lines ... "



The Appellant claims that the word "also" which is used in Section 2500.6 creates a rear
yard setback requirement. This is clearly incorrect. The word "also," as used in Section 2500.6,
indicates that in addition to the two restrictions already listed (i.e. shall not exceed 20 ft. in
height and shall not be located in the required rear yard), there is a third restriction that the
garage shall be set back frdm the side lot line. If the Zoning Comimission wanted to require a
rear yard setback for the two-story garage, it would have simply stated the requirement as it did
with the setback from the side lot line.

In their Statement, the Appellants provide their interpretation of the term "required rear
yard,” and a discussion regarding courts. We respond by simply stating that the Appellants
misinterpret the term "required rear yard" and that the discussion regarding courts is not relevant
to the issues of this appeal. The Zoning Administrator and the Board of Adjustment have
consistently interpreted the term "required rear yard”" to mean the area that is measured out from
the rear line of the main building toward the rear property line. (See BZA Case No. 16696 at
page 8 — "the existing garage is located approximately 67 feet from the rear of the dwelling. It
does not occupy the required minimum 20-foot rear yard, which is measured outward from the

rear line of the dwelling to the rear lot line. See §199.1 (definition of yard, rear)") (emphasis

added).

2. The Garage Is Specifically Permitted in the Rear Yard and Is Not Subject to the

Rear Yard Requirement of Section 404.1

The Zoning Regulations' definition of rear yard states, in part, that "the rear yard shall be
for the full width of the lot and shall be unoccupied, except as specifically authorized in this

title." Section 199.1 (definition of yard, rear)(emphasis added). Section 2300.2 specifically



allows a private garage as an accessory building to be located in the rear yard. Statutory
construction does not require the Zoning Administrator to reconcile Section 404.1 and Section
2300.2 because Section 2300.2 modifies the general requirement of Section 404.1 as intended
under the definition of rear yard. In fact, "it is an accepted principle of statutory construction
that a specific law conceming the same subject matter prevails over a more general law."
Opinion of Corporation Counsel dated August 9, 1979 (Vol. 4, Jan. —- Dec. 1979, at p. 248).
Regulations addressing the permit_tc@ 1ocati9nrof accessory buildings are 1ogg¢st::1;g(ii}1;g;,

dating back at to the adoption of the Zoning Regulations in 1958. The Regulations have
specifically permitted single story and two-story garages in the rear vard and in some cases along

the rear property line for decades, as evidenced by the hundreds if not thousands of examples

throughout the City.

3, The Location of the Garage Is Not Inconsistent with. the Zoning Regulations

As explained in BZA Case No. 16696 and as confirmed in Zoning Commission Notice of
Final Rule Making and Order No. 959, an accessory private garage may have a second story in
the R-1-A and R-1-B District. In BZA Case No. 16696, the applicants requested a variance from
the accessory building size restrictions of Section 2500.4 to permit a second story on a private
accessory garage in the R-3 District. In its discussion of the cese, the Board found that the
applicants also needed to file for a use variance because Section 2500.5 permatted second story
garages with domestic employee living quarters in the R-1 District by express exception and
therefore such use was not permitted in other zones. The Board also found that "established

planning and zoning policies support restricting the use of an accessory private garage for

6



domestic employee living quarters to the R-1-A and R-1-B Districts.” BZA Case 16696 at page
19.

Zoning Commission Notice of Final Rule Making and Order No. 959 amended Section
2500.5 to "clarify that the second story of an accéssory private garage may be used for domestic
employee living quarters in the R-1-A and R-1-B Districts only. This clarification is necessary
because §2500.5 applies only in the two residential zone districts with the largest minimum lot
sizes and does not carry through to the less restrictive disriets" (ZC Order No. 959 at page 4).

The Zoning Commission notes that further analysis of this regulatior. can be found in BZA Order
No. 16696.

In BZA Order No. 16696, the Board provides an extensive discussion concerning the
potential adverse impacts associated with increased development and population density from
accessory buildings and uses and notes that these potential impacts are greatly influenced by the
amount of separation between main dwellings and accessory buildings. The Board specifically
found that the "risks of such adverse impacts are significantly reduced in the less dense R-1
Districts as a result of the greater minimum lot area and lot width requirements, the lower
maximum permitted lot occupancy, the greater minimum rear yard requirement, and the
requirement of minimum side yards on each side of a one family dwelling (and by extension
under §2500.6, on each side of a private accessory garage used for domestic employee living
quarters)." The Board recognizes that a private garage with a second story for the living quarters
of a domestic employee is specifically permitted in the R-1 Districts and that any potential

adverse impacts were taken into account when establishing this regulation.



4, The Use of the Garage Will Comply with the Zoning Regulations.

Mr. Epstein has represented that his children's nanny will occupy the living quarters
above the Garage. Appellants claim that Mr. Epstein represented to them that his mother-in-law
will occupy the living quarters when she visits. Mr. Epstein had two sets of conversations with
the Appellants. The first was a very general conversation in which he told the Appellants that he
was considering completing construction of the Garage. At this time, Mr. Epstein was still in the
planning stage and there was the possibility that his mother-in-law might use the living quarters.
However, after learning of the specific regulations governing the use of the living quarters, Mr.
Epstein determined that, under the regulations, his mother-in-law could not occupy the space. In
his second conversation with the Appellants, Mr. Epstein specifically informed them that the
nanny would be occuiayiylg the living quarters above the garage.

.....

occupying the living quarters above the Garage as permitted by Section 2500.2

3. The Garage Meets the Size Requirements of the Zoning Regulations.

The Zoning Regulations define a private garage as "a building or other structure,
or part of a building or structure, not exceeding nine hundred square feet (900 sq. ft.) in
area, used for the parking of one (1) or more motor vehicles and having no repair or
service facilities." Section 199.1 (definition garage, private). The area of the Epsteins'
garage is 572 square feet, far below the maximum of 900 square feet. A second story for
the living quarters of a domestic employee is permitted on the Garage pursuant to Section
2500.5. The size of this second story is not specifically restricted by Section 2500.2

except that the height of the accessory building (the garage and second story living



quarters) shall not exceed twenty feet. Appellants claim that the accessory building does
not meet the size limitations of the regulations because the surveyor's plat has the
structure labeled as a 2-story garage. This is a specious argument, particularly since the
Appellants very next exhibit is a portion of the permit plans showing that the second floor
of the garage is designed for living quarters. See Statement, Exhibits 9 & 10.

6. The Garage Does Not Obstruct Light and Ventilation Required by Other

Regulations.

In the original pleading of their Appeal, Appellants claim that the Garage obstructs light
and ventilation in violation of Section 2500.9. Section 2500.9 states that "an accessory building
shall not obstruct light and ventilation required by other regulations.” Appellants do not address
this issue in their Prehearing Statement and do not specify which regulations they contend are

effected. We respond that the Garage meets all locational requirements of the Zoning

not have any legal right to light and air from the Epsteins' property. "American courts have
wisely refused to allow the acquisition by presription of easements of light and air. . . " Richard
Powell, Powell on Real Property (Abridged) §413 (1980). This rule flows from the basic
principle that the "actual enjoyment of the air and light by the owner of the house is upon his

own land only." Leonard A. Jones, A Treatise on the Law of Easements §573 (2003).

D. LIST OF EXHIBITS

Exhibit A - Building Permits Nos. B-456380 and B-476241

Exhibit B — Corporation Counsel Opinion dated August 9, 1979



Exhibit C ~ BZA Order No. 166961

Exhibit D ~ Zoning Commission Notice of Final Rule Making and Order No. 959

1.

2.

E.

Mathew Epstein, Owner

LIST OF WITNESSES

Steven Sher, Land Use Expert, Holland & Knight

F.

CONCLUSION

For the reasons set forth above, as well as those set forth in the Motion to Dismiss Appeal

for Lack of Jurisdiction, the appeal should be dismissed.

Respectfully submitted,

,,,,,

Lt ————

Thomas J. Carroll
(tom.carrgll@hklaw.com)

Steven E. Sher, Director of Land Use and Planning
(steve.sher@hklaw.com)

HOLLAND & KNIGHT LLP

Suite 100

2099 Pennsylvania Avenue, N.W.

Washington, D.C. 20006

202-955-3000

Counsel to Matthew and Amy Epstein and
the Michael Sears Trust
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CERTIFICATE OF SERVICE

On February 16, 2006, I caused to be delivered by email or by hand-delivery a copy of

this Statement in Opposition and attached Exhibits to:

Jeffrey Schonberger
5341 28" Street, N.W.
Washington, D.C.

Geraldine Rebach
5345 28™ Street, N.W.
Washington, D.C.

Advisory Neighborhood Commission 3/4-G
c¢/o Robert Gordon

P.O. Box 6252 — Northwest Station
Washington, D.C. 20015-6252
(uppernwdc@juno.com)

#3589900_vl

Dr. Patrick J. Canavan

Director, Department of Consumer and

Regulatory Affairs
941 North Capitol Street, N.E.
Washington, D.C. 20002
(patrick.canavan@dc.gov)

Mathew Green, Jr.

Assistant Attorey General
Department of Consumer and
Regulatory Affairs

941 North Capitol Street, N.E.
Washington, D.C. 20002
(mathew.green@dc.gov)

Alan H. Bergstein

Office of Attornev General
441 Fourth Streer, N.W.
Suite 1060N

Washington, D.C. 20001
(alan.bergstein@dc.gov)
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sovemenr _ DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Y Yr Yo QOVERNMENT
—

—OF CoLLMBIA BUILDING AND LAND REGULATION ADM!NHSIRA TION
Form BLRA-15
Fev. 9051 - BUILDING PERMIT peamrno. BAT62 41
~ - Date.8/10/05. .. . (Type). NEW BUILDING-GARAGE ONLY . -
7 Addréss of work 5362 27TH STREET N.W. - ‘ Lot 27 Square 2292
P .. Permissionis hereby granted to - . . LT . ;‘TOM{QPEW'TFEE' §
.- .. MIGHAEL :SEARS TRUST . . .. . (ownen FILINGFEE . : ¥
: who is authorized to perform the work descnbea hersin at the . . .- NO. DATE T ————
| . address’ shown above in strict acco rdance with the ccndmons o 33 00
R stated on BOTH sides of this permit. . P N - FEE PAYABLE s - )
R Authorized work and condumr»s of performance lhereof : FOR INSPECTIONS CALL 727-7562
R RE’VISION TO PERMIT #456380‘:1‘0 RFHECT NEW OWNERSH] P AND COMPLETE 442-4641
CONSTRUCTIOH IN AC.CORDANCE WITH APPROVED PLANS,
‘ M " Builder— oo Value § No. of Bidgs.
Width of Bidgs. " Length Height No. of Storfes 22 , -
Zone * R-1-B  WARD: 1 * Tobeoccupledas SFD.~~ e
' Heuglm of terrace abgve grade - - Projections: / "::/’" Chief, Permit I.‘ss;uiﬁﬁl ; nci
Address of owner SAME - i ’\2@”
T Deposit No. - Amount $ . o By _(”,.""”'/m'aw]/y‘ _/75 T
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS / ) 4 /'?“ C‘e’d oS Y )

) . E. XING
p."UAMKvan _




Gouernment of the Bistrict nf Colombia

OFFICE OF THE CORPORATION COUNSEL
DISTRICT BUILDING
WAsHINGTON, D, C, 20004

OPINIONS OF THE

CORPORATION COUNSEL

VOLUME 4

{(January - December 1979)

with
Subject Matter Index
and
Tables of Statutes and
Regulations Construed

Judith W. Rogers
Corporation Counsel, D.C.

CPINION EDITORS

Inez Smith Reid
_Chief, legislation & Opinions Section
Laphalia 7. Gause
Legislative Assistant
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Memorandum e

Gavernment af the District of Columbis

_ ' E&pmxnmnm
TO: Steven E. Sher ' Agency, Office: OCC:XKKMcK'
Executive Director |
Zoning Secretariat

FROM: Judith ¥W. Rogers

Dates
Corporation Counsel

AUG 6 1979

SUBJECT: Zoning Commission Case No. 78-21

This is in response to your memorandum of June 28, 1878 in
which you requested a legal opinion for the Zoning Commission on
certain questions pertaining to the applicability of D.C. Law
2-144, the Historic Landmark and Historic District Protection Act
of 1978, to the above referenced case, As indicated in your memo-
‘randum this case is an application for approval of a one-step
pPlanned unit development, under subsection 7501.6 of the former
PUD regulations for a 118 foot high density office/retail building
in the C-3-B District. The specific questions are: 1) whether
the zoning review of a plarned unit development should preceds
the historic preservation review of the project; and 2) which act:
should tzke priority if two different designs or sets of plans we:

approved by the Zoning Lcmmm551on and the Mdyorwg Agent under D.C
Law 2~144, . . “

Under Article 75 of the Zonlng Regulations, the Zoning
Commission is authorized to grant increases in building height,
and F.A.R, and variations on yard and court requirement in 1nd1v1:
cases. In approving a proposed PUD application the Zoning Commis
approves a designated plan and may include giiidelines,

standards
~ESHH“fI6ﬁS“Enﬁ“krnitafiﬁns~0n~$he~pxopqﬂpzvdevplupmen». These
conditions and limitations relate to the use, size, type and loca
of buildings and structures Under a PUD, “Herrfor the Zoning
Commission sets the maximum zonlng requlremeuta in terms of heigh
and F.A.R,

for the specific site included in the application.

In reviewing new construction under D,C, Law 2-144, the Mayc
or his designated agent makes a finding on tl& design of & propos
building ”'fter due consideration of the Zoning laws and regulati
(Section 8(f)). It seems clear, therefore, that the law anticips
that the zoning for a particular site be set prior to review by 1
Mayor's Agent. Moreover the “"Rules of Procedure Pursuant to D.C.



2-144", (26 D.C.R. 263 July 20, 1979), in subsections 2.2 and 2.3,
which set forth the submission requirements for an "Application”
and an "Application for Preliminary Review", require approval of
the plans for new construction by the Zoning Administrator.

However, although the Mayor's Agent for D.C. Law 2-144 must
take the Zoning Regulations for a particular site into considera-
tion, he is not bound to approve a proposed building which fills
the maximum zoning envelope. Pursuant to 88 (£f) of the act, the
Mayor's Agent must make a finding concerning the cwmpalellxty of
the design of a proposed building and the character of the historic
district in which or the character of the historic landmark on the
site of which the building is to be built. Design is defined in
Section 3(d) of the act as "exterior architectural features
including height, appearance, texture, color, and nature of materials
Inherent in a review of hezghL is the authority to find that a
proposed building height, althuugh 2llowed by the Zoning Regulations,
i{s incompatible with the building's setting. The authority of the
Mayor's Agent to approve a lower height is supported by D.C. Code
85-424 which provides that in the event 2 conflict with the Zoning
Regulations and other laws or municipal reguldflon

the more
restrictive provisions shall govern.

Altnough it is my opinion that historic preservation review
should normally feollow review by the Zoning Commission, several
.practical difficulties may arise. Under the one-step PUD process,
the applicant cannot get a building permit unless the plans conform
to those approved by the Zoning Commission as modified by any guide-
lines, conditions or standards imposed by the Commission and unless
the applicant has recorded a covenant binding him to comstruct on .
and use the property only in accordance with the Zoning Commission
order. (Subsections 7501.671 and 7501.672) However, the applicant .
may only get -a building permit if his plans are also approved by
the Mayor's Agent under D.C., Law 2-144, If the proposed structure
as approved by the Mayor's Agent exceeds the regquired zoning for
the site, yet is less than the size building zpproved by the
Zoning Commission in the PUD process, the applicant must reapply
to the Zoning Commission if he finds the conditions imposed by the
Commission to be too onerous, This cumbersome procedure may be
eliminated by use of section 2.5(f) of the regulations for D.C.
Law 2-144, which provides a procedure for review of the conceptual
design of new buildings by the Historic Preservation Review Board
and report prior to Zoning approval. This procedure would permit
an applicant to get historic preservation review of his design

prior to the preparation of detailed plans for submission to the
Zoning Commission,
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Consideration of these problems leads to your next guestion.
1f two different designs are approved by the Mayor's Agent under
D,C. Law 2-~144 and the Zonlng Commission under Article 75, it is '
my oplnlon that the Mayor's Agent has final authority over those
aspects of design which are subject to his approval, D.C., Lzw
2~144 is a specific piece of legislation enacted for the particular
purpose, among others, of assUring that mew ceonstruction in zn
historic district or on the site of an historic landmark is compztidl
with the character of the historic district or historic landmark.
In accord with this purpose, the law gives the Maydr or his designate
agent specific design review authority. Article 75 of the Zoning
Regulations, on the other hand, was promulgated under the general

zonlng enzbling act (D.C. Code "85-412 et geq.) which authorizes
the

onlng Commission to generally regulate "the location, height,
bulk, number of stories and size of buildings and other arructures,
the percentagF of lot which may be occupied, the sizes 'of yards,
courts, and other open spaces, the density of population, and the
use of buildings, structures, and land for trade, industry, residence

recreation, public act1v1t1es, or other purposes , ., .'" (D.C. Code
§5-413).

It is an acceptéd principle of statutory‘mcnstructiom that a
specific law concerning the same subject matter

prevails over -

more general ‘provision. Castaneda-Gonzalez v. INS, 183 U.S. App.
D.C. 398, 564 F.2d 417(1977) Sanker v. United Etates, 374 A.2d 304
(1977).

.In the case of any conflict the SpPGLflﬂ design review
authority of the Mayor's Agent under D.C. Law 2-144 would supercede.
the authority of the Zoning Comnission pursuant to Zoning Regulation
adopted under a more gemneral law, Therefore,. it is my opinion that
the Mayor's Agent has final authority over the design of new comstruc

tion in historic districts or on the site of historic landmarks.
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Application No. 16696 of Craig and Ann Goodman, pursuant to 11 DCMR § 3103.2 for a
variance from the limitations of subsection 2500.4 to allow a second story addition to an
accessory garage for maids quarters and a mother-in-law suite in the R-3 District at premises
3254 O Street, N.'W. (Square 1230, Lot 809).

HEARING DATES: May 1, 2001; July 17, 2001

DECISION DATE: October 2, 2001

DECISION AND ORDER

Craig and Ann Goodman, the owners of Lot 809 in Square 1230, with a street address of
3254 O Street, N.W., filed an application with the Board of Zoning Adjustment on January 25,
2001, requesting variance relief pursuant to 11 DCMR § 3103.2 from the requirements of
11 DCMR § 2500.4 relating to accessory buildings. The applicants propose to build a second
story addition to an accessory private garage in an R-3 Zone District and to use the addition for
maid's quarters or the living quarters of a family member, as well as for an artist studio and
storage. The application was accompanied by a memorandum from the Department of
Consumer and Regulatory Affairs, Zoning Review Branch, certifying the requested zoning relief.
After a public hearing, the Board denied the application on the grounds that the applicants had

not met their burden of proof with respect to the relief required for the proposed use and
addition.

PRELIMINARY AND PROCEDURAL MATTERS

Notice of Application and Notice of Hearing. By memoranda dated February 7, 2001,
the Office of Zoning provided notice of the filing of the application to the District of Columbia
Office of Planning; Advisory Neighborhood Commission (ANC) 2E, the ANC for the area
within which the property that is the subject of the application is located; the ANC
Commissioner for the affected Single-Member District; and the Ward 2 Councilmember.

The Board scheduled a public hearing on the application for May 1, 2001, Pursuant to 11
DCMR § 3113.13, the Office of Zoning, on March 8, 2001, mailed the applicants, the owners of
all property within 200 feet of the subject property, and ANC 2E notice of hearing. Notice of
hearing was published in the D.C. Register on March 9, 2001, at 48 DCR 2161.

441 4th Street, N.W,, Suite 210-S, Washington, DC 20001 (202) 7276311
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At the applicants’ request, the Board continued the hearing to July 17, 2001, to afford the
applicants the opportunity to discuss modifications to the proposed addition with their neighbors
and the ANC. The Board announced the new hearing date at the May 1 public hearing, and also
published a new notice of hearing in the D.C. Register on June 1, 2001, at 48 DCR 4897. The
applicants’ affidavit of posting indicates that on June 24, 2001, a zoning poster was placed on the
O Street frontage of the property, in plain view of the public.

Requests for Party Status. The Board granted Mary R. Carter and Mary D. Sella party
status pursuant to 11 DCMR § 3106.3, finding that their interests would be more significantly,
distinctively, or uniquely affected by the proposed zoning relief than those of other persons in the
general public, since they own the properties abutting the rear of the subject lot. The Board
denied party status to the owners of three other abutting properties (Madison Powers, Bea Van
Roijen, and Thomas Vogt and Robert Laycock), since their dwellings are situated farther away
from the proposed addition and they would not likely be more significantly, distinctively, or
uniquely affected by the proposed zoning relief than other persons in the general public. All six
neighbors are represented by Arnold & Porter.

Alan C. Mitchell presented a request for party status from a number of property owners
and tenants residing on N Street and 33rd Street, across the rear alley from the subject property.
The Board denied their request, finding that they had failed to show that their interests would be
more significantly, distinctively, or uniquely affected by the proposed addition than those of
other persons in the general public.

plans as originally filed. The new plans dated April 25, 2001 (Ex. 34), which are the subject of
this Decision and Order, reduce the height of the proposed two-story addition to result in an
overall building height of 20 feet and eliminate a proposed three-foot overhang. The applicants
presented oral testimony and submitted a number of written documents, plans, and photographs
in support of their application.

Zoning Administrator’s Reports. In a memorandum dated January 18, 2000 (Ex. 1), the
Zoning Review Branch states that the applicants require a variance from both the number of
stories and height limitations in 11 DCMR § 2500.4 to allow a second story addition to an
accessory building in the R-3 District. The memorandum indicates that the addition would be
used for maid’s quarters and a mother-in-law suite.

In a letter dated June 5, 2001, to the affected ANC (Ex. 44, attachment 2), the Zoning
Administrator states that the applicants must obtain a variance from the 15-foot height restriction
in § 2500.4. A follow-up letter from the Office of the Zoning Administrator to the applicants
dated June 21, 2001 (Ex. 44, attachment 2), states that the applicants require variance relief from
§ 2500.4, which limits accessory private garages to no more than one story or 15 feet in height.
The letter states that § 2500.5 permits, in the R-1-A and R-1-B Districts, the use of the second
story of an accessory private garage for the living quarters of domestic employees of the family
occupying the main building. It also states that if the Board grants relief for the erection of a
two-story accessory building, then the use of the second story for domestic employee living
quarters is a matter of right in the R-3 District, since the use is already allowed in the more
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restrictive R-1 District and since § 321.1(a) allows as a matter of right in the R-3 District any
accessory use or building permitted in the R-1 District. During the public hearing on the
application, the Zoning Administrator confirmed his interpretation that when a use is first
allowed in a more restrictive zone, it is automatically allowed in a less restrictive zone. Tr. at

206-11 (July 17, 2001).

Under § 8 of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 799; D.C. Code
§ 6-641.07(g)(4) (2001)), the Board has final administrative authority to interpret the Zoning
Regulations. See Murray v. District of Columbia Bd. of Zoning Adjustment, 572 A.2d 1055,
1058 (D.C. 1990). For the reasons stated in this Decision and Order, the Board does not accept
the Zoning Administrator’s interpretation of §§ 2500.4 — 2500.6 that if the Board approves an
area variance for the proposed second story of an accessory private garage in an R-3 District,
then the proposed use as domestic employee living quarters is a matter of right. The Board,
however, concurs with the Zoning Administrator’s statement that if the applicants wish to use the

addition for the living quarters of a family member, then a use variance would be required. Tr. at
211 (July 17, 2001).

A fourth letter from the Zoning Administrator to the applicants, dated August 16, 2001,
indicates that the subject garage is not located within the required 20-foot rear yard, since the
rear yard is measured outward from the rear line of the main building to the rear lot line. Ex. 75
(attachment 7).

Office of Planning (OP) Reports. The Board waived the seven-day advance filing
deadline in 11 DCMR § 3114.2 to accept OP’s report dated July 12, 2001, Exhibit 55. OP found
the property to have unique and exceptional conditions, but concluded that the applicants would
not encounter exceptional practical difficulties in complying with the Zoning Regulations, since
the applicants could construct an addition to the main dwelling. OP noted that the practical
difficulties of such construction are not exceptional in historic districts. OP recommended that
the application be denied on the grounds that the proposed use could be detrimental to the
community, as it could be interpreted as establishing a precedent for the conversion of accessory
structures to residential uses. OP stated that such conversions would increase density and
detrimentally affect the already adverse parking conditions in the area. Finally, OP cautioned
that having a fully self-contained residence in an accessory building could be detrimental to the
overall intent of the zone plan. Alternatively, OP recommended that the Board grant the
applicants a variance for a period of five years, with the condition that the residential portion not
be rented and that it be used only for maid’s quarters or to provide housing for an elderly parent.

United States Commission of Fine Arts (CFA) Report. The applicants submitted a design
review report dated September 18, 1998, from the CFA to the Mayor’s Agent for the Historic
Landmark and Historic District Protection Act of 1978, effective March 3, 1979 (D.C. Law
2-144, as amended; D.C. Code §§ 6-1101 to 6-1115 (2001)), stating that CFA had no objection
to the issuance of a building permit for the proposed addition of a second floor over the garage,
with a triangular vent on the gable end, as shown in the applicants’ drawings dated Sepiember
18, 1998. Ex. 11. The application reviewed by the CFA proposed the “alteration and repair” of
the garage, to change the garage roof from a flat or shed roof to a gabled roof. The plans
reviewed by the CFA show that a second floor would be added to the existing garage, to be used
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for attic space. No living quarters are shown, and the garage would have remained a one-story

structure. Therefore, the CFA report does not pertain to the addition proposed in this variance
application. Ex. 28.

Old Georgetown Board (OGB) and Historic Preservation Review Board (HPRB). OP
states that OGB and HPRB will not review the proposed addition until the Board of Zoning
Adjustment has made its decision on the variance application. Ex. 55.

ANC Reports. In its report dated June 13, 2001, ANC 2E states that at a duly-noticed
meeting with seven of eight commissioners present, the ANC adopted a resolution opposing the
application. The ANC stated that there was a certain degree of uniqueness with respect to the
low percentage of land use and beautiful upkeep of the property. However, the ANC objected to
the application on the grounds that the applicants failed to show that compliance with the Zoning
Regulations would be unnecessarily burdensome and that their practical difficulties are unigue to
the property. With respect to the third prong of the variance test, the ANC stated that the
addition would significantly harm the sight lines and air circulation of the adjacent neighbors.
The ANC stated further that the variance would threaten the zone plan by encouraging other
residents to construct free-standing residential units on historic alleyways, which would be
detrimental to Georgetown’s historic and residential character. Ex. 42.

The Board waived the filing deadline established at the July 17, 2001, hearing to aceept
the ANC’s September 8, 2001, post-hearing report, which was due by September 5, 2001. The
applicants had an adequate opportunity to respond to the ANC’s submission, as their response
was due on September 18, 2001, and, in fact, it contains a vigorous response. In its report, the
ANC clarifies that while its earlier report recognized “a certain degree of uniqueness” in the
property, the ANC did not recommend that the Board find that this uniqueness imposes a
hardship sufficient to warrant the granting of a variance. The ANC also stated that while it had
not taken a position on whether the requested variance would be detrimental to the zone plan, the
ANC believed that granting the variance would result in substantial detriment to the public. The
ANC stated that approval would establish a dangerous precedent that would encourage other
residents of Georgetown’s historic alleyways to construct free-standing residential units; and that
in high-density neighborhoods such as Georgetown, any request to increase scale and massing
should be considered very carefully.

Persons in Support of the Application. The applicants submitted a petition, signed by
some 61 nearby residents, stating that they do not object to a one-story addition to the garage as
shown in the April 25, 2001, plans. Ex. 75 (attachment 2).

Parties and Persons in Opposition to the Application. At the hearing, the Board
recognized Nate Gross as an expert in zoning and land use planning due to his extensive training
and experience in the field. He stated that given the size, shape, and topography, as well as the
relatively low lot occupancy of the subject property, the applicants would have ample room for
an expansion of the main dwelling and that any difficulties associated with such construction
would not be unusual or exceptional in a historic district.
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Mary Carter stated that the addition, which would be about 15 feet from her rear deck,
would seriously impact the beauty and comfort of her home. In written materials, she raised
concerns about the intended purpose of the alley, public safety/fire issues, residential density,
overcrowding, and Georgetown parking problems. Ex. 28. Tom Vogt, an adjacent property
owner, questioned the validity of the petition submitted by the applicants. He stated that while
the applicants might not rent out the addition, there was no guarantee that circumnstances would
not change in the future or that the applicants would not sell the property to someone who would
use the addition as an apartment. He also stated that there are no occupied apartments in any of
the garages along the alley. Alan Mitchell also questioned the supporting petition, and stated
that the two-story garages along the alley are not inhabited. He argued that the impacts of
congestion and parking extend beyond the immediate area to the wider neighborhood.

The Board received a number of letters as well as a petition in opposition to the requested

variance from adjacent and nearby property owners. The comruents received from Dir. Madison
Powers were typical:

A self-sustaining residential unit, if permitted by the BZA, raises significant
public policy issues, including the intended purpose of the alley, public safety/fire
issues, residential density and overcrowding parking issues in Georgetown.
Moreover, if the Goodmans are granted a variance, it would establish a precedent
that would permit all other homeowners who are similarly situated on this alley
(and others like it in Georgetown) to construct and maintain accessory buildings.
Such a change would be detrimental to the neighborhood inasmuch as it would
increase population density to unacceptable levels, generate additional noise and
congestion, and convert a quiet alley into a residential mews, In addition, such a
change will likely increase the presence of open market rentals of facilities
ostensibly designed as au pair or in-law suites. While 1 have no reason to
question the Goodmans’ statement that they do not have such intentions,
subsequent owners and other neighbors who may follow in their footsteps may
succumb to the considerable economic pressure to produce additional revenue in
this manner. ‘

Ex. 31.

In its letter dated July 12, 2001, the Citizens Association of Georgetown (CAG) strongly
opposed the application on the grounds that it would allow the establishment of a second
residence on a single lot in the R-3 District. CAG argued that the height and use variances
required for the second story addition would impair the integrity of one-family housing in the R-
3 District, which CAG asserted is critical to the maintenance of the zone plan. CAG stated that
the existing density in Georgetown’s residential communities already taxes the quality of life,
adversely affecting municipal services and parking and traffic conditions, and that establishing a
precedent for a second residential unit on R-3 lots would undermine the Comprehensive Plan’s
goal of strengthening residential and historic neighborhoods. CAG also noted that the adjacent
neighbors had expressed concerns that the addition would adversely affect their light and air,
visual sight lines, privacy, and property values. Ex. 54.
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Ward 2 Councilmember Jack Evans and Councilmember-at-Large David A. Catania
submitted letters dated July 2, 2001, and July 9, 2001, respectively, opposing the application
based on concerns about increased residential density in Georgetown and associated problems.
Exs. 50 and 56. Councilmember-at-Large Harold Brazil submitted a letter dated July 16, 2001,
encouraging the Board to give full consideration to ANC 2E’s and CAG’s opposition. Ex. 61.
Councilmember-at-Large Phil Mendelson, in a letter dated July 17, 2001, disagreed with OP’s
recommendation that the Board find the property unique, stating that there are many properties in
the District of Columbia with an historic house, mature plantings, and subsurface rock
conditions. In addition, he stated that the property is developable and usable as an R-3 residence,
with room to spare in both lot area and lot occupancy. Councilmember Mendelson also pointed
out that in the event the Board were to grant the application, the conditions recommended by OP
to restrict rental use would be impracticable and unenforceable. Ex. 67.

Closing of the Record. The record closed at the conclusion of the hearing on July 17,
2001, with the exception of the following materials specifically requested by the Board: a
landscape plan, showing the existing landscaping and the location of an underground granite
wall; information on whether the boxwood bushes could be successfully replanted; the floor plan
of the main dwelling; and information relating to the Commission of Fine Arts review of
previous proposed additions. The applicants’ submission was due on August 5, with the parties
in opposition given until September 5 to respond, and the applicants until September 18 to reply.

The Board received certain materials from persons and parties in opposition, in response
to the applicants’ September 18, 2001, reply. Exs. 83, 84, 86, and 87. These materials, filed
after the opponents’ September 5, 2001, deadline, do not bear upon the substance of the
application, and the Board has not considered them in making its determination.

The applicants also submitted additional materials after the record closed on
September 18. With the exception of Exhibit 85, the Board has not considered these materials in
its decision. Exhibit 85 is a handwritten note from the applicants dated September 25, 2001,
stating their willingness to place a covenant upon the property that the garage would not be used
for rental purposes. Since OP had proposed that the Board condition any order approving
variance relief with a similar restriction, and since the parties had the opportunity 1o cross-
examine OP staff and to respond to OP’s recommendation with respect to this condition, the
Board considered the applicants’ submission in making its decision.

Decision Meeting. On October 2, 2001, the Board, voting 4-0-1, with one member
abstaining, denied the application on the grounds that the applicants had not met their burden of
proof for the required zoning relief.
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FINDINGS OF FACT

The Subject Property

1. The property that is the subject of this application is located mid-block at 3254 O Street,

N.W. (Square 1230, Lot 809), on the south side of O Street. It is in an R-3 Zone District and in
the Georgetown Historic District.

2. Square 1230 is bounded by O Street to the north, Potomac Street to the east, N Street to
the south, and 33rd Street to the west.

3, The subject property abuts a public alley at the rear. The alley runs in an east-west
direction between 33rd Street and Potomac Street, bisecting the scuare,

4, The existing use of the property is for a one-family detached dwelling and an accessory,
private four-car garage. Both the dwelling and garage are approximately 150 years old. Ex. 55.

5. The property is essentially rectangular in shape and slopes slightly downward toward the
rear. The applicants have purchased a small strip of land at the rear, four feet wide and 33.33
feet deep, along the western side lot line. Tr. at 204 (July 17, 2001); Ex. 5.

6. The lot area is 5,533 square feet, which is greater than the 4,000 square feet minimum
prescribed in § 401.3 for a one-family detached dwelling in an R-3 District. Exs. 24, 44, and 55,
7. The property has a lot width of 36 feet at the front and 40 feet at the rear. Exs. 3, 7, and
69. Subsection 401.3 prescribes a minimum lot \ﬁvidth of 40 feet.

8. The existing lot occupancy is less than the 2,213 square feet or 40 percent maximum
permitted under § 403.2 for a one-family detached dwelling. Ex. 55. The applicants calculate
their lot occupancy at 1,830 square feet or 33 percent. It is not ¢lear whether the four-foot side
yard on the west side of the garage is included in the lot occupancy calculations; however, even
with the side yard included, the applicants’ dwelling and garage fall within the permitted lot
occupancy. See 11 DCMR §§ 199.1 (definitions of “percentage of lot cccupancy” and “building
area”).

9. The rear yard is approximately 3,391 square feet in area. The depth of the rear vard.is
approximately 90 feet, which is much greater than the 20-foot minimum prescribed in § 404.1.
See Ex. 75 (attachment 1).

10.  The dwelling has a seven-foot side yard on the east side and a five-foot side yard on the
west side. Exs. 7, 75 (attachment 1, page 4). Subsections 405.1 and 405.9 require a minimum
eight-foot side yard on each side of the dwelling.

11.  The dwelling has approximately 2,300 square feet of above-grade interior space. Ex. 75
(attachment 1). The drawings show that the dwelling has three bedrooms, each with a full
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balihroom, on the second floor; and a living room, dining room, family room, kitchen and
breakfast area, and half-bath on the first floor. Ex. 75 (attachment 5). According to the
applicants, these three bedrooms can comfortably accommodate four people. Ex. 24.

12.  Below grade, there is a guest bedroom, full bathroom, home office, drafting and storage
area, utility area, and lawn equipment storage area. Ex. 75 (attachment 5). The applicants use
the guestroom more than 40 percent of the time. Tr. at 184-85 (July 17, 2001).

13, There is a boxwood garden, mature double cherry tree, and two other mature trees in the
rear vard. Ex. 44. The boxwood bushes are located close to the garage. The applicants
submitted a letter from TruGreen ChemLawn stating that the boxwoods are approximately 100 to

150 years old, with entwined roots, making it unlikely that they would survive transplanting. Ex.
75 (attachment 4).

14.  There is a mid-19th-century brick cistern, located near the east property line and about 17
feet south of the southeast comer of the dwelling. According to the OP Historic Preservation
Office, while there is nothing in the Historic Preservation Act that would legally protect such a
structure, there is a certain value in protecting any 19th-centwy structure that need not be
demolished. The Historic Preservation Office also indicates that “Georgetown had, and
undoubtedly still has, hundreds of subterranean structures built as water sources and for water
storage in the eighteenth and nineteenth centuries.” Ex. 75 (attachment 3).

15.  In the rear yard, there is a subsurface granite wall of unknown length and direction.
Exs. 44, 75 (attachment 1).

16.  There is no access to the rear of the property for the large carthmoving and construction
machinery that the applicants assert would be needed to expand the main dwelling. Ex. 44.

The Existing Garage

17.  The existing garage is located approximately 67 feet from the rear of the dwelling. It does
not occupy the required minimum 20-foot rear yard, which is measured outward from the rear
line of the dwelling to the rear lot line. See § 199.1 (definition of “yard, rear”); Tr. at 293
(July 17, 2001); Ex. 75 (attachments 1 and 7).

18.  The existing garage occupies approximately 22 percent of the rear yard. Ex. 75,
(attachment 1).

19. The existing garage is one story in height.
20.  The existing garage is 8 feet high. Ex. 5.

21. The existing garage is 36 feet, 4 inches wide, and 21 feet deep. Exs. &, 34.
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22, Originally, no side yards were provided for the garage. However, as a result of the

applicants’ purchase of a strip of land along the west side of the rear yard, at the rear, the garage
now has a four-foot side yard on the west side. Exs. 2, 3.

23.  The garage opens to the public alley at the rear. Ex. 3. The applicants” plans (Ex. 8)
show the alley as 22 feet wide, as does a house location drawing. Ex. 3. Other drawings
submitted by the applicants show the alley as 19.5 feet wide (Exs. 34, 43, 44, 71, 75 (attachment
5)) and as 20 feet wide (Ex. 9). At the hearing, Mr. Goodman described the alley as between 20
and 27 feet wide. Tr. at 188 (July 17, 2001). In a post-hearing submission, the applicants state
that the alley is 27 feet wide at their property line. Ex. 82 (Sept. 18, 2001, letter, page 9, note
16). The Sanborn map submitted by OP shows the alley as 20 feet wide. Ex. 55 (attachment 1).

24. The applicants submitted a location drawing survey showing that the existing garage is
set back approximately 3.5 feet (Ex. 69 (indicating the setback is ‘plus or minus’ 3.5 feet)), as
well as a building permit plat showing that the garage is set back five feet from the rear lot line,
Ex. 2. In a post-hearing submission, the applicants state that the garage is set back 7 feet from
the alley. Ex. 82, page 11, note 19. The applicants also state that the garage is 17 feet from the
center line of the alley. Ex. 82, page 1 (Sept. 17, 2001, letter).

23, Inlight of the conflicting evidence and in the absence of an accurate and reliable survey,
the Board is unable to determine the depth of the setback from the center line of the alley to the
existing garage.

26.  The applicants state that they can currently accommodate five cars on their property.
Ex. 24, 71. However, the Board finds that the spaces provided in the exterior parking area
should not be counted. These spaces do not meet the size and access requirements for open
parking spaces specified in §§ 2115 and 2117, since the parking spaces are at most 3.5 to 7 feet
wide and located directly behind the garage door. See Ex. 44 (attachments 4, 5, 7); Ex. $
(photographs of cars blocking garage door). The Board finds that the applicants can currently
accommodate three cars plus storage inside the garage.

The Adjacent Properties and Surrounding Area

27. Square 1230 is located north of M Street and a block west of Wisconsin Avenue. The
area surrounding the subject property consists predominantly of a mixture of apartments, one-
family semi-detached dwellings, and row dwellings. Some of the one-family dwellings. have
been converted to rental units. Ex. 55.

28. The subject property contains the only detached dwelling in the square. Ex. 71. It
appears to be the largest property in the square. Ex. 44. However, there are other detached
dwellings in the adjacent squares. Tr. at 253 (July 17, 2001); Ex. 78 (stating that six dwellings
on the adjacent block are “freestanding” structures).

29.  The adjacent lot to the east contains a row dwelling fronting on © Street.
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30. Along the alley, to the east of the subject garage, there is a one-story, 15-foot high
accessory private garage. Next to that to the east is a 19-foot high garage, and beyond that, a
three-story dwelling fronting on Potomac Street. Tr. at 186-87 (July 17, 2001).

31. To the west of the subject property, there is a semi-detached dwelling fronting on
O Street. Its side lot line extends approximately four-fifths of the depth of the subject lot. The
rear yards of three adjacent row dwellings that front on 33rd Street abut the applicants’ side lot
line at the rear. These dwellings would be located closest to the addition. See Ex. 69.

32. To the rear of the subject property and across the alley are five row dwellings that front

on N Street. This row of five-story 1810 Federal dwellings is designated as the “Smith Row
Historic Site.” Ex. 55.

33.  Also across the alley, where it intersects 33rd Street, is an apartment building owned and
operated by Georgetown University as faculty and employee residences. See Ex. 52. At the
public hearing, the applicants described the apartment house as “incredibly densely populated
[with] an enormous amount of demands being pr}aced on public property because of the high

density of that apartment house and the high density of having renters.” Tr. at 197 (July 17,
2001).

34, The OP report (Ex. 55) and submissions from the community indicate that there are
difficult parking conditions in the neighborhood. See, e.g., Ex. 54 (CAG letter). Two neighbors
state that it is difficult to find on-street parking spaces, and that they sometimes have to drive
around the neighborhood for 30 minutes before they can find a parking space. Ex. 32.

The Proposed Use of the Proposed Addition to tﬁe Accessory Private Garage

35.  In their application, the Goodmans state that the second story addition would be used for
maid’s quarters and for storage. Exs. 1 and 4. The Zoning Review Branch memorandum dated
January 18, 2000, that accompanies the application indicates that the addition would be used for
maids quarter’s and a mother-in-law suite. Ex. 7.

36. The applicants state that they would use the addition to provide living space for one or
two persons. Ex. 24,

37.  The applicants also wish to have space available to house an ¢lderly parent, if necessary.
The second story of the garage would provide housing for a parent or, alternatively, living
quarters for a maid, who would be available full time to assist in providing care. Tr. at 212-13
(July 17, 2001); Ex. 24.

38.  Mrs. Goodman would use any remaining space as an art studio for herself and her family.
Ex. 24.

39. The applicants would also use the addition for file storage. Ex. 24.
|

l
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40. The Board finds that the first story of the garage would continue to provide parking for
three cars as well as a storage area. See Ex. 34.

The Proposed Addition to the Accessory Private Garage

41.  The addition would not affect the existing percentage of lot occupancy, which would
remain under the maximum permitted 40 percent.

42.  The addition would add a second story to the garage, a 100 percent variance from the
maximum one-story limitation in § 2500.4.

43.  The height of the garage with the addition would be 20 feet, a 33 percent variance from
the maximum height of 15 feet permitted under § 2500.4. Ex. 34.

44, The second story would consist of two bedrooms, one bathroom, a living room, kitchen
and dining area, and a laundry and storage area. Ex. 34.

43, The second story would be accessed from the exterior, by steel stairs, constructed in the
west side yard. Ex. 8.

46.  The applicants have attempted to mitigate the impact of the addition on the neighborhood
by changing their building plans to use a roof with a less severe pitch and arranging to plant trees
along their western property line. Exs. 44, 55, and 71. Also, all of the windows in the addition
would be opaque, and there would be no windows on the west side. Tr. at 184 (July 17, 2001).

Unique or Exceptional Conditions of the Property

47. The applicants argue that their property is unique or exceptional by virtue of its size, the
historic character of the main dwelling, the boxwood garden and marure trees located in the rear
yard, the presence of a subsurface wall, the presence of the cistern as an archaeological site, and
the lack of access to the rear yard for large construction and earthmoving equipment.

48.  OP states that the detached dwelling is unique because it is located within a community
developed with one-family attached dwellings and apartments. Ex. 55,

49, OP states that the boxwood garden and other mature trees contribute to the historic
character of the property. Ex. 55.

50. OP also recommends that the Board find that the subsurface wall would present an
exceptional circumstance, as it would present problems with the expansion of the main dwelling
and would have to be removed. Ex. 55,

51.  The Board finds that the subject property is not unique or exceptional. There are other
one-family detached dwellings in the surrounding squares: The historic character of the
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property, its landscaping, and the presence of the cistern are not unique or exceptional in the
Georgetown Historic District.

52, Many of the trees, shrubs, and plantings on the property are historic in the sense of being

old, but they do not have legally-designated or protected “historic” status. Tr. at 220 (July 17,
2001).

53.  The presence of an underground wall is not unique, and in any event, the applicants did
not provide the Board with sufficient evidence of its size, location, ar direction to establish that it
would constitute an exceptional or extraordinary condition of the property or that it is a
significant impediment to the construction of a typical addition.

Undue Hardship and Practical Difficulties

54.  The applicants state that since they both work full-time, they are in need of a fulltime,
live-in domestic employee to maintain their home and grounds. Ex. 44.

55.  They state that they currently do not have ayailable a habitable room in which a domestic
employee could live on a full-time basis. Ex. 44. |

56.  The applicants also state that in the future, ﬁt is possible that a family member may have
an emergency need for assisted living. Ex. 44.

57.  They state it would be a hardship on their family if one or both of the potential residents
of the second story of the garage lived in their dwelling. Ex. 24.

58.  Many families, however, have made space for live-in domestic employees or family
members in smaller dwellings, or rely upon a housekeeper or health care aide who does not live

on the premises. There is nothing in the record that would show that only a live-in domestic can
meet this family’s needs.

59. The applicants state that as a result of the sloping topography of their lot, their view to the
rear is of the alley and the N Street townhouses, which they describe as “a singular, mammoth,
dark building with an unbroken roofline.” Ex. 24. They argue that the addition would help to
block their view, and would also block the views from the townhouses to their dwelling, helping
to provide them with privacy. Ex. 24, The Board finds that while the N Street townhouses are
not the same scale as the applicants’ dwelling, the applicants’ view is not as objectionable as
described. The buildings have varying finishes and paint colors, and there is sufficient detailing
that they do not appear singular or mammoth. Further, the applicants’ dwelling is separated from
the townhouses by the applicants’ deep rear yard, the alley, and the rear yards and accessory
private garages of the townhouses. Also, several large trees screen the applicants’ view of the
townhouses and the alley. See, e.g, Ex. 44 (attachment 4, drawings showing extent of
separation) and (attachment 8, photographs); Ex.5 (photographs). The separation and trees
provide the applicants with a great degree of privacy. |
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60. The applicants state that they could double the size of their dwelling by extending the
dwelling an additional 48 feet into the rear yard, but that they would confront undue hardship
and practical difficulty in doing so because this would alter the beauty and historic character of
the dwelling and landscaping and damage the cistern. Exs. 24, 44.

61. They also state that they would be unable to access the rear of the dwelling with
construction equipment without destroying the boxwood garden, trees, and cistern. They also

speculate that if the subsurface wall runs the length of the lot, any such construction might
require blasting. Ex. 44,

62.  The applicants submitted a report from Almy Architects, dated July 30, 2001, concluding
that extending the main dwelling into the rear yard would cause significant damage to its historic
fabric and architectural integrity, and that the construction would likely damage the garden and
cistern, and invade the privacy and light of both of the neighbors who would be close to such an
expansion. The report states that the family room and one bedroom would become dependent on
the modern windows to the east for sunlight; that removal of the original windows at the rear
would damage the historic fabric and integrity of the dwelling; and that an extension would
deprive a second story bathroom of direct sunlight, Ex. 75 (attachment 1).

63. The applicants, however, did not present any proposed designs that would demonstrate
this would in fact occur, and did not demonstrate that it would be impossible to develop an
alternative design that would not have the feared impacts. Moreover, it is common practice for
additions to historic buildings to integrate historic materials and historic features in an addition to
avoid damaging the historic fabric and integrity of the building. Further, with an addition to the
dwelling, the minimum required side yards on each side of the addition would protect the light
and privacy of the adjacent dwellings. '

64. In 1983, the Commission on Fine Arts (CFA) recommnended disapproval of an
application from a previous owner of the subject property for an alteration and addition to the
existing dwelling, noting that it would be incompatible with the character of the dwelling.
Ex. 75 (attachment 6)., CFA, however, did not conclude that any alteration or addition would be
incompatible. Moreover, in 1984, CFA recommended approval of an application for alterations
and a porch infill renovation. Ex. 75 (attachment 6).

65. There is a substantial brick patio behind the dwelling, nearly the width of the dwelling,
and extending 17 feet into the rear yard. It has one double cherry trez growing through it. Tr. at
254 (July 17, 2001). Construction of an addition to the main dwelling would probably require
removal of the tree and relocation of the patio. Such measures are not unusual or unduly
burdensome.

66. While the presence of the subsurface granite wall, mature landscaping, and cistern would
make the construction of an addition to the dwelling a complex undertaking, OP notes that such
complexities abound in historic neighborhoods such as Georgetown and do not rise to the level
of “peculiar and exceptional practical difficulties.” Ex. 55. In any event, a typical addition
would not require extensive removal of the existing landscaping, and it may be possible to
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preserve the cistern. An addition to the main dwelling would not likely damage the boxwood
garden, since it is Jocated near the garage.

67.  With respect to construction access, there is access to the rear yard from the front of the
property along the side yards, and to the rear of the property from the four-foot side yard., Tr. at
255 (July 17, 2001). Such access may require the applicants to remove existing landscaping,
gates, and trellises, but such measures do not constitute an undue hardship or practical difficulty.

68.  There is no evidence that large earthmoving or construction equipment would be required
to construct an addition to a wood-frame dwelling, or to re-arrange the space inside the dwelling

to provide living quarters for a maid or family member. Tr. at 255-56 (July 17, 2001).

6Q. Based on the above, the Board finds that any undue hardship and practical difficulties in
this case derive from the applicants’ personal desires and lifestyle choices, not from unique or
exceptional conditions of the property.

CONCLUSIONS OF LAW AND OPINION

The Board is authorized under § 8 of the Zoning Act of 1958, approved June 20, 1938
(52 Stat. 797, 799, as amended; D.C. Code § 6-641.07(g)(3) (2001)), to grant variances from the
strict application of the Zoning Regulations. Craig and Ann Goodman are seeking variance
relief to construct a 20-foot high, second story addition to an accessory private garage in an R-3
District for use as a maid’s quarters and other human habitation. The public notice requirements
of § 3113 for the public hearing on the application have been met.

The applicants maintain that they require bnly a five-foot height variance under 11
DCMR § 2500.4 for the proposed use and addition. | However, the Board concludes that the use
and addition require several variances, including a use variance; and that the applicants have not
met their burden of proof with respect to the required variances.

In reviewing a variance application, the Board is required under D.C. Code § 1-309(d)
(2001) to give “great weight” to the issues and concerns raised in the recommendations of the
affected ANC. For the reasons stated in this Decision and Order, the Board agrees with the ANC
that the applicants have not met their burden of proving that they would encounter practical
difficulties in complying with the Zoning Regulations as a resuit of unique or exceptional
conditions of the property.

The Board is also required under D.C. Code § 6-623.04 (2001) to give “great weight” to
OP recommendations. The Board does not accept OP’s recommendation that the Board find the
property unique, but the Board does agree with OP that the applicants would not encounter
practical difficulties in complying with the Zoning Regulations. Inasmuch as the Board has
concluded that the applicants have not met their burden of proof for variance relief, it is not
necessary to reach the merits of OP’s alternative recommendation of a time-limited approval.
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The ANC recommends that the Board conclude that variance relief would result in
substantial detriment to the public, while OP recommends that the Board conclude that variance
relief would result in substantial detriment to both the public and the zone plan. To a certain
extent, the Board has addressed the impact of the proposed use and addition in connection with
its determination the applicants require a use variance. However, since the Board has concluded
that the applicants have not met their burden of proving that they would encounter undue
hardship or practical difficulties in complying with the Zoning Regulations as a result of unique
or exceptional conditions of the property, the Board has not found it necessary to reach the
question of whether variance relief can be granted in this case without substantial detriment to
the public or substantial impairment of the zone plan.

The Applicable Zoning Regulations and the Required Use and Area Variances

This case involves the interpretation of § 2500, which permits the use of the second story
of an accessory private garage in an R-1-A or R-1-B District for the slesping or living quarters of
the domestic employees of the family occupying the main building. To determine whether this
use is permitted in the R-3 District and, if so, the pertinent area restrictions, the Board reviewed
numerous provisions of the Zoning Regulations:

“a subordinate bui bulldmg located on the same lot as the main building, the use of which is
incidental to the main building.”

The term “accessory use” is defined in § 199.1 as “a use customarily incidental and
subordinate to the principal use, and located on the same lot as the principal use.”

The term “private garage” is defined in 11 DCMR § 199.1 as:

a building or other structure, or part of a building or structure, not e"meedmg nine
hundred square feet (900 ft.2) in area, used for the parking of one (1) or more
motor vehicles and having no repair or service facilities.

Section 201, Matter-of-Right Uses in an R-1 District. Under § 201.1(a), a one-family
detached dwelling is permitted as a matter-of-right use in the R-1 District. Under § 201.1(h), a
“Iplrivate garage designed to house no more than two (2) motor vehicles and not exceeding four
hundred fifty square feet (450 ft.%) in area, subject to the special provisions of Chapter 23" is a
matter-of-right use. In light of the provisions in § 204.1(a) that permit a private garage as an
accessory building and that do not contain any area restriction (other than the 900-square-foot
limitation in § 199.1), the Board concludes that § 201.1(h) pertains to use as a private garage as
a principal use.

Section 202, Accessory Uses in an R-1 District. Section 202, which lists accessory uses
in an R-1 District, does not list use as an accessory private garage. Subsection 202.11, “[o]jther
accessory uses customarily incidental to the uses permitted in R-1 Districts under the provisions
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qf t}ﬁs section,” does not include use as an accessory private garage, since it is limited to the uses
incidental to the accessory uses listed in § 202,

Section 204, Accessory Buildings in an R-1 District. Under § 204.1(a), a private garage
is permitted as an accessory building in an R-1 District, incidental to the uses permitted in
Chapter 1, including use as a one-family detached dwelling, subject 1o the special provisions of
Chapter 23. As § 204.1(a) does not specify an area restriction (unlike the 450-square foot
limitation in § 201.1(h)), the 900-square-foot area restriction in the definition of “private garage”
in § 199.1 applies.

Section 320, Matter-of-Right Uses in an R-3 District. Subsection 320.3, which lists the
principal uses that are a matter-of-right in the R-3 District, incorporates by reference the uses
permitted in the R-2 District under § 300.3 and adds row dwellings. Subsection 300.3 in turn
incorporates the matter-of-right uses in an R-1 District listed in § 201.

Section 321, Accessory Uses and Buildings in an R-3 District. Subsection 321.1 states:

The following accessory uses or accessory buildings incidental to the uses
permitted in § 320.2 shall be permitted in R-3 Districts:

(a)  Any accessory use or accessory building permitted in R-1 Districts under
§§ 202 and [204]" of this title; and

(b)  Other accessory uses, building, or structures customarily incidental to the
uses permitted in R-3 Districts under the provisions of this chapter.

A private garage is therefore permitted in the R-3 District as an accessory building incidental to a
principal use, including use as a one-family detached, semi-detached, or row dwelling, permitted
under § 320.2 and listed specifically in § 320.3. The applicants’ garage is thus permitted in the
R-3 District under § 321 as an accessory building incidental to the principal use, the one-farnily
detached dwelling.

Applicable Chapter 23 Provisions Pertaining to Private Garages. First, where abutting an
alley, a private garage that is an accessory building in a Residence District must be set back at
least 12 feet from the center line of the alley upon which it opens. 11 DCMR § 2300.2(b). The
applicants submitted conflicting evidence regarding the width of the alley and the depth of the
setback. In the absence of an accurate and reliable survey, the Board is unable to determine.
whether the garage meets the 12-foot setback requirement. The applicants therefore failed to
establish that the garage conforms with the Zoning Regulations in this regard.

Second, the applicants’ lot does not meet minimum Jot width requirements. However,
under § 2300.7:

! Subsection 321.1, as published in the 1995 Edition of Title 11 contains an erronecus cross-reference to § 203.
Section 203, “Accessory Buildings (R-1),” was renumbered § 204 in the Zoning Commission’s 1988 Notice of Final
Rulemaking, which added a new § 203, “Home Occupations (R-1),” and renumbered §§ 203 - 220 as 204 - 221.
See 35 DCR 6973, 6918 (1988).
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The lot upon which a private garage permitted in a Residence District is located
shall be exempt from the requirements for minimum lot dimensions, but shall be

subject to the limitation on percentage of lot occupancy for the district in which it
is located.

Therefore, the applicants do not require zoning relief from the minimum lot width requirements
to construct the addition.

Section 2500 Provisions Pertaining to Accessory Uses and Buildings. The Zoning
Regulations in §§ 2500.3 — 2500.7 contain additional use and area restrictions for an accessory
private garage in a Residence District. These regulations state:

2500.3 No more than thirty percent (30%) of the area of a required rear
yard on any lot shall be occupied by an accessory building or
buildings.

2500.4 An accessory building in any district shall not exceed one (1) story

or fifteen feet (15 ft.) in height, except as provided in § 2500.5.

2500.5 In an R-1-A or R-1-B District, an accessory private garage may
have a second story used for sleeping or living quarters of
domestic employees of the family occupying the main building,

2500.6 A two (2) story accessory building allowsd under § 2500.5 shall
not exceed twenty feet (20 ft.) in height, and shall not be located
within the required rear yard. The two (2) story accessory building
shall also be set back from all side lot lines for a distance equal to
the minimum width of a required side yard in the district in which
it is located.

Subsection 2500.3. The addition does not require zoning relief from § 2500.3, since the
garage is not located within the required rear yard. See Finding No. 17.

Subsection 2500.4. The addition requires area variances from borh the number of stories
limitation and the building height limitation in § 2500.4, since it would be a two-story, 20-foot
high addition. While the number of stories and height limitations serve similar purposes, the ..
number of stories limitation plays a significant and distinet role in conirolling population
congestion and in maintaining the character of a zoned district by regulating the development
density and appearance of permitted accessory buildings. The Board therefore rejects the
applicants’ assertion that they require only a five-foot height variance from the provisions of
§ 2500.4.

Subsection 2500.5. As discussed below, the proposed use requires a use variance from
the provisions of § 2500.5 since the garage is not located in an R-1-A or R~1-B District.

I
\
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Subsection 2500.6. Under § 2500.6, a two-story accessory building allowed under
§ 2500.5 must be set back from all side lot lines for a distance equal o the minimum width of a
required side yard in the district in which it is located. Except for one-family detached and semi-
detached dwellings, a side yard is not required in an R-3 District. However, under § 405.6, if a
side yard is provided, it must be at least eight feet wide.” The garage has no side yard on the east
side, and a four-foot side yard on the west side. The proposed construction would extend the
four-foot side yard nonconformity vertically. Since the Zoning Regulations require a minimum
eight-foot side yard on the west side, if the Board grants the applicants a use variance from the

provisions of § 2500.5, then the applicants also require a side yard variance from the provisions
of § 2500.6.

The Board concludes that the applicants require area variances from § 2500.4 (both the
number of stories and maximum height limitations) and §2500.6 (minimum side yard
requirement). In addition, if the existing garage does not conform to the 12-foot alley center line
setback requirement, the applicants would require area variance relief from § 2300.2(b) and
§ 2001.3(b)-(c) (additions to nonconforming structures).” The applicants also require a use

variance from § 2500.5, to use the addition for domestic employee living quarters or other
human habitation.

The Required Use Variance

A variance that would “drastically alter” the nature or character of a zone district,
whether a use variance in its purest form or a “use-area” variance, is classified as a use variance.
To qualify for such a variance, an applicant must meet the heavier “undue hardship” burden of
proof. See Taylor v. District of Columbia Bd. of Zoning Adjustment, 308 A.2d 230, 233 (D.C.
1973). As explained below, the Board concludes that the character of the R-3 District would be
drastically altered by the increase in development density and population density that would
occur if the second story of an accessory private garage could be used as a second dwelling unit
on a single lot as a matter of right. Such use therefore requires a use variance. The Board bases
its conclusion on the organization and wording of the regulations, as well as a comparison of the
R-1 and R-3 zone plan provisions.

2 gubsection 405.6 states:

Except as provided in §§ 405.1 and 405.2 [pertaining to one-family detached and semi-detached

dwellings respectively], a side yard shall not be required in an R-3, R-4, R-3-B, R-3-C, R-5-D, or

R-5-E District. However, if the yard is provided, it shall be at least three inches (3 in.) wide per

foot of height of building, but not less than eight feet (8 ft.) wide.
A variance from § 2001.3(b)-(c), relating to additions to nonconforming structures, would be needed since the
addition would not conform to the use and area requirements of §§ 2500.4 -2500.5, would extend the existing side
yard and alley center line setback nonconformities vertically, and would create new nonconformities of structure and
addition combined with respect to number of stories and height. See, e.g., Draude v. District of Columbia Board of
Zoning Adjustment, 582 A.2d 949, 954-55, 963 (D.C. 1990).

3
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. First, § 2500.5 relating to the use of the second story of an accessory private garage for
sleeping or living quarters of domestic employees of the family occupying the main building is
found in Chapter 25 of the Zoning Regulations, miscellaneous zoning regulations, not in
C:hapwrs 2 and 3, the Residence District use regulations. The R-3 District use provisions in
Chapter 3, which incorporate by reference the R-1 District use provisions in Chapter 2, do not

include the R-1-A and R-1-B domestic employee living quarter provision of § 2500.5. See
§§ 201, 202, 204, 321.1,

Second, § 2500.5, which states that “In an R-1-A or R-1-B District, an accessory private
garage may have a second story used for sleeping or living quarters of domestic employees of the
family occupying the main building,” is an express exception io the zoning restriction in
§ 2500.4 that “An accessory building in any district shall not exceed one (1) story or fifteen feet
(15 ft.) in height, except as provided in § 2500.5.” (Emphasis added). That § 2500.5 is an
express exception can easily be seen from the original wording of the regulations. Subsections

2500.4 through 2500.6 were originally published in the 1958 Zoning Regulations as § 7502.3,
subsequently renumbered § 7601.3, as follows:

An accessory building in any district shall not exceed one story or 15 feet in
height excepr in an R-1-A and R-1-B District an accessory private garage may
have a second story used for sleeping or living quarters of domestic employees of
the family occupying the main building. Any such two-storv accessory building
shall not exceed 20 feet in height and shall not be located within the required rear
yard. Any such two-story accessory building shall also be set back from all side
lot lines for a distance equal to the minimum width of a required side vard in the
district in which located.

(Emphasis added). In 1984, the D.C. Office of Documents and Administrative Issuances
recodified the Zoning Regulations, dividing the text of § 7601.3 into three subsections and

numbering them §§ 2500.5 ~ 2500.6. No substantive changes were made. See “Table of
Sources” in 11 DCMR (1984).

As recognized in Norman J. Singer, Swtherland’s Statutes and Statutory Construction
§ 47.11 at 165 (5th ed. 1992), “Where there is an express exception, it comprises the only
limitation on the operation of the statute and no other exceptions will be implied.” Further, a
basic rule in interpreting regulations is that each provision should be construed so as to give
effect to all of a regulation’s provisions, not rendering any provision meaningless. See School
Street Associates Limited Partnership v, District of Columbia, 764 A2d 798, 807 (2001). If the
applicants’ argument that domestic employee living quarters are a matter-of-right use in districts
other than R-1-A and R-1-B were correct, then there would have been no need for § 2500.4 to
include the phrase, “except as provided in § 2500.5” or for § 2500.5 to include the phrase “in an
R-1-A or R-1-B District.” The applicants’ interpretation, which renders both provisions
superfluous, fails. '

Third, established planning and zoning policies support restricting the use of an accessory
private garage for domestic employee living quarters to the R-1-A and R-1-B Districts. As stated
in § 200.1, the R-1 District is designed to protect areas developed with one-family detached
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dwellings. A “one-family detached dwelling” is defined in § 199.1 as “a one-family dwelling,

completely separated from all other buildings and having two (2) side yards.” In contrast,
§ 330.1 states:

The R-3 District is designed essentially for row dwellings, but there shall
be included in an R-3 District areas within which row dwellings are mingled with
one-family detached dwellings, one-family semi-detached dwellings, and groups
of three (3) or more row dwellings.

A “row dwelling” is defined in § 199.1 as a one-family dwelling having no side yards.

The following summary chart shows the minimum lot area and minimum lot width
requirements of § 401.3, the maximum percentage of lot occupancy limitations of § 403.2, the
minimum rear yard requirements of §404.1, and the minimum side yard requirements of
8§ 405.6 and 405.9 for one-family dwellings in the R-1-A, R-1-B, and R-3 Districts. Except for
one-family detached and semi-detached dwellings, a side yard is not required in the R-3 District,
However, under § 405.6, if a side yard is provided, it must be a minimurn of eight feet wide.
Since the R-3 District is “designed essentially for row dwellings,” § 320.1, and since the
applicants compare their lot to an “R-1-B size lot,” the R-1-B and R-3 Row Dwelling columns
are highlighted.

COMPARISON OF R-1 AND R-3 AREA RESTRICTIONS

FOR MAIN DWELLINGS
R-1-A s R-3 R-3
One-Family # One-Family | One-Family
Detached Semi- Detached
Dwelling Detached Dwelling
Dwelling
Minimum
Lot Area 7,500 sq. ft. 3,000 sq. £ 4,000 sq. ft.
Minimum
Lot Width 75 ft. 301t 40 f1.
Maximum | '
Percentage 40% 40% 40%
of Lot
Occupancy
Minimum ‘
Rear Yard 25 ft. 20 fi. 20 ft.
Minimum ) B
Side Yards 8 ft. each side 8 ft. on one 8 f1. each side
side |
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These area restrictions have the general effect of locating the second story of an
accessory private garage in an R-1 District used for domestic employee living quarters farther
away from adjacent dwellings than would be the case in the R-3 District. The potential adverse
impacts associated with increased development and population density from such an accessory
building and accessory use include interference with light, air, and privacy; increased noise;
adverse traffic and parking conditions; adverse public health and safety conditions, inchiding
more difficult access for firefighting and emergency vehicles; increased demand on municipal
services; adverse impacts on property values; and adverse impacts on the appearance and
character of the neighborhood, which, to a great extent, are influenced by the amount of
separation between main dwellings and the location, appearance, and use of accessory buildings.
The risks of such adverse impacts are significantly reduced in the less dense R-1 Districts as a
result of the greater minimum lot area and ot width requirements, the lower maximum permitted
lot occupancy, the greater minimum rear yard requirement, and the requirement of minimum side
yards on each side of a one-family dwelling (and by extension under § 2500.6, cn each side of a
private accessory garage used for domestic employee living quarters).

Thus, the fact that a single lot located in the middle of a city square zoned R-3 may have
greater lot dimensions than the other lots in thel square does not eliminate the potential for
adverse impacts. That is, even though the applicants assert that their lot is an “R-1-B size lot,” it
is located within a square zoned R-3 and surrounded by much smaller R-3 size lots developed
with row dwellings. Moreover, the subject lot does not meet the 40-foot minimum R-3 lot width
requirement, much less the R-1-B District’s 50-foot minimum lot width requirement. In
addition, the subject garage lacks the minimum eight-foot side yards that would be required
under § 2500.6 on both sides of a garage used for domestic emplovee living quarters in an R-1-B
District. While the dwelling and the garage with the addition would cornply with the maximum
percentage of lot occupancy restrictions, the minimum side yard requirements, by requiring open
space on both sides of a building, provide additional, different, protection against the adverse
effects of overcrowding. Because the propased use and addition have the potential to drastically
impact other properties in the R-3 District, including abutting row dwellings on simall lots at the
rear of the property, this application must be evaluated according to the greater burden of proof
associated with a use variance. See Taylor, supra, 308 A.2d at 233,

Such review is further necessitated by the fact that under § 2300.7, the lot upon which an
accessory private garage in a Residence District is located is exempt from the mimmum lot area
and minimum lot width requirements. In a historic district such as Georgetown, where many
main dwellings may not comply with minimum lot dimension or other area requirements, but are
permitted as nonconforming structures,” the use variance test is necessary to protect the character

* A “nonconforming structure” is defined in § 199.1 as:

a structure, lawfully existing at the time this title or any amendment to this title became effective,
which does not conform to all provisions of this title or the amendment, other than use, parking,
loading, and roof structure requirements. Regulatory standards that create nonconformity of
structures include, but are not limited to, height of building, lot area, width of fot, floor area ratio,
lot occupancy, yard, court, and residential recreational space requirements.,
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of the R-3 zone district and to protect against the adverse public health and welfare conditions
that could result from the use of the second story of an accessory private garage for domestic
employee living quarters or other human habitation.

Fourth, the regulations governing rooming and boarding and accessory apartments in the
Residence Districts also lend support to the Board’s conclusion that use of the second story of an
accessory private garage is not a matter-of-right use in zone districts other than the R-1-A and
R-1-B Districts. Rooming and boarding is permitted as a matter of right in the R-3 District
pursuant to § 321.1, incorporating by reference the accessory uses permitted in an R-1 District

under § 202. Subsection 202.6 specifies that the rooms must be located within the main
building.

Subsection 202.10, pertaining to accessory apartments, specifies that such an apartment
must be created within an existing one-family detached dwelling. Use as an accessory apartment
is not a matter-of-right use, but rather requires approval from the Board as a special exception.
Under § 202.10(d), the apartment “may be created only through internal conversion of the house,
without any additional lot occupancy or gross floor area; garage space may not be converted.”
The Board may waive or modify up to two of the conditions specified for special exception
approval, with the exception of the owner-occupancy requirement. The regulations in §
202.10(i)(2) require the Board to evaluate whether any waiver or modifications of any of the
specified conditions for approval have the potential to conflict with the “single-family residential
appearance and character in the R-1, R-2, and R-3 Districts.” Moreover, under § 202.10()(3),
“Any request to modify more than two (2) of the requirements of this section shall be deemed a
request for a use variance.”

Finally, in Wieck v. District of Columbia Bd. of Zoning Adjustment, 383 A2d 7, 9 n.2
(D.C. 1978), the court characterized §§ 2500.4 — 2500.6, then numbered § 7601.3, as prohibiting
“a habitable structure in the backyard.” The dissenting opinion recognized that the area and
parking restrictions of the Zoning Regulations:

are aimed at preventing population congestion, and population congestion is
precisely what the use of petitioner’s building for residential purposes causes.
Such requirements are not trivial.

To limit the density of land use is to promote safety by keeping
traffic congestion within manageable bounds, and the prevention
of excessive land use tends to simplify the problem of providing
essential municipal services and to promote public health. Indeed,
the early zoning ordinances were, in large part, prompted by the
overcrowding of urban land, and judicial approval of these
ordinances was encouraged by an early appreciation of the health
and safety hazards inherent in the intensive use of land in central
city areas.

Nonconforming structures are governed by Chapter 20 of the Zoning Regulations.
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383‘A.‘2d at 15 (dissenting on grounds relating to the applicability of the doctrine of laches in
zoning cases). As in Wieck, the use of an accessory building outside the parameters established
in §§ 2500.4 — 2500.6 and without the higher burden of proof required for a use variance would
be “detrimental to the welfare, safety, and health of the community.” 383 A.2d at 15. See also
Davidson v. District of Columbia Board of Zoning Adjustment, 617 A.2d 977, 980 (D.C. 1992),

recognizing that “living quarters are not permitted in accessory buildings except for domestic
employees.”

The Board realizes that the Zoning Administrator had concluded that if the Board were to
grant the applicants an area variance to permit a second story addition to the garage, then use of
the second story for domestic employee living quarters would be permitted as a matter of right.
The Board, with the responsibility under the Zoning Act to interpret the Zoning Regulations, has
concluded that the Zoning Administrator’s interpretation is erroneous. See Murray v. District of
Columbia Bd. of Zoning Adjustment, 572 A.2d 1055, 1056 (D.C. 1990); see also D.C. Code
§ 6-641.07(g)(4) (2001). The Zoning Regulations governing accessory buildings contain use
restrictions in addition to physical restrictions. Davidson, 617 A.2d at 982. The parties in
opposition in the instant case raised and briefed the necessity of a use variance as early as April
5, 2001. See Ex. 28. The applicants were aware that this was a contested issue in the case.
Nonetheless, they have chosen to maintain that they merely require a five-foot height variance to
permit the proposed use and addition. As in Taylor, supra, 308 A.2d at 233, the magnitude of
the required zoning relief demands the greater burden of proof required for a use variance.

Based on the above, the Board concludes that the construction of a second story addition
to an accessory private garage in an R-3 District for. domestic employee living quarters or other
human habitation would drastically alter the character of the zone district. Therefore, the
applicants require a use variance from the provisions of § 2500.5.

Zoning Regulations that Are Not Applicable

The applicants rely on several provisions in §§ 320 and 321 to support their argurnent that the
proposed use is a matter of right, and that they only require a five-foot height variance, The
Board concludes that these provisions are not applicable.

Section 320, Consisting of General Provisions Pertaining to lJses in the R-3 District,
Does Not Permit the Proposed Use. The applicants argue that the proposed use is permitted
pursuant to § 320, which permits the same uses in R-3 Districts as in R-1 Districts. Subsection
320.1 states that “permitted related uses are the same in R-3 Districts as in R-1 Districts.” The
remaining subsections in § 320 provide greater specificity as to the permitted uses. It is a well-
recognized rule of regulatory construction that specific provisions normaily override the general
provisions. See, e.g., United Unions, Inc. v. District of Columbia Bd. of Zoning Adjustment, 554
A.2d 313, 318 (D.C. 1989).

Subsection 320.2, a more specific regulation, states:
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320.2 E}'-‘(cept as provided in chapters 20 through 25 of this title, in an R-3
District, no building or premises shall be used and no building
shall be erected or altered that is arranged, intended, or designed to

be used except for one (1) or more of the uses listed in §§ 320
through 329.

‘Of the provisions in Chapters 20 through 25, §§ 2001.3 (b)-(c), 2300.2(b), 2300.7, and 2500.3 -
2500.6 are relevant and discussed above. Subsections 2500.3 — 2500.6 limit the applicability of
§ 320.2 and, as more specific provisions regulating the use and construction of accessory private
garages, are controlling. Subsection 2500.5 would not have needed to include the phrase “or
R-1-B” if the domestic employee living quarter use were intended to carry through all of the R-1
Districts and beyond. The phrase “or R-1-B” established the boundary of this use. Moreover,
the uses listed in §§ 320 — 329 do not include the use of the second story of an accessory private
garage for domestic employee living quarters or other human habitation. First, the uses listed in
§ 320 are found in § 320.3: Any use permitied in an R-2 District under § 300.3 and row
dwellings. The uses permitted in an R-2 District under § 300.3 consist of any use permitted in an
R-1 District under § 201 (which includes use as a private garage as a principal use, but which
- does not include use of an accessory private garage for domestic employee living quarters or

other human habitation); a community house existing on May 12, 1958; a one-family detached
dwelling; and various types of community-based residential facilities. Second, the uses listed in
§ 321, discussed below, do not include the use of the second story of an accessory private garage
for domestic employee living quarters or other human habitation. Third, the uses listed in § 322
are uses permitted in the R-3 District as special exceptions and do not include the proposed use.

Fourth, §§ 323 through 329 do not contain any listed uses, as these section numbers have been
reserved for future rulemakings.

Subsection 320.3, pertaining to matter-of-right uses in the R-3 District and discussed
above at page 16, does not include the use of the second story of a private garage for domestic
employee living quarters or other human habitation.

Section 320 therefore does not permit the use of the second story of an accessory private
garage in an R-3 District for domestic employee living quarters or other human habitation.

Section 321, Pertaining to Accessory Uses and Accessory Buildings in the R-3 District,
Does Not Permit the Use of an Accessory Private Garage for Domestic Employee Living
Quarters or Other Human Habitation. The applicants argue that the proposed use is permitted as
an accessory use under § 321.1, and that the use of an accessory building for a family member is
a permitted accessory use in the R-3 District.

Paragraph (a) of § 321.1, quoted above at page 16, only permits (1) the accessory uses
listed in § 202: the use of an office by a physician or dentist residing cn the premises; a
child/elderly development home; a maximum of two roomers or boarders who room or board in
the main building; a parking space; one yard sale, garage sale, or home sales party per year; a
home occupation; an accessory apartment within a one-family detached dwelling (as a special
exception or use variance); and uses that are incidental to the listed accessory uses; and (2) the
accessory buildings listed in § 204, which include a private garage incidental to the principal
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dwelling use, subject to the special provisions of Chapter 23. Subsection 2300.3 in Chapter 23
permits the use of an accessory private garage in a Residence District as an artist studio. No
additional uses are permitted under Chapter 23. None of the provisions in Chapters 2, 3, or 23
include the use of an accessory private garage for the sleeping or living quarters of domestic

employees of the family occupying the main building or for other human habitation, including
use by a family member.

Paragraph (b) of § 321.1 likewise does not permit the use of an accessory private garage
for domestic employee living quarters or other human habitation. The uses permitted in the R-3
District under Chapter 3 do not include the use of an accessory private garage for domestic
employee living quarters or other human habitation. Moreover, use for human habitation is not
customarily incidental to accessory use as a private garage. The term “private garage” is defined
in § 199.1 as a building or structure used for the parking of motor vehicles. Human habitation is
not customarily incidental to the parking of motor vehicles. As recognized in Davidson, supra,
617 A.2d at 980, unless permitted under § 2500.5, living quarters are not permitted in accessory
buildings. Therefore, the proposed use is not permitted as an accessory use under § 321.1(b) as a
use customarily incidental to the uses permitted in the R-3 District under Chapter 3.

Subsection 2001.3, Relating to Additions to Nonconforming Structures, Is Not
Applicable. With the possible exception of the 12-foot alley center line setback requirement in
§ 2300.2(b), the existing garage is not a “nonconforming structure™ as defined in § 199.1. The
opponents argue that relief from § 2001.3 is required, however, since the addition would
constitute a vertical extension of the side yard nonconformity. Ex. 79. The garage conformed to
the R-3 District side yard requirements when they were adopted in 1958. It is the applicants’
subsequent purchase of land on the west side that gives rise to the existing side yard
nonconformity. The added land does not make the garage a nonconforming structure subject to
the limitations and protections of Chapter 20, Moreover, the Board has evaluated the side yard
issues in connection with the need for a variance from the requirements of § 2500.6, and
additional scrutiny is not required in this regard.

The Applicants Failed to Meet Their Burden of Proof

To qualify for variance relief, an applicant must meet the thres-prong test in D.C. Code
§ 6-641.07(g)(3), reprinted in 11 DCMR § 3103.2:

Where, by reason of exceptional narrowness, shallowness, or shape of a
specific piece of property at the time of the original adoption of the regulations or
by reason of exceptional topographical conditions or other extracrdinary or
exceptional situation or condition of a specific piece of property, the strict
application of any regulation adopted under [the Zoning Act] would result in
peculiar and exceptional practical difficulties to or exceptional and undue
hardship upon the owner of such property, to authorize, upon an appeal relating to
such property, a variance from the strict application so as to relieve such
difficulties or hardships, provided such relief ¢an be granted without substantial



BZA Application No. 16696
Page 26

detriment to the public good and without substantial detriment to the zone plan as
embodied in the zoning regulations and map.

The “practical difficulties” test applies to area variances, while the “undue hardship” test

applies to use variances. With respect to the undue hardship test, the District of Columbia Court
of Appeals has stated that:

--A use variance cannot be granted unless a situation arises where reasonable use
cannot be made of the property in a manner consistent with the Zoning
Regulations. An inability to put property to a more profitable use or loss of
economic advantage is not sufficient to constitute a hardship. It must be shown
that the regulations ‘preclude the use of the property in question for any purpose
for which it is reasonably adapted, i.e., can the premises be put to any conforming
use with a fair and reasonable return arising out of the ownership thereof ?°.

Palmer v. Board of Zoning Adjustment, 287 A.2d 535, 542 (D.C. 1972) (citations omitted,
emphasis in original). To demonstrate practical difficulties, an applicant must demonstrate that
compliance with the area restriction would be unnecessarily burdensome, and that the practical
difficulties are unique to the particular property. Gilmartin v. Disirict of Columbia Bd. of Zoning
Adjustment, 579 A.2d 1164, 1170 (D.C. 1990).

With respect to both the variances required for the proposed use and addition, the Board
concludes that the applicants failed to prove that there are any extraordinary or exceptional
conditions of the property. The applicants maintain that their property is unique by virtue of its
size; however, the Zoning Regulations applicable to|the R-3 District recognize in § 320.1 that
mingled among the predominant row dwellings are one-family detached dwellings. The Zoning
Regulations prescribe different area restrictions for one-family detached dwellings in R-3
Districts. As shown in the summary chart above, a one-family detached dwelling in an R-3
District must have a significantly larger lot, greater lot width, smaller percentage of lot
occupancy, and two side yards, as compared with a row dwelling in the R-2 District. Thus, the
regulations themselves recognize that a one-family detached dwelling in an R-3 District is not
extraordinary or exceptional. Moreover, the evidence indicates that there are one-family
detached dwellings in the surrounding squares. The applicants also maintain that their property
is unique by virtue of its historic character, landscaping, the presence of a historic cistern, and an
underground wall. These qualities, however, are not unique or exceptional in the Georgetown
Historic District.

With respect to the undue hardship test, the Board concludes that the applicants failed to
demonstrate that they cannot make reasonable use of their property in a manner consistent with
the Zoning Regulations. The existing dwelling currently has four bedrooms and four and one-
half bathrooms. While the applicants would like to have live-in domestic help and to house an
additional family member, they have not shown that they cannot make reasonable use of their
property with domestic help that commutes, or that they canmot make other adjustments in the
use of their interior living space, such as finding other accommodations for visiting guests, thus
freeing up their guestroom to house an additional family member. The applicants’ hardship
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reflects a personal life style choice; it does not arise out of unique conditions of the property that
preclude the reasonable use of the property for conforming uses.

With respect to the practical difficulties test, the Board concludes that the applicants
failed to demonstrate that compliance with the Zoning Regulations would be unduly
burdensome. As with the undue hardship test, the desire 1o add a second story to an accessory
private garage rather than to make a conforming addition reflects a life style choice. It does not
rise to the level of an undue burden. While the property does not meet the minimum lot width
requirements, it exceeds the minimum lot area requirements. The depth of the lot provides the
applicants the flexibility to make a conforming addition to their home. And while the
Commission of Fine Arts disapproved of one such proposed addition, it does not mean that the
Commission would disapprove all potential designs, that a design that is respectful of the
existing character of the dwelling and landscaping cannot be found, or that the interior living
space cannot be rearranged to accommodate a domestic employee or family member. As for the
underground wall, the applicants failed to establish its location, dimensions, or direction, or to
provide sufficient evidence that it would preclude a reasonable addition to the main dwelling.
The construction difficulties that arise with respect to properties in a historic district, and the
need to remove and/or replace trees, shrubs, and other plantings or to relocate a patio are neither
uncommon nor unduly burdensome. The applicants characterize their gardens as “historic”;
however, they are “historic” in the sense that the plantings are mature. The gardens do not have
any legally protected historic status. Similarly, the cistern at the rear of the dwelling is of some
historic interest, but such water storage structures are common throughout Georgetown and do
not enjoy any legally protected historic status. Moreover, the applicants may be able to design
an addition that would meet the requirements of the Zoning Regulations as well as preserve the
cistern. As in Barbour v. District of Columbia Board of Zoning Adjustment, 358 A .2d 326, 327
(D.C. 1976), the “fact that an expansion requiring a variance is personally preferable to other
methods not requiring a variance does not constitute a unique property situation.” The practical
difficulties cited by the applicants therefore do not rise to the level of “peculiar and exceptional
practical difficulties” as required by the Zoning Act for area variance relief.

As the applicants have failed to demonstrate that they would encounter “exceptional and
undue hardship” or “exceptional and peculiar practical difficulties” in complying with the
Zoning Regulations as a result of extraordinary or exceptional conditions of the property, their
application must be denied.
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For the reasons stated above, the Board concludes that the applicants have not met their
burden of proof. Therefore, it is hereby ORDERED that the application is DENIED.

Vote: 4-0-1 (Carol J. Mitten, David W. Levy, Sheila Cross Reid, and Geoffrey

H. Griffis, to deny; Anne M. Renshaw, abstaining).
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMIENT
Each concurring member has approved the issuance of this Decision and Order.

‘ e
ATTESTED BY: \,g@'_»x..f'\.w.w;% g(wjkg)%-ul./&dw-

ERRILY R KRJ«B?S, FA’A
. /
DnLe tor { )

FINAL DATE OF ORDER:  FEB ~ 42002

PURSUANT TO 11 DCMR § 3125.6, THIS O DER WILL BECOME FINAL UPON ITS
FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER 11 DCMR

§ 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT BECOMES
FINAL.
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As Director of the Office of Zoning, I hereby certify and attest that on FEB - 4 2002 ,
a copy of the foregoing Decision and Order in BZA Application No, 16696 was mailed first

class, postage prepaid, to each party and public agency who appearsd and participated in the
public hearing and who is listed below:

Craig and Ann Goodman
3254 O Street, N.W.
Washington, D.C. 20007

Mary R. Carter
1317 — 33rd Street, N.W.
Washington, D.C. 20007

Mary D. Sella
1319 - 33rd Street, N.W.
Washington, D.C. 20007

Cynthia A. Giordano

Nathan W. Gross, AICP
Arnold & Porter

555 Twelfth Street, N.W.,
Washington, D.C. 20004-1206

Peter Pulsifer, Chairman

Advisory Neighborhood Commission 2E
St. John’s Episcopal Church

3265 S Street, N.W,

‘Washington, D.C. 20007

441 4th Street, N.'W., Suite 210-S, Washington, DC 20001 (202) 727-6311
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Honorable Jack Evans

Councilmember Ward 2

Council of the District of Columbia

1350 Penngylvania Avenue, N.W., Room 106
Washington, D.C. 20004

Ellen McCarthy, Deputy Director
Development Review Division

D.C. Office of Planning

801 North Capitol Street, N.E., Suite 4000
Washington, D.C. 20002

Toye Bello

Acting Zoning Administrator

Building and Land Regulation Administration
Department of Consumer and Regulatory Affairs
941 North Capitol Street, N.E., Suite 2000
Washington, D.C. 20002

ATTESTED BY:
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Gouernment nf the Distrirt of Columbia
ZONING COMMISSION

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF FINAL RULEMAKING
and
ORDER NO. 959
Z.C. CASE NO. 00-04TA
(Text Amendment ~ 11 DCMR)
(Miscellaneous Technical Corrections)
March 11, 2002

The Zoning Commission for the District of Columbia, pursuant to its zuthority under §§ 1 and 8
of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797, 799, as amended; D.C. Code,
2001 Ed. §§ 6-641.01 and 6-641.07(d) (formerly codified at D.C. Code §§ 5-413 and 5-424(d)
(1994 Repl.))), and 11 DCMR § 3030 (Consent Calendar), hereby gives notice of the adoption of
miscellaneous, minor amendments to 11 DCMR §§ 201.1(h), 214.1, 901.4, 2115.11, 2405.2,
2500.5, 3003.3(e), 3004.10, 3125.5, and 3134.16(a) and (b). The Commission took final action
to adopt the amendments on March 11, 2002. This rulemaking will becorne effective upon
publication in the D.C. Register.

The Commission initiated this rulemaking to make minor, technical, or corrective amendments to
miscellaneous provisions of the Zoning Regulations. The amendments conform to published

court opinions and/or long-standing administrative practices and are consistent with existing
regulations.

The Commission took proposed action pursuant to 11 DCMR § 3027.2 at its regular monthly
meeting on February 11, 2002, to approve the proposed amendments. A Notice of Proposed
Rulemaking was published in the D.C. Register on February 22, 2002, at 49 DCR 1700, for a
ten-day notice and comment period. The shortened notice period is permitted under § 2-505(a)
of the District of Columbia Administrative Procedure Act, D.C. Code, 2001 Ed. (formerly
codified at D.C. Code § 1-1506(a) (1999 Repl.)), upon good cause shown and published in the
notice of proposed rulemaking. As stated in the February 22, 2002, Notice of Proposed
Rulemaking, a shortened notice period is necessary in this case tc permit the proposed
amendments to be published in the forthcoming edition of Title 11, which is soon to be
published, rather than await the next addition. Also, because this rulemaking was undertaken
pursuant to the Commission’s Consent Calendar procedures in 11 DCMR § 3030, no hearing

was held, The Office of the Corporation Counsel has determined that this rulemaking meets its
standards of legal sufficiency.
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The Commission received comments on the proposed rulemaking from the law firm of Holland
and Knight. These comments are addressed more fully below, in connection with each
amendment. In general, the Commission agrees with Holland and Knight that the amendments
identified as paragraphs C, D, E, and G(2) should be adopted as proposed, and that H{(1) and
H(2) should be adopted as slightly modified. The Commission does not agree that the
amendments identified as paragraphs A and B should be deferred; however, the Commission has
modified the text that was proposed in paragraph B in response to the Holland and Knight
comments. With respect to the comments on paragraphs F and G(1), the Commission believes
that while these provisions may benefit from additional study and amendment in the future, the
amendments as proposed should be adopted at this time.

The amendments adopted in this rulemaking consist of the following minor clarifications and
corrections:

A 11 DCMR § 201.1¢h). Paragraph (h) in subsection 201.1, relating to use as a private
garage designed to house no more than two motor vehicles and not exceeding 450 square feet in
size as a matter of right in an R-1 District, will be clarified by adding the phrase “as a principal
use.” In contrast, a private garage that is an accessory building in ar. R-1 District is regulated
under § 204 and, in accordance with the definition of “private garage” in § 199.1, may house one
or more motor vehicles and may not exceed 900 square feet in size.

Holland and Knight is concerned that the insertion of the phrase “as a principal use” may
introduce ambiguity into § 201, and specifically § 201.1, by implying that all the other uses listed
in §§ 201 and 201.1 are something other than principal uses. While the original intent with
respect to the organization of chapter 2 may have been to list only principal uses in § 201, the
existing text does include certain accessory or incidental uses. For example, paragraph (q) in
§ 201.1 permits use as a child development center located in a District of Columbia public school
or in a public recreation center; paragraphs (e) and (g) in § 201.1 list temporary uses; and the

antenna provisions in §§ 201.2 through 201.6 include antennas that are accessory to principal
uses or principal buildings.

But more importantly, while a private garage designed to house no more than two motor Vehicl«ﬁ_'s.
and not exceeding 450 square feet in area, a principal use, is listed in § 201.1, a private garage is
not listed as an “accessory use™ in § 202. Private garages are listed as “accessory buildings” in
§ 204, but no dimensional limitations are specified. The amendment adopted by the Commission
will belp clarify that a private garage in the R-1 District that is limited to 450 square feet in area
is a private garage that is a principal use, while a private garage that is limited to 900 square feet
in area is an accessory private garage.

B. 11 DCMR § 214.1. The amendment to § 214.1, relating to special exception approval for
accessory parking spaces in an R-1 District, will clarify that such parking spaces must be
accessory to a principal use permitted in the R-1 District. In contrast, parking «spaces that are not
accessory to a principal residential use may be permitted as a special exception as a “parking lot”

pursuant to the conditions specified in § 213, or as a special exception pursuant to § 2 116.5,
which permits the location of accessory parking spaces elsewhere than on the lot upon which the




Z.C. Notice of Final Rulemaking and Order No. 959
Case No. 00-04TA
Page 3

building or structure they are intended to serve is located. Sections 213 and 214 establish
different conditions for the approval of parking lots and accessory parking spaces in the R-1
Districts. The amendment will assist the public in identifying the appropriate type of special
exception required for these uses. The amendment is consistent with the Board of Zoning
Adjustment’s interpretation of this regulation, which was upheld by the D.C. Court of Appeals in
Friendship Neighborhood Coalition v. District of Columbia Board of Zoning Adjusiment, 403
A.2d 291, 293 (D.C. 1979); with numerous Board of Zoning Adjustment decisions and orders;
and with recent interpretations of §§ 213 and 214 by the District of Columbia Office of Planning
(see, for example, BZA Application Nos. 16802 and 16820). It is also consistent with the
wording of the existing text in §§ 510, 708, 730, 743.2(d), and 753.1(c), relating to special
exception approval for the location of parking spaces that are accessory to a principal Special

Purpose or Commercial District use elsewhere than on the lot upon which the principal use is
permitted.

Holland and Knight is concerned that the amendment as proposed may have precluded various
institutions permitted in the Residence Districts, such as churches, schools, and chanceries, from
obtaining special exception relief under § 214 for accessory parking spaces. The Commission
agrees that this is a valid concern, and has revised the wording in § 214 to clarify that the parking
spaces must be accessory to a principal R-1 District use. This wording is consistent with existing
text relating to accessory parking spaces in the Special Purpose and Commercial Districts under
§§ 510.1, 708.1, 730.1, 743.2(d), and 753.1(c).

C. 11 DCMR § 901.4. The amendment to § 901.4, relating to “child development homes”
and “elderly day care homes,” is necessary to correct an inadvertent error in the Commission’s
Notice of Final Rulemaking regarding “child/elderly development centers,” published at 46 DCR
8284 (1999). A “child development home” is defined in § 199.1 as a dwelling unit used for the
licensed care, education, and training of no more than five individuals, 15 years of age or less.
An “elderly day care home” is defined as a dwelling unit used in part for the care, education,
recreation, or training 'of no more than five elderly individuals. In confrast, a “child/clderly
development center” is defined as a building, other than a child development home or an elderly
day care home, used for the licensed care, education, counseling, cr training of six or more
individuals. The 1999 rulemaking that amended § 901.4 inadvertently changed the wording of
the existing text, relating to a “child development home” as an accessory use in a dwelling, to
“child/elderly development home,” a phrase that is not defined in the Zoning Regulations nor
recognized as a use. The amendment to § 901.4 will correct this error by replacing the phrase

“child/elderly development home” with the phrase “child development home and elderly day
care home.”

D. 11 DCMR § 2115.11. The amendment to § 2115.11 will replace the phrase “parking
garage” with the phrase “parking facility.” This amendment is necessary since § 2113.11,
relating to the waiver of parking space dimensional, size, design, and striping requirements for
attended parking, applies to both accessory parking garages and accessory parking areas.

E. 11 DCMR § 2405.2. The amendment to § 2405.2 will correct the table in that section
relating to maximum permitted floor area ratio (FAR) for a planned unit development. For the
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C-2-B District, the table indicates that the maximum permitted residential FAR is 4.5; the
maximum permitted commercial FAR is 2.5; and the maximum permitted total FAR is 6.0.
However, for all other zone districts that are listed in the table in which residential development
is permitted, the maximum total FAR may consist entirely of residential development.
Consistent with the treatment of all the other FAR values in the table, the amendment will
correct the maximum residential FAR value for the C-2-B District by changing it from 4.5 t0 6.0.

F. 11 DCMR § 2500.5. The amendment to § 2500.5 will clarify that the second story of an
accessory private garage may be used for domestic employee living quarters in the R-1-A and R-
1-B Districts only.  This ¢larification is necessary because § 2500.5 applies only in the two
residential zone districts with the largest minimum lot sizes and does not carry through to the less
restrictive districts. Further analysis of this regulation may be found in the Board of Zoning

Adjustment’s Decision and Order in BZA Application No. 16696, Application of Craig and Ann
Goodman.

Holland and nght recommends that the Commission expand the use of such accessory private
garages to other zone districts where the lot has a-minimum lot area of 5,000 square feet or more.
Such an amendment would constitute a substantive amendment to the existing rule, however, and
require a public hearing. Since the Commission’s intent in this rulemaking is simply to clarify
the existing rule, the Commission has adopted the am ndment as proposed.

G. (1) 11 DCMR § 3003.3(e). The ams,rmdment to § 3003.3(e) is necessary to correct the
Commission’s rule relating to service by e-mail. The\exmtmg text madwrtemly refers to e-mail
as being sent to a telecopier or FAX machine. The tule is corrected to rs:qulm that service by

e-mail must be transmitted electronically to the recipient, using the recipient’s correct e-mail
address.

Holland and Knight has proposed alternative language to clarify this rule, based upon concerns
relating to the use of the word “proper” in both the existing and proposed text. While the
alternative language warrants further consideration, the Commission has declined to use it at this
time. First, the amendment to the Commission’s service rule in § 3003.3(¢) is identical to the
Board of Zoning Adjustment’s existing service rule in § 3111.3(e). Moreover, both the
Commission and Board rules use similar terminology relating to “proper” addressing of papers to
be served, regardless of whether they are to be served by mail, fax, or telegram. Any change in

this wording should be deferred to a later rulemaking when the service rules can be updated and
clarified in their entirety.

(2) 11 DCMR § 3004.10. The amendment to § 3004.10 will require that a motion to
correct a Commission transcript be served on all parties to the pertinent proceeding, not just
opposing parties.

H. (1) 11 DCMR §§ 3125.5 and 3134.16(b). The amendments to §§ 3125.5 and 3134.16(b)
will bring these rules into conformity with § 3(a) of the Comprehensive Advisory Neighborhood
Commissions Reform Amendment Act of 2600, e]ffectlvq June 27, 2000 (0.C. Law 13-135; D.C.
Code, 2001 Ed. § 1-309(d)(3)(C)), which requires service of government entity decisions on the
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affected ward Councilmembers as well as the affected Advisory Neighborhood Commissions.
Holland and Knight has raised concerns that the use of the word “affected” with respect to the
ward Councilmembers could introduce ambiguity into the rule. The Commission agrees, and has

modified the amendment to require service upon the Councilmember for the ward within which
the property that is the subject of the proceeding is located.

(2) 11 DCMR § 3134.16(a). The amendment to § 3134.16(a) will allow the Office of
Zoning to mail copies of Board of Zoning Adjustment decisions and orders in chancery
application cases to the applicant by first class mail, postage prepaid, rather than by registered cr
certified mail, return receipt requested. This amendment is consistent with § 3125.4, published

at 47 DCR 9347, 9352 (2000), relating to service of Board decisions and orders in other types of
cases by first class mail.

Based on the above, the Commission finds that the proposed amendments are minor
modifications to previously approved rulemakings, in the best interests of the District of
Columbia, consistent with the purpose and intent of the Zoning Regulations and Zoning Act, and
not inconsistent with the Comprehensive Plan for the National Capitol.

Title 11 is amended as follows. Deleted wording is shown in strike-through lettering and added
wording is shown bolded and underlined: ‘

A. Amend chapter 2, the R-1 Residence District Use Regulations, section 201, Uses as a
Matter of Right (R-1), subsection 201.1, paragraph (h), to read as follows:

201.1 The following uses shall be permitted as a matter of right in R-1 Districts:

(h) Private garage, as a principal use, designed to house no more than two (2) motor
vehicles and not exceeding four hundred fifty square feet (450 sq. ft.) in area,
subject to the special provisions of chapter 23 of this title.

B. Amend chapter 2, section 214, Accessory Parking Spaces (R-1), subsection 214.1, to read
as follows:

214.1 Accessory passenger automobile parking spaces elsewhere than on the same lot or
part of a lot on which the-main anv principal R-1 use is permitted, except for a
one-family dwelling, shall be permitted as a special exception in an R-1 District if
approved by the Board of Zoning Adjustment under § 3104, subject to the
provisions of this section.
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C.

Amend chapter 9, section 901, Uses as a Matter of Right in a Waterfront District,

subsection 901.4, relating to child development homes and elderly day care homes, to
read as follows:

901.4

D.

A child/elderly development-home child development home and an elderly day
care home shall be permitted in a Waterfront District as a matter of right, as an
accessory use; provided, that the dwelling unit in which the use is located shall be

the principal residence of the caregiver and that the use shall otherwise meet the
definition of a home occupation.

Amend chapter 21, Off-Street Parking Requirements, section 2115, Size of Parking

Spaces, subsection 2115.11, to read as follows:

2115.11

Parking space dimensional, size, design, and striping requirements stipulated
under §§ 2115.1 through 21154, 2117.3, 2117.5, anc 2117.6 may be waived;
provided, that the parking is managed during a specified twelve (12) hour peak
period to be determined by the D.C. Department of Public Works by employed

Amend chapter 24, Planned Unit Development Procedures, section 2405, PUD

Development Standards, subsection 2405.2, the permitted aggregate floor area ratio table,
to read as follows:

2405.2

The floor area ratio of all buildings shall not exceed the aggregate of the floor area
ratios as permitted in the several zone districts included within the project area;
provided, that the Commission may authorize minor deviations for good cause
pursuant to § 2405.3:

FLOOR AREA RATIO

Cormnmercial,
Zone Including
District Residential Hotels and Motels Total

C-2-B 435 6.0 2.0 6.0

F. Amend chapter 25, Miscellaneous Zoning Reqhirements, section 2500, Accessory Uses
and Buildings, subsection 2500.5, to read as follows:
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2500.5

G.

3003.3

3004.10

H.

In an R-I-A or R-1-B District only, an accessory privaie garage may have a second
story used for sleeping or living quarters of domestic employees of the family
occupying the main building.

Amend chapter 30, Zoning Commission Rules of Practice and Procedure, as follows:

1.

Amend section 3003, Service of Papers, subsection 300%.3(e), to read as follows:

Service may be made and shall be considered complete as indicated in paragraphs
(a) through (f) of this subsection, or as otherwise authorized by law:

(e) By e-mail, when transmitted electronically, properly addressed to the

attention of the intended recipient's-telecopier recipient, with the proper
e-mail address; or

Amend section 3004, Minutes and Transcripts, subsection 3004.10, to read as
foliows:

Copies of the motion to correct a transcript shall be served simultaneously on all
eppesing parties or their authorized representatives.

Amend chapter 31, Board of Zoning Adjustment Rules of Practice and Procedure, as

follows:

1.

31255

3134.16

Amend section 3125, Final Decision and Effective Dates of Decisions and Orders,
subsection 3125.5, to read as follows:

A copy of the decision or order and the accompanying findings of fact amc_i
conclusions of law shall be served on the councilmember representing the ward

within which the property is located and any ANC that submitted a written report
in accordance with § 3115,

Amend section 3134, Chancery Applications, subsection 3134.16(a) and (b), to read
as follows:

Each notice of a decision or order shall be made as follows:



Z.C. Notice of Final Rulemaking and Order No. 959
Case No. 00-04TA
Page 8

(@) Formal notice of a decision or order shall be given to the applicant by
registered—or—certified-mail;—return-receipt—requested first class mail,
postage prepaid;

b A copy of the decision or order shall be served on the councilmember
representing the ward within which the property is located and any an
ANC swhich that submitted a written report in accordance with § 3115;
and

(c) A copy of the decision shall be published in the D.C. Register as a notice
of final rulemaking.

Vote of the Zoning Commission taken at its regularly scheduled meeting on February 11, 2002,
to APPROVE the proposed rulemaking: 5 -0 — 0 (John G. Parsons, Anthony J. Hood, Carol .
Mitten (by absentee vote), James H. Hannaham, and Peter G. May, to approve).

This order was ADOPTED by the Zoning Cormnissior\jx at its public meeting on March 11, 2002,
by a vote of § — 0 - 0 (Carol J. Mitten, Peter G. May, Anthony J. Hood, James H. Hannabam, and
John G. Parsons (by absentee vote), to adopt).

In accordance with 11 DCMR § 3028.9, this order shall become effective upon publication in the
D.C. Register MAR 22 o002

Lard_4. % M,m ":"T*' e st
CAROL LT
Chairman

Zoning Commission

of Zaning
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